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Nore: The attention of those interested in following currently the cease and 
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Archives, and sets forth, among other things, current orders and regulations of the 
different Government establishments, which have general applicability and legal 
effect. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1961, TO DECEMBER 31, 1961 


In THE MarTTrerR OF 


PIERRE MARCHE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8162. Complaint, Nov. 4, 1960—Decision, July 7, 1961 


Consent order requiring a corporate manufacturer of perfumes, toilet waters, 
cosmetics, and other items, in St. Louis, Mo., and its corporate successor 
at the same address, to cease representing falsely on packages, contain- 
ers, and labels that certain of their perfumes were made in France; that 
an excessive price was the usual retail selling price; and that they oper- 
ated places of business in Paris and New York. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Pierre Marche, 
Inc., a corporation, and Fred M. Malorrus, individually and as an 
officer of said corporation, and Hallmark Distributors, Inc., a cor- 
poration, and Jack Yawitz, individually and as an officer of said 
corporation, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacraPH 1. Respondent Pierre Marche, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Missouri. Respondent Fred M. Malorrus is an 
individual and is an officer of said respondent, Pierre Marche, Inc., 
and in this capacity formulates, directs and controls the acts and 
practices of the said corporate respondent. 

Respondent Hallmark Distributors, Inc, is a corporation organ- 
ized, existing and doing business under and by virtue of the laws 
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of the State of Missouri. Respondent Jack Yawitz is an individual 
and is an officer of said respondent, Hallmark Distributors, Inc., 
and in this capacity formulates, directs and controls the acts and 
practices of the said corporate respondent. 

The principal office and place of business of each of the respond- 
ents is located at 16 North Ninth Street, in the City of St. Louis, 
State of Missouri. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacturing, advertising, offering for sale, 
sale and distribution of perfumes, toilet waters, cosmetics and other 
articles of merchandise to distributors and jobbers and to retailers 
for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
State of Missouri to purchasers thereof located in various other 
states of the United States and in the District of Columbia, and 
maintain, and.at all times mentioned herein have maintained, a sub- 
stantial course of trade in said products in:commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 4. Respondent Pierre Marche, Inc., for several years last past 
has been engaged in the business operations herein described. Re- 
spondent Fred M. Malorrus, as an officer of the said respondent 
Pierre Marche, Inc., has actively participated in said business opera- 
tions. Subsequent to the commencement of the Commission’s investi- 
gation herein, respondent Hallmark Distributors, Inc. was organ- 
ized and acquired the assets and stock in trade of the said respondent 
Pierre Marche, Inc. and occupied the premises theretofore used by 
respondent Pierre Marche, Inc. Respondent Fred M. Malorrus then 
became associated with respondent Hallmark Distributors, Inc. The 
business activities engaged in by respondent Pierre Marche, Inc. 
were substantially curtailed. The continuity of the said business 
practices thereby remained unbroken. 

Par. 5. The respondents, in the course and conduct of their 
business, as aforesaid, and for the purpose of inducing the purchase 
of their said products, have made numerous statements and repre- 
sentations with reference to said products on the pre? containers 
and labels of said products. 

Among and typical, but not'all inclusive; of said statéthients and 
representations are the following: 

The perfume offered for sale and sold under the trade name of “Spring 


Madness” is packaged in a container on which appears numerous scenes of 
French and particularly Parisian life and of monuments such as the Hiffel 
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Tower and the Are de Triomphe. Imprinted on a sticker of the French Tri- 
Color are the words “Contains fine imported essential oils.”’ Also on the 
package are the words “Spring Madness . .. French Masters’. . » Parfums 
Chenier, .° 4 Paris,.. '..1. New, York,,.......2..The: bottle: of perfume is visible 
through a window in the package which is covered with a transparent mate- 
rial. The word “FRENCH” is prominently displayed on the base in which 
the perfume rests. 


Other perfumes sold by respondents are labeled: 


Famous Perfumes . .. $10.00... Paris... ‘New York. 

Famous Perfumes . . . $10.00 .. . Pierre Marche, Incorporated St. Louis « 
Paris « New York. 

Par. 6. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import and meaning, not specifically 
set out herein, respondents have represented and now represent 
that: 

(a) The perfume described as “Spring Madness” was made in 
France. 

(b) The perfumes described as “Famous Perfumes” have a usual 
and customary retail, selling price of $10.00. 

(c) Places of business are operated by respondents in Paris and 
New York. 

Par. 7. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

(a) The perfume described as “Spring Madness” is not made in 
France. 

(b) The usual and customary retail selling price of the perfumes 
described as “Famous Perfumes” is not $10.00, but is an amount 
substantially less than $10.00. . 

(c) Places of business are not operated by respondents in Paris 
and New York. 

Par. 8. There is a preference on the part of a substantial num- 
ber of purchasers of perfumes for perfume manufactured in France. 

Par. 9. By the aforesaid practices, respondents place in the 
hands of jobbers, dealers and retailers the means and instrumentali- 
ties by and through which they may mislead and deceive the public 
as to the country of origin and the usual and customary retail sell- 
ing price of perfumes. 

Par. 10. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of per- 
fumes, toilet waters, cosmetics and other articles of merchandise of 
the same general kind and nature:as those sold by respondents. 
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Par. 11. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements, representations and practices has had, 
and now has, the capacity and tendency to mislead members of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations were and are true and into the 
purchase of substantial quantities of respondents’ products by reason 
of said erroneous and mistaken beliefs. As a consequence thereof, 
substantial trade in commerce has been, and is being, unfairly 
diverted to respondents from their competitors and substantial in- 
jury has been, and is being, done to competition in commerce. 

Par. 12. The aforesaid acts and practices of respondents, as 
herein alleged, were and are all to the prejudice and injury of the 
public and to respondents’ competitors and constituted, and now 
constitute, unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


Mr. Terral Jordan for the Commission. 
Mr. Henry G. Morris, of St. Louis, Mo., for respondents. 


Inia Decision By Raymonp J. Lyncu, Hearing ExaMInEer 


The complaint in this proceeding, issued November 4, 1960, charges 
the above-named respondents with violation of the provisions of 
the Federal Trade Commission Act. 

On May 12, 1961, there was submitted to the undersigned hear- 
ing examiner an agreement between respondents and counsel sup- 
porting the complaint providing for the entry of a consent order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may 
be entered without further notice and have the same force and 
effect as if entered after a full hearing and the document includes 
a waiver by the respondents of all rights to challenge or contest 
the validity of the order issuing in accordance therewith. The. 
agreement further recites that it is for settlement purposes only and 
does not constitute an admission by the respondents that they have 
violated the law as alleged in the complaint, and that the complaint 
may be used in construing the terms of the order. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The agreement further provides that the complaint insofar as it 
concerns respondent Jack Yawitz, in his individual capacity only, 
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should be dismissed for the reasons set forth in affidavits attached 
thereto to the effect that said respondent did not in any way par- 
ticipate in the affairs and operation of the business of corporate 
respondent Hallmark Distributors, Inc. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding, the 
agreement is hereby accepted, and it is ordered that said agreement 
shall not become a part of the official record unless and until it 
_ becomes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued. 

1. Respondent Pierre Marche, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Missouri. Respondent. Fred M. Malorrus is an individual 
and is an officer of said respondent, Pierre Marche, Inc., and in 
this capacity formulates, directs and controls the acts and practices 
of the said corporate respondent. 

Respondent Hallmark Distributors, Inc. is a corporation or- 
ganized, existing and doing business under and by virtue of the 
laws of the State of Missouri. Respondent Jack Yawitz is a former 
officer of said respondent, Hallmark Distributors, Inc. 

The principal office and place of business of each of the respond- 
ents is located at 16 North Ninth Street, in the city of St. Louis, 
State of Missouri. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents and the proceeding 
is in the public interest. 


ORDER 


It is ordered, That respondents Pierre Marche, Inc., a corporation, 
and its officers, and Fred M. Malorrus, individually and as an officer 
of said Pierre Marche, Inc., and Hallmark Distributors, Inc., a 
corporation, and its officers, and Jack Yawitz, as a former officer of 
said Hallmark Distributors, Inc., and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
of perfumes, toilet waters, cosmetics, or any other articles of mer- 
chandise, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or indirectly, by preticketing or by any 
other means, that a certain amount is the customary or usual retail 
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price of such merchandise, when said amount is in excess of the 
price at which such merchandise is customarily and usually sold at 
retail in the recent regular course of business in the trade area in 
which offered for sale. 

2. Using pictorial depictions of a French character, or the ex- 
pression “Contains fine imported essential oils” or the words 
“French”, “French Masters”, “Parfums Chernier”, “Paris” or any 
other words, terms or pictures, either singly or in combination in 
any manner so as to represent, directly or indirectly, that said 
merchandise, manufactured or compounded in the United States or 
in any country other than France, was manufactured or com- 
pounded in France. 

3. Using any words, terms or pictures either singly or in combina- 
tion in any manner so as to represent, directly or indirectly, that 
said merchandise was manufactured, compounded or originated in 
a certain country or geographical region unless such is the fact. 

4, Representing, directly or indirectly, that respondents operate 
places of business in Paris or New York; or that respondents op- 
erate places of business in any other locality or place unless such 
is the fact. 

5. Furnishing or placing in the hands of retailers or dealers in 
said merchandise the means and instrumentalities by and through 
which they may mislead or deceive the public in the manner or as 
to the things hereinabove inhibited. 

It is further ordered, That the complaint be and the same hereby 
is dismissed as to Jack Yawitz in his individual capacity. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 7th day of 
July 1961, become the decision of the Commission; and, accordingly: 

Lt is ordered, That respondents Pierre Marche, Inc., a corporation, 
Fred M. Malorrus, individually and as an officer of said corporation, 
Hallmark Distributors, Inc., a corporation, and Jack Yawitz, as a 
former officer of said corporation, shall within sixty (60) days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


THE C. F. SAUER CO. 


“I 


Decision 
In THE Matrer or 


THE C. F. SAUER COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 8EC. 2(d) 
OF THE CLAYTON ACT 


Docket 8312. Complaint, Mar. 13, 1961—Decision, July 7, 1961 


Order dismissing without prejudice complaint charging a Richmond, Va., 
manufacturer of spices, extracts, mayonnaise, and other items, with mak- 
ing discriminatory advertising allowances to customers in violation of Sec. 
2(d) of the Clayton Act. 


R. EB. Cabell, Jr., Esq., of Moncure & Cabell, of Richmond, Va., 
for respondent. 
Robert Cutler, Esq., supporting the complaint. 


Inirtat Decision sy Leon R. Gross, Hearrnc EXaMINER 


The complaint in this proceeding issued on March 13, 1961. It 
charges respondent with violating §2(d) of the Clayton Act as 
amended: by the Robinson-Patman Act. Respondent, The C. F. 
Sauer Company, is a Virginia corporation with its principal place 
of business at 2000 West Broad Street, Richmond, Virginia. Re- 
spondent now is, and has been, engaged for many years last past in 
the manufacture, sale and distribution of spices, extracts, food 
colors, flavorings, mayonnaise, relish, sandwich spread, salad dress- 
ing, edible vegetable oils, cough syrup and liniment. Respondent 
sells and distributes its products to wholesalers and retailers, in- 
cluding retail chain store organizations. Respondent has been and 
is now engaged in a continuing course of trade in said products in 
commerce as “commerce” is defined in the Clayton Act as amended. 
The Federal Trade Commission has jurisdiction over the parties and 
the subject matter of this proceeding. 

At the time the instant complaint was issued, there was and now 
is in full force and effect a cease and desist order issued by this 
Commission against this identical respondent on July 31, 1941, and 
reported in Volume 33 Federal Trade Commission Decisions, pages 
812; 828-829, inclusive. Counsel supporting the complaint has rep- 
resented that said cease and desist order is substantially the same 
as he would seek in the event he should successfully go to hearing 
on the present complaint and win this case on the merits. It appears 
that the current complaint does not require an adjudication de novo. 

It is ordered, That this complaint filed in this proceeding on 
March 13, 1961, against The C. F. Sauer Company of Richmond, 
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Virginia, a Virginia corporation, be and it hereby As dismissed, 
without prejudice to such further action as may be initiated by the 
Federal Trade Commssion. 


DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 7th day of 
July 1961, become the decision of the Commission. 


In THE MATTER OF 


ENGLISH SPORTSWEAR, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8845. Complaint, Apr. 5, 1961—Decision, July 7, 1961 


Consent order requiring manufacturers in New York City to cease violating 
the Wool Products Labeling Act by labeling as “English Sports Coat’, 
products manufactured in the United States. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that English Sportswear, Inc., a corpora- 
tion, and Manny Zisser and Perry Zousmer, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts and the Rules and Regula- 
tions promulgated under the Wool Products Labeling Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby, issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent English Sportswear, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York. Individual respondents 
Manny Zisser and Perry Zousmer are, respectively, president and 
secretary-treasurer of said corporate respondent. The individual 
respondents formulate, and direct and control the acts, policies and 
practices of the corporate respondent including the acts and prac- 
tices hereinafter referred to. All respondents have their office and 
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principal place of business at 126 Fifth Avenue, New York, New 
York. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since July 1959, respond- 
ents have manufactured for introduction into commerce, introduced 

into commerce, sold, transported, distributed, delivered for ship- 
ment, and offered for sale in commerce, as “commerce” is defined 
in said Act, wool products as “wool products” are defined therein. 

Par. 8. Certain of said wool products were misbranded by the 
respondents within the intent and meaning of Section 4(a) (1) of 
the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, in that they were falsely and deceptively 
stamped, tagged, labeled, or otherwise identified with respect to the 
place of manufacture. 

Among such misbranded wool products were men’s sportcoats 
labeled or tagged by respondents “English Sports Coat”, thereby 
implying that the products were manufactured in and imported 
from England, whereas, in truth and in fact, said products were 
neither manufactured in England, nor English styled, but were 
manufactured by the respondents in the United States. 

Par. 4. The respondents in the course and conduct of their busi- 
ness as aforesaid were and are in substantial competition in com- 
merce with other corporations, firms and individuals likewise en- 
gaged in the manufacture and sale of wool products, including 
men’s sportcoats. 

Par. 5. The acts and practices of the respondents as set forth 
above were, and are, in violation of the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder, and 
constituted and now constitute, unfair and deceptive acts and prac- 
tices and unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 

Par. 6. In the course and conduct of their business, the respond- 
ents have engaged and are now engaegd in the practice of otherwise 
falsely representing that their products sold and distributed by 
them in commerce, were manufactured in and imported from Eng- 
land. In furtherance of this practice, and for the purpose of in- 
ducing the purchase of their said products, respondents have caused 
false statements, representations and implications, purporting to be 
descriptive of such products, to be inserted in booklets, magazines, 
and other types of advertising matter disseminated among the trade 
and the purchasing public throughout the United States. 
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Par. 7. Among and typical of the acts and practices above de- 
scribed, the respondents in the aforesaid advertising represented 
said products as, for example, “English Sports Coat”. 

In truth and in fact said coats were not made in England, nor 
English styled, but were in fact manufactured by the respondents 
in the United States. ; 

Par. 8. The use by the respondents of the aforesaid representa- 
tions, and others of similar import, has the capacity and tendency 
to mislead and deceive, and has misled and deceived, a substantial 
portion of the purchasing and consuming public as to the place of 
manufacture of respondents’ said products, and as a result of that 
deception or mistaken belief many members of the purchasing pub- 
lic have purchased in commerce, and are likely to continue to pur- 
chase in commerce, substantial quantities of respondents’ said 
products. 

Par. 9. The aforesaid acts and practices of the respondents as 
alleged in Paragraphs Six, Seven and Hight above are all to the 
prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices and unfair methods of competition, in 
commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. Harry E. Middleton, Jr., supporting the complaint. 
Respondents, pro se. 


Iyitiat Decision By Epwarp Creet, Hearing EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on April 5, 1961, charging misrepresenta- 
tion of the place of manufacture of men’s wool clothing in viola- 
tion of the Wool Products Labeling Act. of 1939 and the Federal 
Trade Commission Act. 

On April 25, 1961, there was submitted to the hearing examiner 
an agreement between the respondents and counsel supporting the 
complaint providing for the entry of a consent order. 

Under the terms of the agreement, respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect as 
if entered after a full hearing and the document includes a waiver 
by the respondents of all rights to challenge or contest the validity 
of the order issuing in accordance therewith. The agreement fur- 
ther recites that it is for settlement purposes only and does not 
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constitute an admission by the respondents that they have violated 
the law as alleged in the complaint. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner having considered the agreement and _pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding, the 
agreement is hereby accepted, and it is ordered that said agreement 
shall not become a part of the official record unless and until it 
becomes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued: 

1. Respondent English Sportswear, Inc., is a New York corpora- 
tion with its office and principal place of business located at 126 
Fifth Avenue, New York, New York. 

The respondents Manny Zisser and Perry Zousmer are individuals 
and officers of the corporate respondent and have the same business 
address as does the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing is in the public interest. 


ORDER 


It is ordered, That respondents English Sportswear, Inc., a cor- 
poration, and its officers, and Manny Zisser and Perry Zousmer, 
individually and as officers of said corporation, their agents, rep- 
resentatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
tribution of respondents’ clothing or other products, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing, directly or by implication, in advertising, offer- 
ing for sale or selling products designed and manufactured in the 
United States as “English Sportswear”. 

2. Misrepresenting in any manner the place of origin or manu- 
facture of respondents’ clothing. 

It is further ordered, That said respondents English Sportswear, 
Inc., a corporation, and its officers, and Manny Zisser and Perry 
Zousmer, individually and as officers of said corporation, their 
agents, representatives and employees, directly or through any 
corporate or other device, in connection with the introduction or 
manufacture for introduction into commerce, or the sale, transporta- 
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tion or distribution in commerce, as “commerce” is defined in the 
Wool Products Labeling Act of 1939, of wearing apparel, or other 
wool products, as such products are defined in and subject to the 
Wool Products Labeling Act, do forthwith cease and desist from 
misbranding said products by: 

Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products, either directly or by implication, as to 
the country of origin. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 7th day of 
July 1961, become the decision of the Commission; and, accordingly : 

It ts ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MATTER OF 


TEXTILE MILLS COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS IDEN- 
TIFICATION ACTS 


Docket 8279. Complaint, Jan. 27, 1961—Decision, July 8, 1961 


Consent order requiring Chicago manufacturers of textile fiber products to 
cease violating the Textile Fiber Products Identification Act by falsely 
identifying ironing board covers on labels, invoices, and in advertising, as 
“50% Asbestos, balance 44% cotton, 6% rayon’, when the covers contained 
substantially less asbestos and more cotton and rayon than so represented ; 
by failing to label certain textile fiber products as required; and by fur- 
nishing false guaranties that their products were not misbranded. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue 
of the authority vested in it by said Acts, the Federal Trade 
Commission, having reason to believe that Textile Mills Company, 
a corporation, and Kurt Goldsmith and John H. Niebuhr, individu- 
ally and as officers of said corporation, hereinafter referred to as 
respondents, have violated the provisions of such Acts and the Rules 
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and Regulations under the Textile Fiber Products Identification 
Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacraPH 1. Respondent Textile Mills Company is a corpora- 
tion duly organized under the laws of the State of Illinois, with 
its principal place of business at 2762 Clybourn Avenue, Chicago, 
Illinois. 

Individual respondent Kurt Goldsmith is President and individual 
respondent John H. Niebuhr is Vice President of the said corporate 
respondent. Said individual respondents formulate, direct and con- 
trol the acts, practices and policies of the corporate respondent. The 
office and principal place of business of the individual respondents 
is the same as that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Textile Fiber 
Products Identification Act on March 8, 1960, respondents have been 
and are now engaged in the introduction, delivery for introduction, 
manufacture for introduction, sale, advertising and offering for sale, 
in commerce, and in the transportation or causing to be transported 
in commerce, and in the importation into the United States of 
textile fiber products; and have sold, offered for sale, advertised, 
delivered, transported and caused to be transported, after shipment 
in commerce, textile fiber products, either in their original state or 
which were made of other textile products so shipped in commerce, 
as the terms “commerce” and “textile fiber products” are defined 
in the Textile Fiber Products Identification Act. 

Par. 3. Certain of said textile fiber products were misbranded 
by respondents in that they were falsely and deceptively stamped, 
tagged, labeled, invoiced, advertised or otherwise identified as to 
the name or amount of constituent fibers contained therein. 

Among such textile fiber products were ironing board covers 
labeled “Center panel cover: 50% Asbestos, balance 44% cotton, 
6% rayon”. In truth and in fact, such ironing board covers con- 
tained substantially less asbestos and substantially more cotton and 
rayon than they were so represented. 

Par. 4. Certain of said textile fiber products, to wit, ironing 
board covers, were misbranded by respondents in that they were 
not stamped, tagged or labeled with the information required under 
Section 4(b) of the Textile Fiber Products Identification Act, and 
in the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. 
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Par. 5. The respondents have furnished false guaranties that 
their textile fiber products were not misbranded in violation of 
Section 10 of the Textile Fiber Products Identification Act. 

Par. 6. The respondents, in the course and conduct of their busi- 
ness as aforesaid, were and are in substantial competition with other 
corporations, firms and individuals likewise engaged in the manu- 
facture and sale of textile fiber products, including ironing board 
covers, in commerce. 

Par. 7. The acts and practices of respondents as set forth herein 
were in violation of the Textile Fiber Products Identification Act 
and the Rules and Regulations promulgated thereunder, and con- 
stituted, and now constitute, unfair and deceptive acts and prac- 
tices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


Mr. William A. Somers for the Commission. 
Arnold, Fortas & Porter, by Mr. Abe Krash, of Washington, D.C., 
and Schwartz & Freeman, of Chicago, Ill., for respondents. 


Inrr1au Decision By Raymonp J. Lyncu, Heartne EXAMINER 


The complaint in this proceeding, issued January 27, 1961, charges 
the above-named respondents with violation of the provisions of 
the Federal Trade Commission Act and the Textile Fiber Products 
Identification Act and the Rules and Regulations issued thereunder. 

On May 3, 1961, there was submitted to the undersigned hearing 
examiner an agreement hetween respondents and counsel support- 
ing the complaint providing for the entry of a consent order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may 
be entered without further notice and have the same force and 
effect as if entered after a full hearing and the document includes 
a waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only and does 
not constitute an admission by the respondents that they have vio- 
lated the law as alleged in the complaint, and that the complaint 
may be used in construing the terms of the order. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of Section 3.25(b) of the Rules of 
the Commission. The agreement further provides that the com- 
plaint insofar as it concerns respondent Kurt Goldsmith, in his 
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individual capacity only, should be dismissed for the reasons set 
forth in an affidavit attached thereto to the effect that said respond- 
ent did not participate in and had no knowledge of the acts and 
practices challenged in this proceeding. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding, the 
agreement is hereby accepted, and it is ordered that said agree- 
ment shall not become a part of the official record unless and until 
it becomes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued: 

1. Respondent Textile Mills Company is a corporation duly or- 
ganized under the laws of the State of Illinois, with its principal 
place of business at 2762 Clybourn Avenue, Chicago, linois. 

Respondent Kurt Goldsmith is President and respondent John H. 
Niebuhr is Vice President of the said corporate respondent. The 
office and principal place of business of the individual respondents 
is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, 'That respondents Textile Mills Company, a corpora- 
tion, and its officers, and Kurt Goldsmith, as an officer of said 
corporation, and John H. Niebuhr, individually and as an officer of 
said corporation, and their representatives, agents and employees, 
directly or through any corporate or other device, in connection 
with the introduction, delivery for introduction, manufacture for 
introduction, sale, advertising and offering for sale, in commerce, 
and in the transportation or causing to be transported in commerce, 
and the importation into the United States of textile fiber products; 
selling, offering for sale, advertising, delivering, transporting, or 
causing to be transported, textile fiber products which have been 
advertised or offered for sale in commerce, and with selling, offering 
for sale, advertising, delivering, transporting, and causing to be 
transported, after shipment in commerce, textile fiber products, 
either in their original state or which have been made of other 
textile fiber products shipped in commerce, as the term “commerce” 
is defined in the Textile Fiber Products Identification Act, of iron- 
ing board covers or other “textile fiber products”, as such products 
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are defined in and subject to the Textile Fiber Products Identifica 
tion Act, do forthwith cease and desist from: 

A. Misbranding textile fiber products by: 

1. Falsely and deceptively stamping, tagging, labeling, invoicing 
advertising, or otherwise identifying such products as to the nam 
or amount of constituent fibers contained therein. 

2. Failing to affix labels to such products showing each elemen 
of information required to be disclosed by Section 4(b) of thi 
Textile Fiber Products Identification Act. 

B. Furnishing false guaranties that textile fiber products are 
not misbranded under the provisions of the Textile Fiber Product: 
Identification Act. 

It is further ordered, That the complaint be dismissed as to Kurt 
Goldsmith individually, but not as an officer of said corporate 
respondent. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 8th day of 
July 1961, become the decision of the Commission; and, accordingly 

It is ordered, That respondents Textile Mills Company, a corpora- 
tion, Kurt Goldsmith, as an officer of said corporation, and John H 
Niebuhr, individually and as an officer of said corporation, shall 
within sixty (60) days after service upon them of this order, file 
with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with the order 
to cease and desist. 


In THE MarTrTerR OF 


GOLDEN PRESS, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
src. 2(d) OF THE CLAYTON ACT 


Docket 8342. Complaint, Apr. 5, 1961—Decision, July 8, 1961 


Consent order requiring a Poughkeepsie, N.Y., publisher of children’s books to 
cease violating Sec. 2(d) of the Clayton Act by paying for services fur- 
nished by some of its customers while not making allowances available 
on proportionally equal terms to all competitors of the latter, such as 
paying favored retail customers for promoting and displaying its publica- 
tions on newsstands and in retail outlets such as drug chains and depart- 
ment stores, and making the payments on the basis of individual negotia- 
tions and not on proportionally equal terms. 
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The Federal Trade Commission having reason to believe that 
the party respondent named in the caption hereof, and hereinafter 
more particularly designated and described, has violated and is 
now violating the provisions of subsection (d) of Section 2 of the 
Clayton Act (U.S.C. Title 15, Section 13), as amended by the 
Robinson-Patman Act, hereby issues its complaint stating its charges 
with respect thereto as follows: 

Paracrarn 1. Respondent Golden Press, Inc., is a corporation 
organized and doing business under the laws of the State of New 
York, with its principal office and place of business located at 
North Avenue, Poughkeepsie, New York. 

Par. 2. Respondent has been engaged and is presently engaged 
in the business of publishing and distributing children’s books un- 
der various titles. Its sales of such books exceed twenty-five million 
dollars annually. Said children’s books are distributed by re- 
spondent to customers through its national distributor, Affiliated 
Publishers, Inc. In its capacity as national distributor for respond- 
ent, Affiliated Publishers, Inc. served and is now serving as a conduit 
or intermediary for the sale, distribution and promotion of publi- 
cations of the respondent. 

Par. 8. Respondent, either directly or through a conduit or in- 
termediary, has sold and distributed and now sells and distributes 
its publications in substantial quantities in commerce, as “com- 
merce” is defined in the amended Clayton Act, to competing cus- 
tomers located throughout various states of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of its business in commerce, 
respondent paid or contracted for the payment of something of 
value to or for the benefit of some of its customers as compensation 
or in consideration for services or facilities furnished, or con- 
tracted to be furnished, by or through such customers in connection 
with the handling, sale, or offering for sale of publications sold 
to them by respondent. Such payments or allowances were not 
made available on proportionally equal terms to all other customers 
of respondent competing in the distribution of such publications. 

For example, respondent has made said payments or allowances 
to certain favored retail customers for promoting and displaying its 
publications on newsstands and in retail outlets such as drug chains 
and department stores. Respondent made many of said payments 
to its favored customers on the basis of individual negotiations. 


693-490—64——_3 


18 FEDERAL TRADE COMMISSION DECISIONS 


Decision 59 F.T.CR: 


Among said customers, such payments were not made on propor- | 
tionally equal terms. 

Par. 5. The acts and practices of respondent as alleged above 
are in violation of the provisions of subsection (d) of Section 2 
of the amended Clayton Act. 


Mr. J. Wallace Adair and Mr. Jerome Garfinkel supporting the 
complaint. 
Mr. Selig J. Levitan, of New York, N. Y., for respondent. 


Inrttau Decision By Watter K. Bennerr, Hearinc EXAMINER 


The complaint was issued in this proceeding against the above- 
named respondent on April 5, 1961. It charged respondent with 
making payments or allowances to some of its customers not made 
available on proportionally equal terms to other customers in sales 
in commerce of children’s books, contrary to the provisions of Sec- 
tion 2(d) of the Clayton Act. 

On April 27, 1961 counsel submitted to the undersigned an agree- 
ment dated April 26, 1961 executed by respondent, its counsel and 
counsel supporting the complaint.. The agreement was duly ap- 
proved by the Director of the Bureau of Litigation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the 
Commission, that is: 

A. An admission by respondent of all jurisdictional facts alleged 
in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission; | 

(4) The entire record on which any cease and desist order may 
be based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the man- 
ner provided by statute for other orders; 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and 
the Commission. 
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(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following permissive pro- 
vision: A statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ent that it has violated the law as alleged in the complaint. 

The agreement is entered into subject to the condition that the 
initial decision based thereon shall become the decision of the Com- 
mission in this matter on the same date that the initial decision in 
the matter of Grosset & Dunlap, Inc., et al., Docket No. 8343 be- 
comes the decision of the Commission. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become 
a part of the official record unless and until it becomes a part of 
the decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Golden Press, Inc., is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 
North Road, Poughkeepsie, New York, (erroneously cited in the 
complaint as “North Avenue”). 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent Golden Press, Inc., its officers, 
agents, representatives or employees, directly or through any cor- 
porate or other device, in connection with the distribution, sale or 
offering for sale of children’s books in commerce, as “commerce” is 
defined in the amended Clayton Act, do forthwith cease and de- 
sist from paying or contracting for the payment of an allowance 
or anything of value to, or for the benefit of, any customer as 
compensation or in consideration for any services or facilities fur- 
nished by or through such customer in connection with the handling, 
offering for sale, sale or distribution of any children’s book pub- 
lished, sold or offered for sale by such respondent, unless such pay- 
ment or consideration is affirmatively offered or otherwise made 
available on proportionally equal terms to all of its other customers 
competing with such favored customer in the distribution of such 


children’s book. 


20 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 B.T.C. 
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 8th day of 
July 1961, become the decision of the Commission; and, accordingly : 

Tt is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


In THE MATTER OF 


GROSSET & DUNLAP, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
sec. 2(d) OF THE CLAYTON ACT 


Docket 838438. Complaint, Apr. 5, 1961—Decision, July 8, 1961 


Consent order requiring three affiliated New York City publishers of children’s 
books to cease violating Sec. 2(d) of the Clayton Act by making payments 
for services furnished by some of their customers while not making allow. 
ances available on proportionally equal terms to all competitors of the 
latter, such as paying favored retail customers for promoting and display 
ing their publications on newsstands and in retail outlets including drug 
chains and department stores, and making the payments on the basis 0: 
individual negotiations and not on proportionally equal terms. 


ComMPrLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof and hereinafte: 
more particularly designated and described, have violated and ar 
now violating the provisions of subsection (d) of Section 2 of th 
Clayton Act (U.S.C. Title 15, Section 13), as amended by th 
Robinson-Patman Act, hereby issues its complaint stating its charge 
with respect thereto as follows: 

Paracrary 1, Respondent Grosset & Dunlap, Inc., is a corpora 
tion organized and doing business under the laws of the State o 
New York, with its principal office and place of business located a 
1107 Broadway, New York, New York. 

Respondent Wonder Books, Inc., is a corporation organized an 
doing business under the laws of the State of Delaware, with it 


principal office and place of business located at 1107 Broadway 
New York, New York. 
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Respondent Treasure Books, Inc., is a corporation organized and 
doing business under the laws of the State of Delaware, with its 
principal office and place of business located at 1107 Broadway, 
New York, New York. 

Respondent Grosset & Dunlap, Inc., owns 50 percent or more of 
the common stock of Wonder Books, Inc., and Treasure Books, Inc. 

Par. 2. Each of the respondents has been engaged and is pres- 
ently engaged in the business of publishing and distributing chil- 
dren’s books under various titles. Their combined sales of such 
books exceed eight million dollars annually. Said children’s books 
are distributed by respondents through The Curtis Circulation 
Company, a national distributor, or through others. The distribu- 
tors of said children’s books served and are now serving as conduits 
or intermediaries for the sale, distribution and promotion of publi- 
cations of the respondents. 

Par. 3.. Each of the respondents, either directly or through con- 
duits or intermediaries, has sold and distributed and now sells and 
distributes its publications in substantial quantities in commerce, as 
“commerce” is defined in the amended Clayton Act, to competing 
customers located throughout various states of the United States 
and in the District of Columbia. 

Par. 4. In the course and, conduct of their businesses, each of 
the respondents paid or contracted for the payment of something of 
value to or for the benefit of some of its customers as compensa- 
tion or in consideration for services or facilities furnished, or 
contracted to be furnished, by or through such customers in con- 
nection with the handling, sale, or offering for sale of publications 
sold to them by such respondent. Such payments or allowances were 
not made available on proportionally equal terms to all other cus- 
tomers of such respondent competing in the distribution of such 
publications. 

For example, each of the respondents has made payments or 
allowances to certain favored retail customers for promoting and 
displaying its publications on newsstands and in retail outlets such 
as drug chains and department stores. Each respondent made many 
of said payments to its favored customers on the basis of individual 
negotiations. Among said customers, such payments were not made 
on proportionally equal terms. 

Par. 5. The acts and practices of respondents as alleged above 
are in violation of the provisions of subsection (d) of Section 2 of 
the amended Clayton Act. 
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Mr. J. Wallace Adair and Mr. Jerome Garfinkel supporting the 
complaint. 
Weil, Gotshal & Manges, of New York City, for respondents. 


Tnirta, Decision By Water K. Bennerr, Hearing EXAMINER 


The complaint was issued in this proceeding against the above- 
named respondents on April 5, 1961. It charged respondents with 
making payments or allowances to some of their customers not 
made available on proportionally equal terms to other customers in 
sales in commerce of children’s books, contrary to the provisions of 
Section 2(d) of the Clayton Act. 

On April 27, 1961 counsel submitted to the undersigned an agree- 
ment dated April 26, 1961 executed by respondents, their counsel 
and counsel supporting the complaint. The agreement was duly 
approved by the Director of the Bureau of Litigation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the 
Commission, that is: 

A. An admission by respondent parties of all jurisdictional facts 
alleged in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order ; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission; 

(4) The entire record on which any cease and desist order may 
be based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the man- 
ner provided by statute for other orders; 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and 
the Commission. 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following permissive pro- 
vision: A statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by re- 
spondents that they have violated the law as alleged in the complaint. 
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The agreement is entered into subject to the condition that the 
initial decision based thereon shall become the decision of the 
Commission in this matter on the same date that the initial decision 
in the matter of Golden Press, Inc., Docket No. 8342, becomes the 
decision of the Commission. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing ex- 
aminer hereby accepts the agreement but orders that it shall not 
become a part of the official record unless and until it becomes a 
part of the decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued: 

1. Respondent Grosset & Dunlap, Inc., is a corporation, existing 
and doing business under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
at 1107 Broadway, New York, New York. 

2. Respondent Wonder Books, Inc., is a corporation organized 
and doing business under the laws of the State of Delaware, with 
its principal office and place of business located at 1107 Broadway, 
New York, New York. 

3. Respondent Treasure Books, Inc., is a corporation organized 
and doing business under the laws of the State of Delaware, with 
its principal office and place of business located at 1107 Broadway, 
New York, New York. 

4, The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That each of the named respondents, Grosset & 
Dunlap, Inc., Wonder Books, Inc., Treasure Books, Inc., its officers, 
agents, representatives or employees, directly or through any cor- 
porate or other device, in connection with the distribution, sale or 
offering for sale of children’s books in commerce, as “commerce” 
is defined in the amended Clayton Act, do forthwith cease and 
desist from paying or contracting for the payment of an allowance 
or anything of value to, or for the benefit of, any customer as com- 
pensation or in consideration for any services or facilities furnished 
by or through such customer in connection with the handling, 
offering for sale, sale or distribution of any children’s book pub- 
lished, sold or offered for sale by such respondent, unless such 
payment or consideration is affirmatively offered or otherwise made 
available on proportionally equal terms to all of its other customers 
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competing with such favored customer in the distribution of such 
children’s book. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 8th day of 
July 1961, become the decision of the Commission; and, accordingly: 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist. 


In THE MATTER oF 


ENCYCLOPAEDIA BRITANNICA, INC. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 7187. Complaint, May 5, 1958—Decision, July 10, 1961* 


Order requiring a prominent publisher, with headquarters in Chicago, to cease 
representing falsely—through statements of its docr-to-door salesmen and 
in advertising and promotional literature it furnished to them and which 
they displayed and distributed to prospects—that the price quoted for the 
Encyclopaedia Britannica, and particularly the price quoted for a combi- 
nation offer including the Encyclopaedia Britannica and other books, sery- 
ices, and merchandise, constituted a special or reduced price, and that 
such offer was available for a limited time only, usually described by the 
agent as the time of his call on the prospect. 


Mr. Terral A. Jordan supporting the complaint. 

Mr. James T. Welch, of Washington, D.C., Mr. A. M. Gilbert, 
of New York City, and Mr. Harry J. Joy of Chicago, Ill., for 
respondent. 


Intriau Decision sy Joun B. Pornnexrer, Hearrinc Examiner 


The complaint in this proceeding alleges that Encyclopaedia 
Britannica, Inc., a corporation, hereinafter called respondent, vio- 
lated the provisions of the Federal Trade Commission Act by 
making certain misrepresentations in its printed advertising and 
promotional literature and oral statements by its salesmen in con- 
nection with the sale of its books and services, including the En- 


* Decision of June 16, 1961, as modified by order of July 10. 
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eyclopaedia Britannica. The respondent denied the allegations set 
forth in the complaint. 

Specifically, the complaint is directed against two alleged prac- 
tices of the respondent which the complaint alleges to be in viola- 
tion of the Act. First, it is alleged that the respondent, in printed 
advertising and promotional literature and oral statements by its 
solicitors or salesmen represented to prospective purchasers that 
the price quoted for its books, including the Encyclopaedia Britan- 
nica, particularly the price quoted for a “combination offer,” in- 
cluding the Encyclopaedia Britannica and other books, services -and 
merchandise, constituted a special price for a sale price other than 
the regular price at which said books, services and merchandise 
were offered; Secondly, that its offer to sell books, either singly or 
in combination, at the prices quoted was available for a limited 
time only, which was usually described by respondent’s represen- 
tatives as being limited to the time of the call on the prospective 
purchaser. 

It was further alleged that the prices quoted by respondent and 
its representatives were not special or reduced prices either singly 
or in combination, but were respondent’s usual and regular retail 
selling price for said books, services and merchandise as offered, 
either singly or in combination; that respondent’s offer to sell said 
books, etc., was not limited to a particular call or visit by respond- 
ent’s salesmen but was usually available on the price and terms 
stated to the prospective purchaser. 

Hearings have been held at which oral testimony and documen- 
tary evidence were received in support of and in opposition to the 
allegations of the complaint. Approximately twenty-one so-called 
“public” witnesses testified in support of the complaint. These 
witnesses purported to testify concerning oral statements and rep- 
resentations made by respondent’s salesmen in the course of the 
latter’s sales presentations of respondent’s books, especially re- 
spondent’s “combination offer” of its Encyclopaedia Britannica. 
One of these “public” witnesses was an attorney-advisor in the 
employ of the Federal Trade Commission who testified to a sales 
presentation made to him after he was aware of the investigation 
being made by the Federal Trade Commission in this matter and 
after he had talked with the attorney-advisor who was actually 
conducting the investigation on behalf of the Federal Trade Com- 
mission. At the time of the sales presentation by respondent’s 
saleslady to the attorney-advisor, the latter did not intend to pur- 
chase respondent’s books but submitted to the sales presentation 
in order to obtain evidence and testimony to be used in this pro- 
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ceeding. Under such circumstances, the hearing examiner does 
not give any weight to the testimony of the attorney-advisor em- 
ployed by the Commission. Another “public” witness was a former 
salesman employed by respondent who, during approximately four 
weeks of such employment, unknown to respondent, was simultane- 
ously and successively employed by two of respondent’s competi- 
tors. Ultimately, the salesman was discharged, leaving respondent’s 
employment considerably in debt to one of respondent’s district man- 
agers. The testimony of this witness was not worthy of belief. 
While on the witness stand the witness evidenced noticeable hostility 
toward the respondent. For these reasons the hearing examiner has 
given no weight to his testimony in making the findings of fact in 
this decision. 

Proposed findings of fact, conclusions of law and order have been 
filed by counsel supporting the complaint. A motion to dismiss the 
complaint and brief in support thereof has been filed by counsel 
for respondent. These have been considered. AJ] proposed findings 
of fact and conclusions of law not specifically found or concluded 
herein are rejected. Upon the basis of the entire record the under- 
signed hearing examiner makes the following findings of fact, con- 
clusions of law and order: 


FINDINGS OF FACT 


1. The respondent Encyclopaedia Britannica, Inc., is a corpora- 
tion organized and doing business under the laws of the State of 
New York with its office and principal place of business located at 
425 North Michigan Avenue, Chicago, Illinois. 

2. The respondent Encyclopaedia Britannica, Inc., is now, and for 
more than two years last past has been engaged in the business of 
publishing, distributing and selling books, including an encyclo- 
paedia called Encyclopaedia Britannica. The respondent causes its 
said books, including the Encyclopaedia Britannica, when sold, te 
be transported from its place of business in Chicago, Illinois to pur- 
chasers located in various states of the United States and the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained a substantial course of trade in commerce 
between and among the various states of the United States and the 
District of Columbia in said books including the Encyclopaedia 
Britannica. Respondent is now and has been in substantial compe- 
tition in commerce with other individuals, firms and corporations 
engaged in the sale in commerce of books of the same general kind 
and nature as those sold by respondent. , 
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3. The respondent Encyclopaedia Britannica, Inc. sells its said 
books, including the Encyclopaedia Britannica and allied products, 
at retail to the ultimate consumer. Respondent advertises and pro- 
motes the sale of its books, including the Encyclopaedia Britannica, 
by mailing advertising and promotional pieces direct to the ultimate 
consumer and by advertisements placed in national magazines and 
periodicals. Persons interested in purchasing respondent’s books 
often answer these advertisements by clipping and removing a 
coupon from the advertisement, writing their name and address 
thereon and returning it to respondent. The name and address of 
the person answering the advertisement is then referred by respond- 
ent to one of its salesmen, who then makes a personal call on the 
prospect at the address given. In their sales presentations, respond- 
ent’s salesmen and representatives make representations concerning 
the quality, composition and prices of respondent’s books, including 
the Encyclopaedia Britannica. Some of these representations are 
contained in advertising and promotional literature displayed and 
distributed by respondent’s salesman to said prospective purchasers 
and some of said representations are orally made by respondent’s 
salesmen to said prospective purchasers. Said advertising and pro- 
motional literature is furnished to its salesmen by respondent. 

4. It is the contention of counsel supporting the complaint that 
respondent, in its advertising and promotional literature mailed by 
respondent to prospective purchasers and also published in maga- 
zines, periodicals and newspapers and exhibited to prospective pur- 
chasers by respondent’s salesmen, as well as by oral statements made 
by respondent’s salesmen to prospective purchasers, has represented 
that the price quoted to prospective purchasers for its books, includ- 
ing the Encyclopaedia Britannica, and particularly the price quoted 
for a “combination offer,” including the Encyclopaedia Britannica, 
and other books, services and merchandise, constituted a special 
price, or some other kind of money saving price other than the regu- 
lar price at which said books, services and merchandise were and are 
offered for sale and sold, and that savings were and are afforded to 
purchasers. Respondent’s so-called “combination offer” includes the 
24 Volume set of Encyclopaedia Britannica, the 2 Volume Britannica 
Language Dictionary, the Britannica World Atlas, bookcase to con- 
tain the set of Britannica and Atlas, the Library Research Service 
and Britannica Book of the Year. The basic combination is the set 
of Encyclopaedia Britannica and the privilege to purchase the Year 
Book at a claimed reduction in price and the research service. To 
these may be added the dictionary, Atlas, and bookcase, either one 
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or all of them. In support of his contention that respondent’s ad- 
vertising represents that its set of Encyclopaedia Britannica and 
other products are offered for sale at reduced prices and that pur- 
chasers are realizing savings in their purchases, counsel supporting 
the complaint offered numerous exhibits. The following are excerpts 
from some of respondent’s advertising and promotional literature: 

CX 4A reads in part, “Here is an offer we are making on the Vew 
Edition of ENCYCLOPAEDIA BRITANNICA ... We believe 
you'll want to have a preview of this combination offer. It is one of 
the greatest MONEY-SAVING offers that Britannica has made in 
its nearly 200-year history !” 

CX 4C reads in part, “MONEY SAVING OFFER... WITH- 
OUT COST OR OBLIGATION, please let me have illustrated 
preview booklet and details of your money saving offer on the EN- 
CYCLOPAEDIA BRITANNICA...” 

CX 7 and CX 8 read in part, “Now available . . . direct to you 
from the publisher BRAND NEW EDITION OF THE WORLD 
FAMOUS ENCYCLOPAEDIA BRITANNICA On Easy ... Book 
a Month Payment Plan ... You may wonder how we're able to 
make this truly amazing offer. First, because of the great demand 
for this magnificent set, we have ordered a tremendous printing. 
Also, by offering this set Direct from the Publisher, we have saved 
many distribution costs. These savings are passed on to you.” 
(underscoring supplied) 

5. In addition to the advertising and promotional material dis- 
tributed by respondent, excerpts from some of which are quoted 
above, respondent also prepared and published for use by its sales- 
men a sales presentation, CX-26A through S. These were some- 
times referred to as “flip cards.” Respondent instructed its salesmen 
to follow and use the sales method and technique contained in these 
cards in presenting respondent’s “combination offer” to prospects. 
Respondent also authorized its salesmen to read from CX-26 to 
their prospects. Supporting Commission counsel’s claim that re- 
spondent represented that the price to prospective purchasers for the 
Encyclopaedia Britannica under its “combination offer” was a re- 
duced price or some other kind of money saving price other than 
the regular price and that purchasers will realize savings in the 
purchase of said books are the following excerpts from CX-26A-S: 

Moreover, this program provides an opportunity for you to acquire the 
WORLD’S MOST CHERISHED REFERENCE LIBRARY at a fraction of the 


cost of the material in any other manner,—which represents a unique discount 
to your family. (26B) 
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We advertise and retail the Book of the Year at $12.00 a volume. This pro- 
gram, however, entitles you to the privilege of securing one volume each year 
for the next 10 years for only four ninety-five a volume. 

This is a discount of approximately 60% of the retail price, as outlined in 
our brochure. (26E) 

The individual retail price of each item is listed in our official price list. 

In return for your cooperation of assisting us in compiling a list of local 
families of your intellectual level, who would appreciate receiving advertising 
literature describing the new edition, the individual retail price will not apply 
in connection with our co-operative offer. 

The retail prices are listed merely for a basis of comparison. 

Please refer to our official price list for the regular retail prices. (26N) 

In return for your cooperation—this is our new “Book a Month” proposal. 

This plan makes the ownership of Britannica—as convenient as the pur- 
chase of daily newspapers and magazines. 

It is subject, however, to withdrawal without notice. Therefore, if your 
family has an appreciation for a reference work as fine as Britannica—we 
urge you to take advantage of the immediate opportunity. 

If we deliver—in the next two or three weeks—the entire 24 volume of the 
new edition—keep your library up to date for the next ten years with the 
Britannica Book of the Year—permit you to utilize our research facilities for 
the next ten years—AT OUR EXPENSE— 

AND ALSO INCLUDE the other important items outlined in our brochures 
—which in the opinion of many top authorities makes the Britannica program 
the finest educational program ever published— 

ALL OF WHICH—IF PURCHASED SEPARATELY AT REGULAR RE- 
TAIL PRICES—WOULD AMOUNT TO $511.50 of Britannica merchandise— 

But then, if we “X” out the regular retail price-AND MERELY PASS 
ALONG TO YOU—THE SMALLEST DOLLAR AND CENT COST POSSIBLE 
—AN AVERAGE OF ONLY $37.30 A YEAR—DELIVER THE ENTIRE 24 
VOLUMES ALL AT ONE TIME—AND GO ONE STEP FURTHER—PERMIT 
YOU TO SEND ONE MHMO EACH MONTH—TO MATCH THE 24 VOL- 
UMES—CAN WE COUNT ON YOUR COOPERATION? (26P) 


6. Through the use of the above-quoted statement in respondent’s 
sales presentation (CX-26P) “ALL OF WHICH—IF PUR- 
CHASED SEPARATELY AT REGULAR RETAIL PRICES— 
WOULD AMOUNT TO $511.50 OF Britannica merchandise—But 
then, if we “X” out the regular retail price—-AND MERELY PASS 
ALONG TO YOU—THE SMALLEST DOLLAR AND CENT 
COST POSSIBLE—AN AVERAGE OF ONLY $37.30 A YEAR 
—DELIVER THE ENTIRE 24 VOLUMES ALL AT ONE TIME 
—AND GO ONE STEP FURTHER—PERMIT YOU TO SEND 
ONE MEMO EACH MONTH—TO MATCH THE 24 VOLUMES 
—CAN WE COUNT ON YOUR COOPERATION?” respondent 
thereby represents the price of $511.50 to be the “regular retail 
price” of the Encyclopaedia Britannica under the “combination 
offer.” On the other hand, Mr. G. Clay Cole, respondent’s Vice- 
president in charge of sales testified that the price of $511.50 repre- 
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sented the sum total of the prices set forth on CX-25. (CX~-25 is 
an accordion-type brochure purporting to show prices and pictures 
of the Encyclopaedia Britannica, the Book of the Year, the Research 
Service, the Bookcase, the Dictionary, the World Atlas and the 
Home Reading Guides under the respondent’s “combination offer.”) 
Mr. Cole further testified that the price of $414.50 shown on the first 
panel of CX-25 covers the merchandise shown on the first three 
panels of the exhibit, namely, the set of Encyclopaedia Britannica in 
in the Red Royal Binding (priced at $294.50 for the set only on 
CX-22B, respondent’s price list), plus the Year Books at $12.00 
per volume for 10 years or $120.00, plus the privilege of the Re- 
search Service. The price of $511.50, therefore, consists of the set 
of Encyclopaedia Britannica at $294.50, 10 year books @ $12.00 per 
volume, or $120.00, the bookcase for $37.50, the Dictionary for $35.00 
and the Atlas for $25.00. Thus it is seen that the purported regular 
price of $511.50 is fictitiously padded in the amount of $120.00 since 
the purported reduced price of $373.00 does not include anything 
for the Year Books. By and through the use of the word and 
figure “price $414.50” directly under the picture of a set of En- 
cyclopaedia Britannica in the Red Royal Binding, on the first panel 
of CX-25, respondent thereby represented that $414.50 was the 
regular retail selling price of the Encyclopaedia Britannica alone, 
whereas, in truth and in fact, the regular retail selling price of the 
Encyclopaedia Britannica in the Red Royal Binding was actually 
$294.50, as shown by respondent’s price list, CX-22B. Respondent’s 
representations of discounts and savings are false. There are no 
actual savings to purchasers and respondent’s regular retail prices 
of the various “combination offers” are shown on CX-22A and B. 
With the exception of the price of the Encyclopaedia Britannica in 
the Blue Levantex binding, the prices contained in CX-22A and B 
have been the same since 1949. Respondent’s salesmen are not per- 
mitted to deviate from the prices set forth in CX-22A and B. Ac- 
cordingly, it is found that the prices quoted by respondent and its 
salesmen for the Encyclopaedia Britannica either singly or in com- 
bination were and are not reduced prices but are the usual and 
regular retail selling prices for said books, services and merchandise 
as offered either singly or in combination and do not afford savings 
to purchasers. 

7. The second count in the complaint concerns the allegation that 
respondent’s offer to sell its books, etc., either singly or in combina- 
tion at the quoted prices was available for a limited time only 
which was usually described by respondent’s salesmen as being 
limited to the time of the call on the prospective purchaser, whereas 
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respondent’s offer to sell said books was not limited to a particular 
call or visit by the salesmen but was usually available on the price 
and terms stated to the prospect. Respondent instructed its sales- 
men not to make return calls to prospects. Respondent employs 
approximately 2,500 salesmen. Through experience it was found 
that if a salesman was unable to make a sale at the conclusion of his 
sales presentation to a prospect, it was not economically feasible for 
the salesman to make a return call on that prospect. Experience 
showed that, if the prospect did not purchase respondent’s books 
at the conclusion of the salesman’s presentation, the salesman’s time 
would be put to more productive use if he called on a new prospect 
and made a new sales presentation rather than a call back to the 
previous prospect. Accordingly, when a customer requested time 
to think over and decide whether to purchase the Encyclopaedia 
Britannica after the salesman’s presentation, the salesman cus- 
tomarily replied to the effect that the customer should make up his 
mind that day or that evening because the salesman would not make 
a return call tomorrow or tomorrow evening. In the opinion of 
this hearing examiner such a practice in and of itself is not illegal 
and is not a representation that the offer to sell respondent’s books 
was available for a limited time only. However, these statements 
cannot be considered alone in view of the statements in respondent’s 
printed and promotional material, such as CX-4A, CX-5, CX-6, 
CX-7, CX-8 and CX-26 where respondent states: “This offer is 
necessarily subject to withdrawal without notice;” “Since this offer 
is necessarily limited” and “It is subject, however, to withdrawal 
without notice.” Also, CX-45 and CX—46 place a time limit on the 
availability of the offer. When these written statements are con- 
sidered along with the oral statements by respondent’s salesmen to 
the prospect that the salesmen would not make a call back, the cus- 
tomer interpreted these statements to mean that respondent’s offer 
was limited in point of time. Respondent thereby represented that 
its offer to sell books at the advertised prices and terms was available 
for a limited time only, although, as a matter of fact, respondent’s 
books, services and merchandise are usually and regularly available 
at the prices and on the terms and conditions stated to the prospec- 
tive purchaser. | 

8. The aforesaid false, misleading and deceptive representations 
by respondent in its advertising and promotional material used in 
connection with the sale of its books, services and merchandise has 
had and now has the tendency and capacity to mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said misrepresentations were and are true and into the 
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purchase of substantial quantities of respondent’s books and mer- 
chandise by reason of such erroneous belief. As a result thereof, 
substantial trade in commerce has been unfairly diverted to the 
respondent from its competitors and substantial injury has been 
done to competition in commerce. 

9. Counsel for respondent urges that respondent should not be 
held conclusively responsible for each and every misrepresentation 
made by its salesmen because it could not continue to sell through 
salesmen in the face of such liability. Counsel also argues that the 
testimony shows that many of the public witnesses who testified at 
the request of the Commission did not remember the exact oral state- 
ments and representations made to them by respondent’s salesmen 
several years previous to the date on which they testified and that 
the testimony of other public witnesses was vague and indefinite and 
did not comport to the standard of reliable, probative and substan- 
tial testimony required by The Administrative Procedure Act. 
Counsel also urges that the testimony of some of the Commission 
witnesses should be disregarded entirely by reason of their obvious 
prejudice and hostility toward respondent. Some of these objections 
of counsel are well taken. However, the findings of fact made herein 
are not based upon the oral testimony of witnesses who appeared 
and testified in support of the complaint, but are based largely upon 
documentary evidence printed and distributed by respondent. This 
documentary evidence was received in evidence and has been dis- 
cussed in this decision. It is sufficient to establish the substantial 
allegations set forth in the complaint. Counsel also urges that many 
of the advertising pieces and promotional material have been dis- 
continued and replaced by less objectionable material. CX-4A, 
CX-5, CX-6, CX-7, CX-8 and CX~26 were in use until approxi- 
mately the year of 1958. The statements in these advertising pieces 
were made by respondent in spite of Stipulation No. 3242 (CX-1) 
signed by respondent and the Cease and Desist Order dated June 12, 
1952, entered by the Commission in Hncyclopaedia Britannica, Ine., 
Docket No. 53884. This record does not disclose any “unusual circum- 
stances” which would relieve respondent from the prohibitions of a 
cease and desist order. 

ORDER 


It is ordered, That the respondent, Encyclopaedia Britannica, Inc., 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of encyclopaedias, periodic 
supplements thereto, research memberships, or any other books or 
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ee or any other articles of merchandise, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or indirectly : 

1. That the prices or terms at which the aforesaid goods and 
services are customarily or regularly offered for sale, or sold, either 
singly or in combination with other goods or services, are sipped 
reduced or discounted prices or terms; or are special, reduced or 
discounted prices or terms as a part of an offer to a special or selected 
class or group of purchasers or as a part of an advertising survey 
program or as a part of an introductory offer or as a part of any 
other kind of sales or promotional program; or afford any savings 
to the purchaser. 

2. That any offer to sell said goods or services at their regular or 
customary prices or terms or at prices or terms generally the same 
as their regular or customary prices or terms is limited or otherwise 
restricted or unavailable. 


OPINION OF THE COMMISSION 
By Secrest, Commissioner: 


The complaint in this matter charges respondent with violating 
Section 5 of the Federal Trade Commission Act by falsely repre- 
senting that certain books, merchandise and services were offered 
for sale at special or reduced prices and that the offer to sell at such 
prices was available for a limited time only. The hearing examiner 
held in his initial decision that the allegations of the complaint were 
sustained by the evidence and both sides have appealed from this 
decision. Respondent has appealed from certain findings and from 
the order to cease and desist. Counsel supporting the complaint has 
taken exception to certain rulings and statements contained in the 
decision and to the hearing examiner’s failure to base his findings 
on certain portions of the record. 

We will consider first respondent’s contention that the findings 
upon which the order is based are not supported by the evidence. 

Respondent is engaged in the business of publishing and selling 
books, including an encyclopaedia called “Encyclopaedia Britan- 
nica”. In addition to the encyclopaedia, respondent also sells other 
books, merchandise and services, including a 2-volume language 
dictionary, a world atlas, a bookcase specially designed to hold the 
encyclopaedia and atlas, a library research service, and the Britan- 
nica Book of the Year. Sales of these items are made directly to 
the ultimate purchaser through respondent’s own sales organization. 
Respondent also sells and distributes other merchandise but, for the 


693-490—_ 644 


34 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 59 F.T.C. 


purpose of this opinion, it is necessary to consider only respondent’s 
practices in connection with the sale of the aforementioned goods 
and services. 

The Encyclopaedia Britannica is offered in several different bind- 
ings and the price of the basic set of 24 volumes ranges from 
$294.50 to $671.50. This set of books is usually and regularly offered 
for sale and sold by respondent either separately or in combination 
with other books, merchandise, or services. The basic combination 
offer is the encyclopaedia, the research service for 10 years, and the 
privilege of purchasing the Book of the Year at $4.95 per volume 
for 10 years. This combination may also be purchased with the 
atlas, dictionary or bookcase or with any two or all three of these 
accessories. The price of the encyclopaedia in each binding, except 
the “Blue Levantex” binding, has remained the same since 1949, 
and the prices of the various combinations, other than those which 
include the encyclopaedia in the “Blue Levantex” binding, have 
also remained the same since that year. Since the representations 
made by respondent in connection with the offering for sale and 
sale of the encyclopaedia in “Red Royal” binding and combinations 
which include the encyclopaedia in this binding are typical of those 
made by respondent in connection with the offering for sale and 
sale of the encyclopaedia in all other bindings and combinations 
which include the encyclopaedia in such other bindings, we will con- 
fine our discussion to the alleged unfair practices as they relate to 
the sale of the encyclopaedia in the “Red Royal” binding and com- 
binations which include the encyclopaedia in this binding. 

Sales are made by respondent directly to the public through its 
own salesmen who make personal calls on prospective customers. 
The prices at which the aforementioned books, merchandise and 
services are sold are set forth in a price list furnished the salesmen 
and the salesmen are not permitted to deviate from these prices. 
The following is a list of the prices at which the encyclopaedia in 
the “Red Royal” binding and the various accessory items have been 
sold since 1949: 

Hneyclopaedias only” 2° soo sc ee ne ue ee See ee Set eee eRe $294.50 


Basic combination offer: encyclopaedia, research service for 10 years 
and privilege of purchasing Book of the Year for 10 years at $4.95 


per svyOlUMe yd axe Os cet ola et ee Se 298.00 
Basic combination offer, including any one of the accessory items— 

atlas, dictionary Ory DOOKCASG wes. eee ee ees ee 323.00 
Basic combination offer, including any two of the accessory items____ 348.00 
Combination offer, including all three accessory items_______________ 373.00 


In selling the aforementioned books, merchandise and services, the 
salesman is required to follow a standard sales presentation prepared 
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and approved by respondent. This sales presentation is an offer to 
sell the encyclopaedia in combination with the various accessory 
items. According to respondent, its sales representatives “are 
painstakingly and repeatedly schooled and instructed as to the use 
of the single form of sales presentation prepared and approved by 
the Respondent and are directed and required to follow both the 
form and substance of such presentation without deviation there- 
from.” Since all sales to the general public are made through re- 
spondent’s salesmen and since the salesmen are required to adhere 
to the aforementioned price list and sales presentation, it is clear 
that respondent usually and regularly sells the various accessory 
items in combination with the encyclopaedia and that the usual and 
regular prices for these items are the prices set forth in the price 
list. Although there is some testimony that the accessory items 
have been sold separately at prices:other than those contained in the 
price list, it is apparent, for the foregoing reasons, that these items 
are not usually sold in this manner and that such sales must neces- 
sarily be isolated and infrequent occurrences. 

Although respondent has for a number of years usually and regu- 
larly sold the encyclopaedia and accessory items at the prices set 
forth in the aforementioned price list, the record discloses that it 
has represented in written advertising and in the sales presentation 
made by its representatives that such prices are special or reduced 
prices and that the offer to sell at such prices is a limited or restricted 
offer. The following representations are typical of those used by 
the respondent to convey the impression that the prices at which its 
books, merchandise and services are usually and regularly sold are 
special or reduced prices: 

Here is an offer we are making on the New Hdition of ENCYCLOPAEDIA 


BRITANNICA ... We believe you'll want to have a preview of this combina- 
tion offer. It is one of the greatest MONEY-SAVING offers that Britannica 
has made in its nearly 200-year history! 

MONEY SAVING OFFER ... WITHOUT COST OR OBLIGATION, please 
let me have illustrated preview booklet and details of your money saving offer 
on the ENCYCLOPAEDIA BRITANNICA... 

Now available ... direct to you from the publisher BRAND NEW EDI- 
TION OF THE WORLD FAMOUS ENCYCLOPAEDIA BRITANNICA On 
Easy ... Book a Month Payment Plan ... You may wonder how we're able 
to make this truly amazing offer. First, because of the great demand for this 
magnificent set, we have ordered a tremendous printing. Also, by offering this 
set Direct from the Publisher, we have saved many distribution costs. These 
savings are passed on to you. 

‘Moreover, this program provides an opportunity for you to acquire the 
WORLD’S MOST CHERISHED REFERENCE LIBRARY at a fraction of the 
cost of the material in any other manner—which represents a unique dis- 


count to your family. 
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We advertise and retail the Book of the Year at $12.00 a volume. This 
program, however, entitles you to the privilege of securing one volume each 
year for the next 10 years for only four ninety-five a volume. 

This is a discount of approximately 60% of the retail price, as outlined in 
our brochure. 

The individual retail price of each item is listed in our official price list. 

In return for your cooperation of assisting us in compiling a list of local 
families of your intellectual level, who would appreciate receiving advertising 
literature describing the new edition, the individual retail price will not apply 
in connection. with our co-operative offer. 

The retail prices are listed merely for a basis of comparison. 

Please refer to our official price list for the regular retail prices. 

In return for your cooperation—this is our new “Book a Month” proposal. 

This plan makes the, ownership of Britannica—as convenient as the purchase 
of daily newspapers and magazines. 

It is subject, however, to withdrawal without notice. Therefore, if your 
family has an appreciation for a reference work as fine as Britannica—we 
urge you to take advantage of the immediate opportunity. 

If we deliver—in the next two or three weeks—the entire 24 volumes of the 
new edition—keep your library up to date for the next ten years with the 
Britannica Book of the Year—permit you to utilize our research facilities for 
the next ten years—AT OUR EXPENSE— 

AND ALSO INCLUDE the other important items outlined in our brochures 
—-which in the opinion of many top authorities makes the Britannica program 
the finest educational program ever published— 

ALL OF WHICH—IF PURCHASED SEPARATELY AT REGULAR RE- 
TAIL PRICES—WOULD AMOUNT TO $511.50 of Britannica merchandise— 

But then, if we “X” out the regular retail price-AND MERELY PASS 
ALONG TO YOU—THE SMALLEST DOLLAR AND CENT COST POSSIBLE 
—AN AVERAGE OF ONLY 37.30 A YEAR—DELIVER THE ENTIRE 24 
VOLUMES ALL AT ONE TIME—AND GO ONE STEP FURTHER—PER- 
MIT YOU TO SEND ONE, MEMO EACH MONTH—TO MATCH THE 24 
VOLUMES—CAN WE COUNT ON YOUR COOPERATION? 


As pointed out by the hearing examiner in the initial decision, 
respondent has represented that the price of $511.50 is the regular 
retail price of the encyclopaedia and accessory items under the 
combination offer. The price of $511.50 is arrived at by totaling 
the individual prices of the various items included in the combina- 
tion offer, i.e. the encyclopaedia at $294.50, ten volumes of the 
Book of the Year at $12.00 per volume, or $120.00, the bookease for 
$37.00, the dictionary for $35.00, and the atlas for $25.00. Since the 
purchaser does not receive the Book of the Year under the combina- 
tion offer but merely the privilege of purchasing this item at $4.95 
per volume, the representation that $511.50 is the usual and regular 
price of the books, merchandise and services, included in the com- 
bination offer, is false on its face. Using respondent’s own figures, 


the price of $511.50 is fictitiously padded at least in the amount 
of $49.50. 
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The hearing examiner also found that respondent had misrepre- 

sented the price of the encyclopaedia in the ‘Red Royal” binding by 
placing the word and figure “Price $414.50” directly beneath a pic- 
ture of the encyclopaedia in one of its advertisements. Respondent 
contends, however, that the amount of $414.50 is the price of the 
encyclopaedia, together with the Book of the Year and research 
service which are also depicted in the same piece of literature. We 
have examined the advertising in question and agree with the hear- 
ing examiner that it is designed in such a manner as to create the 
impression that the price of the encyclopaedia alone is $414.50. 
Moreover, the price of the encyclopaedia in combination with the 
Book of the Year and research service is not $414.50, as contended 
by respondent. According to respondent’s price list, this combina- 
tion sells for $298.00 plus $4.95 per year for ten years, or a total of 
$347.50. 
- These findings alone are sufficient to support an order prohibiting 
respondent from misrepresenting the usual and regular prices of its 
merchandise. The hearing examiner has also made the following 
findings or conclusions which relate generally to the various claims 
and representations made by respondent to the effect that the prices 
at which its encyclopaedias are sold either singly or in combination 
with other books, merchandise or services are special or reduced 
prices: 

Respondent’s representations of discounts and savings are false. There are 
no actual savings to purchasers and respondent’s regular retail prices of the 
various “combination offers” are shown on OCX-22A and B. With the excep- 
tion of the price of the Encyclopaedia Britannica in the Blue Levantex bind- 
ing, the prices contained in CX-22A and B have been the same since 1949. 
Respondent’s salesmen are not permitted to deviate from the prices set forth 
in CX-22A and B. Accordingly, it is found that the prices quoted by respond- 
ent and its salesmen for the Encyclopaedia Britannica either singly or in 
combination were and are not reduced prices but are the usual and regular 
retail selling prices for said books, services and merchandise as offered either 
singly or in combination and do not afford savings to purchasers. 


Respondent takes exception to this statement, arguing that the 
prices of its books, merchandise and services are higher when sold 
separately than when sold in combination and that the difference 
between the two prices represents a saving to the purchaser. Al- 
though we are in substantial agreement with the hearing examiner’s 
conclusions, we believe that his findings of fact are inadequate and 
should be modified to state more specifically the manner in which 
respondent has misrepresented the prices of its goods and services. 

It is clear from the record in this connection that respondent has 
represented that the prices at which its encyclopaedia and accessory 


38 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 59 F.T.C. 


items are sold in combination are special or reduced prices. In 
making this representation, respondent has compared its combina- 
tion prices with the prices at which the various items included in 
the combinations are sold separately and individually. It has 
thereby represented directly and by implication that the usual and 
regular price of any combination of items is the sum of the prices 
at which the various items included in the combination are sold 
separately and individually. Such representations are misleading 
and deceptive. As contemplated and preordained by respondent’s 
prepared sales presentation, the various accessory items are usually 
and regularly sold in combination with the encyclopaedia, not sepa- 
rately and individually; and the usual and regular price of any 
combination has been the price of that combination as set forth in 
respondent’s price list, not the sum of the prices required to be paid 
by purchasers who might buy the component items separately. Con- 
sequently, the prices at which respondent’s encyclopaedia and ac- 
cessory items are sold in combination are not special or reduced prices 
and the difference between such prices and the sum of the individual 
prices of the items included in the combination does not represent a 
saving to the purchaser. 

Respondent also takes exception to the hearing examiner’s finding 
that it had represented that its offer to sell its goods or services at 
the regular prices or terms was available for a limited time only. 
The record shows, in this connection, that respondent represented 
in advertising that its combination offer was subject to withdrawal 
without notice. This same offer had been made for many years and 
was in fact respondent’s standard offer. With the exception previ- 
ously noted, there had been no variation in prices since 1949. Never- 
theless, as respondent has pointed out, such offer could be withdrawn 
without notice and a statement to that effect was not untruthful. 
The record also discloses that whenever a prospective purchaser 
could not decide whether to purchase respondent’s goods or services 
at the conclusion of a sales presentation, the salesman was instructed 
to, and did, inform the prospect that if he intended to make the 
purchase he would have to make up his mind at that time since the 
salesman would not make a return call. Although there is some 
conflict in the evidence on this point, it appears that respondent’s 
salesmen usually do not make return calls. Consequently, this state- 
ment by the salesmen would also seem to be true. 

The foregoing considerations are not controlling to decision, how- 
ever, Since we are of the opinion that the salesman’s “no-return call” 
statement was made under such circumstances that the prospective 
purchaser would reasonably interpret it to mean that the combi- 
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nation offer would be withdrawn if not accepted at the time of the 
salesman’s call. Having been led to believe by respondent’s adver- 
tising and the sales presentation that respondent’s books, services 
and merchandise were being offered to him at a special or reduced 
price, the prospective purchaser might well understand the sales- 
man’s “no-return call” statement to mean that the offer to sell at 
such price was limited to the time of the call. That the statement 
was so interpreted is shown by the testimony of witnesses who had 
heard the sales presentation. It is clear that these witnesses were 
under the impression that the offer to sell at the prices quoted by 
respondent’s salesmen would be withdrawn if not accepted at the 
time of the salesman’s call. Consequently, we agree with the hearing 
examiner that respondent had represented that the offer to sell at 
its usual and regular prices was limited or otherwise restricted. 
Respondent’s appeal on this point is rejected. 

Respondent’s contention that the first paragraph of the order to 
cease and desist is too restrictive is also rejected. This paragraph 
would prevent respondent from representing in connection with the 
offering for sale, sale or distribution of its encyclopaedias or other 
books, merchandise and services: 

That the prices or terms at which the aforesaid goods and services are 
customarily or regularly offered for sale, or sold, either singly or in combina- 
tion with other goods or services, are special, reduced or discounted prices or 
terms; or are special, reduced or discounted prices or terms as a part of an 
offer to a special or selected class or group of purchasers or as a part of an 
advertising survey program or as a part of an introductory offer or as a 
part or any other kind of sales or promotional program; or afford any savings 
to the purchaser. 

Respondent argues, in effect, that unless the clause “when such is 
not the fact” is included in the paragraph, respondent will be pro- 
hibited from making truthful representations with respect to its 
special prices to selected classes of customers or with respect to the 
savings afforded by its combination prices. 

We do not agree. As hereinbefore stated, the prices at which 
respondent usually and regularly sells its books, merchandise and 
services are the combination prices set forth in its price list. If, as 
respondent contends, sales are made to selected classes, such as mem- 
bers of the Armed Services, at prices less than the combination 
prices, there is nothing in the order to prevent respondent from so 
representing. The order will, however, prohibit respondent from 
representing directly or by implication that the usual and regular 
price of any combination of items is the sum of the individual prices 
of the various items in the combination by comparing the prices at 
which its goods and services are sold in combination with the prices 


40 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 59 F.T.C. 


at which such good sand services are sold separately and individually 
or in any other manner. The order will also prohibit respondent 
from otherwise representing that the prices at which its books, mer- 
chandise and services are usually and regularly sold are special or 
reduced prices or that the difference between the usual and regular 
prices, namely, the combination prices, and the sum of the prices at 
which the items included in any combination are sold separately 
and individually represents a saving to the purchaser. 

The second paragraph of the order contained in the initial deci- 
sion would prohibit respondent from representing in connection 
with the offering for sale, sale or distribution of encyclopaedias or 
other books, merchandise and services: 

That any offer to sell said goods or services at their regular or customary 


prices or terms or at prices or terms generally the same as their regular or 
customary prices or terms is limited or otherwise restricted or unavailable. 


We agree with respondent that this inhibition would prevent it 
from making truthful and nondeceptive representations concerning 
the availability of an offer to sell at certain prices or terms. For 
example, if respondent would in good faith decide to increase the 
usual and regular price of any combination of goods or services, 
it would not be permitted by the order to inform prospective pur- 
chasers of such price change prior to the date on which it would 
go into effect. Consequently, we believe that this paragraph should 
be modified to permit nondeceptive representations concerning such 
limitations or restrictions which respondent may impose on offers to 
sell its goods and services. 

The appeal of counsel supporting the complaint is directed pri- 
marily at certain rulings in the initial decision whereby the hearing 
examiner either rejected or refused to give weight to the testimony 
of certain witnesses who had testified in support of the complaint. 
One of the issues raised by this appeal concerns the following state- 
ment by the hearing examiner with respect to the testimony of 
certain witnesses who had been contacted by respondent’s sales 
representatives : 

Counsel [for respondent] also argues that the testimony shows that many 
of the public witnesses who testified at the request of the Commission did not 
remember the exact oral statements and representations made to them by 
respondent’s salesmen several years previous to the date on which they testi- 
fied and that the testimony of other public witnesses was vague and indefinite 
and did not comport to the standard of reliable, probative and substantial 
testimony required by The Administrative Procedure Act. Counsel also urges 
that the testimony of some of the Commission witnesses should be disregarded 
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entirely by reason of their obvious prejudice and hostility toward respondent. 
Some of these objections of counsel are well taken. However, the findings of 
fact made herein are not based upon the oral testimony of witnesses who ap- 
peared and testified in support of the complaint, but are based largely upon 
documentary evidence printed and distributed by respondent. 

Counsel supporting the complaint has taken exception to the last 
sentence of this ruling insofar as it implies that the examiner has 
rejected all of the testimony of the witnesses. We agree with counsel 
supporting the complaint that the ruling is vague and ambiguous. 
It is particularly confusing since elsewhere in the initial decision 
the hearing examiner apparently relies on the testimony in question. 
On page 9 thereof, he refers to certain representations made by 
respondent and finds that “the customer interpreted these statements 
to mean that respondent’s offer was limited in point of time.” 

If the hearing examiner meant to reject the testimony in question 
by the above-quoted ruling, he was in error. We do not agree that 
the testimony was vague and indefinite or that it “did not comport 
to the standard of reliable, probative and substantial testimony re- 
quired by The Administrative Procedure Act.” The fact that the 
witnesses did not recall “the exact oral statements and representa- 
tions” made to them by respondent’s salesmen is certainly no reason 
to disregard their testimony. Although the hearing examiner stated 
that the respondent’s various contentions included arguments that 
“some” of the witnesses were prejudiced and biased, he merely con- 
cluded that “some of these objections” were well taken. Hence, 
there was no,suggestion by the hearing examiner that all of the 
witnesses were so biased. As a matter of fact, we find nothing in 
the testimony or elsewhere in the record to indicate that these wti- 
nesses were so biased and hostile toward respondent that they could 
not be believed. The statements of these witnesses with respect to 
the beliefs and impressions which they testified were engendered by 
respondent’s sales presentation are significant. The import of their 
testimony is that they had been led to believe that respondent’s com- 
bination prices were reduced or special prices and that the offer to 
sell at such prices was available for a limited time only. This coin- 
cides with our own interpretation of respondent’s claims and sup- 
ports the allegation that the representations made by respondent’s 
salesmen were misleading and deceptive. Consequently, we agree 
with counsel supporting the complaint that the hearing examiner 
should not have refused to place any reliance on this testimony, 
even though his findings could be sustained by other evidence of 


record. 
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Counsel supporting the complaint has also taken exception to other 
rulings by the hearing examiner excluding evidence offered in sup- 
port of the complaint. In view of the fact, however, that the 
allegations of the complaint are supported by other evidence of 
record, a determination of the questions raised by these exceptions 
is not material to this decision and, consequently, will not be made. 

All arguments made by respondent which have not been discussed 
herein are rejected. 

To the extent indicated herein, respondent’s appeal and the appeal 
of counsel supporting the complaint are granted and in all other 
respects they are denied. The initial decision, in those respects in 
which it is contrary to the views expressed herein, is modified to 
conform with such views. An appropriate order will be entered. 

Chairman Dixon and Commissioner Elman did not participate in 
the decision of this matter. 


FINAL ORDER 


Respondent and counsel in support of the complaint having filed 
cross-appeals from the initial decision of the hearing examiner, and 
the matter having been heard on briefs and oral argument; and the 
Commission, for the reasons stated in the accompanying opinion, 
having granted in part and denied in part the appeals of respondent 
and counsel in support of the complaint, and having modified the 
initial decision to the extent it is contrary to the views expressed in 
said opinion: 

It is ordered, 'That the following order be, and it hereby is, sub- 
stituted for the order contained in the initial decision: 

It is ordered, That the respondent, Encyclopaedia Britannica, Inc., 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of encyclopaedias, periodic 
supplements thereto, research memberships, or any other books or 
publications, or any other articles of merchandise, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or indirectly: 

1. That the prices or terms at which the aforesaid goods and 
services are customarily or regularly offered for sale, or sold, either 
singly or in combination with goods or services, are special, reduced 
or discounted prices or terms; or are special, reduced or discounted 
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prices or terms as a part of an offer to a special or selected class or 
group of purchasers or as a part of an introductory offer or as a part 
of any other kind of sales or promotional program; or afford any 
savings to the purchaser. 

2. That any offer to sell said goods or services which is not limited 
or otherwise restricted as to time, price or any other factor is so 
limited or restricted. 

[t is further ordered, That the hearing examiner’s initial decision 
as modified, be, and it hereby is, adopted as the decision of the 
Commission. 

It is further ordered, That respondent Encyclopaedia Britannica, 
Inc., shall, within sixty (60) days after service upon it of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist contained herein. 

Chairman Dixon and Commissioner Elman not participating. 


ORDER MODIFYING ORDER TO CEASE AND DESIST 


The Commission having issued its decision in this proceeding on 
June 16, 1961, containing its order to cease and desist; and 

It appearing that through inadvertence the word “other” was 
omitted from the fifth line of paragraph 1 of said order to cease 
and desist and that the words “or as part of an advertising survey 
program” were omitted from the twelfth line of paragraph 1 of 
said order to cease and desist; and 

It appearing that said order to cease and desist should be modified 
to correct these omissions: 

It is ordered, That paragraph 1 of said order to cease and desist 
be, and it hereby is, modified to read as follows: 

1. That the prices or terms at which the aforesaid goods and serv- 
ices are customarily or regularly offered for sale, or sold, either 
singly or in combination with other goods or services, are special, 
reduced or discounted prices or terms; or are special, reduced or 
discounted prices or terms as a part of an offer to a special or selected 
class or group of purchasers or as a part of an advertising survey 
program or as a part of an introductory offer or as a part of any 
other kind of sales or promotional program; or afford any savings 
to the purchaser. 

Chairman Dixon and Commissioner Elman not participating. 
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DIAMOND CRYSTAL SALT CO. 


MODIFIED ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
suc. 7 OF THE CLAYTON ACT 


Docket 7328. Modified order, July 11, 1961 


Order modifying divestment order of Feb. 4, 1960 (56 F.T.C. 818), by exclud- 
ing from its prohibition of future acquisitions, the purchase of three 
affiliated companies engaged in the sale of salt in small packets designed 
for use as individual servings. 


Before Mr. Walter R. Johnson, hearing examiner. 

Mr. William J. Boyd, Jr. and Mr. Arthur J. Hessburg for the 
Commission. 

Dickinson, Wright, Davis, McKean & Cudlip, by Mr. Edward P. 
Wright, of Detroit, Mich., for respondent. 


ORDER RULING ON PETITION FILED JUNE 7, 1961, AND MODIFYING 
PARAGRAPH 4 OF THE ORDER TO DIVEST AND TO CEASE AND DESIST 


The respondent having filed a petition on June 7, 1961, which 
requests that the Commission approve the respondent’s proposed 
purchase of certain package manufacturing machinery and patents 
attendant thereto, the land and building housing such machinery, 
and the existing inventory now owned by three affiliated companies 
known as Unit-Packet Corporation, Packet Products Corporation 
and Hoag-Russell Company, which concerns have been engaged in 
the sale of salt in. small. packets designed for use as individual 
servings; and 

The Commission having issued its decision in this proceeding on 
February 4, 1960, containing its order to divest and to cease and 
desist, which order, among other things, prohibits the respondent 
from acquiring any time during the succeeding ten years the assets 
or share capital of any corporation in commerce and engaged in the 
business of producing and/or distributing salt; and the Commission 
having accordingly determined that respondent’s petition should be 
treated as a request that the order be duly modified to exclude the 
above purchase from its purview; and 

It appearing from the facts stated in the petition and in the an- 
swer filed by counsel supporting the complaint, which joins in the 
request that the petition be granted, that there is no reasonable 
probability that any of the anticompetitive effects proscribed by the 
relevant statute will result from the proposed purchase, and the 
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Commission having further determined that the public interest now 
requires that this proceeding be reopened solely for the purpose of 
altering and modifying the order so that it shall not prohibit the 
respondent from effectuating such acquisition: 

It is ordered, That this proceeding be, and it hereby is, reopened 
and that paragraph 4 of the order to divest and to cease and desist 
be, and it hereby is, modified to read as follows: 

(4) lé ts further ordered, That for a period of ten years from 
February 4, 1960, the respondent shall cease and desist from acquir- 
ing, directly or indirectly, through subsidiaries or otherwise, by 
merger, consolidation, or purchase, the physical assets, stock, share 
capital of, or any other interest in any corporation, in commerce, 
engaged in the business of producing and/or distributing salt in 
any form, specifically including salt in a dry state produced by any 
dry mining method, or produced by any evaporation method, and 
salt in brine; provided, however, that the respondent shall not be 
prohibited hereby from effectuating the proposed purchase of the 
assets referred to in the first paragraph of the Commission’s order 
ruling on the petition filed by the respondent on June 7, 1961. 


In THE MaTrer OF 


MARADO TRADING CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 7868. Complaint, Apr. 8, 1960—Decision, July 18, 1961 


Consent order requiring New York City distributors to cease selling sunglasses 
imported from Japan with no markings to show the country of origin or 
with markings so indistinct or so easily obliterated in ordinary handling 
as to constitute inadequate disclosure of their foreign manufacture. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Marado Trading 
Corporation, a corporation, and Adolph Shefts and Marte Previte, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 
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ParacrarH 1. Respondent, Marado Trading Corporation, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York with an office at 19 
West 34th Street, New York, New York. 

Respondents Adolph Shefts and Marte Previte are officers of the 
corporate respondent. They formulate, direct and control the acts 
and practices of the corporate respondent, including the acts and 
practices hereinafter set forth. Their address is the same as that 
of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the offering for sale, sale and distribution of sun- 
glasses to wholesalers who resell the same to retailers who in turn 
resell to the purchasing public. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
State of New York to purchasers thereof located in various other 
states of the United States and maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said prod- 
ucts, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Respondents’ sunglasses are manufactured in ‘Japan and 
imported into the United States. Some are not marked to show the 
country of origin. Some are marked to show the country of origin 
in such an indistinct manner as not to constitute adequate disclosure 
of the country of origin. Some are enclosed in cellophane bags 
which are marked to show the country of origin, but the markings 
are made in such a manner that they are readily obliterated in the 
ordinary handling of the bags and do not constitute adequate dis- 
closure of the country of origin. 

Par. 5. In the absence of an adequate disclosure that a product, 
including sunglasses, is of foreign origin, the public believes and 
understands that it is of domestic origin. A substantial number of 
the purchasing public prefer domestic products over foreign prod- 
ucts, including sunglasses. Many domestic sunglasses sell for higher 
prices than imported sunglasses but there are among the purchasing 
public those who are willing to pay these higher prices for such 
domestic sunglasses. 

Par. 6. In the course and conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition 
in commerce, with corporations, firms and individuals in the sale of 
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sunglasses of the same general kind and nature as those sold by 
respondents. 

Par. 7. The failure of the respondents to disclose, or adequately 
disclose, the foreign origin of their product has had, and now has, 
the capacity and tendency to mislead members of the purchasing 
public into the erroneous and mistaken belief that said products are 
of domestic manufacture and into the purchase of substantial quanti- 
ties of respondents’ products by reason of such erroneous and mis- 
taken belief. As a consequence thereof, substantial trade in com- 
merce has been, and is being, diverted to respondents from their 
competitors and substantial injury has thereby been, and is being, 
done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted and now constitute 
unfair and deceptive acts and practices and unfair methods of com- 
petition in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Frederick McManus for the Commission. 
Sylvester & Harris, by Mr. Charles L. Sylwester, of New York, 
N.Y., for respondents. 


Inrrrau Decision sy J. Earn Cox, Heartng ExXaMINER 


The complaint charges respondents, who are engaged in the offer- 
ing for sale, sale and distribution of sunglasses to wholesalers who 
resell the same to retailers who in turn resell to the purchasing 
public, with violation of the Federal Trade Commission Act, by 
failing to disclose, or adequately disclose, the foreign origin of their 
sunglasses, which are manufactured in Japan and imported into the 
United States. 

After the issuance of the complaint, respondents, their counsel, 
and counsel supporting the complaint entered into an agreement 
containing consent order to cease and desist, which was approved 
by the Director, Associate Director and Assistant Director of the 
Commission’s Bureau of Litigation, and thereafter transmitted to 
the Hearing Examiner for consideraiton. 

The agreement states that respondent Marado Trading Corpora- 
tion is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of New York, with an office 
at 19 West 34th Street, New York, New York, and that respondents 
Adolph Shefts and Marte Previte are officers of the corporate re- 


48 FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 E.T.C. 


spondent and formulate, direct and control the acts and practices 
of the corporate respondent, their address being the same as that of 
the corporate respondent. 

The agreement provides, among other things, that respondents 
admit all the jurisdictional facts alleged in the complaint, and agree 
that the record may be taken as if findings of jurisdictional facts 
had been duly made in accordance with such allegations; that the 
record on which the initial decision and the decision of the Com- 
mission shall be based shall consist solely of the complaint and this 
agreement; that the agreement shall not become a part of the official 
record unless and until it becomes a part of the decision of the 
Commission; that the complaint may be used in construing the terms 
of the order agreed upon, which may be altered, modified or set 
aside in the manner provided for other orders; that the agreement 
is for settlement purposes only and does not constitute an admission 
by respondents that they have violated the law as alleged in the 
complaint; and that the order set forth in the agreement and herein- 
after included in this decision shall have the same force and effect 
as if entered after a full hearing. 

Respondents waive any further procedural steps before the Hear- 
ing Examiner and the Commission, the making of findings of fact 
or conclusions of law, and all of the rights they may have to chal- 
lenge or contest the validity of the order to cease and desist entered 
in accordance with the agreement. 

The Hearing Examiner has determined that the aforesaid agree- 
ment containing the consent order to cease and desist provides for 
an appropriate disposition of this proceeding in the public interest, 
and such agreement is hereby accepted. Therefore, 

It is ordered, That the respondents, Marado Trading Corporation, 
a corporation, and its officers, and Adolph Shefts and Marte Previte, 
indivdually and as officers of said corporation, and respondents’ 
officers, representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of sun-glasses or other merchandise in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

Offering for sale or selling any product which is in whole or sub- 
stantial part of foreign origin, without clearly and conspicuously 
disclosing on such product, or in immediate connection therewith, 
and, if such product is enclosed in a package or container, on the 
package or container, in such a manner that it will not be hidden 


or readily obliterated, the country of origin of the product or part 
thereof. 
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The Commission having considered the hearing examiner’s initial 
decision, filed December 28, 1960, accepting an agreement containing 
a consent order to cease and desist, theretofore executed by the re- 
spondents and counsel supporting the complaint; and 

Respondent Marte Previti, by letter received March 9, 1961, having 
advised that the correct spelling of his name is “Previti”; and 

It appearing that the initial decision erroneously refers to said 
respondent as “Marte Previte” and should be corrected to reflect the 
correct spelling of this name: 

It is ordered, That the initial decision be, and it hereby is, amended 
by striking therefrom the name “Marte Previte” wherever it appears 
therein and substituting therefor the name “Marte Previti.” 

It is further ordered, That the initial decision as so amended, 
shall, on the 13th day of July 1961, become the decision of the 
Commission. 

It is further ordered, That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with the order contained in the aforesaid 
initial decision, as amended. 


In tHe MAtTrTer or 
NATION-WIDE FUR STORAGE AND CLEANERS ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8251. Complaint, Dec. 29, 1960—Decision, July 14, 1961 


Order requiring furriers in Cleveland, Ohio, to cease violating the Fur Prod- 
ucts Labeling Act by failing to comply with labeling requirements. 
Mr. Ernest D. Oakland and Mr. Charles W. O’Connell supporting 
the complaint. 
No appearance for the respondents. 


Intriat Decision py Watrer K. Bennett, Heartna EXAMINER 


The complaint in this proceeding was issued December 29, 1960. 
It charges respondents with violation of the Federal Trade Com- 
mission Act and the Fur Products Labeling Act for failure to label 
certain fur products and for improper labeling of others. 

693-490-645 
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Each respondent was duly served with a copy of the complaint 
and neither filed an answer thereto. Each respondent was also duly 
served with an order setting March 31, 1961 as the date for a hearing 
in this matter to be held at 10:00 A.M. in Room 251, Federal Trade 
Commission Building, Washington, D.C. The proceeding was called 
to order at 10:00 A.M. on that date, and place, and there being no 
appearance on behalf of either respondent was again called to order 
at. 10:15 A.M. with the same result. On motion of counsel supporting 
the complaint the hearing examiner duly noted the default and pur- 
suant to Rule 3.7(b) of the Rules of Practice for Adjudicative Pro- 
ceedings found the facts to be as alleged in the complaint and con- 
ducted a hearing to determine an appropriate form of order. A 
proposed form of order was submitted by counsel supporting the 
complaint and has been marked CX-1. By reason of respondents 
failure to answer or appear in this proceeding; the hearing examiner 
was authorized without further notice to them to enter an initial 
decision based on the facts as alleged in the complaint. He was also 
authorized to make findings of such facts and appropriate conclu- 
sions and order. 

Accordingly, the following findings are made, conclusions reached 
and order issued : 

1. Respondent Nation-Wide Fur Storage and Cleaners is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal 
place of business located at 618 West St. Clair Avenue, Cleveland, 
Ohio. 

2. Respondent Bernard Golden is president of the said corporate 
respondent and controls, formulates and directs the acts, practices 
and policies of the said corporate respondent, including the acts and 
practices hereinafter set forth. His office and principal place of 
business is the same as that of the said corporate respondent. 

3. Subsequent to the effective date of the Fur Products Labeling 
Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, and in the transportation and distribution in com- 
merce, of fur products and have sold, advertised, offered for sale,. 
transported and distributed fur products which have been made in 
whole or in part of fur which had been shipped and received in com- 
merce, as the terms “commerce”, “fur” and “fur products” are de- 
fined in the Fur Products Labeling Act. 

4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) 
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of the’ Fur Products Labeling: Act: and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

5. Certain of said fur products were misbranded in violation of 
the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was set forth in abbreviated form in violation of Rule 4 
of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was mingled with non-required information in violation 
of Rule 29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in handwriting on labels in violation of Rule 
29(b) of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was not set forth separately on labels with respect to each 
section of fur products composed of two or more sections containing 
different animal furs, in violation of Rule 36 of said Rules and 
Regulations. 

(e) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 

6. The aforesaid acts and practices of respondents, are in viola- 
tion of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder and constitute unfair and deceptive 
acts and practices in commerce under the Federal Trade Commission 
Act. 

7. This proceeding is in the public interest. Therefore, 

It is ordered, That Nation-Wide Fur Storage and Cleaners, a 
corporation, and its officers, and Bernard Golden, individually and 
as an officer of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the introduction into commerce, or the 
sale, advertising, or offering for sale in commerce, or the transporta- 
tion or distribution in commerce of fur products, or in connection 
with the sale, advertising, offering for sale, transportation, or dis- 
tribution of fur products which are made in whole or in part of 
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fur which has been shipped and received in commerce, as “com- 
merce”, “fur” and “fur product” are defined in the Fur Products 
Labeling Act, do forthwith cease and desist from misbranding fur 
products by: 

A. Failing to affix labels showing in words and figures plainly 
legible all the information required to be disclosed by each of the 
subsections of Section 4(2) of the Fur Products Labeling Act. 

B. Setting forth on labels affixed to fur products: 

(1) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under in abbreviated form. 

(2) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder mingled with non-required information. 

(3) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder in handwriting. 

C. Failing to set forth separately on labels attached to fur prod- 
ucts composed of two or more sections containing different animal 
furs the information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder with respect to the fur comprising each section. 

D. Failing to set forth on labels the item number or mark assigned 
to a fur product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon 
its review of the initial decision filed by the hearing examiner on 
April 18, 1961, and the Commission having determined that said 
initial decision is adequate and appropriate in all respects to dis- 
pose of this proceeding: 

It is ordered, That the aforesaid initial decision be, and it hereby 
is, adopted as the decision of the Commission. 

It is further ordered, That the respondents, Nation-Wide Fur 
Storage and Cleaners, a corporation, and Bernard Golden, individu- 
ally and as an officer of said corporation, shall, within sixty (60) 
days after service upon them of this order, file with the Commis- 
sion a report, in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist. 
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ALEX SANDRI WHITE TRADING AS 
AUREA PUBLICATIONS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8056. Oomplaint, July 26, 1960—Decision, July 18, 1961 


Consent order requiring a representative of correspondence schools in Great 
Britain and Italy, with headquarters in Central Valley, N.Y., to cease 
representing falsely in advertising in national magazines, brochures, and 
circulars, that such foreign correspondence schools were accredited in the 
United States and their degrees and diplomas recognized by accredited 
educational institutions in this country; and to cease using the words 
“University” or “College” as part of their trade names. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Alex Sandri 
White, trading as Aurea Publications, hereinafter referred to as 
respondent, has violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent Alex Sandri White is an individual 
trading and doing business as Aurea Publications, with his office 
and principal place of business located in Central Valley, New York. 

Par. 2. Respondent, in the course of trading as Aurea Publica- 
tions, has acted and presently acts as representative or agent for 
certain correspondence schools located primarily in Europe. As 
agent or representative for the aforesaid foreign correspondence 
schools, respondent’s duties include the solicitation of individuals 
located in this country as students in various courses given by said 
foreign correspondence schools. Individuals in this country enroll- 
ing with the above-mentioned foreign correspondence schools are 
required to submit their applications to and pay their entrance fees 
to respondent, who, in turn, transmits said applications and fees 
to the various foreign correspondence schools, less commissions. 
Said foreign correspondence schools, for which respondent has 
acted and now acts as representative or agent, confer college degrees 
or diplomas to students who either successfully complete special 
courses offered by said schools through the mails, or who have suffi- 
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cient credits to enable them to receive college degrees or diplomas 
without the necessity of taking special correspondence courses. 

Par. 3. In the course and conduct of his business, respondent, as 
representative or agent for various correspondence schools, now 
causes, and for some time last past has caused, the courses of study 
and instruction of the aforesaid correspondence schools to be trans- 
ported from said schools’ places of business to purchasers located in 
various States of the United States. There is now, and has been 
at all times, a course of trade in said courses of study and instruc- 
tion in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Respondent, in soliciting the sale of and in selling vari- 
ous courses of study and instruction on behalf of various cor- 
respondence schools, has inserted, and is now inserting, adver- 
tisements in various national magazines. In addition, respondent 
has distributed and now distributes brochures and circulars to pros- 
pective students outlining the various courses, college degrees and 
diplomas granted by the aforementioned correspondence schools. 
Typical of the statements made by respondent in advertisements in 
national magazines are the following: 

INEXPENSIVE Correspondence courses: Science, Arts, Psychology, Engi- 


neering. Harn diplomas, degrees, colleges abroad. Aurea, Central Valley, 
New York. 

HARN COLLEGE diploma through courses or tests by correspondence. 
Qualify for degree from institutes abroad. Engineering, Sciences, most sub- 
jects. Request folder #175. American Representatives: Aurea, Central Val- 
ley, New York. 


DEGREE Program by mail (courses or tests). Colleges abroad—Aurea, 
Central Valley, New York. 

Par. 5. Through the use of the aforesaid statements, respondent 
represented, directly or by implication, among other things, that: 

(1) Foreign correspondence schools are accredited institutions of 
higher learning in this country; 

(2) The degrees or diplomas issued by foreign correspondence 
schools are recognized by accredited institutions of higher learning 
in this country. 

Par. 6. Among other statements made, directly or by implication, 
in brochures and circulars are: 

1. That St. Andrew Ecumenical University College, a correspond- 
ence school located in Great Britain, is an accredited educational 
institution of higher learning, authorized to award degrees recog- 
nized by duly accredited institutions of higher learning in the 
United States. 
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2. That Phoenix University and Minerva University, both being 
correspondence schools located in Bari, Italy, are accredited educa- 
tional institutions of higher learning, qualified to award degrees 
recognized by duly accredited institutions of higher learning in the 
United States. 

3. That Clough & Normal Colleges of Great Britain, through its 
correspondence school, is qualified to confer college diplomas recog- 
nized by duly accredited institutions of higher learning in the United 
States. 

4. That the educational qualifications of those awarded degrees 
or diplomas from foreign correspondence schools are equivalent to 
the educational qualifications acquired by those attending accredited 
institutions of higher learning. 

Par. 7. All of the foregoing statements and representations, and 
others similar thereto, are false, deceptive and misleading. In truth 
and in fact, a college or a university, as that term is understood in 
the educational field, and by the general public, is an institution of 
higher learning, including subjects in the arts, sciences and profes- 
sions, such as law, medicine and theology, with adequate equipment 
in the form of buildings, laboratories, libraries, dormitories for resi- 
dent students, and sufficient financial resources to operate and main- 
tain such institutions; with an adequate and competent faculty of 
learned persons qualified and trained to teach the respective sub- 
jects offered by such institutions, and possessing degrees from rec- 
ognized universities and colleges. None of the correspondence schools 
represented by respondent meets these requirements. 

A college degree or diploma is an academic rank conferred by duly 
recognized and accredited institutions of higher learning such as 
colleges and universities, and which degree or diploma conveys to 
the ordinary mind the idea of some collegiate or university scholastic 
achievement. Degrees or diplomas granted solely for work done 
by correspondence are not accredited and recognized by colleges and 
universities or by examining boards of the different professions. 

Phoenix University, Minerva University, St. Andrew Ecumenical 
University College and Clough & Normal Colleges of Great Britain 
are not recognized in this country as accredited institutions of 
higher learning. In addition, the educational qualifications of those 
obtaining degrees or diplomas from foreign correspondence schools 
are not equivalent to the educational qualifications acquired by 
those attending accredited institutions of higher learning. 

Par. 8. In addition to the foregoing, by disseminating and dis- 
tributing brochures and other information containing therein the 
names of correspondence schools having as part of their trade names 
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the words “University” or “College”, respondent has represented, 
contrary to the fact, that such correspondence schools meet the 
requirements set out in Paragraph Seven hereof. 

Par. 9. In the conduct of his business, respondent is in competi- 
tion, in commerce, with corporations, firms and individuals in the 
sale of correspondence courses of the same general nature as those 
sold by him. 

Par. 10. The use by the respondent of the aforesaid false, mis- 
leading and deceptive statements, representations and practices has 
the capacity and tendency to lead the public into the erroneous and 
mistaken belief that the statements and representations are true and 
into the purchase of a substantial number of the correspondence 
courses sold by him because of such erroneous and mistaken belief. 
As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondent from his competitors and substantial injury 
has thereby been, and is being, done to competition in commerce. 

Par. 11. The aforesaid acts and practices of respondent, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondent’s competitors and constitute unfair and deceptive 
acts and practices and unfair methods of competition, in commerce, 


within the intent and meaning of the Federal Trade Commission 
Act. 


Jerome Garfinkel, E’sq., for the Commission. 
Herbert J. Fabricant, E'sq., of Monroe, N.Y., for respondent. 


Initrat Decision spy Ropert L. Preer, Heartne Examiner 


The Federal Trade Commission on July 26, 1960, issued its com- 
plaint against the above-named respondent charging him with hav- 
ing violated the Federal Trade Commission Act by misrepresenting 
certain courses of instruction and study which are offered to the 
public. Respondent appeared and entered into an agreement dated 
December 16, 1960, containing a consent order to cease and desist, 
disposing of all the issues in this proceeding without further hear- 
ings, which agreement has been duly approved by the Bureau of 
Litigation. Said agreement has been submitted to the undersigned, 
heretofore duly designated to act as hearing examiner herein, for 
his consideration in accordance with § 3.25 of the Rules of Prac- 
tice of the Commission. 

Respondent, pursuant to the aforesaid agreement, has admitted 
all of the jurisdictional allegations of the complaint and agreed 
that the record may be taken as if findings of jurisdictional facts 
had been made duly in accordance with such allegations. Said 
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agreement further provides that respondent waives all further pro- 
cedural steps before the hearing examiner or the Commission, in- 
cluding the making of findings of fact or conclusions of law and 
the right to challenge or contest the validity of the order to cease 
and desist entered in accordance with such agreement. It has also 
been agreed that the record herein shall consist solely of the com- 
plaint and said agreement, that the agreement shall not become a 
part of the official record unless and until it becomes a part of the 
decision of the Commission, that said agreement. is for settlement 
purposes only and does not constitute an admission by respondent 
that he has violated the law as alleged in the complaint, that said 
order to cease and desist shall have the same force and effect as if 
entered after a full hearing and may be altered, modified, or set 
aside in the manner provided for other orders, and that the com- 
plaint may be used in construing the terms of the order. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing the consent 
order, and it appearing that the order and agreement cover all of 
the allegations of the complaint and provide for appropriate dis- 
position of this proceeding, the agreement is hereby accepted and 
ordered filed upon this decision and said agreement becoming part 
of the Commission’s decision pursuant to §§ 3.21 and 3.25 of the 
Rules of Practice, and the hearing examiner accordingly makes the 
following findings, for jurisdictional purposes, and order: 

1. Respondent Alex Sandri White is an individual trading and 
doing business as Aurea Publications, with his office and principal 
place of business located in the City of Central Valley, State of 
New York. 

2. The Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondent hereinabove 
named. The complaint states a cause of action against said re- 
spondent under the Federal Trade Commission Act, and this pro- 
ceeding is in the interest of the public. 

It is ordered, That respondent Alex Sandri White, an individual 
trading as Aurea Publications, or under any other trade name or 
names, and respondent’s agents, representatives and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of 
courses of study and instruction, do forthwith cease and desist from: 

I. Representing, directly or by implication: 

(a) That any foreign correspondence school is an accredited in- 
stitution of higher learning in this country ; 
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(b) That the degrees or diplomas issued by foreign correspondence 
schools are recognized by accredited institutions of higher learning 
in this country; | 

(c) That any foreign correspondence school is authorized to 
issue college or university degrees or diplomas in this country; 

(d) That the academic qualifications of those awarded degrees or 
diplomas by foreign correspondence schools are equivalent to the 
academic qualifications acquired by those attending accredited insti- 
tutions of higher learning in this country; or misrepresenting in 
any manner the academic qualifications of those awarded degrees or 
diplomas by foreign correspondence schools. 

II. Using the words “College” or “University” or any other 
word or term of similar import as a part of the trade or corporate 
name of a foreign correspondence school. 

[For the purposes of this section, a foreign correspondence school 
shall mean a foreign school or entity which furnishes courses of 
study solely by means of correspondence. | 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 18th day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondent Alex Sandri White, trading as 
Aurea Publications, shall, within sixty (60) days after service upon 
him of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which he has com- 
plied with the order to cease and desist. 


In THE MATTER OF 


APPROVED FORMULAS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8151. Complaint, Oct. 19, 1960—Decision, July 18, 1961 


Consent order requiring New York City distributors to cease representing 
falsely in advertising that their vitamin and mineral preparations “Stami- 
nar”, “Stress & Strain”, and “Revitalin” were of benefit in treating tired- 


ness, nervousness, premature aging, and other symptoms and conditions, 
as in the order below specified. 
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Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Approved 
Formulas, Inc., a corporation, and Jack Bernard, Edward Yass, 
Richard P. Bernard and Phil Edell, individually and as officers of 
said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

PaRAGRAPH 1. Respondent Approved Formulas, Inc., is a cor- 
poration organized, existing and doing business under and by vir- 
tue of the laws of the State of New York with its principal office 
and place of business located at 85 West 45th Street, in the City 
of New York, State of New York. 

Respondents Jack Bernard, Edward Yass, Richard P. Bernard 
and Phil Edell are officers of the corporate respondent. ‘They formu- 
late, direct and control the acts and practices of the corporate re- 
spondent, including the acts and practices hereinafter set forth. 
Their address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the sale and distribution of various preparations 
containing ingredients which come within the classification of food, 
as the term “food” is defined in the Federal Trade Commission Act. 

The designations used by respondents for certain of their said 
various preparations, the formulas thereof and directions for use 
are as follows: 


I. Designation: 


Staminar. 
Formula: 

Two capsules supply: 
WASP yA eo ae en ee 12,500 USP Units 
Waiteainanta, Esq 2.7 3S < ee a ee ee ee eee 10 mg. 
Vi G AIT eES jee eee ees ees ie oe ee See 10 mg. 
NUE R SRC OR AI) BN peg S eS 2 00 Rs I SE en ee ree an 0.5 mg. 
“Wtiepermatay TB PMCs rad 2 ek a i 5 meg. 

(Cobalamin Conc.) 

“Wat yeomtiay (Qe 2 Se ae 100 mg. 
\Viteainouyat IO Sr ee ge 1,250 USP Units 
St REU TNT OF TR ec es ae tr eS ee 5 Int. Units 
Wataminpiol asmVienadione)o--.- soo an a 1 mg. 


Be tain Cuil O lqweeee eee mee ee ne ee ee 10 mg. 
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Biotitie sees ee A SRS BE Oe Se eee 10 meg 
Calcium: Pantothenatesé = &: soe] Soe. See eis 5 mg 
Choline Bitartrates 2. 4. 4s i ee nee 10 mg. 
DAS OPA nC Se a eS Se Se a eee ates 20 mg. 
HONCENCIO 2 eee cee eon nee seer ee nese Sees aoaes 0.25 mg. 
Inositol 2: J Si Seg. Os Te oe, SEL DL ecient 10 mg. 
Intrinsic Factor Concentrate with Vitamin By.-...-.------ 0.1 USP Unit Oral 
Para-aminobenzoic. ACIGL jot Sas fsheth oe sie ech ae 10 mg. 
Lemon Bioflayonoid Complex__--2_--- <...----<---_.--=-- 10 mg. 
Vanes Onis seen cae wm pew nn pa ee ne =n nae 10 mg. 
Cio Meviionines eee es ews Sele pee A TEAS MIR 10 mg. 
Niacinamided! 0072 BOSsgs. Jog BS SB OS 50 mg 
Rotine cis seweetese ohe re ee eeee ose leeeses ache 10 mg 
OFC U eT gs. = eee es ae RR nS Se ee eee 90 mg. 
IPHOsphocus ee sh eee ee ee a ee a eee 40 mg. 
IEA eS ITs See ee Ne eae ee ee ee ee ene 3 mg. 
Manghneseiue. scsntie- Seoul Te ER Oe be SOLAR ee 0.5 mg. 
Moly bdentintzi<2. 23's. Birdseye ieee UL te hese ete 0.1 mg. 
PGtassiiiMes ss ae ee ee! ee he ee SS Sea 1 mg. 
SRO io a ee SRE ea ee ee ee Ree eee 10 mg 
YOON OVS hE ei oS I ee as 2 ee Sl a ee 0.1 mg 
Cobalt?’ . «3 ERE ESS 2 IBS, OTIC. doe 0.2 mg 
Coppers 23.8. _ ra pyocee: 2) Sine 280 282 24 SiaomH 8 0.5 mg 
Miek@his- ster Bel tcM. oo he pos. See acetate eoht oeteny 0.1 mg 
Lb Oia ye Ss a SSPE he AEE DS Ue EI a Sk ee Te ae nen 0.5 mg. 


In a Natural Base of Whole Dried Liver, Alfalfa and Dried Brewers Yeast. 
Directions: 
Gayelord Hauser recommends 2 capsules daily with breakfast or dinner as 
a dietary supplement. 


II. Designation: 
Stress & Strain. 


Formula: 
Two capsules supply: 
Witamnin vB fees = oe ee ee ee ea ee 20 mg. 
Witamiine S29 pos Ss yee ee ee ee es eee 20 mg. 
VAD ATIN DW gees ee ot oe ee py ee te crac ed 3 mg. 
Vitamin sB io: Actocs.. J 3 <2 Sen ee ere eee ee 10 meg. 
(Cobalamin Conc.) 
Vitamin O22. cee Sees 2 Re eee STS OP FO: 200 mg. 
WW ibaa Ay oe ete Serres oe ces rs rw 25,000 USP Units 
TVS nA Re Rs Sa BS ce Be a es a ee 2,000 USP Units 
Vitara Ei coe Re sv cera Re pe ah er ee ee 10 Int. Units 
Vitamin Ki (asm\ienadione)e-cd.sseen sees seae a oeae eee 2 mg. 
Betaines eH CUR Re ee oh so as 5s oe SAS ey ey ed 30 mg. 
BS 3L0] Hb s Meemempanimnn A "|e ops BAG oe Pc epeaneOe nto gt «Pie Pein ieao ripe 20 meg 
Calcium: Pantothenates wae a Grpaee enemy det ee nane 15 mg 
Choline Bitartiatel necked ewso ose s ee eda as 20 mg 
Disstasé Wniziy tte: abe =a oe ote es pte ee eee aetna ee 50 mg. 
Folio: Acid. gtk Oe ~..12seacahet ie coptuebersascaeseg er agian seine areal 0.5 mg. 


Inositol... aot fc denon senese alee utero sess, be 20 mg. 
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Intrinsic Factor Cone. with Vitamin B,___-22__2________- ¥Y USP Oral Unit. 
DOU Me Ls Ua wererials amp Detelege ta eet ae dalaa ct oepea aaa anion tala 5, ees 30 mg. 
Ci ee Dh ODAC sn aaa e eae Teh ae ns ae eee 20 mg. 
ING RGIP SEY LOS eeete renee cee eer eee See ee ee ere 100 mg 
LES ESE gs, Aram oe ate a cen eo de eee ele Sweep. se 20 mg 
Pe ee ere ee a Se Me ee eT ee i en eee 15 mg 
EIA OME LOUN VOOM See Mee ee cere eh ne ee ee eee 15 mg 
ETL its 5 5 ea oneal fae eae Ra ART ROHR see 100 mg 
PEER OS DLTOL: Us eee oe ete Se eet Ae ee en Sree eae 45 mg 
Od ewer eer cars wee ee eee eta Seen er ee Seer eee 10 mg 
OCG aera eee Ree ee ee sine nee arn eer eee ee 0.1 mg 
Oba Ce ere eee he eee ee ae eee es 0.3 mg 
COP Dera aa eee ee ee eS eT Ee Te erens 1 mg 
Maghesiunmowa:8 bon: bas.2latifc wii LbgiiG -aind yi in 4mg 
IS NRE RS SCS as A er oe, eee See ee Rare 1.5 mg 
MII] TIE CYT aaa ee Dek par Ah eRe Nes Le AR Tap en ey Seer tied 0.2 mg 
SNRs eee eee eae re rte Ne eee tes, Ey ae eee ae 0.2 mg 
Potash. Osi 2 Ws oF ORT 225 ures ee 2 mg 
AA A ae er Bee ee hie rt et aie Ung Rk yt ne 1 mg 


In a Natural Base of Whole Dried Liver, Alfalfa and Dried Brewers Yeast. 


Directions: 
Gayelord Hauser recommends two capsules daily with breakfast or dinner 


as a dietary supplement. 


III. Designation: 


Revitalin. 
Formula: 
Four capsules supply: 

CROMMES iia ThLAUG nm el me ce ee ee ee ee 300 mg 
TWO SSH hese a ated lp as patent cee i tamer atten art pea tet ye a eben 100 mg 
ade Methiommnelt) S07 So ROO SWIG aTC. DORE Od Ts 100 mg 
Betaine HG Titi gy her f ie a BeBe 2a Se. Yow 150 mg. 
Bealawainephl Clive: 26 ohh te pet yi acer eet, ta, vince 100 mg. 
IDG RLS OA ar (pee. | ha ir ae er eee es Sees 150 mg. 
Intrinsic Factor Concentrate with Vitamin B,,._________-- ¥ USP Oral Unit 
Vitae) Seas A OER Rea ae pO eek UF Sols 25, 000 USP Units 
Vitanrin@ pie sone Lp surgi LE rain eeiehs ety! 1,500 USP Units 
Vide ae to hn ser es fe ee ees iy 8 es 0 i ta et 15 mg. 
Wiig Die Seal Ue a ee ae th pet, bn ee rey ope od 15 mg. 
WRinTean iy: beck Rue a atl etna eal 5 eae ey aA Rete, ee ee Somes 5 mg. 
Ver HATA OMEN ON CUMS et ee eer te Ge etree ere Rn ee ela 15 meg. 

(Cobalamin Conc.) 
Vitamin ©. Sen Cie es Or eta Ale sities ite) Sy By 150 mg. 
Mitaminil 3 sos eee 4 a Be i ek 15 Int. Units 
Watamuinelk (asMena dione) 232 252 65 bent St ers 2 mg 
1 oO A a ee eer cop ay eile epee erat eae ae nnn ane 30 meg 
CHlciim! Pantothenate? LUE Soba ly selwi nile A So vo 15 mg 
IGICRACI Coenen a ane ete sete ee See ae SALIEO 0.75 mg 
INT AGIICAINN Che Seana ee Senen ee WSF ond We Ee A es 100 mg 
Para-aminooenzOice Cid aes ort ate ee Jee BR esas 30 mg. 


CEG). eee ee ny eee Oe ae ee See 20 mg. 
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Iaemon Bioflavonaid) Complex. = sce === =e se eee ee 20 mg. 

COP Leib ini files EN a i Ee I Lhe ies Lee 100 mg. 
IPhOsphorises eens oo es ee ne ae ee es 45 mg 

JENGA S es ae Nes ee Rie eR ed SIR aS a Mena Nae ea a es 10 mg 

OGG tes 2 ee BS Sei oe eg en Ea ee ener ees Oe 0.1 mg 

Cobalt Sauce Ser ee ee ee ee ee ee een 0.3 mg 

Coppers: se etic 22 Sas ee eS ee Be ee es 1.5 mg 
Mistonesrutine =ev ty ASS per: ee oes Se Soe etn 5 mg 
VianranGs ee ete Pam iee se oo So oe oe eee ee 2.5 mg. 

IMolyb Genuine. = sees felon ee se eet ee 0.3 mg. 
Nickéleesiet sews coe CE ATE ET eer LEY ER IBIRL Fee eS ES 0.3 mg. 

IPOtASSI UTR Sec on ae ee ec er reece Maeue rere Ete 3 mg 

IT SRTN Get a See, eee apy ce a ep a ee oe is 2 mg 

In a Natural Base of Whole Dried Liver, Alfalfa and Dried Brewers Yeast. 


Directions: 
Gayelord Hauser recommends two capsules with breakfast and two 
capsules with dinner as a dietary supplement. 


Par. 8. Respondents cause the said designated preparations, when 
sold, to be transported from their place of business in the State 
of New York to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a 
course of trade in said preparations in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. The volume of busi- 
ness in such commerce has been and is substantial. 

Par. 4. In the course and conduct of their said business, respond- 
ents have disseminated, and caused the dissemination of, certain ad- 
vertisements concerning the said preparations by the United States 
mails and by various means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, including, but not. limited 
to, circulars, brochures, catalogs and other media, for the purpose 
of inducing, directly or indirectly, the purchase of said prepara- 
tions; and have disseminated, and caused the dissemination of, 
advertisements concerning said preparations by various means, in- 
cluding but not limited to the aforesaid media, for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of said preparations in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set 
forth, with respect to respondents’ preparation designated “Stami- 
nar”, are the following: 


For the typical Young Adult 
MORE HPNERGY 
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FEWER COLDS 

LESS IRRITABILITY 

Did you end the day dragging your feet? ... Tired? ... over-worked?... 
worried? . . . Irritable? Do you have too many colds? 

* * * Well-rounded potencies of the B-Complex factors plus Vitamin © at- 
tack nervousness and fatigue. Amazing “red” Vitamin B-j., Iron, Copper and 
Intrinsic Factor Concentrate for rich, red blood, means more energy. 

The ideal answer to the common tired feeling in young adults. 

Many authorities agree that the adult, during his “building years” of family 
aud career, has specialized needs. These men and women are subjected to 
great, often excessive demands on their time, minds and bodies. They end 
the day dragging their feet ... tired . .. over-worked .. . irritable . . . wor- 
ried ... and suffer from too many colds. 


Par. 6. Through the use of the said advertisements and others 
similar thereto not specifically set out herein, respondents have repre- 
sented and are now representing directly and by implication, that 
“Staminar” will be of benefit in the treatment of tiredness, lack of 
energy, nervousness, irritability, worry and susceptibility to colds. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission 
Act. In truth and in fact, “Staminar” (a) will not be of benefit in 
the treatment of worry or susceptibility to colds, and (b) will not 
be of benefit in the treatment of tiredness, lack of energy, nervous- 
ness, or irritability, except in a small minority of persons whose 
tiredness, lack of energy, nervousness and irritability are symptoms 
of an established deficiency of one or more of the nutrients pro- 
vided by the preparation. 

Furthermore, the statements and representations have the capacity 
and tendency to suggest and do suggest to persons who experience 
feelings of tiredness, who lack energy, and who are nervous and 
irritable, that there is a reasonable probability that they have symp- 
toms which will respond to treatment by the use of “Staminar”. 
In the light of such statements and representations, said advertise- 
ments are misleading in a material respect and therefore constitute 
“false advertisements” as that term is defined in the Federal Trade 
Commission Act, because they fail to reveal the material fact that in 
the great majority of persons experiencing tiredness, who lack en- 
ergy, and who are nervous and irritable, these symptoms are not 
caused by an established deficiency of one or more of the nutrients 
provided by “Staminar”, and that in such cases the said preparation 
will be of no benefit. 

Par. 8. Among and typical of the statements and representations 
contained in said advertisements as hereinabove set forth, with re- 
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spect to respondents’ preparation designated “Stress & Strain”, are 


the following: 


FOR THE STRESS AND STRAIN OF MIDDLE YEARS Extra High 
Potencies for those who are always Tired, Depressed, never really well. 
* * * * * * * 
Extreme Pressures? Overwork? 
Low Resistance? (in connection with depiction of sneezing woman) 


Tense nerves? 


* * * * %* * * 
“Stress and Strain” * * * speed up the conversion of food into energy... 
strengthen nerve tissues ... and tend to reduce tensions. * * * also help over- 


come sensitivity to noise, loss of morale and irritability. 

Vital Digestive Enzyme Added.—During these middle years, eating meals 
under tension, digestive upsets, gas discomforts, heartburn, etc., are all too 
common. * * * 50 mg. of Diastase, an invaluable aid to digestion, have been 


added. 

Par. 9. Through the use of the said advertisements and others 
similar thereto not specifically set out herein, respondents have rep- 
resented and are now representing, directly and by implication, 
that “Stress & Strain” will be of benefit in the treatment of stress 
and strain, low resistance to colds, tension, loss of morale, sensi- 
tivity. to noise, tiredness, depression, nervousness, irritability, di- 
gestive upsets, gas discomforts and “heartburn”, and that the dias- 
tase contained in the preparation is an aid to digestion. 

Par. 10. The said advertisements were and are misleading in ma- 
terial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission 
Act. In truth and in fact, (a) “Stress & Strain” will not be of 
benefit in the treatment of stress and strain, low resistance to colds, 
tension, loss of morale or sensitivity to noise, (b) “Stress & Strain” 
will not be of benefit in the treatment of tiredness, depression, ner- 
vousness, irritability digestive upsets, gas discomforts or “heart- 
burn” except in a small minority of persons whose tiredness, de- 
pression, nervousness, irritability, digestive upsets, gas discomforts 
and “heartburn” are symptoms of a deficiency of one or more of 
the nutrients provided by the preparation, and (c) the diastase con- 
tained in the preparation is not an aid to digestion. 

Furthermore, the statements and representations have the ca- 
pacity and tendency to suggest and do suggest to persons who ex- 
perience feelings of tiredness, who are nervous, irritable and de- 
pressed, and who have digestive upsets, gas discomforts and “heart- 
burn”, that there is a reasonable probability that they have symp- 
toms which will respond to treatment by the use of “Stress & 
Strain”. In the light of such statements and representations, said 
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advertisements are misleading in a material respect and therefore 
constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act, because they fail to reveal the 
material fact that in the great majority of persons experiencing 
tiredness, who are nervous, irritable and depressed, and who have 
digestive upsets, gas discomforts and “heartburn”, these symptoms 
are not caused by an established deficiency of one or more of the 
nutrients provided by “Stress & Strain”, and that in such cases the 
said preparation will be of no benefit. 

Par. 11. Among and typical of the statements and representa- 
tions contained in said advertisements disseminated as hereinabove 
set forth, with respect to respondents’ preparation designated “Re- 
vitalin”, are the following: 

For OLDER PEOPLE ... an advanced Geriatric formula * * * 

Feel Younger 

Fewer Aches 

New Vitality 

Avoid Vitamin Deficiencies—Deficiences are more common as we grow older 
due to life-time eating habits . . . digestion difficulties ... illnesses ... loss 
of appetite ... resulting in loss of vitality, irritability, digestive discomforts 
and premature aging. 

Effective Lipotropic Action—The loss of liver efficiency may lead to fatty- 
like deposits in the arteries, affecting circulation and can ultimately lead to 
hardening of the arteries. Therapeutic amounts of Choline, Inositol and 
Methionine are included for their effects on fat digestion and reduction of 
Cholesterol in vitamin deficiencies. 

Diastase * * * aids in overcoming discomfort of gas from improper digestion. 

NEW LIFE, NEW HEALTH FOR OLDER FOLKS—for Premature Aging 
that causes constant Fatigue, Restless Sleep, Digestive Disturbances. 

LOOK YOUNGER! 

NEW STRENGTH AND VITALITY! 

FEWER ACHES AND PAINS 

Par. 12. Through the use of the said advertisements and others 
similar thereto not specifically set out herein, respondents have rep- 
resented and are now representing, directly and by implication, that 
“Revitalin” will be of benefit in the reduction of cholesterol and 
prevention of hardening of the arteries, that the said preparation 
will be of benefit in the treatment of tiredness, irritability, aches, 
pains, premature aging, digestive disturbances, restless sleep and 
loss of vitality, and that the diastase contained in the preparation 
aids in overcoming discomfort of gas from improper digestion. 

Par. 18. The said advertisements were and are misleading in 
material respects and constituted, and now constitute, “false ad- 
vertisements” as that term is defined in the Federal Trade Com- 
mission Act. In truth and in fact, (a) “Revitalin” will not be of 

693-490-646 
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benefit in the reduction of cholesterol or prevention of hardening 
of the arteries, (b) “Revitalin” will not be of benefit in the treat- 
ment of tiredness, irritability, aches, pains, premature aging, di- 
gestive disturbances, restless sleep or loss of vitality except in a 
small minority of persons whose tiredness, irritability, aches, pains, 
premature aging, digestive disturbances, restless. sleep and loss of 
vitality are symptoms of a deficiency of one or more of the 
nutrients provided by the preparations, and (c) the diastase con- 
tained in the preparation is not an aid to overcoming discomfort of 
gas or any other manifestation of improper digestion. 

Furthermore, the statements and representations have the capacity 
and tendency to suggest and do suggest to persons who experience 
feelings of tiredness, who are nervous and irritable, who have aged 
prematurely and lost vitality, whose sleep is restless, and who suffer 
from aches, pains and digestive disturbances, that there is a reason- 
able probability that they have symptoms which will respond to 
treatment by the use of “Revitalin”. In the light of such statements 
and representations said advertisements are misleading in a ma- 
terial respect and therefore constitute “false advertisements” as that 
term is defined in the Federal Trade Commission Act, because they 
fail to reveal the material fact that in the great majority of per- 
sons experiencing tiredness, who are nervous and irritable, who have 
aged prematurely and lost vitality, whose sleep is restless, and who 
suffer from aches, pains and digestive disturbances, these symptoms 
are not caused by an established deficiency of one or more of the 
nutrients provided by “Revitalin”, and that in such cases the said 
preparation will be of no benefit. 

Par. 14. The dissemination by the respondents of the false ad- 
vertisements, as aforesaid, constituted, and now constitutes, unfair 
and deceptive acts and practices, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Berryman Davis, Esq., for the Commission. 
Melville Ehrlich, E'sq., of Washington, D.C., and William D. 
Rogers, Esq., of New York, N.Y., for respondents. 


Inir1au Decision py Watter K. Bennerr, Heartnc EXAMINER 


The complaint in this proceeding was issued by the Federal Trade 
Commission on October 19, 1960. It charges respondents with the 
dissemination in commerce of false advertising concerning the effi- 
cacy of certain preparations including: STAMINAR, STRESS & 
STRAIN and REVITALIN. It further charges that such adver- 
tisements constitute unfair and deceptive acts and practices in viola- 
tion of the Federal Trade Commission Act. 
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On May 11, 1961, counsel presented to the undersigned a proposed 
agreement duly executed by respondents, Approved Formulas, Inc., 
Jack Bernard, Edward Yass, Richard P. Bernard and Phil Edell, 
their counsel, William D, Rogers and Melville Ehrlich, and counsel 
supporting the complaint. Said agreement was duly approved by 
the Director and Assistant Director of the Bureau of Litigation. 

Attached to and made a part of said agreement are affidavits of 
Jack Bernard, Richard P. Bernard and Philip Edell, named in 
the complaint as Phil Edell, to the effect that their duties as officers 
of the corporation deal with matters other than matters relating 
to the advertising or advertising policy of the respondent Approved 
Formulas, Inc. The agreement recommends that the complaint be 
dismissed as to said Jack Bernard, Richard P. Bernard and Phil 
Edell in their individual capacities and the order agreed upon 
follows this recommendation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the 
Commission, that is: 

A. An admission by respondent parties of all jurisdictional facts 
alleged in the complaint. 

B. Provisions that : 

(1) The complaint may be used in construing the terms of the 
order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission ; 

(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and the 
Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following permissive pro- 
vision: A statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that they have violated the law as alleged in the complaint. 
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Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a 
part of the official record unless and until it becomes a part of the 
decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Approved Formulas, Inc., is a corporation existing 
and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 85 West 45th Street, in the City of New York, State of New 
York. 

2. Respondent Edward Yass, is an officer of the corporate respond- 
ent. He formulates, directs and controls the acts and practices of 
the corporate respondent, including the acts and practices herein- 
after set forth. Respondents Jack Bernard, Richard P. Bernard 
and Phil Edell are officers of the corporate ‘respondent. Their 
address is the same as that of the corporate respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Approved Formulas, Inc., a cor- 
poration, and its officers, and Edward Yass, individually and as an 
officer of said corporation, and Jack Bernard, Richard P. Bernard 
and Phil Edell, as officers of the corporate respondent, and respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of the preparation designated “Staminar”, 
“Stress & Strain” and “Revitalin”, or any other preparations of 
substantially similar composition or possessing substantially similar 
properties, under whatever name or names sold, do forthwith cease 
and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That “Staminar”: 

(1) Will be of benefit in the treatment of worry or susceptibility to 
colds; or 

(2) Will be of benefit in the treatment of tiredness, lack of energy, 
nervousness or irritability, unless such advertisement expressly limits 
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the effectiveness of the preparation to those persons whose symptoms 
have been caused by an existing deficiency of one or more of the 
nutrients provided by the preparation and, further, unless the adver- 
tisement clearly and conspicuously reveals the fact that in the great 
majority of persons these symptoms are caused by conditions other 
than those which may respond to treatment by the use of the prepara- 
tion, and that in such persons the preparation will not be of benefit. 
fin) “boat: 

(1) “Stress & Strain” will be of benefit in the treatment of stress, 
strain, low resistance to colds, tension, loss of morale or sensitivity to 
noise; 

(2) “Stress & Strain” will be of benefit in the treatment of tiredness, 
depression, nervousness, irritability, digestive upsets, gas discomforts 
or “heartburn”, unless such advertisement expressly limits the 
effectiveness of the preparation to those persons whose symptoms have 
been caused by an existing deficiency of one or more of the nutrients 
provided by the preparation and, further, unless the advertisement 
clearly and conspicuously reveals the fact that in the great majority 
of persons these symptoms are caused by conditions other than those 
which may respond to treatment by the use of the preparation, and 
that in such persons the preparation will not be of benefit, or; 

(8) That the diastase contained in the preparation is an aid to 
digestion. 

(c) That: 

(1) “Revitalin” will be of benefit in the reduction of cholesterol or 
prevention of hardening of the arteries; 

(2) “Revitalin” will be of benefit in the treatment of tiredness, ir- 
ritability, aches, pains, premature aging, digestive disturbances, rest- 
less sleep or loss of vitality, unless such advertisement expressly limits 
the effectiveness of the preparation to those persons whose symptoms 
have been caused by an existing deficiency of one or more of the 
nutrients provided by the preparation and, further, unless the ad- 
vertisement clearly and conspicuously reveals the fact that in the great 
majority of persons these symptoms are caused by conditions other 
than those which may respond to treatment by the use of the prepara- 
tion, and that in such persons the preparation will not be of benefit, or ; 

(3) That the diastase contained in the preparation is an aid to over- 
coming discomfort of gas or any other manifestation of improper 
digestion. 

2. Disseminating, or causing to be disseminated, for the purpose 
of inducing or which is likely to induce, directly or indirectly, the 
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purchase in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of said preparations, any advertisement 
which contains any of the representations prohibited in Paragraph 1, 
above, or which fails to comply with the affirmative requirements 
of Paragraph 1, above. 

It is further ordered, That the complaint be, and the same hereby 
is, dismissed as to respondents Jack Bernard, Richard P. Bernard 


and Phil Edell as individuals. 
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 18th day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondents Approved Formulas, Inc., a cor- 
poration, Edward Yass, Jack Bernard, Richard P. Bernard and 
Phil Edell, as officers of said corporation and Edward Yass, indi- 
vidually, shall within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist. 


In THe Martrer or 
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ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 7472. Complaint, Apr. 13, 1959—Decision, July 19, 1961 


Order requiring a New York City company, engaged in licensing bakers to 
bake and sell its “Lite Diet Bread”, to cease representing falsely in adver- 
tisements in newspapers and by means of television and radio broadcasts, 
that the bread was a low-calorie food and that consumption of it as part 
of a diet would prevent the consumer from gaining weight; facts being 
“Lite Diet Bread” had as many calories as ordinary bread but was more 
thinly sliced and as a consequence each slice contained fewer calories than 
the conventional larger slice. 


Before Mr. John B. Poindexter, hearing examiner. 

Mr. Morton Nesmith and Mr. Michael J. Vitale for the Com- 
mission. 

Mr. Gilbert H. Weil, Mr. Francis J. Cunningham, Jr., and Weis- 
man, Allan, Spett & Sheinberg, of New York City, and Mr. William 
C. Walsh, of Cumberland, Md., for respondents. 
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FINDINGS AS TO THE Facts, ConcLusiIons AND ORDER 


This matter having been heard by the Commission on cross-appeals 
from the initial decision of the hearing examiner, and the Com- 
mission having rendered its decision denying the appeal of respond- 
ents and granting the appeal of counsel supporting the complaint, 
and having determined, for the reasons stated in the accompanying 
opinion, that the initial decision should be vacated and set aside, 
now makes in lieu thereof these its findings as to the facts, conclu- 
sions and order. 

FINDINGS AS TO THE FACTS 


1. Respondent, Bakers Franchise Corporation, is a New York cor- 
poration controlled, directed and dominated by its officers, respond- 
ents Irving G. Fox and Harry C. Freedman. The address of all 
respondents is 250 Park Avenue, New York, New York. 

2. Respondents are engaged in the business of licensing bakers 
to produce and sell a bread made from respondents’ secret recipe. 
Bakers so licensed are permitted to market the bread under respond- 
ents’ trademark “Lite Diet”. As of October, 1957, respondents had 
entered licensing agreements with 110 bakers located in 42 states 
and the Dominion of Canada. Bread is a food as “food” is defined 
in the Federal Trade Commission Act. 

3. An important service rendered to its licensees by respondents 
is the supplying of advertising copy and materials. The licensees 
in turn utilize this copy and material by placing it in newspapers 
and broadcasting it over radio and television. 

4, In conducting their business respondents have disseminated and 
caused the dissemination of advertisements concerning “Lite Diet” 
bread through the United States mails and by other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing the purchase of said bread in 
commerce. 

5. Much of the advertising material disseminated by respondents 
is false in that it creates in the mind of the public the erroneous 
and false impression that “Lite Diet” bread is lower in calories 
than ordinary bread, is less fattening and is more effective in con- 
trolling body weight. In truth and in fact respondents’ bread has 
approximately the same calorie content as other white breads. 

6. Loaves of “Lite Diet” bread, as offered for sale to the public, 
are thinner sliced than some white bread. Therefore a slice of 
“Tite Diet” bread weighs 17 grams as compared to the 23 gram 
weight of the average slice of many white breads. Any difference 
in calories between a slice of “Lite Diet” bread and a slice of regular 
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white bread is solely due to the smaller size of the “Lite Diet” slice. 

7. The words light diet are interpreted by the public to mean a 
low calorie, reducing diet. Thus, the use by respondents of the 
trademark “Lite Diet” has the capacity to mislead and does in fact 
mislead the public into the belief that bread so advertised is lower 
in calories than regular white bread. 

8.. The words “Lite Diet” as a designation for fegpondesite? prod- 
uct are false and deceptive and cannot be properly qualified to ade- 
quately protect the public from the erroneous and mistaken impres- 
sion that respondents’ product is a low calorie bread; qualification 
of the trade name will not remove the deception inhering in its 
continued use. 

CONCLUSIONS 


1. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 

2. This proceeding is in the public interest. 

3. The respondents disseminated or caused the dissemination of 
false advertising in commerce. Said activity constitutes unfair and 
deceptive acts or practices in violation of the Federal Trade Com- 
mission Act. 

ORDER 


Is is ordered, 'That respondents, Bakers Franchise Corporation, a 
corporation, and its officers, and Irving G. Fox and Harry C. Freed- 
man, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of “Lite Diet” bread, or any other bread of 
substantially the same composition, whether sold under the same 
name or any other name, do forthwith cease and desist from, directly 
or indirectly: 

1, Disseminating or causing to be disseminated any advertisement, 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission <Act, 
which represents directly or by implication: 

(a) That said bread is lower in calories than other white bread; 

(b) That said bread is less fattening, or is more effective in con- 
trolling body weight. 

2. Disceruinatioe or causing to be disseminated any advertisement, 
by aeons of ite United States mails or by any means in commerce, 
as “commerce” as defined in the Federal Trade Commission Act, in 
which the words “Lite Diet” or words of similar import or meaning 
are used as the trade name or designation for respondents’ bread. 
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3. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of respond- 
ents’ product, which advertisement contains any of the representa- 
tions prohibited in Paragraph 1 hereof or the trade name or desig- 
nation prohibited in Paragraph 2 hereof. 

It is further ordered, That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 

Commissioner Kern dissenting and Commissioner Elman not par- 
ticipating. 

OPINION OF THE COMMISSION 


By Secrest, Commissioner: 


This matter is before us for consideration of cross-appeals from 
the hearing examiner’s initial decision dismissing the complaint. 
Respondents allege error only in the refusal of the hearing examiner 
to adopt one of their proposed findings. Counsel supporting the 
complaint alleges error in the conclusions of the hearing examiner 
including, of course, his holding that the evidence was insufficient 
to support the allegations of the complaint. 

Respondents are engaged in the business of licensing bakers to 
produce and sell a bread made from respondents’ secret recipe. 
The bakers in return, for a consideration, are licensed to market 
the bread under respondents’ trademark, “Lite Diet”. As of Octo- 
ber, 1957, respondents had licensing agreements with 110 bakers 
located in 42 states and Canada. 

In addition to supplying the recipe and permitting the use of 
their trademark, respondents supply their licensees with advertising 
materials and copy which the licensees place in newspapers and 
broadcast over radio and television facilities. During the period 
between October 31, 1955 and April 1, 1959 respondents have alleged 
that $2,500,000 has been expended in advertising “Lite Diet” bread. 

Typical of the statements contained in respondents’ advertising 
are the following: 

Who’d believe it could help you control your weight? So try it... Lite 
Diet .. . Lite Diet. * * * 

Here’s a bread that tastes great yet helps you control weight. It’s Lite Diet, 
Lite Diet, Lite Diet. 

* * * Will you listen to him? Says it helps you keep slim... Do try it... 
Lite Diet . . . Lite Diet. 

Who’d ever think such delicious bread could help you keep slim! 
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Fortified with B vitamins & minerals. 

No added sugar or shortening. 

Approx. 45 calories per 17 gram slice. 

Lite Diet 

WHITE SPECIAL FORMULA BREAD 

The advertisements usually depict an attractively slender young 
woman and a loaf of bread bearing the label “Lite Diet”. 

The complaint charges that respondents in making such represen- 
tations have falsely advertised a food in interstate commerce in viola- 
tion of the Federal Trade Commission Act. It is also alleged that 
the trade name, “Lite Diet”, is itself deceptive in that it implies 
that respondents’ bread is a low calorie food. 

The principal thrust of the complaint then deals with the issue 
of whether respondents are selling a low calorie bread. At two 
places in the record the hearing examiner, without protest or cor- 
rection from either party, announced that he interpreted the com- 
plaint as follows: 

Well, it seems to me, Mr. Weil, that the key to this whole case is whether 
or not your bread, [“‘Lite Diet”], is a low calory food and whether or not it 
has less calories than the average bread. 

. it seems to me that the keystone or the touchstone of this complaint 


is that light diet [“Lite Diet’] bread is not a low calory food in the sense 
that it has less calories than average bread. 


In keeping with this interpretation of the complaint the hearing 
examiner overruled respondents’ objections to the testimony of con- 
sumer witnesses which tended to compare respondents’ product with 
other bread. 

The initial decision comes to grips with this “keystone” issue and 
answers it in both the affirmative and the negative. The hearing 
examiner found, and respondents admit, that in a loaf to loaf com- 
parison or on a weight basis respondents’ bread had just as many 
calories as “regular bread”. He also found that in a slice to slice 
comparison respondents’ bread had less calories (45 as opposed to 62) 
than ordinary bread. The key to this apparent enigma lies in the 
width of the slices. The respondents’ loaves are always more thinly 
sliced and as a consequence each of these smaller slices has fewer 
calories than the conventional larger slice of bread. <A slice of the 
respondents’ bread weighs approximately 17 grams while a conven- 
tional slice of bread weighs 23 grams. 

Of course, this is much the same as saying a small pat of butter 
has less calories than a large pat or that a thin slice of pie has less 
calories than a thick one, But the hearing examiner at respondents’ 
request discerns an apparent distinction. He found: “... the aver- 
age consumer does not weigh bread to determine its calorie content. 
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He determines the calorie content of bread on a per slice basis... .” 
This finding is apparently based upon the testimony of an expert 
witness called by respondents, for testimony to this effect was not 
elicited from members of the public called as witnesses. Their testi- 
mony, for the most part, dealt with bread in general and not with 
any particular quantity or unit thereof. But the key finding of the 
hearing examiner is without question entirely based upon the testi- 
mony of the consumer witnesses. This finding reads: 

In the eyes of the average consumer who testified in this proceeding, a slice 
of “Lite Diet” bread is a “low” calorie food as compared to a slice of regular 
bread.1 

We characterize this conclusion as the hearing examiner’s “key” 
finding because upon it he bases his ultimate decision that “... re- 
spondents’ trademark ‘Lite Diet’? and advertising have not, under 
the evidence, been shown to be false and deceptive... .” 

With such great weight attached to the consumer testimony we 
are compelled to review it. <A total of ten consumer witnesses testi- 
fied and respondents stipulated that if an additional ten had been 
called their testimony would have been substantially similar. Nine 
of the witnesses were women and eight of the nine were housewives. 
The direct examination of the consumer witnesses followed a simple 
pattern. They were handed one of respondents’ advertisements and 
asked what the words “Lite Diet” as used therein meant to them, 
and in some instances, what the advertisement as a whole conveyed 
to them. 

A certain amount of license is involved whenever an attempt is 
made to summarize testimony even though the summary is sup- 
ported by quoted excerpts, but quite obviously no better course, short 
of an unwieldy copying of the entire transcript, is available. How- 
ever, here the testimony to be summarized is short, covering less 
than 100 pages, and, in our opinion, is so uniform that the license 
is minimal. With this in mind let us summarize. 

Most of the witnesses clearly testified that the advertisements 
impressed upon them the belief that “Lite Diet” was a low calorie 
food in the sense that it was lower in calories than ordinary bread. 
A fair sampling of their testimony would include the following 
statements: 

. and it was probably lower in calories than ordinary bread. 
. it would be the right bread to keep you slim if you are on a diet, since 
it says it is low in calories.... 


1 Actually the wording of this finding is not quite accurate since none of the wit- 
nesses testified to ever having seen a slice or loaf of respondents’ bread and their 
knowledge thereof was apparently limited to what they were able to learn from briefly 
examining respondents’ advertisements. Thus it should be understood that this finding 
refers to the witnesses’ interpretations of the representations made in respondents’ 


advertisements. 
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..it would be used as preferable to another bread. 

It implies to me a low calorie bread. 

.. . this implies to me that this is a low calorie bread for people who are 
trying to lose weight. 

Well, in case you are on a diet, I imagine that would be used in preference 
to other kinds of bread.... ; 

Well, it is lower [in calories] than the regular breads, the one that aren’t 
advertised as light diet.... 

As indicated the witnesses for the most part spoke of bread in 
general terms and not in terms of a particular quantity such as a 
loaf, slice or ounce. Therefore, we find no basis in this testimony 
for the hearing examiner’s findings that the average consumer that 
testified thought that respondents’ bread represented that “. .. a 
slice of ‘Lite Diet’ bread is a ‘low’ calorie food as compared to a 
slice of regular bread.” (Emphasis added) 

But even if the witnesses had testified in terms of slices we are 
not persuaded that such testimony would support the conclusion 
that the advertisements were not deceptive. The testimony of the 
consumer witnesses indicates that they were all completely misled 
by respondents’ advertisements and trade name. Morever, inde- 
pendent of the consumer testimony we find on our own authority 
that respondents advertisements are deceptive and misleading. In 
making this judgment we are aware that for the most part the ad- 
vertisements create deception by implication and innuendo rather 
than by overt falsehoods. But this is unimportant.2 The important 
consideration is that the advertisements, taken as a whole, undis- 
sected, and without the use of extrinsic, interpretative aids, create 
a false impression in the mind of the public.* 

We deem it significant, but not controlling, that the advertise- 
ments do not disclose that “Little Diet” bread is thinner sliced. In 
our view this disclosure would not materially lessen the deceptive 
nature of the advertisements and consequently would not affect their 
illegal nature.® The impression created by the use of such terms 
as “special formula”, “no added sugar or shortening” and “help. 
you keep slim” is that respondents’ product is a lower calorie reduc- 
ing food and the revelation that the loaf is also thinner sliced may 
well enhance rather than lessen the deception. 


2Zenith Radio Corp. v. Federal Trade Commission, 148 F. 2d 29, 381 (7th Cir. 1944) ; 
Oharles of the Rite Distributing Corp. v. Federal Trade Commission, 143 F. 2d 676, 
680 (2d Cir. 1944). 

3 Koch v. Federal Trade Commission, 206 F. 2d 311, 317 (6th Cir. 1953) ; Consoli- 
dated Book Publishers v. Federal Trade Commission, 58 F. 2a 942, 944 (7th Cir. 1931). 

4 Rhodes Pharmacal Oo., Inc. v, Federal Trade Commission, 208 F. 2d 882, 387 (7th 
Cir, 1953), aff'd, 348 U.S. 940 (1955); Harl Aronberg, et al. vy. Federal Trade Com- 
mission, 132 F. 2d 165, 167 (7th Cir. 1942). 

5 General Motors Corp., et al. v. Federal Trade Commission, 114 F. 2d 33, 335-36 
(2d Cir. 1940), cert. denied, 312 U.S. 682 (1941). 
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Respondents contend that their trademark, “Lite Diet”, is a valua- 
ble asset and that substantial sums have been spent in its promotion. 
It is urged that this expediture gives them a vested interest in the 
trade name vis-a-vis the public. They urge that the trademark is 
susceptible to truthful interpretation and that as a consequence we 
should not order its complete excision; in the words of their brief: 
“... where a trademark is concerned a deceptive meaning does not 
justify its excision if it also possesses a truthful meaning.” 

We, of course, adhere to the principle announced by the Supreme 
Court in Federal Trade Commission v. Royal Milling Co.® and 
quoted with approval in Jacob Siegel Co. v. Federal Trade Com- 
mission * to the effect that trademarks or trade names, as valuable 
assets, should not be excised .. . if less drastic means will accomplish 
the same result. But as we see it, it is the “result” to be obtained 
and not the partial truth or falsity of the trade name which dictates 
the remedy. And, of course, the result sought here is the complete 
eradication of deception and confusion. 

The desired result can only be obtained in this matter by complete 
excision of the trade name. The record indicates that the words, 
“Lite Diet”, create in the public mind an impression that the product 
is a lower calorie bread. This false impression can be contradicted 
by qualifying words but such contradiction would be productive of 
more rather than less confusion. There is substantial evidence that 
to the average consumer a light diet is a reducing diet, low in 
calories. Thus the representations, “Lite Diet—Not A Low Calorie 
Bread” or “Lite Diet—Not Low in Calories” contain flat contradic- 
tions of terms. Nor do we believe that a revelation that respond- 
ents’ bread is thinner sliced will cure the deception. Contradictory 
qualifying language completely at loggerheads with the words to 
be qualified compound rather than allay confusion. In this matter 
we feel that qualifying language will, at best, completely confuse 
the consumer and that the public interest requires the complete 
excision of the trade name, “Lite Diet”. An order accomplishing 
this end will issue. 

As we indicated at the outset, respondents have appealed the 
refusal of the hearing examiner to make one of the findings of fact 
which they requested. The requested finding would hold that the 
thinner slice of “Lite Diet” bread, because of additional enrichment, 
is equal in nutritional benefit to the conventional larger slice of 
bread. It is our conclusion that the evidence will not support such 
a finding. Respondents’ own expert testified : 


6 288 U.S. 212, 217 (1932). 
7327 U.S. 608, 612 (1946). 
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The point is that the smaller slice of the Lite Diet will carry with it almost 
as much as the larger slice of the standard white breads, in many of the 
ingredients. Not all of them, naturally. 

But even if the record supported respondents’ contention, we fail 
to see the necessity of a finding on this point. We are here con- 
cerned only with the calorie content of respondents’ bread and the 
misleading representations made with respect thereto. We are aware 
that there are many so-called enriched foods on the market today 
and under respondents’ theory each of these could be represented as 
a light diet or reducing food irrespective of calorie content. But as 
respondents’ brief points out, “. . . there is no necessary relationship 
between the amount of calories contained in the foods and their rich- 
ness in the protective nutritional factors.” Thus as we view it, the 
nutritional benefit derived from eating respondents’ bread is im- 
material insofar as this matter is concerned. Consumers purchasing 
respondents’ bread under the impression that it contains fewer 
calories are none the less deceived by reason of the fact that they 
may gain a nutritional bonus. “The consumer is prejudiced if upon 
giving an order for one thing, he is supplied with something else.” ® 

The hearing examiner in his Initial Decision relied, in large meas- 
ure, upon the testimony of respondents’ expert witness, an outstand- 
ing medical practitioner, specializing in nutrition. This testimony, 
however, can make only a very small contribution to the resolution 
of the principal contested issue in this proceeding. For example, 
there is no question but that a person eating a 17 gram slice of 
bread will receive less calories than one eating a 28 gram slice. Also: 
we have no quarrel with the expert’s mathematical conclusions with 
respect to weight loss resulting from lower calorie intake produced 
by the smaller slice. What we fail to see is the evidentiary effect 
of these truths upon the deception created in the public mind by the 
representation that “Lite Diet”, a “Special Formula” bread will 
“. .. help you keep slim.” In truth and in fact respondents’ bread, 
like any other bread, will help you keep slim only if you eat less. 
of it and it should be unnecessary to point out that this can be said 
of any other food. 

However, we are indebted to the expert testimony in this proceed- 
ing for making clear a point often overlooked by those who would 
be slim. One losses weight only by ingesting less calories than are 
required to maintain the body, thereby requiring the body to utilize 
its stored fat. There is no panacea or magic shrinking potion tast- 
ing like “. . . mixed flavor of cherry tart, custard, pineapple, roast. 


8 Federal Trade Commission v. Algoma Lumber Co., et al., 291 U.S. 67, 78 (1934). 
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turkey, toffy and hot buttered toast’’ such as Alice found in the 
never never land of Lewis Carroll’s imagination. To become thin 
or stay thin in this practical world, one must consume a true light 
diet. Respondents’ bread is neither more nor less suited to be an 
ingredient of a light diet than any other equally enriched bread and 
respondents’ representations to the contrary constitute “false adver- 
tising”. 

The Initial Decision of the hearing examiner is vacated and set 
aside and in lieu thereof we are issuing our own findings of fact, 
conclusions and order to cease and desist. 

Commissioner Kern dissented to the decision herein and Commis- 
sioner Elman did not participate in the decision. 


DISSENTING OPINION OF COMMISSIONER KERN 


I find myself in reluctant but complete disagreement with my col- 
leagues and, with one major exception later noted, in complete 
agreement with the hearing examiner as to the proper disposition 
of this proceeding. 

In connection with their business of licensing bakers to produce 
and sell bread made from their formula and sold under their trade- 
mark “Lite Diet” (a trade-mark on which they have expended 
$2,500,000 in advertising from October 31, 19538, to April 1, 1959, 
yet one to be excised by the order issued consistent with the majority 
opinion), respondents have made a number of advertising repre- 
sentations. Literally read, the complaint charges that respondents 
have falsely represented that “Lite Diet” bread is a low calorie food 
and that its consumption as part of a diet will prevent the consumer 
from gaining weight. During the proceeding counsel supporting the 
complaint unsuccessfully sought to amend the complaint so as to 
eliminate the “as part of a diet” qualification to the charge. Subse- 
quently, however, respondents’ counsel consented that the scope of 
the issues should not be restricted by the appearance of those words 
in the complaint. It seems to me that my colleagues have attempted 
to stretch that consent (or, rather, the hearing examiner’s inter- 
pretation of it) out of all bounds. True, the allegation of the 
complaint may now be read to charge respondents with falsely repre- 
senting that Lite Diet bread is a low calorie food and that its 
consumption [omitting “as part of a diet”] will prevent the con- 
sumer from gaining weight. But this does not alter by one iota 
our duty to view respondents’ actual representations in contest— 
that is, “in their entirety, and as they would be read by those to 
whom they appeal.” + 


1 Ford Motor Company v. Federal Trade Commission, 120 F. 2d 175, 182 (6th Cir. 
1941). 
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The record relied upon by counsel supporting the complaint to 
sustain their burden of proof consists of the testimony of ten con- 
sumer witnesses (with the stipulation that ten other available con- 
sumer witnesses would testify to the same effect) and two expert 
witnesses, together with exhibits of printed advertisements and radio 
and television scripts used by respondents. 

Coming first to the consumer testimony, I am convinced that the 
hearing examiner correctly found that it did not sustain the allega- 
tions of the complaint. Each of the ten consumer witnesses was 
asked to examine Commission Exhibits 1 and 2? and to testify what 
those advertisements meant to him. The hearing examiner pointed 
out that “Even though a preponderance of the testimony of the 
consumer witnesses was to the effect that respondents’ advertising 
conveyed the impression that ‘Lite Diet’ bread was low in calories, 
they explained that this was in the sense that ‘Lite Diet’ was suitable 
to be used in connection with a diet or weight control program. The 
great weight of their testimony was that ‘Lite Diet’ bread was ad- 
vertised to be used in connection with a diet, and not in unlimited 
amounts, irrespective of the amount of consumption of other foods.” 

It is appropriate to a consideration of probable deception on the 
part of consumers that the basic and underlying advertising be 
considered and examined. An examination of Exhibits 1 and 2 
reveals that the exact number.of calories, namely, 45 calories per 
17 gram slice was set. out in these exhibits shown to Commission 
witnesses. Therefore, it seems clear that there could be no possible 
consumer confusion as to whether a slice of this bread was either a 
low calorie or a high calorie food. There is competent evidence in 
this record to sustain the examiner’s finding that the consumer does 
not weigh bread to determine its calorie content, but determines the 
calorie content on the basis of “slice.” Surely the respondents have 
fully satisfied the requirements of proper advertising if they set out 
the exact number of calories in each slice of their bread. They not 
only did so, but indicated the exact number of grams in each slice 
of bread. Furthermore Commission Exhibit 1 has a replica of re- 
spondents’ bread indicating that it is a ready-sliced loaf, and Com- 
mission Exhibit 2 refers particularly to slices of bread not only in 
stating “approximately 45 calories per 17 gram slice” but also in 
stating “for one slice of this delicious white special formula bread 
contains only half the calories in a glass of skimmed milk.” 


2 Since my colleagues rest their decision on the advertisements taken as a whole, 
since these two advertisements were shown to each consumer witness and formed the 
basis of the consumer testimony and thus may be taken as typical, and since they are 


the basis of my later analysis, Hxhibits 1 and 2 are reproduced at the end of this 
opinion. 
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Thus, after careful study of the consumer testimony I agree with 
the hearing examiner’s finding that these witnesses’ impression of 
the advertising claims was that Lite Diet bread, “if used as part of 
a diet . . . would ‘help you keep slim’ or ‘help you control your 
weight.’” As reducing diets are shown by the record to list bread 
in slice portions and as respondents’ bread contains substantially 
fewer calories to the slice, the consumer testimony obviously does 
not support the complaint. 

Since the consumer testimony was anything but helpful to their 
position, my colleagues have been forced into the position of decid- 
ing this matter independent of such testimony * and on the basis of 
the advertising itself. This is understandable since counsel support- 
ing the complaint, in argument before the Commission, jettisoned 
the consumer testimony by thus characterizing the initial decision 
dismissing the complaint: “In other words [the hearing examiner] 
adopts the erroneous impression of consumer witnesses to establish 
the point that the use of the name ‘Lite Diet’ is not deceptive” 
(Transcript of oral argument p. 51). When one relates this state- 
ment to the fundamental proposition that the burden of proof is 
on counsel supporting the complaint to establish the deceptive quality 
of respondents’ advertising, and to the further fact that the great 
bulk of the testimony offered by counsel supporting the complaint 
was consumer testimony, it is difficult to understand how the majority 
reaches the conclusion that the burden of proof has been sustained 
by the greater weight of the evidence. Indeed the majority opinion 
admits that it was necessary to resort to finding “deception by im- 
plication and innuendo.” But here they are on no sounder ground, 
for, taken as a whole, the advertisements are clear, explicit and 
contain no representations not fully borne out by the record. 

Turning now to a consideration of the two expert witnesses sup- 
porting the allegations contained in the complaint, the key question 
put to each witness by Commission’s counsel confuses the matter 
by improper comparison: 

Q. Now, Dr. Kline, assuming that Lite Diet Bread contains approximately 
45 calories per 17 gram slice as advertised there, is it different in calorie 


eontent from the ordinary loaf of white bread? (Emphasis supplied.) 
A. No, it is not. 


3 As authority for ignoring the consumer testimony, the Commission opinion cites 
Zenith Radio Corp. v. Federal Trade Commission, 143 F. 2d 29, 31 (7th Cir. 1944), and 
Charles of the Ritz Distributing Oorp. v. Federal Trade Commission, 143 F. 2d 676, 
680 (2d Cir. 1944). In those cases the Commission did not present any public opinion 
(consumer) testimony. The courts merely held that such evidence was not essential 
to a finding of deception. Those cases do not authorize ignoring consumer testimony 
that has been received in the record. 
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Yet the record is undisputed that on a slice-for-slice basis—and 
this is what respondents’ advertising is concerned with (the record 
likewise indicates that this is what the usual reduction diet is con- 
cerned with—namely, a portion or a slice), respondents’ slice of 
bread contains 45 calories as compared with the average slice (28 
grams) of ordinary bread containing approximately 62 calories. 
Therefore, the testimony of these expert witnesses is no more helpful 
than the consumer testimony. 

My colleagues appear to adopt the view that if it can be estab- 
lished that respondents’ bread is not a “low” calorie food, then re- 
spondents’ advertising is false and misleading. They conclude that 
the hearing examiner erred in his eighth finding that the expert 
opinion did not conclusively determine whether a particular food, 
respondents’ included, is a high or low calorie food but that it is a 
relative matter and on cross examination the admission was made 
by the expert witnesses that bread is not a high calorie food. While 
I accept the hearing examiner’s evaluation of this testimony, I find 
that it is unnecessary to do so because, in my judgment, since the 
advertising clearly sets forth the exact number of calories in each 
slice of respondents’ bread as well as setting forth the number of 
grams in each slice, there could be no possibility of consumer con- 
fusion on this matter of calories. Indeed, through each cellophane 
wrapping in which respondents’ bread is wrapped, the fact that it 
is sliced is readily discernible and on each such wrapper appears 
“approx. 45 calories per 17 gm. slice” (Comm. Ex. 12). 

On this issue of whether respondents’ bread is not in reality a low 
calorie food, the opinion expressed by the United States Government 
through the Department of Agriculture is illuminating: 

Bread is not relatively high-calorie food. A slice of white bread one-half 
inch thick furnishes 63 calories; a slice of whole wheat bread, 55 calories. 


Some of the breads of high protein content which are low in fat may furnish 
as little as 46 or 48 calories (Resp. Ex. 12, p. 20). 


This gives further compelling indication that the public custom is 
to compare breads by slices. It also certainly indicates that bread is 
not a high calorie food. Moreover bread is included in many weight- 
contro] diets (Resp. Ex. 7, pp. 54-57) 4 

In addition to relying upon implication and innuendo, the majority 
opinion states that the deceptive impression of respondents’ adver- 


4Even the 800- and 1000-calorie diets, which are the lowest ones listed for Armed 
Forces hospital use, and so sparse as to be nutritionally inadequate, include the equiva- 
lent of one or two slices of bread daily (Resp. Ex. Ts 
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tising is heightened by such phrases as “special formula” and “no 
added sugar or shortening,” yet the truth of both of these phrases 
is unchallenged in the record. In fact even my colleagues refer to 
respondents’ products in their opinion as “a secret recipe ;” moreover, 
the special formula is in the record (Resp. Ex. 4), although held 
in camera by order of the hearing examiner and with the acquiescence 
of counsel supporting the complaint. Indeed, the complaint in this 
proceeding states that respondents “sell a bread designated ‘Lite 
Diet Bread’ made in accordance with respondents’ formula.” 

I agree with the consensus of consumer witnesses that a fair 
appraisal of respondents’ advertising, taken as a whole, compels 
the conclusion that the benefits claimed are only in conjunction with 
a reducing diet regime or program. The words “could help you 
keep slim” are clearly so oriented (Comm. Exs. 1, 2, 8, 10 and 11); 
also the phrase “you will wonder how it can fit into your weight 
control program” (Comm. Exs. 3, 4, 6, 7 and 9); also the phrase 
“yet help you control weight” (Comm. Exs. 5 and 14). Therefore, 
regardless of efforts to remove this issue from the case by deletion 
from the complaint the phrase “as part of a diet,” it cannot be ac- 
complished because the advertising clearly indicates that its repre- 
sentations for its products are in connection with a diet regime. 
Surely one cannot blink at the phraseology contained in the ad- 
vertisements themselves. 

Respondents attempted to introduce evidence establishing that 
the nutritional value of its 17 gram slice of bread was as high 
as the average larger slice of bread by reason of its bread being 
fortified or enriched due to its special formula. Some of this evi- 
dence was initially rejected on the theory that it was not relevant to 
the issues in this proceeding and a requested finding of respondents 
was refused on the same ground. It is in this one major respect 
that I differ from the hearing examiner. Indeed it is my belief that 
this is one of the reasons my colleagues reached the cynical con- 
clusion that all that was involved in this situation was merely the 
mechanical matter of slicing bread thinner than the customary slice. 
In my view respondents’ advertising indicating that, respondents’ 
bread is helpful in the control of weight should be considered not 
only in connection with the reduced number of calories in each 
slice, but in connection with the fact that it contains as high a 
nutritional value, or almost as high, as an ordinary slice of bread. 
This surely is relevant in considering the issue as to whether or 
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not respondents’ “Lite Diet” bread is suitable, appropriate and 
helpful for use on a low calorie diet. I would amend the hearing 
examiner’s findings to include a finding on this proposition. I 
believe that its consideration not only is important in establishing 
the lack of deception in respondents’ advertising, but likewise makes 
clearly inappropriate my colleagues’ disposition of this proceeding 
and particularly the order excising respondents’ trade-mark “Lite 
Diet.” 

To destroy respondents’ business on the basis of the unconvincing 
record before us here, I regard as wholly without justification and 
this is what the order issued this day in conformity with the opin- 
ion of the majority will accomplish. Neither this record nor previ- 
ous decisions of the Commission, nor principles of common fairness 
and equity support such action. I find myself unwilling to purchase 
regret at such a price. I dissent. 


14-C Corpus Christi Times, Thurs., March 5, 1959 
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J. A. MORGAN PRODUCE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
sec. 2(c) OF THE CLAYTON ACT 


Docket 8128. Complaint, Sept. 26, 1960—Decision, July 19, 1961 


Consent order requiring a wholesale distributor of citrus fruit and other food 
products, and a brokerage company owned and controlled by the distrib- 
utor’s president, to cease violating Sec. 2(c) of the Clayton Act by re 
ceiving and accepting from suppliers, commissions on purchases for the 
distributor’s own account made directly or through said associated broker- 
age company. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that 
the parties respondent named in the caption hereof, and herein- 
after more particularly described, have been and are now violating 
the provisions of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13), hereby issues its complaint, 
stating its charges with respect thereto as follows: 

ParacraPpH 1. Respondent J. A. Morgan Produce, Ine. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Georgia, with its office and principal place 
of business located at Georgia State Market, Forest Park, Georgia. 
Said respondent corporation was organized and incorporated on or 
about May 30, 1960, and is a successor to the business formerly 
located at the same address under the name of J. A. Morgan Pro- 
duce Company, and operated as a sole proprietorship by Julian A. 
Morgan, Sr., and the other individual respondents named herein. 

Respondent Julian A. Morgan, Sr., an individual, is president of 
respondent J. A. Morgan Produce, Inc.; respondent Julian A. Mor- 
gan, Jr., an individual, is vice-president of respondent J. A. Morgan 
Produce, Inc., and Gloria Ann Tynes, an individual, is secretary- 
treasurer of respondent J. A. Morgan Produce, Inc. The office and 
principal place of business of the individual respondents is the 
same as that of the corporate respondent. Said individual re- 
spondents own all, or substantially all, of the capital stock of said 
corporate respondent J. A. Morgan Produce, Inc., and direct and 
control the acts, practices and policies thereof, including the acts 
and practices hereinafter mentioned, and for a considerable period 
of time before said business was incorporated, the individual re- 
spondents directed and controlled the acts, practices and policies of 
its predecessors, the J. A. Morgan Produce Company. 
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Respondent J. A. Morgan Produce, Inc., is engaged in business 
primarily as a wholesale distributor, buying, selling and distribut- 
ing citrus fruit, produce and other food products, all of which are 
hereinafter sometimes referred to as food products. This respond- 
ent purchases its food products from a large number of suppliers 
located in many sections of the United States and its volume of 
business in the purchase and sale of food products is substantial. 

Par. 2. In addition to being president and substantial owner of 
the J. A. Morgan Produce, Inc., respondent Julian A. Morgan, Sr. 
is also doing business as the Morgan Brokerage Company, a sole 
proprietorship, under and by vitrue of the laws of the State of 
Georgia, with his office and principal place of business located at 
Georgia State Market, Forest Park, Georgia. This respondent is 
now, and for the past several years has been, engaged in the brok- 
erage business, through the Morgan Brokerage Company, repre- 
senting various principals located throughout the United States. 
However, a substantial part of the business done by the Morgan 
Brokerage Company is sales to the J. A. Morgan Produce, Inc., 
owned and controlled by the individual respondents as indicated 
above. In representing these principals, respondent Julian A. Mor- 
gan, Sr., or the Morgan Brokerage Company, is paid a brokerage 
fee or commission at varying rates depending on the product sold. 
In discussing the brokerage activities of this company, both the 
individual respondent Julian A. Morgan, Sr. and the Morgan 
Brokerage Company will sometimes hereinafter be referred to col- 

ctively as the Morgan Brokerage Company. 

Par. 3. In the course and conduct of their business the individual 
cespondents, acting for and through the corporate respondent, J. A. 
Morgan Produce, Inc., as well as its predecessor, the J. A. Morgan 
Produce Company, have purchased and distributed, and are now 
purchasing and distributing, food products in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, as amended, from 
suppliers or sellers located in several States of the United States 
other than the State of Georgia, in which respondents are located. 
Respondents transport or cause such food products, when pur- 
chased, to be transported from the places of business or packing 
plants of their suppliers located in various other states of the United 
States to respondents who are located in the State of Georgia, or to 
respondents’ customers located in said State, or elsewhere. Thus, 
there has been at all times mentioned herein a continuous course of 
trade in commerce in the purchase of said food products across state 
lines between respondents and their respective suppliers of such 


food products. 
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Respondent Julian A. Morgan, Sr., in the course and conduct of 
his brokerage business under the name of Morgan Brokerage Com- 
pany, has been and is now selling and distributing food products 
in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, as amended, for his principals located in the various States 
of the United States other than the State of Georgia, in which 
respondent is located. Said respondent has transported or caused 
said food products, when sold, to be transported from his principals’ 
places of business to the buyers’ places of business located in other 
states, or to their customers located therein. Thus, there has been 
at all times mentioned herein a continuous course of trade in com- 
merce in the sale of said food products across state lines between 
respondent and his principals, or customers thereof. 

Par. 4. In the course and conduct of their business for the past 
several years, but more particularly since January 1, 1959, the indi- 
vidual respondents acting for and through respondent J. A. Morgan 
Produce Company, have been and are now making substantial pur- 
chases of food products for their own account for resale from some 
of their suppliers, and on a large number of these purchases re- 
spondents have received and accepted, and are now receiving and 
accepting, from said suppliers a commission, brokerage, or other 
compensation, or an allowance or discount in lieu thereof, in con- 
nection therewith. For example, respondents make substantial pur- 
chases of citrus fruit from a number of packers or suppliers lo- 
cated in the State of Florida, and receive on said purchases, a 
brokerage or commission, or a discount in lieu thereof, usually at 
the rate of 10 cents per 13% bushel box, or equivalent. In many 
instances respondents receive a lower price from some of said sup- 
pliers which reflects said brokerage or commission. 

In addition, the individual respondents herein, acting for and 
through respondent J. A. Morgan Produce, Inc., and prior to its 
incorporation the J. A. Morgan Produce Company, in the course 
and conduct of their business for the past several years, but more 
particularly since January 1, 1959, have made numerous and sub- 
stantial purchases of food products from some of their suppliers 
through the Morgan Brokerage Company, and on a large number 
of these purchases Julian A. Morgan, Sr., through the Morgan 
Brokerage Company, has received and accepted, and is now receiv- 
ing and accepting, from said suppliers a commission, brokerage, or 
other compensation, or an allowance or discount in lieu thereof, in 
connection therewith. For example, respondent J. A. Morgan Pro- 
duce, Inc., or the J. A. Morgan Produce Company, make, or have 
made, substantial purchases of citrus fruit from a number of packers 
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or suppliers located in the State of Florida through the Morgan 
Brokerage Company, and on these purchases the Morgan Brokerage 
Company has received and accepted, and is now receiving and ac- 
cepting, from said suppliers a commission or brokerage, usually at 
the rate of 10 cents per 134 bushel box, or equivalent. In view of 
the ownership and control as described above the said Morgan 
Brokerage company on such purchases is acting for and in behalf, 
or is subject to the direct or indirect control of the J. A. Morgan 
Produce, Inc., and the individual respondent named herein, and 
prior to its incorporation, the J. A. Morgan Produce Company. 

Par. 5. The acts and practices of respondents, and each of them, 
in receiving and accepting a brokerage or commission, or an allow- 
ance or discount in lieu thereof, on their own purchases, either 
directly or through a brokerage company owned and controlled by 
Julian A. Morgan, Sr., as above alleged and described, are in viola- 
tion of subsection (c) of Section 2 of the Clayton Act, as amended 
(U.S.C. Title 15, Section 13). 


Cecil G. Miles, Esq., and Ernest G. Barnes, E-sq., supporting the 
complaint. 

Randolph Hayes, E'sq., of Lindsay, Simons and Hayes, and Guy 
Tyler, E'sq., all of Atlanta, Ga., for respondents. 


Intt1at Decision By Lzon R. Gross, Heartna ExaMINER 


On September 26, 1960, the Federal Trade Commission issued 
a complaint against the above-named respondents, in which they 
were charged with violating § 2(c) of the Clayton Act, as amended 
(U.S.C. Title 15, § 13), by, among other things, receiving and ac- 
cepting or soliciting a brokerage or commission or an allowance or 
discount in lieu thereof in connection with the sale of food products 
bought or sold by them in interstate commerce, as “commerce” is 
defined in the Federal Trade Commission and Clayton Acts. A true 
and correct copy of the complaint was served upon respondents and 
each and all of them, as required by law. Thereafter respondents 
agreed to dispose of this proceeding without a formal hearing, pur- 
suant to the terms of an agreement dated January 16, 1961, con- 
taining consent order to cease and desist. The agreement was sub- 
mitted to the undersigned hearing examiner on January 18, 1961, 
in accordance with § 3.25 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. The agreement purports to dispose of 
this proceeding as to the respondents and each and all of them and 
contains the form of a consent cease-and-desist order which the 
parties have represented is dispositive of the issues involved in this 


90 FEDERAL TRADE COMMISSION DECISIONS 


Decision 59 F.T.C. 


proceeding. The agreement has been signed by all the respondents 
and by counsel for the parties, and has been approved by the Asso- 
ciate Director and the Director of the Bureau of Litigation of the 
Federal Trade Commission. In said agreement respondents admit 
all of the jurisdictional facts alleged in the complaint and agree 
that the record may be taken as if findings of jurisdictional facts 
had been made in accordance with such allegations. In the agree- 
ment the respondents waive: (a) any further procedural steps be- 
fore the hearing examiner and the Commission; (b) the making of 
findings of fact or conclusions of law; and (c) all rights respondents 
may have to challenge or contest the validity of the order to cease 
and desist entered in accordance with the agreement. 

The parties further agree, in said agreement, that the record on 
which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; 
that the agreement shall not become a part of the official record 
unless and until it becomes a part of the decision of the Federal 
Trade Commission; that the order to cease and desist entered in 
this proceeding by the Commission may be entered without further 
notice to the respondents, and when so entered such order will have 
the same force and effect as if entered after a full hearing. Said 
order may be altered, modified or set aside in the manner provided 
for other orders, and the complaint may be used in construing the 
terms of the order. 

The parties have covenanted that the said agreement is for settle- 
ment purposes only and does not constitute an admission by the 
respondents that they have violated the law as alleged in the com- 
plaint. 

Counsel supporting the complaint has advised the undersigned 
that paragraph 9 of said agreement, which was placed there at the 
insistence of the respondents in no manner restricts or limits the 
order provided for in said agreement. Counsel supporting the com- 
plaint has advised the undersigned and the undersigned so finds 
that in the opinion of counsel supporting the complaint paragraph 9 
merely permits respondent Julian A. Morgan, Sr., to continue in 
the brokerage business, but provides nothing more than that he 
may continue the activity which has always been permissible under 
the appropriate statute. | 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order which is approved in and by said 
agreement disposes of all the issues presented by the complaint as 
to all of the parties involved, said agreement is hereby accepted 


J. A. MORGAN PRODUCE, INC., ET AL. GI 
86 Findings 


and approved as complying with §§ 3.21 and 3.25 of the Commis- 
sion’s Rules of Practice for Adjudicative Proceedings. The under- 
signed hearing examiner, having considered the agreement and 
proposed order and being of the opinion that the acceptance thereof 
will be in the public interest, makes the following findings and 
issues the following order: 

FINDINGS 


1. The Federal Trade Commission has jurisdiction over the par- 
ties and the subject matter of this proceeding; 

2. Respondent J. A. Morgan Produce, Inc., is a corporation exist- 
ing and doing business under and by virtue of the laws of the 
State of Georgia, with its office and principal place of business 
located at Georgia State Market, in the City of Forest Park, State 
of Georgia. 

3. Respondent Julian A. Morgan, Jr., and Gloria Ann Tynes are 
individuals and are officers of the said J. A. Morgan Produce, Inc., 
and Julian A. Morgan, Sr., is an individual and is an officer of the 
said J. A. Morgan Produce, Inc., and also does business as Morgan 
Brokerage Company, a sole proprietorship. All of the above-named 
individual respondents maintain their office and principal place of 
business at the same location as that shown for J. A. Morgan Pro- 
duce, Inc. 

4. Respondents are engaged in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act. 

5. The complaint filed herein states a cause of action against 
the respondents under §2(c) of the Clayton Act, as amended 
(U.S.C. Title 15, § 18), and this proceeding is in the public interest. 
Now, therefore, 

It is ordered, That respondents J. A. Morgan Produce, Inc., a 
corporation, and Julian A. Morgan, Sr., Julian A. Morgan, Jr., and 
Gloria Ann Tynes, individually and as officers of J. A. Morgan 
Produce, Inc., and respondents’ agents, representatives and em- 
ployees, directly or through any corporate, partnership, sole propri- 
etorship, or other device, in connection with the purchase of citrus 
fruit or other food products in commerce, as “commerce” is de- 
fined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

Receiving or accepting, directly or indirectly, from any seller, 
anything of value as a commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu thereof, upon or in con- 
nection with any purchase of citrus fruit or other food products 
for respondents’ own account, or on purchases made through the 
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Morgan Brokerage Company, or any other brokerage organiza- 
tion, where, and so long as, any relationship exists between the 
brokerage organization and the respondents named herein, either 
through ownership, control or management. 

It is further ordered, That respondent Julian A. Morgan, Sr:, 
individually and doing business as Morgan Brokerage Company, or 
under any other name, and his agents, representatives, and em- 
ployees, directly or through any corporate, partnership, sole pro- 
prietorship, or other device, in connection with the purchase or 
sale of citrus fruit or other food products in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, do forthwith cease 
and desist from: . 

Receiving or accepting, directly or indirectly, from any seller, 
anything of value as a commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu thereof, upon or in 
connection with any purchase of citrus fruit or other food products 
for his own account, or for the account of the Morgan Brokerage 
Company, or for the account of the J. A. Morgan Produce, Inc., so 
long as any relationship exists between the brokerage organization 
and the buyer organization, either through ownership, control or 
management, or where respondent Julian A. Morgan, Sr., or the 
Morgan Brokerage Company, is the agent, representative or other 
intermediary acting for or in behalf, or is subject to the direct 
or indirect control, of any buyer, including the J. A. Morgan Pro- 
duce, Inc. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon 
its review of the hearing examiner’s initial decision, filed May 29, 
1961, accepting an agreement containing a consent, order theretofore 
executed by the respondents and counsel in support of the complaint; 
and 

It appearing that the initial decision contains a finding which is 
not based upon the aforesaid agreement and is, to that extent, at 
variance with such agreement; and 

The Commission being of the opinion that this departure from 
the agreement of the parties should be corrected: 

It is ordered, That the initial decision be amended by striking 
the words “Federal Trade Commission Act” from finding number 4, 
on page 3 of the said initial decision, and by substituting therefor 
the words “Clayton Act, as amended.” 
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It is further ordered, That the initial decision, as so amended, 
shall, on the 19th day of July 1961, become the decision of the 
Commission. 

ft is further ordered, That the respondents shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report, in writing, setting forth in detail the manner and 
form in which they have complied with the order contained in the 
aforesaid initial decision, as amended. 


In THE MATTER OF 


ISAAC LIPSITZ TRADING AS LIPSITZ FURS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8315. Complaint, Mar. 14, 1961—Decision, July 19, 1961 


Consent order requiring a furrier in Buffalo, N.Y., to cease violating the Fur 
Products Labeling Act by failing to make the disclosure “secondhand used 
fur” where required on invoices, and failing to comply in other respects 
with invoicing and labeling requirements. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Isaac Lipsitz, an individual trading as Lipsitz 
Furs, hereinafter referred to as respondent, has violated the pro- 
visions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrapy 1. Isaac Lipsitz is an individual trading as Lipsitz 
Furs with his office and principal place of business located at 68 
Allen Street, Buffalo, New York. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the sale, 
advertising, offering for sale, transportation and distribution, in 
commerce, of fur products; and has sold, advertised, offered for 
sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and 
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received in commerce, as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and 
form prescribed by the Rules and Regulations promulgated there- 
under. 

Par. 4. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not labeled 
in accordance with the Rules and Regulations promulgated there- 
under in the following respects. 

(a) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was mingled with non-required information, in viola- 
tion of Rule 29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in handwriting on labels, in violation of Rule 
29(b) of said Rules and Regulations. 

(c) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the man- 
ner and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects: 

(a) Information required under Section 5(b)(1) of the Fur 
Products Labeling Act and the Rules and Regulations promulgated 
thereunder was set forth in abbreviated form in violation of Rule 
4 of said Rules and Regulations. 

(b) The disclosure “secondhand used fur”, where required, was 
not set forth on invoices in violation of Rules 21 and 23 of said 
Rules and Regulations. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 
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Charles W. O'Connell, E'sq., for the Commission. 
Morris Lipsitz, E'sq., of Buffalo 2, N.Y., for respondent. 


Inrriau Decision py Herman Tocker, Heartnc Examiner 


In a complaint issued March 14, 1961, the respondent, Isaac Lip- 
sitz, doing business under the firm name and style of Lipsitz Furs, 
at 68 Allen Street, Buffalo, New York, was charged with violations 
of the Fur Products Labeling Act and the rules and regulations 
promulgated thereunder, such alleged violations including both 
failure to comply with requirements for the labeling of furs and 
deceptive invoicing of furs, all introduced by him into commerce. 

After issuance of the complaint, the respondent (with the advice 
and agreement of his attorney) and counsel supporting the com- 
plaint entered into an agreement containing a consent order to cease 
and desist, thus disposing of all the issues involved in this proceed- 
ing. 

In the said agreement it was expressly provided that the signing 
thereof was for settlement purposes only and did not constitute an 
admission by the respondent that he had violated the law as in 
the complaint alleged. 

By the terms of said agreement, the respondent admitted all the 
jurisdictional facts alleged in the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with the allegations. 

By said agreement, the respondent expressly waived any further 
procedural steps before the Hearing Examiner and the Commission ; 
the making of findings of fact or conclusions of law; and all rights 
he may have to challenge or contest the validity of the order to cease 
and desist to be entered in accordance therewith. 

Respondent further agreed that the order to cease and desist, to 
be issued in accordance with said agreement, shall have the same 
force and effect as if made after a full hearing. 

It was further provided that said agreement, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order to 
be issued pursuant to said agreement; and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, 
the same is hereby accepted and shall be filed upon becoming part 
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of the Commission’s decision in accordance with Sections 3.21 and 
3.25 of the Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondent named 
herein, and that this proceeding is in the interest of the public, 
and issues the following order: 


ORDER 


It is ordered, That Isaac Lipsitz, an individual trading as Lipsitz 
Furs, or under any other trade name, and respondent’s representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction into commerce, 
or the sale, advertising, offering for sale, transportation or distri- 
bution, in commerce, of fur products, or in connection with the sale, 
advertising, offering for sale, transportation, or distribution of fur 
products which are made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act, do forth- 
with cease and desist from: 

A. Misbranding fur products by: 

1. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

2. Setting forth on labels affixed to fur products: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

3. Failing to set forth the item number or mark assigned to a 
fur product. 

B. Falsely or deceptively invoicing fur products by: 

1. Failing to furnish invoices to purchasers showing in words 
and figures plainly legible all the information required to be dis- 
closed by each of the subsections of Section 5(b)(1) of the Fur 
Products Labeling Act. 

2. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 
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3. Failing to disclose that fur products contain or are composed 
of “secondhand used fur” when such is the fact. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 19th 
day of July 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That respondent herein shall, bitin sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form 
in which he has complied with the order to cease and desist. 


In THE MaTTER oF 


JACK H. TAFF DOING BUSINESS AS 
VIBRA-KING COMPANY OF AMERICA 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8327. Complaint, Mar. 16, 1961—Decision, July 19, 1961 


Consent order requiring Los Angeles distributors of an electric hand-operated 
vibrator with four attachments, sold under the name of ‘The Vibra-King 
Actavator”’, to cease representing falsely in a booklet prepared for and 
used by its salesmen that the device was a competent means for treating 
diseases or abnormalities of various parts of the body, overcoming bald- 
ness, etc., as in the order below specified. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Jack H. 
Taff, an individual, doing business as Vibra-King Company of 
America, hereinafter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Jack H. Taff is an individual, doing 
business as Vibra-King Company of America, with his principal 
office and place of business located at 1133 South La Cienega Boule- 
vard, in the City of Los Angeles, State of California. 

693-490-648 
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Par. 2. Respondent is now, and has been for more than one year 
last past, engaged in the sale and distribution of an electric hand- 
operated vibrator with four attachments called “Body and Foot 
Massager,” “Beauty Cup,” “Scalp-O-Lator,” and “All Purpose Mas- 
sager,” which comes within the classification of “device” as that 
term is defined in the Federal Trade Commission Act. Said device 
is sold under the name of “The Vibra-King Actavator.” 

Par. 8. Respondent causes the said device, when sold, to be 
transported from his place of business in the State of California to 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
said devices, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. The volume of business in such devices has 
been and is substantial. 

Par. 4. Respondent has prepared and sells and distributes to 
distributors and salesmen a booklet entitled “Massage for Health 
& Beauty” for use by salesmen in the sale of said devices, and for 
distribution by salesmen to purchasers of said devices. Respondent 
has disseminated, and caused the dissemination of, said booklet by 
the United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. Said 
booklet is sold, distributed and disseminated in commerce as afore- 
said for the purpose of inducing, and is likely to induce, directly 
or indirectly, the purchase of said devices. Said booklet has been 
prepared, disseminated and distributed for the purpose of inducing, 
and is likely to induce, directly or indirectly, the purchase of said 
devices, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Among and typical of the statements and representations 


contained in said booklet, disseminated as hereinabove set forth, are 
the following: 


effects of massage ... on the skin .. . The reactive property of the skin is 
stimulated by massage thus giving to it greater resistance against changes in 
outside temperatures, and toning it against the invasion of bacteria. 

effects of massage . . . on muscles . . . The one unmistakable advantage of 
massage over exercise is that massage can revitalize the muscles without ex- 
hausting them. Massage may be valuable for removing the poisonous prod- 
ucts of fatigue from the muscles. e 

effects of massage ... on the vascular system... The activity ofthe cir- 
culation of the blood is greatly influenced by massage. Well regulated mas- 
sage immediately speeds up the circulation; and more rapid circulation insures 
the more rapid accomplishment of the normal bodily processes: oe 

1. Exchange of oxygen and waste products both at the cells and in the lungs; 

2. Absorption by the tissues of needed substances: is; 
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3. Elimination of waste matters of the body. 

On the bones. The skeletal system is directly influenced by massage. Any 
improvement in circulation carries with it a corresponding improvement on 
the bones. The substances needed for nutrition are brought to them more 
rapidly and the deposits of waste matters are the more quickly removed. 
Massage over the joints is therefore generally recommended in certain rheu- 
matic conditions where stiffness is due to the accumulation of bony deposits. 

Effects of massage .. . on the bodily processes. The effects of massage on 
the biological processes are: 

1. RESPIRATION is improved through the more rapid circulation of the 
blood . 

2. DIGESTION is improved through the stimulation of nerves in all the 
digestive organs... 

3. EXCRETION is definitely improved by massage... 

Care of the Hair and Scalp .. . The simplest, and most effective means of 
keeping the hair and scalp in good condition is regular and systematic mas- 
sage of the scalp. 


Oily hair . .. The only method known of combatting oiliness is through 
proper massage ... this treatment should be repeated nightly until condition 
clears. 

Dry scalp ... Only continuous massage can draw out the natural oils to 


give more permanent relief to this condition. 

Tight scalp. The failure to keep the scalp loose, allowing it to grow tight 
upon the skull is generally accompanied by much dead hair. The sooner these 
dead hairs are weeded out, the quicker new hair will come in to replace the 
old. 


Oily skin ... An ice massage daily is often recommended because. it stimu- 
lates circulation and tones the tissues. 
Dry skin .. . it must be remembered that it is the massaging that really 


does the work. The massaging induces increased circulation which brings the 
necessary oils to the skin from within... wh 

Wrinkled skin . .. Nothing can take the place of massage to stimulate 
circulation and thus help to prevent lines that ultimately become wrinkles. 

Par. 6. Through the use of the above-quoted statements, and 
others similar thereto but not specifically set out herein, contained 
in said booklet, respondent has represented and is now representing, 
directly or indirectly: 

1. That said device is a competent or reliable means for treating 
diseases or abnormalities of the bones or joints of the body. © 

2. That said device is a competent or reliable means for treating 
abnormalities or diseases of the organs or the respiratory, digestive, 
or other systems of the body. 

3. That said device is a reliable or competent means of preventing, 
overcoming or correcting dry scalp, tight scalp, oily skin, or aay or 
wrinkled skin. 

4. That said device will check thinning hair, prevent or overcome 
baldness, or prevent diseases of the hair or scalp. 
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Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted, and now constitute, “false adver- 
tisements” as that term is defined in the Federal Trade Commission 
Act. In truth and in fact: 

1. Said device is not a competent or reliable means for treating 
diseases or abnormalities of the bones or joints of the body. 

2. Said device is not a competent or reliable means for treating 
abnormalities or diseases of the organs or of the respiratory, di- 
gestive, or other systems of the body. 

3. Said device is not a reliable or competent means of preventing, 
overcoming or correcting dry scalp, tight scalp, oily skin, or dry 
or wrinkled skin. 

4. Said device will not check thinning hair, or prevent or over- 
come baldness or prevent diseases of the hair or scalp. 

Par. 8. The dissemination by the respondent of the false adver- 
tisements, as aforesaid, constituted and now constitutes, unfair 
and deceptive acts and practices, in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Mr. Terral A. Jordan for the Commission. 
Mr. Murray Jackson, of Los Angeles, Calif., for respondent. 


Inrr1a Deciston By Winrtam L. Pack, Hearing EXAMINER 


The Commission’s complaint in this matter charges the respond- 
ent with violation of the Federal Trade Commission Act through 
the making of certain representations regarding an electric vibrator 
or massaging device advertised and sold by him. An agreement 
has now been entered into by respondent and counsel supporting 
the complaint which provides, among other things, that respondent 
admits all of the jurisdictional allegations in the complaint; that 
the record on which the initial decision and the decision of the 
Commission shall be based shall consist solely of the complaint and 
agreement; that the inclusion of findings of fact and conclusions of 
law in the decision disposing of this matter is waived, together with 
any further procedural steps before the hearing examiner and the 
Commission; that the order hereinafter set forth may be entered 
in disposition of the proceeding, such order to have the same force _ 
and effect as if entered after a full hearing, respondent specifically 
waiving any and all rights to challenge or contest the validity of 
such order; that the order may be altered, modified, or set aside in 
the manner provided for other orders of the Commission; that 
the complaint may be used in construing the terms of the order; 
and that the agreement is for settlement purposes only and does not 
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constitute an admission by respondent that he has violated the law 
as alleged in the complaint. 

The hearing examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an ade- 
quate basis for appropriate disposition of the proceeding, the agree- 
ment is hereby accepted, the following jurisdictional findings made, 
and the following order issued: 

1. Respondent Jack H. Taff is an individual, doing business as 
Vibra-King Company of America with his principal place of busi- 
ness located at 1133 South La Cienega Boulevard, Los Angeles, 
California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceed- 
ing is in the public interest. 


ORDER 


It is ordered, That respondent Jack H. Taff, an individual! trading 
and doing business as Vibra-King Company of America, or under 
any other trade name, and respondent’s agents, representatives and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of an 
electric hand operated vibrator called, “The Vibra-King Actavator” 
or any other vibrating or massaging device, do forthwith cease and 
desist from directly or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce”’ 
is defined in the Federal Trade Commission Act, by any advertise- 
ment which directly or indirectly represents: 

(a) That said device is a competent or reliable means for treat- 
ing diseases or abnormalities of the bones or joints of the body; 
or that said device will provide any beneficial effect on the bones 
or joints of the body unless such is a fact. 

(b) That said device is a competent or reliable means for treat- 
ing abnormalities or diseases of the organs or of the respiratory, 
digestive or other systems of the body; or that said device will 
effect any improvement in the functioning of the organs or of the 
respiratory, digestive or other systems of the body unless such is a 
fact. 

(c) That said device is a reliable or competent means of prevent- 
ing, overcoming or correcting dry scalp, tight scalp, oily skin or 
dry or wrinkled skin; or that said device will effect any correction 
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or improvement in the condition of the skin or scalp unless such is 
the fact. 

(d) That said device will check thinning hair, prevent or over- 
come baldness or prevent diseases of the hair or scalp; or that 
said device will effect any correction or improvement of the hair 
or scalp unless such is the fact. 

2. Disseminating or causing to be disseminated any advertise- 
ment by any means, for the purpose of inducing, directly or in- 
directly, the purchase, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act of said device, which advertise- 
ments contain the representations prohibited in paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 19th day of 
July 1961, become the decision of the Commission; and, accordingly : 

It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and 
form in which he has complied with the order to cease and desist. 


In Toe Martrer or 


KRISS ELECTRONICS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8178. Complaint, Nov. 14, 1960—Decision, July 22, 1961 


Consent order requiring Newark, N.J., manufacturers of rebuilt television pic- 
ture tubes containing used parts, to cease labeling and otherwise repre- 
senting their said products falsely as “NEW Television Picture Tubes”, 


and to disclose clearly to purchasers that such tubes were rebuilt and con- 
tained used parts. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Kriss Electronics, 
Inc., a corporation, and Charles Kriss, individually and as an 
officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
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the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent Kriss Electronics, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New Jersey, with its office and principal 
place of business located at 191-195 Oraton Street, Newark, New 
Jersey. 

Respondent Charles Kriss is an individual and an officer of said 
corporation. He formulates, controls and directs the policies, acts 
and practices of the corporate respondent, including the acts and 
practices hereinafter set forth. His address is the same as that of 
the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture, offering for sale, sale and distri- 
bution of rebuilt television picture tubes containing used parts to 
distributors who sell to others for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said 
products, when sold, to be shipped from their place of business in 
the State of New Jersey to purchasers thereof located in various 
other States of the United States, and maintain, and at all times 
mentioned herein have maintained, a substantial course of trade in 
said products, in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their products, respondents made 
certain statements concerning their products on labels and by other 
media. Among and typical of such statements is the following: 


NEW Television Picture Tubes 


Par. 5. Through the use of the aforesaid statement, respondents 
represented that certain of their television picture tubes were new 
in their entirety. 

Par. 6. Said statement and representation was false, misleading 
and deceptive. In truth and in fact, the television picture tubes 
represented as being “new” are not new in their entirety. 

Par. 7. The television picture tubes sold by respondents are 
rebuilt and contain used parts. Respondents do not disclose on the 
tubes, on invoices or in an adequate manner on the cartons in which 
they are packed, or in any other manner, that said television pic- 
ture tubes are rebuilt and contain used parts. 

When television picture tubes are rebuilt containing used parts, 
in the absence of any disclosure to the contrary, or in the absence 
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of an adequate disclosure, such tubes are understood to be and are 
readily accepted by the public as new tubes. 

Par. 8. By failing to disclose the facts as set forth in Para- 
graph Seven, respondents place in the hands of uninformed or un- 
scrupulous dealers means and instrumentalities whereby they may 
mislead and deceive the public as to the nature of their said tele- 
vision picture tubes. 

Par. 9. In the conduct of their business, and at all times men- 
tioned herein, respondents have been in substantial competition, in 
commerce, with corporations, firms and individuals engaged in the 
sale of television picture tubes. 

Par. 10. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statement and representation, and the failure of 
respondents to disclose on their television picture tubes, on in- 
voices, and in an adequate manner on the cartons in which they are 
packed, or in any other manner, that the tubes are rebuilt con- 
taining used parts have had, and now have, the capacity and tend- 
ency to mislead members of the purchasing public into the erroneous 
and mistaken belief that said picture tubes are new in their entirety 
and into the purchase of substantial quantities of respondents’ tubes 
by reason of said erroneous and mistaken belief. As a consequence 
thereof, substantial trade in commerce has been, and is being, un- 
fairly diverted to respondents from their competitors and substan- 
tial injury has thereby been, and is being, done to competition in 
commerce. 

Par. 11. The aforesaid acts and practices of respondents, as 
herein alleged, were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors, and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair meth- 
ods of competition, in commerce, within the intent and meaning of 
the Federal Trade Commission Act. 


Mr. Michael J. Vitale for the Commission. 
Ravin & Ravin, by Mr. Dawid N. Ravin, of Newark, N.J., for 
respondents. 


Initrau Decision sy Watter R. Jonnson, Hearing EXAMINER 


In the complaint dated November 14, 1960, the respondents are 
charged with violating the provisions of the Federal Trade Com- 
mission Act. 

On May 25, 1961, the respondents entered into an agreement with 
counsel in support of the complaint for a consent order. 
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Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect 
as if entered after a full hearing and the document includes a 
waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only, does not 
constitute an admission by the respondents that they have violated 
the law as alleged in the complaint, and that said complaint may be 
used in construing the terms of the order. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner being of the opinion that the agreement 
and the proposed order provide an appropriate basis for disposi- 
tion of this proceeding as to all of the parties, the agreement is 
hereby accepted and it is ordered that the agreement shall not be- 
come a part of the official record of the proceeding unless and until 
it becomes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued. 

1. Respondent Kriss Electronics, Inc. is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
Jersey, with its office and principal place of business located at 
191-195 Oraton Street, in the City of Newark, State of New Jersey. 

Respondent Charles Kriss is an officer of said corporate respond- 
ent. He formulates, directs and controls the acts and practices of 
said corporate respondent. His address is the same as the corpo- 
rate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Kriss Electronics, Inc., a corpora- 
tion, and its officers, and Charles Kriss, individually and as an offi- 
cer of said corporation, and respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of rebuilt 
television picture tubes containing used parts, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, that said television 
picture tubes are new. 
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2. Failing to clearly disclose on the tubes, on the cartons in which 
they are packed, on invoices, and in advertising that said tubes are 
rebuilt and contain used parts. 

3. Placing any means or instrumentality in the hands of others 
whereby they may mislead the public as to the nature and condition 
of respondents’ television picture tubes. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MaTTER OF 
SHULTON, INC. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) OF THE 
CLAYTON ACT 


Docket 7721. Complaint, Jan. 5, 1960—Decision, July 25, 1961 


Order requiring a manufacturer of toiletry, chemical, and pharmaceutical prod- 
ucts with main office in Clifton, N.Jj.—with total sales in 1958 in excess 
of $37,000,000—to cease violating Sec. 2(d) of the Clayton Act by such 
practices as paying to J. Weingarten, Inc., of Houston, Tex., $6,000 as 
compensation for newspaper advertising of one of its deodorant products 
in connection with the chain’s anniversary sales. 


Mr. Fredric T. Suss and Mr. Timothy J. Cronin, Jr., for the 
Commission. 


Howrey, Simon, Baker & Murchison, by Mr. David C. Murchison 
and Mr. Richard L. Perry, of Washington, D.C., for respondent. 


Inir1au Decision By Wauter R. Jounson, Hearing ExaMInER 


The respondent is charged with having made discriminatory pay- 
ments to some of its customers in violation of subsection (d) of 
Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act. Subsequent to the issuance of the complaint, respondent filed 
a number of pleadings, but it will serve no purpose to make a recital 
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thereof, in that respondent, in its last answer filed pursuant to Rule 
3.7 of the Rules of the Commission, elected not to contest the allega- 
tions of fact set forth in the complaint, admitted all material alle- 
gations to be true and waived a hearing as to the facts so alleged. 
In such answer the respondent reserved the right to submit proposed 
findings of fact and conclusions of law, and such other rights as it 
may have in the premises. 

The findings of fact and conclusions of law, and other requests 
proposed by the parties, not hereinafter specifically found or con- 
cluded, are herewith rejected. The Hearing Examiner, having con- 
sidered the record herein, makes the following findings of fact and 
conclusions : 

1. Respondent, Shulton, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New Jersey, with its office and principal place of business located 
at 697 Route 46, Clifton, New Jersey. 

2. Respondent is now and has been engaged in the business of 
manufacturing, selling and distributing toiletry, chemical and phar- 
maceutical products. It sells its products to retail chain store or- 
ganizations, Independent drug and grocery stores, department stores, 
and wholesalers throughout the United States, and certain countries 
in Europe and Latin America. Respondent’s total sales are sub- 
stantial, having exceeded $37,000,000 in the year 1958. 

3. In the course and conduct of its business, respondent has en- 
gaged and is now engaging in commerce, as “commerce” is defined 
in the Clayton Act, as amended, in that respondent sells and causes 
its products to be transported from the respondent’s principal place 
of business, located in New Jersey, to customers located in other 
states of the United States, and certain countries in Europe and 
Latin America. 

4. In the course and conduct of its business in commerce, respond- 
ent paid or contracted for the payment of something of value to or 
for the benefit of some of its customers as compensation or in con- 
sideration for services or facilities furnished by or through such 
customers in connection with their offering for sale or sale of prod- 
ucts sold to them by respondent, and such payments were not made 
available on proportionally equal terms to all other customers com- 
peting in the sale and distribution of respondent’s products. 

5. An example of the kind of activities which occurred in the 
course and conduct of respondent’s business as found in paragraph 4 
above is that during the year 1958, respondent contracted to pay 
and did pay to J. Weingarten, Inc., $6,000 as compensation or as 
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an allowance for advertising or other services or facilities furnished 
by or through J. Weingarten, Inc. in connection with its offering for 
sale or sale of products sold to it by respondent. Such compensa- 
tion or allowance was not offered or otherwise made available on 
proportionally equal terms to all other customers competing with 
J. Weingarten, Inc. in the sale and distribution of products of like 
grade and quality purchased from respondent. 


CONCLUSION OF LAW 


The foregoing facts as alleged and admitted support the following 
conclusion : 

The acts and practices of respondent are in violation of subsection 
(d) of Section 2 of the Clayton Act as amended by the Robinson- 
Patman Act. 

ORDER 


It is ordered, That respondent, Shulton, Incorporated, a corpora- 
tion, its officers, employees, agents or representatives, directly or 
through any corporate or other device, in or in connection with the 
sale in commerce, as “commerce” is defined in the Clayton Act, as 
amended, of toiletry products, chemical products, pharmaceutical 
products or other merchandise, do forthwith cease and desist from: 

Making or contracting to make, to or for the benefit of J. Wein- 
garten, Inc., or any other customer, any payment of anything of 
value as compensation or in consideration for advertising or other 
services or facilities furnished by or through such customer, in con- 
nection with the handling, offering for resale, or resale of respond- 
ent’s products, unless such payment is made available on pro- 
portionally equal terms to all other customers competing in the 
distribution or resale of such products. 


OPINION OF THE COMMISSION 
By Srcrest, Commissioner : 


This matter has come on for hearing on respondent’s appeal from 
the initial decision of the hearing examiner filed January 5, 1961. 
The complaint charged respondent with violating subsection (d) of 
Section 2 of the Clayton Act, as amended. The following allega- 
tions were made therein: 


Par. 4. In the course and conduct of its business in commerce, respondent 
paid or contracted for the payment of something of value to or for the benefit 
of some of its customers as compensation or in consideration for services or 
facilities furnished by or through such customers in connection with their 
offering for sale or sale of products sold to them by respondent, and such pay- 
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ments were not made available on proportionally equal terms to all other cus- 
tomers competing in the sale and distribution of respondent’s products. 

Pag. 5. For example, during the year 1958 respondent contracted to pay 
and did pay to J. Weingarten, Inc., $6,000 as compensation or as an allowance 
for advertising or other services or facilities furnished by or through J. Wein- 
garten, Inc. in connection with its offering for sale or sale of products sold 
to it by respondent. Such compensation or allowance was not offered or 
otherwise made available on proportionally equal terms to all other customers 
competing with J. Weingarten, Inc. in the sale and distribution of products 
of like grade and quality purchased from respondent. 


The hearing examiner’s initial decision was based on the com- 
plaint and an answer filed by respondent pursuant to § 3.7(a) (2) of 
the Commission’s Rules of Practice admitting all material allega- 
tions of fact set forth in the complaint. Respondent has appealed 
from a ruling of the hearing examiner and from the order to cease 
and desist contained in the initial decision. Since two of the argu- 
ments in this appeal are based primarily on the alleged failure of 
the hearing examiner to consider the entire record in making his 
initial decision, we will summarize briefly what transpired prior to 
respondent’s filing an admission answer. 

The complaint herein was issued by the Commission on January 
5, 1960. After having been granted an extension of time within 
which to file its answer, respondent by motion filed March 23, 1960, 
requested an order directing counsel supporting the complaint to 
furnish a bill of particulars and further requested a pre-hearing 
conference on said motion. This conference was held on May 19, 
1960, but, prior to that date, respondent filed its answer admitting 
in part and denying in part the allegations of the complaint. A 
second pre-hearing conference was held on June 23, 1960, at which 
time respondent moved for leave to adduce evidence that payments 
for services and facilities to one of its customers had been made in 
good faith to meet payments and allowances granted that customer 
by a competitor. This motion was denied by order of the hearing 
examiner filed June 28, 1960. Thereafter, respondent moved for 
and was granted leave to file an answer pursuant to § 3.7(a) (2) of 
the Rules of Practice. An answer which included a motion to dis- 
miss was filed by respondent on July 11, 1960. In reply thereto, 
counsel supporting the complaint contended that respondent’s an- 
swer failed to admit all material allegations of the complaint and 
requested that hearings be scheduled for the purpose of proving 
that allegations not admitted by respondent were true and to con- 
trovert certain statements made in respondent’s answer. Respond- 
ent then moved that the proceedings be closed. The hearing exami- 
ner denied this motion by order dated September 9, 1960, and 
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scheduled an initial hearing. Respondent then filed its answer 
admitting the material allegations of the complaint. 

We will consider first respondent’s contention that the hearing 
examiner erred in failing to limit the scope of the order to the prac- 
tice disclosed by the record or to practices reasonably related thereto. 
It argues in this connection that counsel supporting the complaint 
had stated at the conference held on May 19, 1960, that the evidence 
in the case related solely to payments and allowances made by re- 
spondent to one customer, J. Weingarten, Inc. It further argues 
that as a result of this understanding, it filed an answer wherein it 
made the following admission : 

Payments made to J. Weingarten, Inc., in 1958 and 1959 in connection with 
the chain’s anniversary sales described in the Federal Trade Commission’s 
press release (January 20, 1960) accompanying the complaint herein were com- 
pensation for newspaper advertising by J. Weingarten, Inc. of one of respond- 
ent’s deodorant products, and none other. Said newspaper advertising for 1958 
is attached hereto and made a part hereof as Hxhibit 1 (answer, July 11, 1960, 
par. 5). 

Stated briefly, respondent’s version of the facts of record is that 
J. Weingarten, Inc., solicited and induced payments from respond- 
ent for newspaper advertising of one of respondent’s deodorant 
products, which payments, respondent apparently concedes, were not 
made available on proportionally equal terms to other purchasers 
of such products competing with Weingarten. Respondent contends, 
therefore, that the only practice involved in this case was partici- 
pation by respondent in a buyer sponsored promotion and that this 
participation extended only to the making of payments for news- 
paper advertising to be furnished by the customer in connection with 
the sale of only one of respondent’s products. Consequently, re- 
spondent argues, the order to cease and desist should go no further 
than to prohibit this specific practice. 

Respondent’s argument must be rejected for two reasons. First 
of all, an examination of the transcript of the pre-hearing confer- 
ence held on May 19, 1960, discloses that counsel supporting the 
complaint did not indicate to respondent that the case to be ulti- 
mately presented in support of the complaint would be restricted 
to evidence relating solely to respondent’s transactions with a single 
customer. Moreover, the record fails to show that any order of the 
hearing examiner or other document was entered on the record pur- 
suant to the requirement of § 3.10(b) of the Rules of Practice that 
the “record shall show the matters disposed of by agreement” in a 
pre-trial conference. The record does disclose, however, that. sub- 
sequent to the conference in question, counsel supporting the com- 
plaint twice requested that hearings be held for the purpose of 
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proving allegations not admitted by respondent and for the purpose 
of controverting statements made by respondent, which statements 
respondent now contends are facts of record. Hence, we find no 
substance to respondent’s argument that the record discloses any 
pertinent facts concerning the alleged unfair trade practice other 
than those set forth in the complaint and admitted in the answer 
filed by respondent pursuant to § 3.7(a) (2) of the aforementioned 
rules. 

Secondly, we would not limit the order in the manner requested 
by respondent even if the evidence of a violation related solely to 
respondent’s participation in the Weingarten promotion. The order 
proposed by respondent would prohibit it from granting discrimina- 
tory allowances only, among other things, when such allowances are 
induced by the customer and only when the service or facility fur- 
nished by the customer is newspaper advertising. Such an order 
would be virtually worthless since it would do little more than pro- 
hibit respondent from engaging in the illegal practice by the same 
means it had previously employed. Contrary to respondent’s asser- 
tion, there is no mandate, or even a suggestion, in the legislative 
history of the Clayton Act Finality Act (P.L. 86-107, 86th Cong., 
July 23, 1959) that the Commission should issue orders of such 
narrow scope. While certain members of Congress have expressed 
the need for clear, understandable orders, we find no indication in 
the Committee reports or elsewhere in the legislative history of the 
aforementioned statute that Congress intended that Clayton Act 
orders should prohibit only the specific acts engaged in by a respond- 
ent rather than the practices condemned by the statute. 

Respondent’s argument confuses the discriminatory practice al- 
leged in the complaint with the acts by which this practice may have 
been manifested. Respondent is charged in this connection with 
violating Section 2(d) of the Clayton Act. The specific practice 
declared illegal by this subsection is the making of discriminatory 
payments by a seller to a buyer for advertising or promotional serv- 
ices or facilities rendered by the latter. The record shows that 
respondent. has engaged in this practice and the order merely pro- 
hibits it from doing so again. 

In further excepting to the order, respondent has interpreted such 
order to require that if it elects to accord advertising or promotional 
allowances on any product within a product line, such as toiletries, 
such allowances must be granted on all other products within that 
line, including those which are not of like grade and quality. Sec- 
tion 2(d), of course, does not impose such a requirement, but neither, 
however, does the order to cease and desist. Although the order 
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covers all products which respondent sells, respondent will be re- 
quired thereby to extend allowances granted in connection with a 
particular product only to those customers competing in the distri- 
bution or resale of that product or products of like grade and qual- 
ity purchased from respondent. 

Respondent has also taken exception to the hearing examiner’s 
ruling denying its request for leave to adduce evidence that pay- 
ments for services and facilities to one of its customers had been 
made in good faith to meet payments and allowances granted that 
customer by a competitor. This ruling is consistent with the views 
expressed by the Commission in the matters of Henry Rosenfeld, 
Ines and Exquisite Form Brassiere, Inc.2, wherein we held that the 
meeting competition defense set forth in the Section 2(b) proviso 
is not available as a matter of law to a respondent charged with 
violating Section 2(d). The question was carefully considered in 
both cases and there is nothing in respondent’s briefs which con- 
vinces us that we should now adopt a position contrary to that which 
we have previously taken. The argument is therefore rejected. 

The appeal of respondent is denied and the initial decision is 
being adopted as the decision of the Commission. An appropriate 
order will be entered. 

Commissioner Elman dissented and Commissioner Kern dissented 
joining Commissioner Elman. 


DISSENTING OPINION OF COMMISSIONER KERN 


Heeding Cromwell’s plea: “I beseech ye think that ye may be 
mistaken”, and following the mandate of such enlightened skepti- 
cism, I have carefully reviewed my own prior views on the identical 
question raised by this proceeding —views still held by the majority. 

The problem of statutory construction before us here is a difficult 
one; to disguise the difficulties or the closeness of the question is to 
apply gloss. In such a situation it is necessary to wrestle with 
doubt—and in this case even to wrestle with my own prior views— 
and doubt can sometimes be more cruel than the worst of truths. 
The line between the words of a statute and the purpose behind it 
is a difficult one to determine. It is hard to be true to both. I have 
always been sensitive to the possible accusation of going beyond law 
interpreting and of entering the prohibited area of law making. 
Perhaps it was my reticence in this regard that brought me when 
this problem was presented earlier to the Commission to side with 

1 Henry Rosenfeld, Inc., 52 F.T.C. 1535 (1956). 


2 Hequisite Form Brassiere, Inc., Docket No. 6966 (1960). 
1 Haquisite Form Brassiere, Inc., Docket 6966, decided October 31, 1960. 
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the majority. While I still respect their views, I find persuasive 
the cogent analysis by Commissioner Elman of the legislative mate- 
rials. Without repeating it except by reference, I find in that 
analysis ample justification to depart from the strict words of the 
statute. I am fortified in that conclusion by the belief that in doing 
so it removes what otherwise would be a serious dissonance in. con- 
nection with the application of the Robinson-Patman Act, for the 
close interrelationship between Sections 2(d) and 2(e) is. beyond 
argument and consistency in:their application is clearly. desirable. 
I am also fortified by the fact that in dealing with this: difficult 
statute the courts previously have found it necessary to supply words 
which were considered to be intended? and I am further fortified 
by certain statements made-in oral argument by counsel supporting 
the complaint in this proceeding.* 

I am also influenced by the recent decision. of Delmar Construc- 
tion Co. v. Westinghouse Llectrice Corp.* This case was decided. on 
February 24, 1961 and was therefore not available to us as a prece- 
dent when the Exquisite Form Brassiere case was before us for con- 
sideration. In the Delmar case plaintiff’s complaint charged a vio- 
lation of Section 2(d) of the Robinson-Patman Act. The defense 
of 2(b) being raised by the defendant, plaintiff moved to strike such 
defense from the answer. The court in denying the motion, squarely 
held that “the ‘meeting competition’ defense of § 2(b) of the Robin- 
son-Patman Act is applicable to cases arising under §2(e) of the 
Act. and, because of the close inter-relation of § 2( d) and § 2(e), 
it is both Aogical and reasonable to likewise recognize such defense 
in cases arising under §2(d) .-. ,” [citations omitted]. It seems to 
me that this recent and sole * bbe precedent of a federal court on 
this question is entitled to more than the usual precedential ‘weight 
of such decisions. Especially is this true where it brings harmony 
to the statute and is Supported AY horebe theory of legislative in- 
terpretation. 

I realize the vice inherent in any deciding authority’ s struggling 
to bring artistic symmetry to a statute by blurring clear statutory 
language; to attempt to rebuild a statutory edifice along symmetric 
lines may have artistic but not legal justification. But this is not 
to say that one should ignore the meaning and overall objectives 


2B.g., Evizabeth Arden Sales Corp. v. Gus Blos Co., 150 F. 2d 988, 991-993 (8th 
Cir. 1945), cert denied 226 U.S. 778 (1945), in which the court did not hesitate to 
build into Section 2(e) the “commerce” prerequisite that Congress omitted, and 
Atlinta Trading Corp. v. Federal Trade Oommission, 258 FB. 2d 365, 369 (2d Cir. 
1958), in which the words ‘of like grade and quality” were judicially supplied to 
Section 2(d). 

2Tr. of oral argument, p. 37, 1. 17-25; p. 42,1. 18-20. 

4CCH Trade Reg. Rep. Par. 69,947 (S.D. Fla. 1961). 
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that those drafters of the statute, as evidenced by the progression 
of the legislation to final enactment, meant to achieve. 

To be bound by prior precedent of the Commission, which when 
uttered expressed my own views, after I have come to believe other- 
wise, would be unworthy of my statutory trust. If my present 
judgment tells me that my prior views were wrong, it seems desir- 
able to say so; for it would-seem more commendable to lay aside 
all.else and seek truth rather than try to make my prior views pre- 
vail. This is not to say that truth has now been found; it:is only 
to say that there has been a conscientious and continuing struggle 
to achieve it. The great body of our law has been built up in just 
that way. 

In conclusion, having striven with the words of the statute, with 
the legislative materials out of which the intended meaning and 
overall objectives must be distilled, and with the entire record in 
this proceeding, I have reached, obviously with considerable difficulty 
and with humility, my decision to join Commissioner Elman in 
dissent. 


Commissioner ELMAN, dissenting : 


The question of statutory construction presented by this case— 
whether a seller charged with having paid discriminatory allowances 
to some customers for advertising or other services or facilities, in 
violation of Section 2(d) of the Robinson-Patman Act, may defend 
under Section 2(b) by showing that the payments were made in 
good faith to meet competition—is an open one. Although the 
Commission has passed on it several times, most recently in Faquésite 
Form Brassiere, Inc., Docket 6966, decided October 31, 1960, the 
issue has not been considered and decided by any appellate court. 
The Haguisite Form case is now pending on review.in the Court of 
Appeals for the District of Columbia Circuit; and, with all defer- 
ence to the position there taken by the Commission, it seems to me 
that the persuasive arguments to the contrary presented in Com- 
missioner Tait’s dissenting opinion have not yet been answered. It 
would serve no useful purpose to repeat those arguments here, and 
I shall add only a few marginal comments. 

1. The Supreme Court’s holding in Standard Oil Company v. 
Federal Trade Commission, 340 U.S. 231, that Section 2(b) provides 
an absolute defense, and does not merely shift the burden of going 
forward with evidence, would seem irrelevant to the instant prob- 
lem. Nevertheless, the defeat suffered by the Commission in that 
case seems to have left its mark here. There the Commission had 
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relied heavily on the legislative history to support its view. The 
majority of the Supreme Court, however, found the language of the 
section to be controlling and rejected the arguments drawn from 
the legislative history. It does not follow, however, that the Stand- 
ard Oil decision has established a different or special rule of statu- 
tory construction for Section 2(b), under which legislative history 
is to be downgraded or given less weight than in the case of other 
enactments. 

I am sure the Commission would reject such a reading of the 
majority opinion in the Hwguisite Form case, but it almost seems 
to say: “If the Supreme Court wishes to ignore the legislative his- 
tory of Section 2(b), as it did in the Standard. Oil case, and to base 
construction solely on a ‘literal interpretation of the language of the 
statute’, well so be it and we shall do the same in dealing with every 
other problem arising under that section.” It is one thing not to 
read into a law that which has been deliberately omitted by the 
Congress; it is something else again to stick in the bark of words 
and ‘to’ rejéct all’ aids to construction beyond the language itself. 
In construing a statute, one always begins:with its words. But it is 
not very often that a court or agency can safely stop there. John 
Marshall was not announcing a novel principle in United States v. 
Fisher, 2 Cranch 358, 386 (1804), when he wrote: “Where the mind 
labors to discover the design of the legislature, it seizes everything 
from which aid can be derived * * *.” 

Confining-inquiry to the:“literal” or:“‘precise” terms of a statute’ 
is more treacherous than it would seem to a layman; for, as Judge 
Learned Hand has observed, there “is no surer way to misread any 
document than to read it literally.’1 One may, and frequently 
must, look to the legislative history “to see whether that raises such 
doubts that the search for meaning shall not be limited to the statute 
itself” 2 This would’ ééém paiticularly appropriate in dealing with 
a statute like the Robinson-Patman Act as to which, the Supreme 
Court has noted, “precision of expression is not an outstanding char- 
acteristic.” * The Court may have erred, as some believe, in the 
Pe ee Walling, 144 F. 2d 608, 624 (C.A. 2) (concurring opinion). 

2 Employees v. Westinghouse Corp., 348 U.S. 437, 444 (opinion of Frankfurter, J.). 

3 Automatic Canteen Co. v. Federal Trade Commission, 346 U.S. 61, 65. It has be- 
come almost conventional, when lawyers gather to discuss the Robinson-Patman ; Act, 
to. deplore its verbal infelicities. E.g., Frederick M. Rowe, in 17 A.B.A. (August 1960) 
Antitrust Section Proceedings, p. 310: “a cryptic and sloppy statutory text, which 
literally invited extreme and controversia} interpretation.” The Commission has’ also 
been frequently reminded of its responsibility, as the agency charged with enforcement 
of the law, for achieving coherent interpretation and administration, within the per- 


missible limits of its function. E.g., Mr. Justice Jackson in Federal Trade Commission 
v. Ruberoid Co., 343 U.S. 470, 480 et seg. (dissent). 
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construction which it gave to Section 2(b) in the Standard Ow case; 
but surely it did not hold or even suggest that legislative history, 
as a relevant aid to construction, is to be given less significance in 
construing Section 2(b) than in the case of other statutes. 

2. Turning to the “precise language” of Section 2(b), I find it 
to be by no means as “specific” as my colleagues apparently do. 
So far as pertinent here, it provides: 

Upon proof being made * * * that there has been discrimination in ewe 
services or facilities furnished, the burden of rebutting the prima facie case 
thus made by showing justification shall be upon the person charged with a 
violation of this section * * *:; Provided, however, That nothing herein con- 
tained shall prevent a seller rebutting the prima facie case thus made_ by 
showing that * * * the furnishing of services or facilities to any purchaser 
or purchasers was made in good faith to meet * * * the services or facilities 
furnished by a competitor. 

Broadly speaking, the type of unfair trade practice which Con- 
gress outlawed in Section 2 of the Robinson-Patman Act consists 
of a seller’s discriminating in favor of one or some of his cus- 
tomers at the expense of others, thereby putting the latter at a 
substantial competitive disadvantage. Viewed in the light of this 
manifest statutory design, it does not stretch the language of Sec- 
tion 2(b), “the furnishing of services or facilities,” to read it as 
including both direct and indzrect furnishing of services or facili- 
ties, through payment of allowances, reimbursements, or the like. 
Certainly, so far as the realities of the market are concerned, an 
unfavored purchaser is no less disadvantaged by the indirect furn- 
ishing of services or facilities to his competitors through such pay- 
ments, It is only when Section 2(b) is read in conjunction with 
Sections 2 (d) and (e) that one is given pause in reaching this 
conclusion. . For Congress has dealt specifically and separately 
with indirect and direct furnishing of services or facilities, ex- 
plicitly proscribing the former in subsection (d) and the latter in 
subsection (e). Since subsection (e) relates expressly to the “furn- 
ishing” of services or facilities, and subsection (d) to the “payment 
of anything of value * * * for any services or facilities furnished,” 
the Commission apparently feels constrained by this differentiation 
in the terms and structure of the Act to conclude that Section 
2(b), in its reference to “the furnishing of services or facilities,” 
must be construed to apply only to subsection (e) and not to sub- 
section (d). 

While the Commission’s construction of the statute may produce 
a strange result from the standpoint of economic realities, that is, 
of course, no reason for rejecting it. We must take the statute as 
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we find it; and if the statute contains inconsistencies or incongrui- 
ties, the remedy is for Congress, not the agency created by it to 
enforce the law. But we must also be mindful, in approaching 
the Robinson-Patman Act no less than other enactments, of the 
Supreme Court’s admonition that “All statutes must be construed 
in the light of their purpose. A literal reading, of them which 
would lead to absurd results is to be avoided when they can be 
given a reasonable application consistent with their words and 
with the legislative purpose.”* And here, as Commissioner. Tait 
pointed out in his dissenting opinion in the Exquisite Form case, 
the legislative history of the Robinson-Patman Act, unilluminating 
and obscure though it may be in other respects, supports “a reason- 
able application” of Section 2(b) “consistent with [its]. words and 
with the legislative purpose.” 

3. Senator Robinson’s bill, S. 3154, and Representative Patman’s 
bill, H.R. 8442, as originally introduced in June: 1935 at the 74th 
Congress, 1st. Session, were identical. Neither bill contained two 
provisions which ultimately emerged in the final legislation: the 
2(b) defense of meeting competition in good faith; and the ex- 
press 2(e) prohibition against discriminatory furnishing of services 
or facilities. However, both bills contained a provision—numbered 
Section 2(c)(1)—prohibiting the payment of “anything of value 
* * * for any services or facilities furnished * * *.” This prohibi- 
tion was essentially similar to what is now Section 2(d). 

Section 2(b) first came into the legislation by an amendment made 
on the floor of the Senate. “As reported out of Committee,” the 
Supreme Court noted in Federal Trade Commission v.. Simplicity 
Pattern Company, 360 U.S. 55, 70, note 17, the Senate bill ‘“con- 
tained neither a provision comparable to § 2(b) nor one comparable 
to §2(e). S. Rep. No. 1502, 74th Cong., 2d Sess. A provision 
identical to §2(b) was adopted as a floor amendment at a time 
when the bill did not in terms even cover the furnishing of services 
and facilities. 80 Cong. Rec. 6435-6436. The short debate on the 
amendment is not enlightening.” Accordingly, when the Senate 
added Section 2(b), with its reference to “furnishing of services or 
facilities,” those words, unless absolutely devoid of any meaning or 
significance, had to mean “furnishing of services or facilities” of 
the indirect kind proscribed in Section 2(c) (1) of the original bill 
(renumbered 2(d) (1) in the bill as passed by the Senate), which 
was the only kind of “furnishing of services or facilities” expressly 
prohibited by the bill at that time. It would seem too clear for 
argument, therefore, that as passed by the Senate, Section 2(b) 


4 Haggar Co. v. Helvering, 308 U.S. 389, 394. 
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was unquestionably available as a defense to what is now known 
as a Section 2(d) violation. 

ELR. 8442 was later amended in the House to add Section 2(e) 
as well as 2(b). But there is nothing in the legislative materials 
to suggest that the House, by adding subsection (e), thereby al- 
tered or reduced the scope of Section 2(b), which remained in 
the form adopted by the Senate, so as to knock out its application 
to Section 2(d)—which was in the Senate bill. Surely, if the 
House—or any member responsible for the handling of the legisla- 
tion had any design to bring about such an inexplicable result, 
there would be some indication to that effect in the legislative his- 
tory. There is none. 

The evolution of the Robinson-Patman Act through the legisla- 
tive process, with all the various adding and subtracting amend- 
ments, is enveloped in clouds, and one must be wary not to distill 
too much from the legislative materials. But this much, at least, 
seems clear: no distinction appears to have been drawn in the de- 
bates, so far as their economic nature or effect was concerned, be- 
tween the furnishing of services or facilities directly (subsection 
(e)) and indirectly through compensating allowances and pay- 
ments for such services and facilities (subsection (d)). It is con- 
ceivable that Congress may have intended that the “good-faith 
meeting of competition” defense provided by Section 2 (b) should 
be available in the one instance, but not the other, despite their 
essential similarity. If the language compelled such a curious re- 
sult, we would of course be bound by it. But, viewing the statute 
as part of a legislative process having a history and a purpose from 
which its words cannot be severed without being mutilated, and 
bearing in mind that the Robinson-Patman Act is directed to eco- 
nomic realities and not abstract or theoretical relationships, I must 
respectfully dissent. 

FINAL ORDER 


This matter having been heard by the Commission upon respond- 
ent’s appeal from the hearing examiner’s initial decision, and upon 
briefs and oral argument in support thereof and in opposition 
thereto; and the Commission having rendered its decision denying 
the appeal and adopting the initial decision: 

It is ordered, That respondent, Shulton, Inc., shall, within sixty 
(60) days after service upon it of this order, file with the Commis- 
sion a report, in writing, setting forth in detail the manner and 
form in which it has complied with the order to cease and desist: 

Commissioner Kern dissenting and Commissioner Elman dissent- 
ing. ae 
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BENNER TEA COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 7866. Complaint, Apr. 19, 1960—Decision, July 25, 1961 


Order dismissing complaint charging with knowing inducement of discrimina- 
tory payments from suppliers, a corporate operator of a chain of retail 
grocery stores which was sold more than a month prior to issuance of the 
complaint, resulting in complete change of ownership. 


Mr. John Perry for the Commission. 
McDermott, Will & Emery, by Mr. James O. Smith, of Chicago, 
Ill., for respondent. 


Inrriau Decision By Loren H. Laueuurn, Heartnc Examiner 


The Federal Trade Commission (sometimes also hereinafter re- 
ferred to as the Commission) on April 19, 1960, issued its complaint 
herein, charging the above-named respondent with having violated 
the provisions of § 5 of the Federal Trade Commission Act (U.S.C. 
Title 15, §45) in certain particulars, and respondent was duly 
served with process. 

On May 8, 1961, there was submitted to the undersigned hearing 
examiner, by counsel supporting the complaint, a Motion to Dis- 
miss, setting forth the following facts and circumstances: 

The above-mentioned complaint was issued against Benner Tea 
Company, an Iowa corporation, with its office and principal place 
of business located at 3400 Mt. Pleasant Street, Burlington, Iowa. 
More particularly, Paragraph Five of the complaint states as 


follows: 

Par. 5. In the course and conduct of its business in commerce, and par- 
ticularly since 1957, respondent has knowingly induced or received from some 
of its suppliers the payment, or contracts for the payment, to it or for its 
benefit, of money or other things of value as compensation or in consideratiion 
for services or facilities furnished by or through respondent in connection 
with the sale or offering for sale of products sold to it by said suppliers. But 
such payments were not made available by such suppliers on proportionally 
equal terms to all their other customers competing with respondent in the 
sale and distribution of such suppliers’ products. 


An answer was duly filed to the complaint herein; but it was 
filed by Benner Tea Company, a Delaware corporation, and not by 
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Benner Tea Company, an’ Iowa corporation, respondent berein. 
Among other things, said answer states as follows: 

Effective March 16, 1960 BTC, Inc., a Delaware corporation, purchased 100% 
of the stock of Benner Tea Company, an Iowa corporation, named as Respond- 
ent in the complaint herein. On March 81, 1960 Benner Tea Company, an 
Iowa corporation, ceased to exist by virtue of being merged into BTC, Inc, 
a Delaware corporation, which subsequently changed its name to Benner Tea 
Company, a Delaware corporation, which presently maintains its office and 
principal place of business at 3400 Mt. Pleasant St., Burlington, Iowa. 

From the facts stated in the answer, it is evident that the com- 
pany against which the complaint was issued, namely, Benner Tea 
Company, an Iowa corporation, was not even in existence on the 
date of issuance of the complaint. 

Because of these facts, counsel supporting the complaint, on 
November 23, 1960, filed a “Motion to Hearing Hxaminer to Cer- 
tify Proposed Amended Complaint to Commission”, transmitting 
therewith an amended complaint which would, in effect, substitute 
Benner Tea Company, ‘a Delaware corporation, as respondent. Para- 
graph Four of the amended complaint: stated: 

Par. 4. Respondent Benner Tea Company, a Delaware corporation (herein- 
after referred to as Benner (Delaware) ), as legal successor to Benner Tea 
Company, an Iowa corporation (hereinafter referred. to as Benner (lIowa)), 


is legally responsible for all the unlawful acts and practices of Benner Tea 
Company, an Iowa corporation, hereinafter alleged. 


On December 7, 1960, the hearing examiner tastiniedl the seme 
amended complaint to. the Commission, and on December 30, 1960, 
the Commission denied the motion for amended complaint, stating 
in part as follows: 


It further appearing that neither the motion nor the proposed amended 
complaint attached thereto sets forth a sufficient basis for the alleged respon- 
sibility of Benner Tea Company, a Delaware corporation, for the alleged un- 
lawful acts and practices of Benner Tea Company, an Iowa corporation, 
occurring prior to the purchase by the former of the stock of the latter, or 
sufficient reason for the Commission to believe that a proceeding against 
Benner Tea Company, a Delaware corporation, would be in the public interest ; 
and 

The Commission having determined that in these circumstances the motion 
for issuance of the amended complaint cannot be granted: 

It is ordered, That said motion be, and it hereby is, denied * * *, 


Thereafter, counsel supporting the complaint inquired into the 
ownership and the managerial setup of Benner Tea Company. as 
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an Iowa corporation and as a Delaware corporation, and found 
that the ownership has completely changed hands; the officers and 
directors who controlled and managed the business affairs of Benner 
Tea Company, an Iowa corporation, in no way control the business 
affairs of Benner Tea Company, a Delaware corporation. The 
officers and directors of the new Delaware corporation are not the 
same as those of the old Iowa corporation; nor does counsel sup- 
porting the complaint have any evidence that Benner Tea Company, 
a Delaware corporation, did or will continue the acts and practices 
of Benner Tea Company, an Iowa corporation, upon which the 
complaint herein was based. 

The complaint herein, therefore, is now outstanding against a 
non-existing corporation, namely, Benner Tea Company, an Iowa 
corporation, and counsel supporting the complaint cannot, at this 
time, show sufficient basis for the alleged responsibility of Benner 
Tea Company, a Delaware corporation, for the alleged unlawful 
acts and practices of Benner Tea Company, an Iowa corporation, 
or sufficient public interest in a proceeding against Benner Tea 
Company, a Delaware corporation, to justify the issuance by the 
Commission of an amended complaint herein. Counsel supporting 
the complaint is therefore of the opinion that dismissal of the com- 
plaint herein is justified and in the public interest, and respect- 
fully requests that the hearing examiner dismiss the complaint 
against Benner Tea Company, an Iowa corporation. 

Upon consideration of the record herein, the hearing examiner 
concurs in the opinion of counsel supporting the complaint, that 
said complaint should be dismissed. Accordingly, the hearing ex- 
aminer hereby grants the Motion To Dismiss submitted by counsel 
supporting the complaint, and issues his order to that effect as 
follows: 

[t is ordered, That the complaint herein, heretofore issued against 
Benner Tea Company, an Iowa corporation, be, and the same hereby 
is, dismissed. 


DECISION OF THE COMMISSION 
Pursuant to Section 3.21 of the Commission’s Rules of Practice, 


the initial decision of the hearing examiner shall, on the 25th day 
of July 1961, become the decision of the Commission. 


122 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 F.T.C. 
In THE MatTrer OF 


SMITH-FISHER CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8169. Complaint, Nov. 8, 1960—Decision, July 25, 1961 


Consent order requiring an individual in Owosso, Mich., to cease misrepresent- 
ing, in advertisements in trade journals, newspapers, circulars, etc., the 
effectiveness, comparative qualities, guarantee, and other relevant facts 
concerning their “Super Atom” electrical fence charger used to prevent 
cattle from straying. 

On Mar. 30, 1961 (518 F.T.C. 517), the same order was consented to by the 
corporate manufacturer and one officer. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe the Smith- 
Fisher Corporation, a corporation, and Jack D. Smith and Frank 
Fisher, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect’ as follows: 

ParaGraPyH 1. Respondent Smith-Fisher Corporation is a cor- 
poration organized, existing and doing business under and by vir- 
tue of the laws of the State of Michigan. Its office and principal 
place of business is located at 1426 North Michigan, Route 47, 
Owosso, Michigan. 

Individual respondents Jack D. Smith and Frank Fisher are 
officers of said corporation. They formulate, direct and control 
the policies and practices of the corporate respondent. The indi- 
vidual respondents’ address is the same as that of the corporate 
respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacturing, offering for sale and selling 
fence chargers known as “Super Atom Charger”. 

In the regular and usual course and conduct of their business, 
respondents cause, and have caused, said fence charger, when sold, 
to be transported from their place of business in the State of Michi- 
gan to purchasers thereof located in various other States of the 
United States. 
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Respondents maintain, and at all times mentioned herein, have 
maintained, a course of trade in said product in commerce, as 
“commerce” is defined in the Federal. Trade Commission Act. 

Par. 3. In the course and conduct of their business, and for the pur- 
pose of inducing the sale of their said product, respondents have made 
certain statements concerning said product in advertisements inserted 
in trade journals and newspapers and by means of circulars and 
other advertising material circulated among prospective customers 
in various states. Among and typical, but not all inclusive, of said 
statements are the following: 


NEW SUPER-ATOM FENCE CHARGER 

Staple fence wire to wood posts—No insulators. 

Brush, Weeds, Crops, Rain, Icee—Won’t short it. 

Works just as good—Bone Dry or Soaking Wet. 

Neon Fence Tester—Free. 

Operates on 10¢ Per Month. 

20 day Trial Period. 

2 year Parts Warranty. 

ALL THIS AND SAFER TOO. 

SUPER-ATOM, the new scientifically designed fence charger offers these 
outstanding features: Charges felt strongly by animal stock without fear of 
injury to humans. 

20 times more short resistant than other leading fence charges. 

Will not be shorted by green grass or brush ;-rain or ice. 

Wire can be nailed to wood posts without insulators. 

Charges 50 miles of fence. 

Automatically adjusts to both wet and dry weather. 


Par. 4. Through the use of the statements hereinabove set forth, 
and others of similar import not specifically set out herein, respond- 
ents have represented, directly or by implication, that: 

1. Respondents’ said product is effective in confining farm animals 
in an enclosure under all fencing and climatic conditions without 
the use of insulators. 

2. Respondents’ product is twenty times more short resistant than 
all other fence chargers. 

3. Green grass, brush, rain or ice will not cause a short. 

_4, Respondents’ fence charger will effectively and safely charge 
fifty miles of fence without insulators. 

5. Respondents’ fence charger has a mechanism that automatically 
adjusts it to the various climatic conditions under which it will be 
operated. 

6. Said product is guaranteed for two years as to parts. 
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Par. 5. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

1. Respondents’ fence charger is not effective as an enclosure for 
farm livestock under many fencing and climatic conditions when 
insulators are not used. 

2. Said product is not more short resistant than many other fence 
chargers. 

3. Green grass, brush, rain or ice that contacts the fence may 
cause a short. 

4. Respondents’ product will not effectively and safely charge 
fifty miles of fence under normal climatic conditions in many sec- 
tions of the country, with or without the use of insulators. Using 
insulators, said product could not be expected to be effective and 
safe for more than ten miles. Without the use of insulators, be- 
cause of current leakage caused by various factors such as green, 
wet and rotted posts, it is not possible to accurately state the length 
of fence that will be safely and effectively charged by said product. 

5. There is no mechanism in respondents’ fence charger that 
automatically adjusts it to the various climatic conditions under 
which fence chargers are operated. 

6. The manner in which respondents will perform under their 
guarantee is not set out. 

Par. 6. In the conduct of their business respondents are in sub- 
stantial competition, in commerce, with corporations, firms and indi- 
viduals in the sale of fence chargers. 

Par. 7. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive members of 
the public into the erroneous and mistaken belief that said state- 
ments and representations were, and are, true and to induce a sub- 
stantial number thereof to purchase respondents’ said fence chargers 
as a result of such erroneous and mistaken belief. As a consequence 
thereof, substantial trade in commerce has been unfairly diverted to 
respondents from their competitors and injury has thereby been 
done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 
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Mr. William A. Somers supporting the complaint. 
Mr. Kenneth B. Kelly of Owosso, Mich., for respondent. 


Initia, Decision as To Responpent FranK Fisuer, [NpivivvaLiy 
BY Water K. Bennerr, Hearing ExaMINER 


The Federal Trade Commission issued its complaint against 
Frank Fisher (hereinafter referred to as respondent) and against 
Smith-Fisher Corporation and Jack D. Smith on November 8, 
1960. ‘The complaint charged respondent with making false rep- 
resentations concerning the guarantee of, and the effectiveness of, 
a device for charging wire fences electrically to prevent cattle from 
straying. Said representations were charged to be unfair and de- 
ceptive acts and practices and unfair methods of competition within 
the intent and meaning, and in violation, of the Federal Trade 
Commission Act. 

On March 30, 1961, the Commission approved an Initial Decision 
by the undersigned based on an agreement by Smith-Fisher Cor- 
poration and Jack D. Smith dated January 10, 1961. 

Thereafter and on May 18, 1961, counsel supporting the complaint 
presented to the undersigned an agreement dated April 26, 1961, 
executed by the respondent, his counsel, and counsel supporting the 
complaint, providing for the entry without further notice of a 
cease and desist order. The agreement was duly approved by the 
Director and the Assistant Director of the Bureau of Litigation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the Com- 
mission, that is: 

A. An admission by respondent of all jurisdictional facts al- 
leged in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission; 

(4) The entire record on which any cease and desist order may 
be based shall consist solely of the complaint and the agreement ; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 
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tags and labels, price lists, and other media, that all parts in their tubes 
were “brand new”, and that they had given “Hight years of dependable 
service” and were the “World’s largest independent picture tube distrib- 
utor”’; and to cease failing to disclose clearly when tubes were rebuilt 
containing a used part. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Parlia- 
ment T.V. Tube Sales, Inc., a corporation, and David Becker, Mort 
Posen, and Jack N. Friedman, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

Paracrary 1. Respondent Parliament T.V. Tube Sales, Inc. is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its principal office 
and place of business located at 111 N. Kedzie Avenue, Chicago, 
Illinois. Said corporate respondent operates a division under the 
name Distributors T.V. Picture Tube Co., whose principal place of 
business is located at 3125 West Maypole Avenue, Chicago, Illinois. 

The individual respondents David Becker, Mort Posen, and Jack 
N. Friedman are officers of said corporation. They formulate, direct 
and control the acts and practices of corporate respondent, including 
the acts and practices hereinafter set forth. Their address is the 
same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in offering for sale, sale and distribution of rebuilt 
television picture tubes containing a used part. Parliament T.V. 
Tube Sales, Inc. sells to television repairmen who service T.V. sets 
for individual owners, and sell at retail, and through its division, 
Distributors T.V. Picture Tube Co., respondents sell their rebuilt 
television picture tubes to wholesalers, who in turn sell to retailers 
and television repairmen for resale to the public. 

Par. 3. In the course and conduct of their business respondents 
now cause, and for some time last past have caused, their said 
products when sold to be shipped from their place of business in 
the State of Illinois to purchasers thereof located in various other 
States of the United States and maintain, and at all time mentioned 
herein have maintained, a course of trade in said products in com- 
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Par. 4. In the course and conduct of their business and for the 
purpose of inducing the sale of their products respondents made 
certain statements concerning their products on tags, labels, price 
lists, and by other media. Among and typical of such statements 
are the following: 

All parts in this picture tube are brand new. 

Hight years of dependable service. 

World’s largest independent picture tube distributor. 

Par. 5. Through the use of the aforesaid statements respond- 
ents represented: 

1. That their television picture tubes were new in their entirety. 

2. That the respondents have been in business for eight years or 
more. 

3. That the respondents were the world’s largest. independent pic- 
ture tube distributors, thereby selling and distributing more pic- 
ture tubes than any other company in the world. 

Par. 6. Said statements and representations were false, mis- 
leading and deceptive. In truth and in fact: 

1. The television picture tubes represented as being new are not 
new in their entirety. 

2. The respondent corporation was incorporated on December 8, 
1958, and went into business in that same year. 

3. The respondent corporation is not the world’s largest T.V. 
tube distributor. There are several T.V. tube distributors in the 
United States which sell and distribute a larger volume of T.V. 
tubes than the respondents. 

Par. 7. The television picture tubes sold by respondents are re- 
built and contain a used part. Respondents do not disclose on the 
tubes, on invoices, or in any other manner that said television pic- 
ture tubes are rebuilt and contain a used part. 

When television picture tubes are rebuilt containing a used part in 
the absence of a disclosure to the contrary, such picture tubes are 
understood to be and are readily accepted by the public as new 
tubes. 

Par. 8. By failing to disclose the facts as set forth in Para- 
graphs 6 and 7, respondents place in the hands of uninformed or 
unscrupulous dealers means and instrumentalities whereby they 
may mislead and deceive the public as to the nature of their said tele 
vision picture tubes. 

Par. 9. In the conduct of their business and at all times men. 
tioned herein respondents have been in substantial competition in 
commerce with corporations, firms and individuals engaged in the 
sale of television picture tubes. 

6934906410 
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Par. 10. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations and the failure of 
respondents to disclose on their television picture tubes, on invoices 
or in any other manner that they are rebuilt, containing a use part, 
has had, and now has, the capacity and tendency to mislead mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that said statements and representations were and are true and 
into the purchase of substantial quantities of respondents’ said tubes 
by reason of said erroneous and mistaken beliefs and as a conse- 
quence thereof substantial trade in commerce has been and is being 
unfairly directed to respondents from their competitors and substan- 
tial injury has thereby been, and is being, done to competition in 
commerce. 

Par. 11. The aforesaid acts and practices of respondents as 
herein alleged were and are all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. Harry EF’. Middleton, Jr., for the Commission. 
Ashman & Jaffee, by Mr. Martin C. Ashman, of Chicago, II1., 
for respondents. 


Inrt1au Dectston py Epnear A. Burrir, Hrartnc EXAMINER 


On November 23, 1960, the Federal Trade Commission issued its 
complaint against the above-named respondents charging them with 
violating the provisions of the Federal Trade Commission Act in 
connection with the offering for sale, sale and distribution of re- 
built television picture tubes containing a used part. On May 1, 
1961 the respondents and counsel supporting the complaint entered 
into an agreement containing a consent order to cease and desist in 
accordance with Section 3.25(a) of the Rules of Practice and Pro- 
cedure of the Commission. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint and agree among other 
things, that the cease and desist order there set forth may be 
entered without further notice and shall have the same force and 
effect as if entered after a full hearing. The agreement includes a 
waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith; and recites 
that the said agreement shall not become a part of the official record 
unless and until it becomes a part of the decision of the Commis- 
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sion, and that it is for settlement purposes only, does not constitute 
an admission by the respondents that they have violated the law 
as alleged in the complaint, and that said ‘complaint’ may be used 
in construing the terms of the order. The hearing examiner finds 
that the content of the said agreement’ meets all the requirements 
of section 3.25(b) of the Rules of Practice. 

This proceeding having now come’ on for final consideration by 
the hearing examiner on the complaint and the aforesaid agreement 
for consent order, and it appearing that said agreement provides 
for an appropriate disposition of this proceeding, the aforesaid 
agreement is hereby accepted and is ordered filed upon becoming 
part of the Commission’s decision in accordance with Section 3.21 
of the Rules of Practice; and in consonance with the terms of said 
agreement, the hearing examiner makes the following jurisdictional 
findings and order: 

1. Respondent Parliament T.V. Tube Sales, Inc., is.a corpora- 
tion existing and doing business under and by virtue of the laws of 
the State of Llinois; with its office and principal place of business 
located at 111 N. Kedzie Street, in the City of Chicago, Illinois. 

Respondents David Becker, Mort Posen and Jack N. Friedman 
are individuals and officers of said corporate respondent. They 
formulate, direct and control the policies, acts and practices of the 
corporate respondent. Their address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of.the respondents hereinabove 
named. The complaint states a cause of action against said re- 
spondents under the Federal Trade Commission Act, and this pro- 
ceeding is in the interest of the public. 


ORDER 


It is ordered, That respondents Parliament T.V. Tube Sales, 
Inc., a corporation, and its officers, and David Becker, Mort, Posen, 
and Jack N. Friedman, individually and as officers of said corporate 
respondent, and said respondents’ agents, representatives and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale and sale of rebuilt television pic- 
ture tubes, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that said television 
sicture tubes are new. 
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2. Failing to clearly disclose on the tubes, on the cartons in 
which they are packed, on invoices and in advertising, that said 
tubes are rebuilt containing a used part. 

3. Placing any means or instrumentalities in the hands of others 
whereby they may mislead the public as to the nature and condition 
of their television picture tubes. 

4. Representing, directly or indirectly: 

(a) That the corporate respondent has been in existence, or that 
corporate respondent or the individual respondents have been in 
business for any period or length of time that is not in accordance 
with the facts. 

(b) That respondents are the world’s largest television picture 
tube distributors. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 25th day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MATTER OF 


THE SCOTT & FETZER COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8182. Complaint, Nov. 23, 1960—Decision, July 25, 1961 


Consent order requiring the Cleveland, Ohio, manufacturer of “Kirby” vacuum 
cleaners to cease using fictitious pricing claims, scare tactics, and other 
unfair practices to sell its vacuum cleaners; and to cease representing 
falsely, in newspaper “Want-Ads”, through its distributors and otherwise, 
that salaried positions and guaranteed minimum compensation were avail- 
able for qualified applicants. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that The 
Scott & Fetzer Company, a corporation, hereinafter referred to as 
respondent, has violated the provisions of the Federal Trade Com- 
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mission Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent The Scott & Fetzer Company is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Ohio, with its principal office and place 
of business located at 1920 West 114th Street, Cleveland, Ohio. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the manufacture, advertising, offering for sale, sale and 
distribution of electric vacuum cleaners, and accessories and attach- 
ments therefor. Respondent’s vacuum cleaners are marketed under 
the trade names, among others, of “Kirby Home Sanitation Sys- 
tem,” “Kirby”, and “Kirby System.” Respondent markets its 
“Kirby” vacuum cleaners nationally to the purchasing public through 
distributors and subdistributors, and salesmen thereof who are some- 
times called “dealers”. Respondent is one of the largest manufac- 
turers and sellers of electric vacuum cleaners in the industry having 
total sales for the year 1958 of approximately $15,891,501. 

Par. 3. In the course and conduct of its business, respondent now 
causes, and for some time last past has caused, its “Kirby” electric 
vacuum cleaners, accessories and attachments, when sold or distrib- 
uted, to be transported from its factory and place of business in the 
State of Ohio to purchasers thereof located in various other States 
of the United States and in the District of Columbia, and maintains, 
and at all times mentioned herein has maintained, a substantial 
course of trade in such vacuum cleaners, accessories and attachments, 
in commerce, between and among the various States of the United 
States. 

Par. 4. In the course and conduct of its business, as herein de- 
scribed, respondent has been for many years in substantial competi- 
tion in the sale and distribution of its “Kirby” electric vacuum 
cleaners in commerce between and among the various States of the 
United States with other corporations, persons, firms and partner- 
ships. 

Par. 5. Respondent’s “Kirby” vacuum cleaners are sold primarily 
to prospective purchasers in their own homes during or after a 
demonstration accompanied by a sales talk. Respondent’s distrib- 
utors, subdistributors, and “Kirby” salesmen, obtain appointments 
with such prospective purchasers by various means including per- 
sonal solicitation and contact with the general public. 

Respondent promotes the sale of its “Kirby” vacuum cleaners, and 
aids and assists its distributors, subdistributors, and “Kirby” sales- 
men, in selling “Kirbys” by advertising in magazines of national 
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circulation. Such advertising of respondent urges the “American 
Home-Maker” to “Welcome your Kirby Man” because: 

He brings you an exciting story of a bright clean home without drudgery. 
... He’s a neighbor of yours, a good citizen of your community, a gentleman 
who merits your confidence—carefully chosen, trained and tested. When he 
rings your doorbell or telephone, welcome him. You’ll be glad you did! 

Respondent directs and assists its distributors, subdistributors, and 
“Kirby” salesmen, in the sale of “Kirby” vacuum cleaners by in- 
structions, advice, and supervision. Respondent assists distributors 
and subdistributors in the procurement and training of “Kirby” 
salesmen. Respondent furnishes sales literature, sales manuals, book- 
lets of advice, and the like to its distributors, subdistributors, and 
“Kirby” salesmen, for their education, instruction and use in the 
sale of “Kirby” vacuum cleaners and in meeting the variety of prob- 
lems arising in the sale of respondent’s “Kirby” vacuum cleaners 
such as, for example, obtaining appointments with prospective pur- 
chasers, demonstrating the “Kirby” in the most effective way, meet- 
ing objections and closing the sale. 

Par. 6. In selling and attempting to sell its “Kirby” vacuum 
cleaners respondent, directly and through its distributors, subdis- 
tributors, and “Kirby” salesmen, makes many false, misleading and 
deceptive statements and representations, and employs many unfair 
and deceptive acts and practices. For the purpose of selling respond- 
ent’s “Kirby” vacuum cleaners, accessories and attachments, and in 
the solicitation of appointments with prospective purchasers, re- 
spondent, directly and through its distributors, subdistributors, and 
“Kirby” salesmen, directly or by implication, makes the following 
typical, but not all inclusive, false, misleading and deceptive state- 
ments and representations, and utilizes the following typical, but 
not all inclusive, unfair and deceptive acts and practices: 

(1) Falsely represents in soliciting appointments with prospective 
purchasers that the appointment is sought only to obtain the pros- 
pect’s opinion of the “Kirby” and conceals, or attempts to conceal, 
that the actual purpose for which the appointment is sought is to 
sell the prospect a “Kirby”; 

(2) Falsely advises, as a device or stratagem to obtain an appoint- 
ment in the home of a prospective purchaser, that the prospect has 
won a “prize” or “gift’’; 

(3) Falsely represents through the use of tickets with fictitious 
and exaggerated prices thereon, or otherwise, to prospects with whom 
appointments are sought, or have been made, that the “prize”? or 
“gift” (known as a “door opener”) offered or given to such prospects 
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has a value far in excess of the actual and true value of such “prize” 
or “gift”; 

(4) Falsely represents in seeking an appointment in the home of 
a prospective purchaser, and thereafter during such appoinment, 
that the appointment is sought and the presentation of the “Kirby” 
is made a part of, or in connection with, an advertising program, 
or for advertising or survey purposes; 

(5) Falsely represents during appointments in the homes of pro- 
spective purchasers that the “Kirby” salesman keeping the appoint- 
ment is an advertising representative, or advertising dealer, or dem- 
onstrator, or the like, or a member of the “Kirby” advertising 
department, and is not a salesman and that he is engaged primarily 
in the advertising and promotion of “Kirby” vacuum cleaners rather 
than in the sale of them; 

(6) Falsely represents during appointments with prospective pur- 
chasers that the “Kirby” representative is there primarily to get 
such prospective purchaser’s opinion of the “Kirby” rather than to 
sell a “Kirby”; 

(7) Falsely represents that the purpose of the “Kirby Advertisers 
Club” referral program, by which purchasers of “Kirby” vacuum 
cleaners are paid for sending in names of prospects, provided such 
prospects agree to permit the “Kirby” representative to “demon- 
strate” a vacuum cleaner to them, is primarily to advertise the 
“Kirby” and that any resulting sales are incidental to this; 

(8) Falsely represents that the prospective purchaser, in whose 
home an appointment has been made, has been especially “selected” 
for such appointment; 

(9) Employs “scare tactics” by falsely stating or emphasizing 
(a) that the rugs and mattresses of prospective purchasers are in- 
fested with disease causing germs; (b) that the condition of such 
rugs and mattresses renders them highly dangerous to prospective 
purchasers and their families; and (c) that the “Kirby” will correct 
this condition ; 

(10) Falsely represents that purchasers can pay for the “Kirby” 
vacuum cleaner by sending in names of other prospective purchasers 
pursuant to the so-called referral or “Kirby Advertisers Club” plan; 

(11) Falsely represents to prospective purchasers that certain 
stated amounts are the usual and regular selling prices for “Kirby” 
vacuum cleaners; 

(12) Falsely represents to prospective purchasers that they are 
being granted a special price lower than the usual and regular price 
of the “Kirby” vacuum cleaner; 
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(13) Falsely represents that the price at which the “Kirby” vac- 
uum cleaner is offered is available for a limited time only, and that 
the prospective purchaser must take advantage of it and buy a 
“Kirby” at that time or forego indefinitely such special price; 

(14) Falsely represents to prospective purchasers of “Kirby” 
vacuum cleaners that they are being offered or granted a special 
advertising allowance, or special trade-in allowance, or the like, not 
made available generally to prospective purchasers ; 

(15) Falsely represents that participation in the “Kirby Adver- 
tisers Club” is not offered to every prospective purchaser of a 
“Kirby”, but is limited only to those prospects who have a “wide 
circle of friends” among whom to advertise the “Kirby”; 

(16) Falsely represents to prospective purchasers that they are 
being granted a special price lower than the usual and regular price 
of a “Kirby” because of an unusual impending circumstance such 
as the participation of the “Kirby” salesman in a contest, or the 
like; 

(17) Falsely represents that the “Sani-Em-Tor” attachment of 
the “Kirby” vacuum cleaner is an exclusive feature which other 
vacuum cleaner firms cannot duplicate because of the patent owned 
on it by respondent. 

Par. 7. In the course and conduct of its business and for the pur- 
pose of attracting and obtaining salesmen of respondent’s “Kirby” 
vacuum cleaners, respondent directly and through its distributors 
and subdistributors, by means of advertisements inserted in the 
“Want-Ad” or classified section of newspapers, or otherwise, and 
other advertising media, falsely represents that salaried positions or 
jobs, or jobs with a guarantee of minimum earnings or compensa- 
tion, are available for qualified applicants with respondent’s distrib- 
utors and subdistributors when in truth and in fact the positions 
or jobs being offered are not salaried, but are jobs selling “Kirbys” 
which are compensated solely by commissions earned in the sale 
thereof, and there is no guarantee of minimum earnings or com- 
pensation. Typical of such false and misleading advertisements are 
the following: 


(1) GROUND FLOOR OPPORTUNITY 
National mfg. orders new expansion program opening new jobs in PITTS- 
BURGH, New Kensington, Butler, and McKeesport. 


FREE TRAINING 
In new job 
SALARY $387.50 
to start per month 
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RAPID ADVANCEMENT to profit sharing plan and higher earnings aver- 
aging $510 per month. 

Advancement possibilities unlimited. We need in this very first group men 
with some mechanical skill, willing to work and enthusiasm to learn. 

This is very interesting work with entirely new electrical power equipment. 
Call FA 14512 on MONDAY, OCT. 12 ONLY, 10 a.m. to 9 p.m. 

(2) COLLEGE MEN 

Steady work entire summer, commission basis with $300 monthly guarantee. 
NO CANVASSING. Must have car. Apply Kirby Co., 16 West North Ave., 
10 a.m. to 4 p.m. 

Par. 8. By furnishing sales literature, sales manuals, books of 
advice, and the like, to its distributors, subdistributors and “Kirby” 
salesmen, as described in Paragraph Five, respondent places in the 
hands of such persons means and instrumentalities by and through 
which they may mislead and deceive members of the public in the 
respects set out herein. 

Par. 9. The use by respondent of the aforesaid false, misleading 
and deceptive statements and representations, and the aforesaid un- 
fair and deceptive acts and practices has had, and now has, the 
capacity and tendency to mislead members of the public’ into the 
erroneous and mistaken belief that said statements and representa- 
tions were and are true, and by reason of such belief into the pur- 
chase of substantial quantities of respondent’s vacuum cleaners, and 
into undertaking the sale of such vacuum cleaners. As a result 
thereof, substantial trade in commerce has been, and is being, un- 
fairly diverted to respondent from its competitors and substantial 
injury has thereby been, and is being done to competition in com- 
merce. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondent’s competitors, and constituted and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning and in viola- 
tion of Section 5 of the Federal Trade Commission Act. 


Mr. Danied H. Hanscom supporting the complaint. 

Roudebush, Adrion, Brown, Corlett & Ulrich, by Mr. Oscar H. 
Johnson and Mr. Allen N. Corlett of Cleveland, Ohio, and Donohue 
& Kaufmann by Mr. Arnold F. Shaw of Washington, D.C., for re- 


spondent. 


Inr11au Decision sy JoHN B. Pornpextser, Hesrinc EXAMINER 


On November 23, 1960, the Federal Trade Commission issued a 
complaint charging that the above-named repondent had used ficti- 
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tious pricing, “scare tactics” and numerous other unfair practices 
to promote the sale of its products. 

After issuance and: service of the complaint, the above-named re- 
spondent, its attorneys and counsel supporting the complaint entered 
into an agreement for a consent order. The agreement has been 
approved by the Director and the Assistant Director of the Bureau 
of Litigation. The agreement disposes of the matters complained 
about. 

By the terms of said agreement, respondent admits the jurisdic- 
tional facts alleged in the complaint and agrees that the complaint 
may be used in construing the terms of the order. The agreement 
further provides that the order shall have the same force and effect 
as if entered after a full hearing and the agreement shall not be- 
come a part of the official record of the proceeding unless and until 
it becomes a part of the decision of the Commission. It was further 
agreed that the record herein shall consist solely of the complaint 
and the agreement, that the order may be altered, modified, or set 
aside in the manner provided by statute for other orders, and the 
signing of said agreement was for settlement purposes only and 
does not constitute an admission by respondent that it violated the 
law as alleged in the complaint. 

Under the terms of said agreement, respondent waives the filing 
of findings of fact and conclusions of law and any further proce- 
dural steps before the hearing examiner and the Commission, and 
the respondent also waives any right to challenge or contest the 
validity of the order entered in accordance with the agreement. 

The undersigned hearing examiner having considered the agree- 
ment and proposed order, hereby accepts such agreement, makes the 
following jurisdictional findings, and issues the following order: 


JURISDICTIONAL FINDINGS 


1. The respondent, The Scott & Fetzer Company, is a corporation 
organized and doing business under the laws of the State of Ohio, 
with its office and principal place of business located at 1920 West 
114th Street, Cleveland, Ohio. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding, of the respondent hereinabove named, 
and the proceeding is in the public interest. 


ORDER 


It is ordered, That respondent, The Scott & Fetzer Company, a 
corporation, its officers, agents, representatives and employees, di- 
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rectly, or through distributors of its products, or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
or distribution of vacuum cleaners, accessories, and. attachments, or 
any other merchandise, whether sold under the name “Kirby”, 
“Kirby Home Sanitation System”, “Kirby System”, or any other 
name, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, when soliciting appointments with prospective 
purchasers, that the appointment is sought only to obtain the pros- 
pect’s opinion of the “Kirby”, and concealing, or attempting to con- 
ceal, that the actual purpose for which the appointment is sought 
is to sell the prospect a “Kirby”. 

2. Advising, as a device or stratagem, to obtain an appointment 
in the home of.a prospective purchaser, that the prospect has won 
a “prize” or “gift”. 

3. Representing, through the use of tickets with fictitious and ex- 
aggerated retail prices thereon, to prospects with whom appoint- 
ments are sought, or have been made, that the item (known as a 
“door opener”) offered or given to such prospects has a value far 
in excess of the actual and true retail value of such item. 

4, Representing, in seeking an appointment in the home of a 
prospective purchaser, and thereafter during such appointment, 
that the appomtment is sought and the presentation of the “Kirby” 
is made as part of or in connection with, an advertising program, 
when such is not the fact. 

5. Representing, during appointments in the homes of prospective 
purchasers, that the “Kirby” salesman keeping the appointment is 
an advertising representative, or advertising dealer, or demonstrator, 
or the like, or a member of the Advertising Department, and is not 
a salesman, and that he is engaged primarily in the advertising and 
promotion of “Kirby” vacuum cleaners rather than in the sale of 
them, when such is not the fact. 

6. Representing, during appointments with prospective purchasers, 
that the “Kirby” representative is there to get such prospective pur- 
chaser’s opinion of the “Kirby” rather than to sell a “Kirby”. 

7. Representing that the purpose of the “Kirby Advertisers Club” 
referral program by which purchasers of “Kirby” vacuum cleaners 
are paid for sending in names of prospects, provided such prospects 
agree to permit the “Kirby” representative to “demonstrate” a vac- 
uum cleaner to them, is only to advertise the “Kirby” and that any 
resulting sales are incidental to this. 
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8. Representing that the. prospective purchaser in whose home an 
appointment has been made has been “selected” for such appoint- 
ment, when such is not the fact. . 

9. Stating or emphasizing that the rugs and mattresses In pro- 
spective purchasers’ homes are disease causing and are highly dan- 
gerous to prospective purchasers and their families and that “Kirby” 
will correct this condition. . 

10. Representing that purchasers can earn all or a large part of 
the purchase price of the “Kirby” vacuum cleaner by sending in 
names of other prospective purchasers pursuant to the so-called re- 
ferral or “Kirby Advertisers Club” plan, when such is not the fact. 

11. Representing to prospective purchasers that any amount is 
the usual and regular price for the “Kirby” when it is in excess of 
the price at which said product is usually and regularly sold in the 
regular course of business. Respondent is not precluded, however, 
from representing that a trade-in allowance. is deducted from its 
regular price, if such is the fact. omg 

12. Representing to prospective purchasers of “Kirby” vacuum 
cleaners that they are being granted a special price lower than the 
usual and regular price of “Kirby” vacuum cleaners, accessories and 
attachments, when such is not the fact. 

13, Representing to prospective purchasers of “Kirby” vacuum 
cleaners that they are being granted a special price lower than the 
usual and regular price of “Kirby” vacuum cleaners, accessories and 
attachments, that such special price is available for a limited time 
only, and that the prospective purchaser must take advantage of it 
and buy a “Kirby” at that time or forego indefinitely such special 
price, when such is not the fact. 

14. Representing to prospective purchasers of “Kirby” vacuum 
cleaners that they are being offered or granted a special advertising 
allowance, or special trade-in allowance, or the like, not made avail- 
able generally to prospective purchasers, and that the usual and 
regular price of the “Kirby” is being reduced by the amount of such 
special allowance, when such is not the fact. 

15. Representing that participation in the “Kirby Advertisers 
Club” is not offered to every prospective purchaser of a “Kirby” but 
is limited only to those prospects who have a “wide circle of friends” 
among whom to advertise the “Kirby”, when such is not the fact. 

16. Representing to prospective purchasers that they are being 
granted a special price lower than the usual and regular price of a 
“Kirby” because of an unusual impending circumstance such as the 
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participation of the “Kirby” salesman in a contest, or ithe like, 
when such is not the fact. 

17. Representing that the “Sani-Em-Tor” attachment, ‘as such, of 
the “Kirby” vacuum cleaner is patented. 

18. Representing, by means of advertisements in newspapers, or 
other advertising media, or otherwise, that salaries, positions or jobs, 
or jobs with a guarantee of minimum earnings or compensation are 
available for qualified applicants with distributors and subdistribu- 
tors in truth and in fact qualified applicants for such jobs or posi- 
tions are offered a salary, or a guarantee of minimum earnings or 
compensation. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF. COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on‘the 25th day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


In THE MATTER OF 


HERNIA CONTROL, INC.; ET ALe« 
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION’ OF )THE 
FEDERAL TRADE COMMISSION. ACT 


- Docket 8261. Complaint, Dec. 30, 1960—Decision, July 25, 1961 


Consent order requiring Boston, Mass., distributors to cease. misrepresenting 
the effectiveness of their “Muscle-Spension” devices in the control. of rup- 
tures and hernias, and their time in business, in advertisements in news- 
papers and by means of Brochures, circulars, match covers, and other 
media. 


ComMPLAIN'T 


Pursuant. to the ees of the Phi pen Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe: that Hernia 
Control, Inc., a corporation, and Robert A. Sykes and Ann H. Sykes, 
individually and as officers of said corporation, hereinafter referred 
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to as respondents, have violated’ the provisions: of said Act, and it 
appearing to. the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent Hernia Control, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Massachusetts with its principal office and 
place of business located at 145 Tremont Street, Boston, Massa- 
chusetts. Said corporation does business under the name of Sykes 
Center. 

Respondents Robert A. Sykes and Ann H. Sykes are officers of 
the corporate respondent. They formulate, direct and control the 
acts and practices of the corporate respondent, including the acts 
and practices hereinafter set forth. Their address is the same as 
that of the corporate respondent. 

Par. 2. Respondents are now, and for some years last past have 
been, engaged in the business of selling and distributing devices as 
“device” is defined in the’ Federal Trade Commission Act. Said 
devices are designated as “Muscle-Spension” and are offered for 
sale to persons having ruptures or hernias. 

Par. 3. Respondents have caused and now cause, their said 
devices, when sold, to be transported from their place of business 
in the State of Massachusetts to purchasers thereof located in vari- 
ous other states of the United States, and at all times mentioned 
herein hive’ maintained a cotrse of trade in sdid deviées in” coni- 
merce as “commerce” is defined in the Federal Trade Commission 
Act. The volume of business in such commerce is and has been 
substantial. 

Par. 4. In the course and conduct of their business, respondents 
have disseminated, and caused the dissemination of, advertisements, 
concerning’ said* devices*by the United States mails’ and by various © 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, including but not limited to, advertisements in- 
serted in various newspapers, and by means of brochures, circulars 
and match covers and other advertising media for the purpose of 
inducing and which are likely to induce, directly or indirectly, 
the purchase of said devices, and respondents have disseminated, 
and caused the dissemination of, advertisements concerning said 
devices, ‘including: but’ not’ litnited’ to, the’ media referred to above, 
for the purpose of inducing, and which were likely to induce, 
directly or indirectly, the purchase of said devices in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 
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Par. 5. Among and typical of the statements contained in said 
advertisements, disseminated, and caused to be disseminated, by the 
respondents are the following: 

To those who have endured the torment of trusses. To those who fear to 
work and play normally because of the threat of hernia, to those who have 
found surgery unsuccessful Muscle-Spension offers a whole new world. 

Much as the dentist might fill the cavity in a tooth, the Muscle-Spension 
technician measures and fits the length, depth and width of this area. The 
resulting prosthesis or muscular substitute suspends the weakened muscles to 
prevent: their sagging and ‘so ‘prevents the: development : of the: hernia. 

But the most important fact of all is that whether or not the muscular tone 
is revived, the control with Muscle-Spension can free its wearer of the prob- 
lems of reducible hernia promptly and permanently, through its proper use. 

Those victims of hernia who have had the experience of the results of 
Muscle-Spension as developed at Sykes Center know that it proved a practical 
answer to the age old problem of finding an orthotic remedy for them. 

The future of Muscle-Spension then must lay largely in the hands of its 
present owners. These people had the experience needed to tear down the 
stone wall of skepticism built by disillusioned truss wearers and by the medi- 
eal profession against the possibility that an acceptable remedy without sur- 
gery is available. 

Serving since 1916. 

Par. 6. Through the use of the statements and representations 
contained in the advertisements set out in Paragraph Five, and 
others of similar import not specifically set out herein, respondents 
represented, directly and by implication that: 

(a) Their said devices are not trusses. 

(b) The use of their said devices will cure ruptures or hernias. 

(c) That the use of their said devices will prevent the develop- 
ment, that is, the enlargement of ruptures or hernias. 

(d) Said devices will retain or hold all ruptures or hernias. 

(e). The use of their said devices will free the wearer of the 
problems. of reducible ruptures or hernia. 

(f) Their said: devices will retain ‘ruptures or hernias under all 
conditions of activity or strain. 

(g) Their said devices provide a remedy for ruptures or hernia 
without surgery. 

(h) The respondents have been in the business of rupture con- 
trol since 1916. 

Par. 7. The aforesaid statements were and are misleading in 
material respects and constitute false advertisements as that term is 
defined in the Federal Trade, Commission Act, 

In truth and infact: ’ ” 

(a) Respondents devices are trusses. 

(b) The use of said devices will not cure ruptures or hernias. 
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(c)' The use of said devices will not prevent the development. or 
enlargement of ruptures or hernias. bY i 

(d) Said devices will not be of value in retaining or holding 
ruptures or hernias except those that. are reducible. 

(e) The use of said devices will not free the wearer of the prob- 
lems of reducible rupture or hernia. 

(f) Said devices will not retain ruptures or hernia under all 
conditions: of activity or strain. 

(g) The use of said devices will not provide a remedy for rup- 
tures or hernia without surgery. 

(h) Respondents have not been in the business of rupture control 
since 1916 but for a considerably lesser period of time. 
Par. 8. The dissemination by the respondents of the false adver- 
tisements, as aforesaid constituted, and now constitutes, unfair and 
deceptive acts and practices, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Mr. Frederick McManus supporting the complaint. 
Respondents, pro se. 


Intrrau Decision By Epwarp Cree, Hearing EXAMINER | ‘| 


The Federal Trade Commission issued its complaint against the 
above-named respondents on December 30, 1960, charging them with 
violation of the Federal Trade Commission Act in connection with 
the sale and distribution of their devices, designated as “Muscle- 
Spension”. : 

‘On April 20, 1961, there was submitted to the hearing examiner 
an agreement between the respondents and. counsel supporting the 
complaint providing for the entry of a consent order. — 

Under the terms of the agreement, the respondents admit. the 
jurisdictional facts alleged in the complaint. The parties agree, 
among other things, that the cease and desist order there set forth 
may be entered without further notice and have the same force and 
effect as if entered after a full hearing and the document includes 
a.waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only and does 
not constitute an admission by the respondents that they have vio- 
lated the law as alleged in the complaint. 

The hearing examiner finds that the content of the agreement 


meets all of the requirements of Section 3.25(b) of the Rules of 
the Commission. 


HERNIA CONTROL, INC., ET AL. 145 
141 Order 


The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding, the 
agreement is hereby accepted, and it is ordered that said agreement 
shali not become a part of the official record unless and until it be- 
comes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued: 

1. Respondent Hernia Control, Inc., is a Massachusetts corpora- 
tion with its principal office and place of business located at 145 
Tremont Street, Boston, Massachusetts. Said corporation does 
business under the name of Sykes Center. 

Individual respondents Robert A. Sykes and Ann H. Sykes are 
officers of the corporate respondent and formulate, direct and con- 
tro] the acts and practices of said corporate respondent. Their 
address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondents, and the pro- 
ceeding is in the public interest. 


ORDER 


It is ordered, That the respondents Hernia Control, Inc., a cor- 
poration, and its officers, and Robert A. Sykes and Ann H. Sykes, 
individually and as officers of said corporation, and respondents’ 
representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of devices known as “Muscle-Spension”, or any 
device of substantially similar construction or design, whether sold 
under said name or any other name, do forthwith cease and desist 
from, directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication that: 

(a) Said devices are not trusses; 

(b) Said devices will cure ruptures or hernias; 

(c) Said devices will prevent the development or enlargement 
of ruptures or hernias; 

(d) Said devices will be of value in holding or retaining a rup- 
ture or hernia unless limited to reducible ruptures or hernias; 

(e) Said devices will free the wearer thereof of the problems of 
reducible rupture or hernia; 

(f) Said devices will retain ruptures under all conditions of 
activity or strain; 
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(g) The use of said devices will provide an adequate remedy 
for ruptures or hernia without surgery; , 

(h) Respondents, or any of them, have been in the business of 
rupture control since 1916, or misrepresenting the period of time 
that they, or any of them, have been in such business. 

2. Disseminating, or causing to be disseminated, any advertise- 
ment by any means, for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase of said devices in 
commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, which advertisement contains any of the representa- 
tions prohibited by Paragraph 1 of this order. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 25th day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THE Martrer oF 
PRESSING SUPPLY COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8387. Oomplaint, Mar. 16, 1961—Decision, July 25, 1961 


Consent order requiring Philadelphia distributors to cease falsely representing 
excessive amounts as the usual retail prices for ironing board covers, by 
such practices as imprinting fictitious prices on containers of the products 
before shipment to distributors, jobbers, and retail purchasers. 

By a similar consent order on Jan. 8, 1962, the matter was disposed of as to 
the sales representative. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Pressing 
Supply Company, a corporation, and Ironfast Products Company, 
a corporation, and Jerome Silk and Sidney Cozen, individually and 
as officers of said corporations, and Sanford A. Specht and Annette 
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Specht, doing business as S. A. Specht Associates, hereinafter re- 
ferred to as respondents, have violated the provisions: of said Act, 
and it appearing to the Commisson that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its caliphate, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Pressing Supply Company is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its main office and 
principal place of business located at 1807 E. Huntington Street 
in Philadelphia, Pennsylvania. 

Respondent Ironfast Products Company is a corporation organ- 
ized, existing and doing business under and by virtue of the laws 
of the State of Pennsylvania with its main office and principal place 
of business located at 1807 E. Huntington Avenue, Philadelphia, 
Pennsylvania. 

Individual respondents Jerome Silk and Sidney Cozen are offi- 
cers of said corporations. They formulate, direct and control the 
acts and practices of the said corporate respondents, including the 
acts and practices hereinafter set forth. | Their address is the same 
as that of the corporate respondents. 

Par. 2. §. A. Sprecht Associates is a copartnership consisting of 
Sanford A. Specht and Annette Specht. S. A. Specht Associates 
is the sales representative of the corporate respondents. Its ad- 
dress is 1140 Broadway, New York, New York. 

Par. 3. Respondents are now, and for some time last past, have 
been, engaged in the advertising, offering for sale, sale and distri- 
bution of ironing board covers and other merchandise to distributors, 
jobbers and retailers for resale to the purchasing public. 

Par. 4. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said 
products, when sold, to be shipped from the State of Pennsylvania 
to purchasers thereof located in various other states of the United 
States and in the District of Columbia, and maintain, and at all 
times mentioned herein have maintained, a substantial course of 
trade in said products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 5. Respondents, before shipping said ironing board covers, 
imprint on the containers thereof various prices. 

By means of the prices appearing on said containers, respondents 
represent that such are the usual and regular retail prices for said 
ironing board covers. Such representations are false, misleading 
and deceptive. In truth and in fact such amounts are fictitious and 
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greatly in excess of the prices at which the ironing board covers 
are usually and regularly sold at retail. 

Par. 6. By the practice aforesaid respondents place in the hands 
of retailers a means and instrumentality whereby such retailers may 
mislead and deceive members of the purchasing public as to the 
usual and regular retail prices of their ironing board covers. 

Par. 7. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of ironing 
board covers of the same kind and general nature of those sold by 
respondents. 

Par. 8. The aforesaid acts and practices of respondents had, and 
now have, the tendency and capacity to mislead and deceive mem- 
bers of the purchasing public as to the usual and regular retail sell- 
ing price of said ironing board covers and into the purchase of 
substantial quantities thereof because of such erroneous and mis- 
taken belief. As a result thereof, substantial trade in commerce 
has been, and is being, unfairly diverted to the respondents from 
their competitors and substantial injury has been and is being 
done to competition in commerce. 

Par. 9. The acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
their competitors and constitute unfair methods of competition and 
unfair acts and practices, in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


Mr. Frederick McManus for the Commission. 

Newman & Master, by Mr. Reuben Miller, Philadelphia, Pa., for 
respondents Pressing Supply Co., Ironfast Products Co., Jerome Silk 
and Sidney Cozen. 


Initran Decision py Asner E. Lipscoms, Hearrne Examiner 


The complaint herein was issued on March 16, 1961, charging 
Respondents with violation of the Federal Trade Commission Act 
by imprinting on the containers of their ironing board covers 
false, misleading and deceptive representations of the regular retail 
prices for said ironing board covers. 

Thereafter, on April 25, 1961, Respondents Pressing Supply Com- 
pany, Ironfast Products Company, Jerome Silk (who signed as 
Jerome R. Silk) and Sidney Cozen, their counsel, and counsel sup- 
porting the complaint herein entered into an Agreement Contain- 
ing Consent Order To Cease And Desist, which was approved 
by the Director and Assistant Director of the Commission’s Bureau 
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of Litigation, and thereafter, on May 18, 1961, submitted to the 
Hearing Examiner for consideration. 

The agreement identifies Respondents Pressing Supply Com- 
pany and Ironfast Products Company as Pennsylvania corpora- 
tions, with their main office and principal place of business located 
at 1807 E. Huntington Street, Philadelphia, Pennsylvania, and 
Jerome Silk and Sidney Cozen as officers of said corporations, their 
address being the same as that of the corporate respondents. At- 
tached to and made a part of the agreement is a document executed 
by counsel for the above-named Respondents, certifying that “Jerome 
Silk” and “Jerome R. Silk” are one and the same person. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

Respondents waive any further procedure before the Hearing 
Examiner and the Commission; the making of findings of fact 
and conclusions of law; and all of the rights they may have to 
challenge or contest the validity of the order to cease and desist 
entered in accordance with the agreement. All parties agree that 
the record on which the initial decision and the decision of the 
Commission shall be based shall consist solely of the complaint and 
the agreement; that the order to cease and desist, as contained in 
the agreement, when it shall have become a part of the decision of 
the Commission, shall have the same force and effect as if entered 
after a full hearing, and may be altered, modified or set aside in 
the manner provided for other orders; that the complaint herein 
may be used in construing the terms of said order; and that the 
agreement is for settlement purposes only and does not constitute 
an admission by Respondents that they have violated the law as 
alleged in the complaint. 

After consideration of the allegations of the complaint and the 
provisions of the agreement and the proposed order, the Hearing 
Exsminer is of the opinion that such order constitutes a satisfac- 
tory disposition of this proceeding as to Respondents Pressing 
Supply Company, Ironfast Products Company, Jerome Silk and 
Sidney Cozen. Accordingly, in consonance with the terms of the 
aforesaid agreement, the Hearing Examiner accepts the Agreement 
Containing Consent Order To Cease And Desist entered into by 
the above-named Respondents; finds that the Commission has juris- 
diction over those Respondents and over their acts and practices 
as alleged in the complaint; and finds that this proceeding is in 
the public interest. As provided in said agreement, this proceed- 
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ing as to Respondents Sanford A. Specht and Annette Specht will 
be otherwise disposed of. Therefore, 

It is ordered, That Respondents Pressing Supply Company, a 
corporation, and Ironfast Products Company, a corporation, and 
their officers, and Jerome Silk and Sidney Cozen, individually and 
as officers of said corporations, and Respondents’ agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribu- 
tion of ironing board covers or other merchandise, in commerce, 
as “commerce” is defined in the Federal trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, in any manner, that 
any amount is the usual and regular retail price of merchandise 
when such amount is in excess of the price at which said mer- 
chandise is usually and regularly sold at retail in the trade area 
or areas where the representation is made; 

2. Putting any plan into operation whereby retailers or others 
may misrepresent the usual and regular retail price of merchandise. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 25th day of 
July 1961, become the decision of the Commission; and, accordingly : 

It is ordered, That Respondents Pressing Supply Company and 
Ironfast Products Company, corporations, and Jerome Silk and 
Sidney Cozen, individually and as officers of said corporations, shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing, setting forth in detail the 
manner and form in which they have complied with the order to 
cease and desist. 


In THE MaArTrer oF 


STANLEY JEDRYSIK ET AL., TRADING AS 
HUMBOLDT FURRIERS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8326. Complaint, Mar. 15, 1961—Decision, July 27, 1961 


Consent order requiring Batavia, N.Y., furriers to cease violating the Fur 
Products Labeling Act by failing to set forth the term “Persian-broadtail 
Lamb” on labels and invoices as required, and by failing in other respects 
to comply with labeling and invoicing requirements. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Stanley Jedrysik and Eunice Jedrysik, indi- 
viduals and copartners trading as Humboldt Furriers, hereinafter 
referred to as respondents, have violated the provisions of said Acts 
and the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Stanley Jedrysik and Eunice Jedrysik are indi- 
viduals and copartners trading as Humboldt Furriers, with their 
office and principal place of business located at 202 East Main Street, 
Batavia, New York. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce, and in the manufacture 
for introduction into commerce, and in the sale, advertising and 
offering for sale, in commerce, and in the transportation and distri- 
bution, in commerce, of fur products, and have manufactured for 
sale, sold, advertised, offered for sale, transported and distributed 
fur products which have been made in whole or in part of fur which 
had been shipped and received in commerce, as the terms ‘“com- 
merce”, “fur”, and “fur product” are defined in the Fur Products 
Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not labeled 
in accordance with the Rules and Regulations promulgated there- 
under in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in abbreviated form in violation of Rule 4 of said 
Rules and Regulations. 

(b) The term “Persian-broadtail Lamb” was not set forth in the 
manner required, in violation of Rule 8 of the Rules and Regula- 


tions. 
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(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Section 29(b) 
of said Rules and Regulations. 

(e) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth separately on labels with respect to each section 
of fur products composed of two or more sections containing differ- 
ent animal furs, in violation of Rule 36 of said Rules and Regula- 
tions. 

(f) Required item numbers were not set forth on labels in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects. 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was set forth in abbreviated form, in violation of Rule 4 
of said Rules and Regulations. 

(b) The term “Dyed Mouton-processed Lamb” was not set forth 
in the manner required in violation of Rule 9 of said Rules and 
Regulations. 

(c) Required item numbers were not set forth on invoices in vio- 
lation of Rule 40 of said Rules and Regulations. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 


fair and deceptive acts and practices under the Federal Trade Com- 
mission Act. 


Mr. Harry E. Middleton, Jr., for the Commission. 


Darch & Noonan, by Mr. Millard J. N oonan, Batavia, New York, 
for the respondents. 
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The complaint herein was issued on March 15, 1961, charging 
Respondents with violation of the Federal Trade Commission Act, 
and of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, by misbranding and falsely and de- 
ceptively invoicing certain of their fur products. 

Thereafter, on May 17, 1961, Respondents, their counsel, and coun- 
sel supporting the complaint herein entered into an Agreement 
Containing Consent Order To Cease And Desist, which was ap- 
proved by the Director and Assistant Director of the Commission’s 
Bureau of Litigation, and thereafter, on May 31, 1961, submitted to 
the Hearing Examiner for consideration. 

The agreement identifies Respondents Stanley Jedrysik and Eunice 
Jedrysik, who signed said agreement as Stanley J. Jedrysik, Jr., 
and Eunice M. Jedrysik, respectively, as copartners trading as 
Humboldt Furriers, with their office and principal place of business 
located at 202 East Main Street, Batavia, New York. A certificate 
executed by counsel for Respondents, and attached to and made a 
part of the agreement, attests the fact that the Respondents as 
named in the complaint, and as signatory to the agreement, are the 
same persons. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

Respondents waive any further procedure before the Hearing 
Examiner and the Commission; the making of findings of fact and 
conclusions of law; and all of the rights they may have to challenge 
or contest the validity of the order to cease and desist entered in 
accordance with the agreement. All parties agree that the record 
on which the initial decision and the decision of the Commission 
shall be based shall consist solely of the complaint and the agree- 
ment; that the order to cease and desist, as contained in the agree- 
ment, when it shall have become a part of the decision of the Com- 
mission, shall have the same force and effect as if entered after a 
full hearing, and may be altered, modified or set aside in the man- 
ner provided for other orders; that the complaint herein may be 
used in construing the terms of said order; and that the agreement 
is for settlement purposes only and does not constitute an admission 
by Respondents that they have violated the law as alleged in the 
complaint. 
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After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance with the 
terms of the aforesaid agreement, the Hearing Examiner accepts the 
Agreement Containing Consent Order To Cease And Desist; finds 
that the Commission has jurisdiction over the Respondents and over 
their acts and practices as alleged in the complaint; and finds that 
this proceeding is in the public interest. Therefore, 

It is ordered, That Stanley Jedrysik and Eunice Jedrysik, co- 
partners trading as Humboldt Furriers or under any other trade 
name, and Respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the manufacture for introduction into commerce, the introduction 
into commerce, or the sale, advertising or offering for sale in com- 
merce, or the transportation or distribution in commerce of fur 
products; or in connection with the manufacture for sale, sale, ad- 
vertising, offering for sale, transportation or distribution of fur 
products which are made in whole or in part of fur which has 
been shipped and received in commerce, as “commerce”, “fur” and 
“fur product” are defined in the Fur Products Labeling Act, do 
forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of §4(2) of the Fur Products Labeling 
Act; 

B. Setting forth on labels affixed to fur products: 

(1) Information required under § 4(2) of the Fur Products Label- 
ing Act and the Rules and Regulations promulgated thereunder in 
abbreviated form; 

(2) Information required under § 4(2) of the Fur Products Label- 
ing Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information; 

(3) Information required under § 4(2) of the Fur Products Label- 
ing Act and the Rules and Regulations promulgated thereunder in 
handwriting; 

C. Failing to set forth the information required under § 4(2) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder separately with respect to each section of fur 


products composed of two or more sections containing different ani- 
mal furs; 
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D. Failing to set forth the term “Persian Broadtail Lamb” where 
an election is made to use that term instead of Lamb; 

E. Failing to set forth the item number assigned to a fur product; 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products invoices show- 
ing all of the information required to be disclosed by each of the 
subsections of §5(b) (1) of the Fur Products Labeling Act; 

B. Failing to set forth the term “Dyed Mouton-processed Lamb” 
in the manner required ; 

C. Failing to set forth on each invoice the item number or mark 
assigned to a fur product; 

D. Setting forth required information in abbreviated form. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 27th day 
of July 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the above-named respondents shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist. 


In THE MATTER OF 


BROWNING KING & COMPANY, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 7060. Complaint, Feb. 7, 1958—Decision, Aug. 2, 1961 


Order requiring Philadelphia men’s and boys’ clothing manufacturers, operat- 
ing a chain of retail stores in various States, to cease violating the Wool 
Products Labeling Act by labeling as “All Wool”, men’s sport coats which 
contained a substantial percentage of non-woolen fibers; by tagging sport 
coats with a high and a low price, thereby representing falsely that the 
low price was a reduction from the usual retail price which was, in fact, 
wholly fictitious; and by failing in other respects to comply with labeling 
requirements. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
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authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Browning King & Company, Inc., a 
corporation, and A. Benjamin Wilkes and Jack Hirsh, individually 
and as officers of said corporation, and Joseph Wilkes and same said 
A. Benjamin Wilkes, individually and as co-partners, trading as Ben 
Wilks Co., hereinafter referred to as respondents, have violated the 
provisions of said Acts, and the Rules and Regulations promulgated 
under said Wool Products Labeling Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapy 1. Respondent, Browning King & Company, Inc., is 
a corporation, organized and existing under and by virtue of the 
laws of the State of Pennsylvania, with its principal place of busi- 
ness located at 227 North Broad Street, Philadelphia, Pennsylvania. 

The individual respondents, A. Benjamin Wilkes and Jack Hirsh 
are president and secretary-treasurer, respectively, of the corporate 
respondent, and have business offices at the same address as the 
corporate respondent. These individual respondents, formulate, di- 
rect and control the acts, policies and practices of the corporate 
respondent, Browning King & Company, Inc. 

The individual respondents, Joseph Wilkes, and the same said 
A. Benjamin Wilkes, are co-partners doing business as Ben Wilks 
Co. with their address at the same address as the corporate re- 
spondent. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the manufacture and sale, at retail, of men’s and 
boy’s clothing. Said clothing is retailed to the public through a 
chain of stores owned and operated by corporate respondent, Brown- 
ing King & Company, Inc., who maintain retail stores in various 
states throughout the United States. 

In the regular and usual course of their business respondents 
cause, and for the past several years have caused, their products, 
when sold, to be transported from their place of business in the 
State of Pennsylvania to purchasers thereof located in various other 
states, and the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said products, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. Repondents’ volume of business in said products in commerce 
has been and is substantial. 

Par. 3. In the course and conduct. of their business respondents 
have been and are now engaged in substantial competition in com- 
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merce, with corporations, firms, partnerships and individuals like- 
wise engaged in the manufacture, distribution and sale, of mens’ and 
boys’ clothing. 

Par. 4. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January of 1955, 
respondents have manufactured for introduction into commerce, in- 
troduced into commerce, sold, transported, distributed, delivered for 
shipment and offered for sale in commerce, as “commerce” is defined 
in the Wool Products Labeling Act of 1939, wool products, as 
“wool products” are defined therein. 

Par. 5. Certain of said wool products were misbranded by 
respondents within the intent and meaning of Section 4(a) (1) of 
said Wool Products Labeling Act and the Rules and Regulations 
promulgated under said Act, in that they were falsely and de- 
ceptively labeled or tagged with respect to the character and 
amount of the constituent fibers contained therein. 

Among such misbranded wool products were men’s sport coats 
labeled or tagged by respondents as consisting of “All Wool”, 
whereas, in truth and in fact, said men’s sport coats did not consist 
of all wool, but contained a substantial percentage of non-woolen 
fibers. 

Par. 6. Respondent further misbranded certain of said wool 
products within the intent and meaning of Section 4(a) (1) of said 
Wool Products Labeling Act by placing on tags attached to said 
wool products two prices, a high price and a low price, thereby 
representing that the high price was their usual and regular retail 
price and that the low price was a reduction from their usual 
and regular retail price. In truth and in fact, the higher prices 
listed by respondents were wholly fictitious as respondents had not 
sold said goods at the higher prices appearing on said tags. 

Among such misbranded wool products were sport coats to which 
tags were attached stating the following: 

1. Conqueror $60 
19.85 
2. Conqueror $60 
19.70 

Par. 7. Certain of said wool products were further misbranded 
by respondents in that they were not stamped, tagged or labeled 
as required under the provisions of Section 4(a)(2) of the Wool 
Products Labeling Act of 1939, and in the manner and form pre- 
scribed therein. . 

Par. 8. The acts and practices of respondents as set out in Para- 
graphs Five through Seven were in violation of Wool Products 
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Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder, and constituted unfair and deceptive acts and practices 
and unfair methods of competition, in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 

Par. 9. In the course and conduct of their business and for the 
purpose of inducing the purchase and aiding and promoting the 
sale of their products in commerce, respondents have caused certain 
advertisements to be placed in newspapers of general circulation. 
By the use of these advertisements respondents have represented, 
directly or by implication, that they were offering products for sale 
at prices which were less than the prices at which said products 
were usually or regularly sold by them in the normal course of their 
business. 

In addition, and likewise for the purpose of inducing the pur- 
chase of their products in commerce, respondents have placed two 
prices on tags attached to certain of their products, a high price 
and a low price. Respondents thus represented, by the prices set 
out on the tags, that they were offering products for sale at 
prices which were less than the prices at which said products 
were usually and regularly sold by them in the normal course of 
their business. 

In both instances, in newspaper advertising and on the tags at- 
tached to their products, the higher prices represented by the re- 
spondents to be their regular or usual retail prices are fictitious 
prices, as respondents had not sold said certain goods in the regu- 
lar or usual course of their business at said higher prices. Typical 
and among, but nowise limited thereto, of the statements made in 
the advertising and on the tags are the following: 


A. Newspaper advertisements: 
CONQUEROR imported fabric © 


All Wool Sport Coats our Reduced to 
regular $60 only $30 

Price 

SCOT-TEX our 

Ivy Classic suits regular $105 
Price 

Reduced to 
only $52.50 
B. Tickets 
CONQUEROR $60 


19.85 
CONQUEROR $60 
19.70 
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Par. 10. The use by the respondents of the aforementioned false, 
misleading and deceptive statements and representations as alleged 
in Paragraph Nine has had, and now has, the capacity and tendency 
to mislead and deceive a substantial portion of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions were, and are true, and into the purchase of a substantial 
amount of respondents’ products because of said erroneous and mis- 
taken belief. As a result thereof trade has been unfairly diverted to 
respondents from their said competitors and injury has thereby been 
done to competition in commerce. 

Par. 11. The acts and practices of respondents, as herein alleged, 
were and are all to the prejudice and injury of the public and of 
respondents competitors and constituted and now constitute unfair 
and deceptive acts and practices and unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on February 7, 1958, charging them with 
misbranding wool products in violation of the Wool Products 
Labeling Act and the Rules and Regulations promulgated there- 
under and with engaging in unfair and deceptive acts and practices 
in violation of the Federal Trade Commission Act. The respond- 
ents’ answer to the complaint was filed on April 17, 1958. Hearings 
were thereafter held before duly designated hearing examiners of the 
Commission and testimony and other evidence in support of and 
in opposition to certain allegations of the complaint were received 
into the record. In an initial decision filed January 27, 1961, the 
hearing examiner ordered that the complaint be dismissed. 

The Commission having considered the appeal of counsel sup- 
porting the complaint from the initial decision and the entire record 
in this proceeding and having determined that the appeal should 
be granted in part and denied in part and that the initial decision 
should be vacated and set aside, now makes its findings as to the 
facts, conclusions drawn therefrom and order which, together with 
the accompanying opinion, shall be in lieu of the findings, con- 
clusions and order contained in the initial decision. 


FINDINGS AS TO THE FACTS 


1. Respondent Browning King & Company, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of 
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the State of Pennsylvania, with its office and principal place of 
business located at 227 North Broad Street, Philadelphia, Penn- 
sylvania. 

Said corporation operates men’s retail clothing stores in Phila- 
delphia, Florida and the District of Columbia. Respondent A. Ben- 
jamin Wilkes is president of the corporation and actively partici- 
pated in the formulation, direction and control of its acts, policies 
and practices. Respondent Jack Hirsh was an officer and director 
of the corporation until March 4, 1960, but did not, as an individual, 
formulate, direct or control its practices or policies. The proceeding 
will be dismissed as to Jack Hirsh individually and as an officer 
of the corporation and as hereinafter used the term “respondents” 
will refer to the remaining respondents. 

Respondent Joseph Wilkes and the same A. Benjamin Wilkes are 
co-partners doing business as Ben Wilks Co. with their address 
at the same address as the corporate respondent. Ben Wilks Co. 
is a manufacturer and jobber of men’s clothing. 

2. Subsequent to the effective date of the Wool Products Labeling 
Act of 1939, respondents have introduced into commerce, sold, trans- 
ported, distributed, delivered for shipment and offered for sale 
wool products in commerce, as “commerce” and “wool products” are 
defined in the Wool Products Labeling Act. 

3. Certain of said wool products were misbranded in violation of 
Section 4(a) (1) of the Wool Products Labeling Act and the Rules 
and Regulations promulgated thereunder in that they were falsely 
or deceptively identified on labels or tags as consisting of “All 
Wool” when in fact said wool products did not consist of all wool, 
but contained a substantial percentage of non-woolen fibers. 

4. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the pro- 
visions of Section 4(a)(2) of the Wool Products Labeling Act 
and. the Rules and Regulations promulgated thereunder. 

5. In the course and conduct of their business, respondents are in 
competition, in commerce, with firms and individuals likewise en- 
gaged in the sale of wool, products. 

6. The charges in the complaint that respondents misbranded 
wool products in violation of Section 4(a) (1). of the Wool Prod- 
ucts Labeling Act by placing fictitious prices on tags attached to 
said wool products and that respondents used fictitious prices in the 
advertising and tagging of their products in violation of the Fed- 
eral Trade Commission Act are not sustained by the record and 
provision for the dismissal of said charges accordingly is included 
in the order appearing hereafter. 


BROWNING KING & CO., INC., ET AL. 161 
155 Order 


CONCLUSIONS 


The aforesaid acts and practices of respondents, herein found, 
constitute misbranding of wool products and were in violation of 
the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted unfair and deceptive acts 
and practices and unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents, Browning King & Company, 
Ine., a corporation, and its officers, and A. Benjamin Wilkes, in- 
dividually and as an officer of said corporation, and Joseph Wilkes 
and A. Benjamin Wilkes, individually and as co-partners trading 
as Ben Wilks Co., or under any other name, and respondents’ 
representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce, or the offering for sale, or the sale, transportation, dis- 
tribution or delivery for shipment in commerce, as “commerce” is 
defined in the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939, of “wool products”, as such products are 
defined in and subject to said Wool Products Labeling Act, do 
forthwith cease and desist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the 
constituent fibers included therein. 

2. Failing to affix labels to such products showing each element 
of information required to be disclosed by Section sa (2) of the 
Wool Products Labeling Act of 1989. 

It is further ordered, That the charges of Paragraph Six, Para- 
graph Nine and Paragraph Ten of the complaint be, and they 
hereby are, dismissed. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent Jack Hirsh as an individual and as an 
officer of the respondent corporation. 

It is further ordered, That the respondents named in the pre- 
amble of the order to cease and desist, shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 

693-490—64—12 
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The complaint in this matter charges respondents with misbrand- 
ing wool products as to fiber content and price in violation of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder and with fictitious pricing in the advertis- 
ing and labeling of their products in violation of the Federal Trade 
Commission Act. Counsel supporting the complaint has appealed 
from the hearing examiner’s order dismissing the complaint and 
from the findings and conclusions on which the order is based. 

The hearing examiner whose order is challenged did not hear 
the testimony of the witnesses in support of the complaint, having 
been designated to take the place of the original hearing examiner, 
who had retired, after counsel supporting the complaint had rested 
his case but prior to the reception of any evidence in defense of 
the charges. As a result of this substitution of hearing examiners, 
respondents filed a motion requesting a hearing de novo in this 
proceeding. In a somewhat unusual maneuver, the substitute ex- 
aminer informed counsel by letter that he was of the opinion 
that the motion should not be granted subject to certain considera- 
tions. As stated in the letter, which is in evidence as Commission 
Exhibit 124 A and B, the substitute examiner was of the belief, 
after reviewing the record, that a question of credibility was raised 
with respect to the testimony of one of the Commission witnesses. 
He informed counsel that he proposed to resolve this problem by 
disregarding entirely the testimony of this witness and the ex- 
hibits which had been presented through him. 

About five months after the date of the letter, one hearing was 
held before the substitute examiner to permit respondents to put 
in their defense. None of the witnesses who had previously testified 
were called as witnesses for any purpose at this last hearing. The 
substitute examiner formally ruled on the respondents’ motion for 
a trial de novo, denying the same, in his initial decision. 

It is clear from the substitute examiner’s letter that he found 
it necessary to make a credibility evaluation with respect to one 
of the witnesses testifying in support of the complaint. It is equally 
obvious from the initial decision that the substitute examiner also 
made a credibility evaluation with respect to two other Commis- 
sion witnesses who had conducted the investigation of the Browning 
King & Company, Inc., retail stores in Florida. In view of the 
conflict in the testimony of these two witnesses with that of the 
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individual respondent A. Benjamin Wilkes concerning pricing prac- 


tices in the Florida stores, it was indeed incumbent upon the ex- 
aminer to make such an evaluation. Moreover, it is clear that this 


evaluation constituted a material factor in the recommended deci- 
sion of the substitute examiner. On the basis of the court’s ruling 
in the Gamble-Skogmo case, the substitute examiner, at some stage 
in this proceeding, should have seen and heard these three wit- 
nesses testify and his failure to.do so was error. Accordingly, we 
can give no weight to the evidence adduced through these three 
witnesses in arriving at our decision. 

The first issue presented by the appeal of counsel supporting the 
complaint is whether the hearing examiner erred in dismissing the 
misbranding charges. In substance, the complaint alleges that re- 
spondents deceptively labeled their wool products with respect to 
the character and amount of the constituent fibers therein in viola- 
tion of Section 4(a)(1) of the Wool Products Labeling Act, and 
that said products were not labeled as required under Section 4(a) 
(2) which provides.in part that the label must show the percentage 
of the total fiber weight of the wool products of wool and other 
fibers contained therein. 

Both charges are fully sustained. on this record. Three labels 
taken from a sport coat in the Browning King store in Washington, 
D.C., are in evidence as Commission Exhibits 67 a, b and c. One 
label with the Browning King name printed thereon bears the 
wording “All Wool.” Another label, described as a fiber label, con- 
tains the wording “This garment contains ORLON ‘The Miracle 
Fiber’ Dupont-Virgin Yarn.” The third label on the same gar- 
ment, bearing the identification WPL 8576, gives the content of 
the garment as “65% Wool 35% Orlon.” The Commission investi- 
gator, through whom these labels were introduced and whose 
credibility is not in question, testified that he noted approximately 
166 coats so labeled. We agree with the hearing examiner that 
the fact that on said garments there was one label which correctly 
stated the wool and fiber content does not absolve the seller from 
responsibility for the other incorrect or incomplete labels. The 
Browning King label clearly violates both Sections 4(a)(1) and 
4(a) (2). Oh 

The record also contains another label, Commission Exhibit 68, 
obtained by the same investigator from a coat in the Washington, 
D.C., store. This was the only label on the garment and the fiber 
content. is stated thereon as “All Wool & Dacron.” This label is 


1Gamble-Skogmo, Inc. v. Federal Trade Commission, 211 F. 2d 106 (8th Cir. 1954). 
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deficient as it does not show the percentage of wool and Dacron 
in said garment as required by Section 4(a)(2). The investigator 
testified that he observed about 133 coats so labeled. 

Although the hearing examiner concluded that respondent Brown- 
ing King & Company, Inc., had misbranded wool products, he 
found in effect that the company had discontinued the practice. 
This is evidenced by his ruling in January, 1961, that since all of 
the evidence as to misbranding related to October, 1956, it would 
be an act of futility to require respondents to stop doing that 
which is not. shown on the record to have been done since that time. 
Obviously, this is not a proper basis for a finding of abandonment 
which, as a defense, must be established by respondents. 

The record is devoid of any evidence upon which to base a con- 
clusion that the practices have been surely stopped with no likeli- 
hood of resumption. We have no express assurance from respond- 
ents that they will not resume such practices and there is no indi- 
cation of any unusual circumstances which would support that con- 
clusion. On the contrary, respondents’ principal business remains 
that of selling those products the labeling of which was the occa- 
sion for the violations shown to exist. In view thereof and con- 
sidering the nature of the violations, we cannot assume, as did the 
hearing examiner, that respondents have not engaged in the illegal 
practices since the date they were initially observed. In our opin- 
ion, an order to cease and desist is necessary to regulate respondents’ 
present and future labeling practices. 

Throughout this proceeding, respondents have contended that 
Joseph Wilkes and A. Benjamin Wilkes cannot be held respon- 
sible for any misbranding violations in their capacities as co-part- 
ners trading as Ben Wilks Co. The evidence discloses that the 
corporate respondent, Browning King & Company, Inc., which 
operates men’s retail clothing stores in Pennsylvania, Florida and 
Washington, D.C., has its principal office at 227 N. Broad Street 
in Philadelphia, Pennsylvania. Ben Wilks Co. is engaged in 
manufacturing and jobbing men’s clothing and is located at the 
same address. Joseph Wilkes is the sole stockholder and A. Benja- 
min Wilkes is the president of the corporate respondent. These 
two formulate, direct and control the acts, policies and practices 
of the corporation. 

The clothing sold by Browning King retail stores is procured 
on consignment from Ben Wilks Co. As disclosed by the testimony 
of A. Benjamin Wilkes, the Browning King store in Washington, 
D.C., orders garments directly from Ben Wilks Co. After the gar- 
ments are selected, the Browning King labels are placed thereon by 
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a Browning King employee while the garments are in the Ben 
Wilks warehouse. The garments are then shipped to the Washington 
store by Ben Wilks Co. Moreover, garments bearing the labels in 
question are interchanged between the Browning King stores in 
Philadelphia, Florida and Washington, D.C., with all shipments 
being handled by Ben Wilks Co. It is obvious, therefore, that 
Ben Wilks Co. has transported and distributed misbranded wool 
products in commerce within the intent and meaning of Section 3 
of the Wool Products Labeling Act. Accordingly, the co-partners 
will be included in our order to cease and desist. 

Counsel supporting the complaint has also appealed from the 
hearing examiner’s ruling that the evidence fails to sustain the 
charge that respondents have used fictitious prices in the labeling 
and advertising of their products. As shown on the record, Brown- 
ing King engaged in comparative two-price advertising in Florida 
and Philadelphia. Since we cannot consider the testimony of the 
three witnesses whose credibility was put in issue by the hearing 
examiner, the only evidence in support of the advertising charge 
consists of copies of the advertisements themselves, which are largely 
seasonal, together with copies of eleven invoices showing’ sales at 
the lower prices. We cannot base a finding of fictitious pricing on 
such evidence. 

Browning King did not use comparative pricing in the adver- 
tising for its Washington, D.C., store. However, it did stamp in 
green ink on the Browning King label on all garments in the Wash- 
ington store, a price which was considerably lower than the original 
price printed on said label. These garments had been brought into 
the Washington, D.C., store from its other stores by Browning 
King expressly for the purpose of selling said garments at a re- 
duced price. Respondents admitted that they did not sell any 
garment at the higher of the two labeled prices in Washington, D.C. 

Although the evidence does not support a finding that the adver- 
tising used by the Washington store is deceptive, it does not 
follow that the two price-labels used in that store do not have a 
capacity to induce customers to purchase garments so labeled in the 
mistaken belief that the higher prices are the Browning King usual 
and regular retail prices of the garments in the Washington area. 
However, in view of the state of the record, we are constrained not 
to make the latter finding here. There may be a question as to 
whether the complaint was drawn with sufficient particularity to 
justify consideration of the fictitious labeling charge within so nar- 
row a compass. At all events, we do not deem it appropriate at 
this stage of the proceedings, everything here considered, to ap- 
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proach the case from that standpoint. Accordingly, we find that 
the charge of fictitious price labeling, as pleaded, has not been sus- 
tained. 

The only issue remaining for our consideration is whether our 
order to cease and desist should include Jack Hirsh individually and 
as an officer of the corporate respondent. The record discloses that 
Hirsh was secretary-treasurer and one of the directors of the corpo- 
ration at the time of the investigation and hearing in this matter, 
but was not a stockholder. His job was principally that of super- 
vising the alteration department and inspecting the physical plant 
of the various retail stores. There is no evidence that Hirsh was 
responsible for or participated in the formulation, direction or con- 
trol of the acts or practices of the corporation. Moreover, at the 
final hearing in this matter in November 1960, respondents’ counsel 
introduced evidence showing that Hirsh had resigned as an officer 
and director of the corporation in March 1960, and it appears that 
he is no longer in the clothing business. Under the circumstances, 
the complaint will be dismissed as to respondent Jack Hirsh in his 
individual capacity and as an officer of the corporation. 

To the extent set forth herein, the appeal of counsel supporting 
the complaint is granted but in all other respects it is denied. The 
initial decision is set aside and we are entering our own findings as 
to the facts, conclusions and order in conformity with this opinion. 


In THE MATTER OF 


DECCA DISTRIBUTING CORPORATION 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 7830. Complaint, Mar, 18, 1960—Decision, Aug. 2, 1961 


Order—following enactment of specific statutes which afford adequate protec- 
tion to the public against the challenged practices—dismissing complaint 
charging New York City distributors of phonograph records with giving 
illegal “payola” to radio and television disc jockeys. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the F adral 
Trade Commission, having reason to believe that Decca Distributing 
Corporation, a corporation, hereinafter referred to as respondent 
has violated the provisions of said Act, and it appearing to the 


DECCA DISTRIBUTING CORP. 167 
166 Complaint 


Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Decca Distributing Corporation is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its headquarters located at 445 
Park Avenue, New York, New York. 

Par. 2. Respondent is a wholly owned subsidiary of Decca Rec- 
ords, Inc. The respondent is now, and for some time last past has 
been, engaged in the offering for sale, sale and distribution of pho- 
nograph records and other products manufactured by its parent 
corporation, Decca Records, Inc. and by other subsidiaries of Decca 
Records, Inc. including Coral Records, Inc. and Brunswick Radio 
Corporation. Respondent sells and distributes said phonograph 
records and other products through some five divisions and thirty- 
one branch offices located throughout the United States, to retail 
outlets and jukebox operators in various States of the United States. 

In the course and conduct of its business, respondent now causes, 
and for some time last past has caused, the records its distributes 
to be shipped from one of its division headquarters or branch offices 
to purchasers thereof located in various other states of the United 
States, and maintains, and at all times mentioned herein has main- 
tained, a substantial course of trade in phonograph records in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 3. In the course and conduct of its business, at all times 
mentioned herein, respondent has been, and is now, in substanial 
competition, in commerce, with corporations, firms and individuals 
in the sale and distribution of phonograph records. 

Par. 4. After World War II, when television and radio stations 
shifted from “live” to recorded performances for much of their pro- 
gramming, the production, distribution and sale of phonograph rec- 
ords emerged as an important factor in the musical industry with 
a sales volume of approximately $400,000,000 in 1958. 

Record manufacturing companies and distributors ascertained that 
popular disk jockeys could, by “exposure” or the playing of a record 
day after day, sometimes as high as six to ten times a day, substan- 
tially increase the sales of those records so “exposed”. Some record 
manufacturers and distributors obtained and insured the “exposure” 
of certain records in which they were financially interested by dis- 
bursing “payola” to individuals authorized to select and “expose” 
records for both radio and television programs. 
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“Payola”, among other things, is the payment of money or other 
valuable consideration to disk jockeys of musical programs on radio 
and television stations to induce, stimulate or motivate the disk 
jockey to select, broadcast, “expose” and promote certain records in 
which the payer has a financial interest. 

Disk jockeys, in consideration of their receiving the payments 
heretofore described, either directly or by implication represent to 
their listening public that the records “exposed” on their broadcasts 
have been selected on their personal evaluation of each record’s 
merits or its general popularity with the public, whereas, in truth 
and in fact, one of the principal reasons or motivations guarantee- 
ing the record’s “exposure” is the “payola” payoff. 

Par. 5. In the course and conduct of its business in commerce 
during the last several years, the respondent has engaged in unfair 
and deceptive acts and practices and unfair methods of competition 
in the following respects: 

The respondent has negotiated for and disbursed “payola” to disk 
jockeys broadcasting musical programs over radio or television sta- 
tions broadcasting across state lines, or to other personnel who influ- 
ence the selection of the records “exposed” by the disk jockeys on 
such programs. 

Deception is inherent in “payola” inasmuch as it involves the pay- 
ment of a consideration on the express or implied understanding that 
the disk jockey will conceal, withhold or camouflage such fact from 
the listening public. 

The respondent has aided and abetted the deception of the public 
by various disk jockeys by controlling or unduly influencing the “ex- 
posure” of records by disk jockeys with the payment of money or 
other consideration to them, or to other personnel which select or 
participate in the selection of the records used on such broadcasts. 

Thus, “payola” is used by the respondent to mislead the public 
into believing that the records “exposed” were the independent and 
unbiased selections of the disk jockeys based either on each record’s 
merit or public popularity. This deception of the public has the 
capacity and tendency to cause the public to purchase the “exposed” 
records which they otherwise might not have purchased and, also, 
to enhance the popularity of the “exposed” records in various popu- 
larity polls, which in turn has the capacity and tendency to substan- 
tially increase the sales of the “exposed” records. 

Par. 6. The aforesaid acts, practices and methods have the capacity 
and tendency to mislead and deceive the public and to hinder, re- 
strain and suppress competition in the offering for sale, sale and 
distribution of phonograph records, and to divert trade unfairly to 
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the respondent from its competitors and substantial injury has 
thereby been done and may continue to be done to competition in 
commerce. 

Par. 7. The aforesaid acts and practices of respondent, as alleged 
herein, were and are all to the prejudice and injury of the public 
and of respondent’s competitors and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Mr. Arthur Wolter, Jr., and Mr. John T. Walker for the Com- 
mission. 
Mr. Robert J. Feldman, New York, N.Y., for the respondent. 


Inrr1au Decision py Asner E. Lipscoms, Hearing ExaMIner 


On March 18, 1960, the Commission issued its complaint herein, 
charging the Respondent, which is a wholly-owned subsidiary of 
Decca Records, Inc., and is engaged in the offering for sale, sale and 
distribution of phonograph records and other products manufactured 
by its parent corporation and by other subsidiaries thereof, with 
violation of the Federal Trade Commission Act, in that. Respondent 
has negotiated for and disbursed “payola”, which consists of the 
payment of money or other valuable consideration to disk jockeys 
of musical programs on radio and TV stations, to induce the disk 
jockeys to select, broadcast, “expose” and promote certain records, in 
which the Respondent is financially interested, on the express or 
implied understanding that the disk jockeys will conceal the fact of 
such payment from the listening public. 

On June 5, 1961, prior to the offering of any evidence herein, 
counsel supporting the complaint submitted a motion requesting that 
the complaint be dismissed without prejudice. In support of his 
request counsel supporting the complaint states that the Communi- 
cations Act of 1934 has been amended in several particulars, and 
that, as a result of those amendments, he considers “the continued 
prosecution of this matter an unnecessary expenditure of time, effort 
and funds in determining the legality of the alleged practice, since 
the protection of the public interest is now fully assured by specific 
statute”. Counsel for the Respondent offers no objection to the 
granting of this motion. 

After considering the motion to dismiss, the law and amendments 
referred to herein, and the oral reply thereto of counsel for the Re- 
spondent, the Hearing Examiner accepts the reasons offered in sup- 
port of the motion, and concurs in the opinion of counsel supporting 
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the complaint that the dismissal without prejudice of the complaint 
herein will be in the public interest. Therefore, 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to 
initiate further proceedings against the Respondent, should future 
events so warrant. | 

DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 2d day of 
August 1961, become the decision of the Commission. 


In THe Martrer oF 


NATIONAL DRUG PLAN, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8099. Complaint, Aug. 25, 1960—Decision, Aug. 2, 1961 


Consent order requiring Washington, D.C., mail order sellers of drugs, pre- 
scriptions, and pharmaceuticals, to cease making false representations in 
advertising their comparative prices and savings for customers, and their 
services and operations, as in the order below specified. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that National Drug 
Plan, Inc., a corporation, and Aaron Abranson, individually and as 
an officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrapy 1. Respondent National Drug Plan, Inc., is a corpora- 
tion duly organized, existing and doing business under and by virtue 
of the laws of the State of Delaware with its office and principal 
place of business located at 731 North Capitol Street, Washington 2, 
D.C. Respondent Aaron Abranson is President of the corporate 
respondent and Chairman of its Board of Directors. He dominates, 
controls and directs the policies, acts and practices of the respond- 
ent corporation, including the acts and practices hereinafter set out. 
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The address of the above individual respondent i is the same as that 
of the corporate respondent. 

Par. 2. Respondents are now, and for several months have been, 
engaged in the advertising, offering for sale, sale and distribution 
of drugs, prescriptions and pharmaceuticals to the public usually 
by mail. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
District of Columbia to purchasers thereof located in various other 
States of the United States and in the District of Columbia and 
maintain, and at all times mentioned herein have maintained, a sub- 
stantial course of trade in said products in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their products, respondents have 
made certain statements in their advertisements concerning their 
products. Among and typical of such statements are the following: 

Save 25% to 50% on all your prescriptions and WARS through member- 
ship in National Drug Plan. 

* * * * * * * 

You save because we operate on a volume basis. 

* * * * * * * 

Our registered pharmacists compound your prescriptions in ultra-modern 
regularly inspected pharmacies. 

* * * * * * * 

Only select Occupation Groups are Eligible. 

* * * * * * * 

No matter how great your needs for vitamins and prescriptions may become 
through the years we will fill your requests. 

* * * * * * * 


Par. 5. By and through the aforesaid statements respondents rep- 
resented, directly and by implication: 

1. That they offer prescriptions and vitamin products at savings 
of 25% to 50% from the price which those participating in their 
plan would be required to pay if bought by them in their respective 
communities. 

2. That such savings are possible because they operate on a volume 
basis. 

3. That their prescriptions are compounded by their own phar- 
macists in inspected pharmacies. 

4. That they sell only to select groups. 


172 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 F.T.C. 


5. That they can and will fill all prescriptions. 

Par. 6. Said statements and representations were and are false, 
misleading and deceptive. In truth and in fact: 

1. Purchasers cannot save any stated amount on prescriptions as 
costs of prescriptions differ in different localities depending upon 
the brand of drugs used and the amount added for professional 
services in compounding the prescriptions. 

Purported savings claimed by respondents on vitamins are based 
upon fair trade prices. There are many localities where fair trade 
prices do-not prevail and vitamins can be purchased for amounts 
substantially less than fair trade prices in such localities. 

2. Proposed respondents do not operate on a volume basis. 

3. Many of the prescriptions sold by proposed respondents are not 
compounded by them but are purchased from others. The District 
of Columbia does not inspect pharmacies. 

4. Proposed respondents sell to everyone. 

5. Respondents cannot fill prescriptions containing narcotics as 
these cannot be transported through the mails. 

Par. 7. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of drugs, 
prescriptions and pharmaceuticals of the same general kind and 
nature as that sold by respondents. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ product by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to re- 
spondents from their competitors and substantial injury has thereby 
been, and is being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Morton Nesmith for the Commission. 
Respondents for themselves. 
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The complaint herein was issued August 25, 1960, charging the 
Respondents with using, in advertisements concerning their prod- 
ucts, false, misleading and deceptive statements and representations 
which constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce, in violation of the Federal 
Trade Commission Act. 

Thereafter, on June 9, 1961, Respondents and counsel supporting 
the complaint herein entered into an Agreement Containing Con- 
sent Order To Cease And Desist, which was approved by the Direc- 
tor and Assistant Director of the Commission’s Bureau of Litigation, 
and thereafter, on June 14, 1961, submitted to the Hearing Examiner 
for consideration. 

The agreement identifies Respondent National Drug Plan, Inc. as 
a Delaware corporation, with its office and principal place of busi- 
ness located at 731 North Capitol Street, Washington, D.C., and 
Respondent Aaron Abramson (erroneously named in the complaint 
as Aaron Abranson) as an officer of the corporate respondent, 
who formulates, directs and controls the policies, acts and practices 
thereof, his address being the same as that of the corporate re- 
spondent. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

Respondents waive any further procedure before the Hearing 
Examiner and the Commission; the making of findings of fact and 
conclusions of law; and all of the rights they may have to chal- 
lenge or contest the validity of the order to cease and desist entered 
in accordance with the agreement. All parties agree that the record 
on which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; 
that the order to cease and desist, as contained in the agreement, 
when it shall have become a part of the decision of the Commission, 
shall have the same force and effect as if entered after a full hear- 
ing, and may be altered, modified or set aside in the manner pro- 
vided for other orders; that the complaint herein may be used in 
construing the terms of said order; and that the agreement is for 
settlement purposes only, and does not constitute an admission by 
Respondents that they have violated the law as alleged in the 
complaint. 
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After consideration of the allegations of the complaint and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance with 
the terms of the aforesaid agreement, the Hearing Examiner ac- 
cepts the Agreement Containing Consent Order To Cease And 
Desist, finds that the Commission has jurisdiction over the Respond- 
ents and over their acts and practices as alleged in the complaint; 
and finds that this proceeding is in the public interest. Therefore, 

It is ordered, That Respondents National Drug Plan, Inc., a 
corporation, and its officers, and Aaron Abramson, individually and 
as an officer of said corporation, and Respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of prescriptions, vitamins, pharmaceuticals and drugs or other 
products, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

A. Representing, directly or by implication, that: 

1. Any savings are afforded in the purchase of said products un- 
less the price at which they are offered constitutes a reduction from 
the price at which such products are usually and customarily sold 
in the trade area where the representation is made; 

2. Respondents operate on a volume basis; 

3. Respondents compound all of the prescriptions filled by them; 
or that they compound any number or proportion of prescriptions 
filled by them which is not in accordance with the facts; 

4. Their prescriptions are compounded in inspected pharmacies, 
unless such is the fact; 

5. Respondents sell only to selected persons or groups; 

6. Respondents can fill all types of prescriptions and ship them 
through the United States mails; 

B. Misrepresenting in any manner the amount of savings avail- 
able to purchasers of Respondents’ prescriptions, vitamins, pharma- 
ceuticals, drugs, or other products, or the amount by which the 
price thereof is reduced from the price at which they are usually 
and customarily sold by Respondents or their competitors in the 
normal course of their business. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 2d day of 
August 1961, become the decision of the Commission; and, ac- 
cordingly: 
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It 7s ordered, That respondents National Drug Plan, Inc., a cor- 
poration, and Aaron Abramson, individually and as an officer of 
said corporation, shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have 
complied with the order to cease and desist. 


In THE MarTrer oF 


DOMINION BRIQUETTES & CHEMICALS, LTD., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 7937. Complaint, June 10, 1960—Decision, Aug. 4, 1961 


Consent order requiring distributors in Palo Alto, Calif., to cease selling as 
“charcoal”, briquets received from a company in Canada which manufac- 
tured them from lignite. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Dominion 
Briquettes & Chemicals, Ltd., a corporation, and Crawford Asso- 
ciates, Inc., a corporation, and Chester C. Crawford, Edmond A. 
Mathis and Ethel R. Crawford, individually and as officers of the 
latter corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParaGraPH 1. Respondent Dominion Briquettes & Chemicals, 
Ltd., is a Canadian corporation, organized, existing and doing busi- 
ness under and by virtue of the laws of Canada and the Province 
of Manitoba, in particular. Its office and principal place of business 
is located at 510 Electric Railway Chambers, Winnipeg, Manitoba. 
Its United States office is located at 4123 Dake Avenue, Palo Alto, 
California. 

Respondent Crawford Associates, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California with its. office and place of business located at 
4123 Dake Avenue, Palo Alto, California. This corporate re- 
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spondent is the sales agent in the United States for corporate 
respondent Dominion Briquettes & Chemicals, Ltd. 

Respondents Chester C. Crawford, Edmond A. Mathis and Ethel 
R. Crawford are officers of the latter corporate respondent and as 
such they formulate, direct and control the acts and practices thereof, 
including the acts and practices hereinafter set forth. Their address 
is the same as Crawford Associates, Inc. 

Par. 2. Respondents are now and for some time last past have 
been engaged in the offering for sale, sale and distribution of 
briquets manufactured from lignite by respondent Dominion Bri- 
quettes & Chemicals, Ltd. Sales to distributors and retailers in the 
United States are made by respondents, Crawford Associates, Inc., 
and the individuals named above, who arrange for the direct ship- 
ment of the briquets by Dominion Briquettes & Chemicals, Ltd., 
from its factory in Canada to the respective purchasers in various 
states of the United States and maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in said 
product in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 3. In the course and conduct of their businesses, respond- 
ents are in competition, in commerce, with corporations, firms and 
individuals in the sale of briquets. 

Par. 4. In the course and conduct of their businesses, and for 
the purpose of inducing the sale of their briquets, the respondents 
have described such product as “charcoal” briquets. 

Par. 5. The public generally understands and believes that an 
article described as “charcoal” is made from wood. Respondents, 
through the use of the word “charcoal” as descriptive of, or in con- 
nection with, their product lead the public into the erroneous and 
mistaken belief that their product is made from wood, and into 
the purchase of substantial quantities of their said product by 
reason of said erroneous and mistaken belief. 

As a consequence thereof substantial trade in commerce has been, 
and is being, unfairly diverted to respondents from their competitors 
and injury has thereby been, and is being, done to competition in 
commerce. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 
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Mr. John J. McNally and Mr. Ames W. Williams for the Com- 
mission. 

Steinhart, Goldberg, Feigenbaum & Ladar, by Mr. Joseph J. 
Carter, San Francisco, Calif., for the respondents. 


Inrt1au Decision sy Loren H. Laveurin, Heartinc Examiner 


The Federal Trade Commission (sometimes also hereinafter re- 
ferred to as the Commission) on June 10, 1960, issued its complaint 
herein, charging the above-named respondents with having violated 
the provisions of the Federal Trade Commission Act in certain 
particulars, and respondents were duly served with process. 

On May 18, 1961, there was submitted to the undersigned hearing 
examiner of the Commission, for his consideration and approval, 
an “Agreement Containing Consent Order To Cease And Desist”, 
which had been entered into by and between respondents and 
counsel for both parties, under date of May 5, 1961, subject to the 
approval of the Bureau of Litigation of the Commission, which 
had subsequently duly approved the same. 

On due consideration of such agreement, the hearing examiner 
finds that said agreement, both in form and in content, is in accord 
with § 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings, and that by said agreement the parties have specifically 
agreed to the following matters: 

1. Respondent Dominion Briquettes & Chemicals, Ltd., is a Cana- 
dian corporation, organized, existing and doing business under and 
by virtue of the laws of Canada and the Province of Manitoba, in 
particular. Its office and principal place of business is located at 
510 Electric Railway Chambers, in the City of Winnipeg, Province 
of Manitoba, Canada. 

Respondent Crawford Associates, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California, with its office and place of business located 
since February 1, 1961, at 903 North San Antonio Road, in the City 
of Los Altos, State of California. 

Respondents Chester C. Crawford, Edmond A. Mathis and Ethel 
R. Crawford are individuals and are officers of respondent. Craw- 
ford Associates, Inc., and formulate, direct and control the acts and 
practices thereof. Their business address is the same as that of 
Crawford Associates, Inc. 

2. True copies of the complaint were sent by means of registered 
mail to respondent Dominion Briquettes & Chemicals, Ltd., at the 
offices of Crawford Associates, Inc., and at the principal office of 

693-490—64_18 
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Dominion Briquettes & Chemicals, Ltd. at 510 Electric Railway 
Chambers, Winnipeg, Manitoba, Canada. Receipt thereof was duly 
acknowledged, but respondent Dominion Briquettes & Chemicals, 
Ltd. has filed special appearance in this proceeding. 

3. Respondents Crawford Associates, Inc., and Chester C. Craw- 
ford, Edmond A..Mathis and Ethel R. oc individually and 
as officers of said corporation, admit all the jurisdictional facts al- 
leged in the complaint and ‘agree that the record may be taken as 
if findings of jurisdictional facts had — duly made in pe Ge 
ance with such allegations. » 

Respondent’ Dominion Briquettes & Chemicals, Ltd.’ “does not 
admit the jurisdictional facts alleged in the complaint. Counsel: 
supporting complaints states he cannot prove’ that the relationship 
between respondents Crawford Associates, Inc., Chester C. Craw- 
ford, Edmond ‘A: Mathis;'and Ethel R. Crawford as individuals 
and'as officers of said’ corporation, and the respondent ‘Dominion 
Briquettes & Chemicals, Ltd., is other than that of buyers and seller, 
respectively; and states Further his’ knowledge and belief that since” 
Dominion Briquettes & Chemicals,’ Ltd: has no agent’ in, and is 
not ‘otherwise engaged in doing business in the’ United. States, the 
said” corporate: respondent ‘is not’ subject’ to the Jurisdiction’ of the 
Federal ‘Trade Commission. | . 

4. This* agreement disposes ‘of all- of this’ proceeding as to’ all 
parties and provides for dismissal of complaint against the ‘cor-' 
porate respondent Dominion Briquettes & Cheats, oe 

5."Respondents waive: 

(a) Any® further procedural steps before the nhaiing examiner 
and the Commission; a 

(b) The making bE findings of''fact or conclusions of Taw and 

(c) All of the rights they may have to challenge or: eonteee the 
validity: of the order’ to ceasé' and desist entered in accordance 
with this ‘agreement. 

6. The record on which’ the ‘initial decision and’ the dldeibtori of 
the Commission shall be: based shall consist solely a the ely gel 
and this agreement. 

7. This agreement shall not become a part of the official récord 
unless and until it becomes a part of the decision of ‘the Commis- 
sion. . xt 
8. This agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have ee nts 
law’as alleged’ in the complaint. 

9. The following order to cease and desist may be entered in 
this proceeding’ by the Commission without further notice to re- 
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spondents. When so entered it shall have the same force and effect. 
as if entered after a full hearing. It may be altered, modified or 
set aside in the manner provided for other orders. The complaint 
may be used in construing the. terms,of the order. 

Upon due consideration of the complaint filed herein and the said 
“Agreement Containing Consent Order To Cease And Desist”, the 
hearing examiner approves and accepts this agreement; finds that 
the Commission has jurisdiction of the subject-matter of this pro- 
ceeding and of all respondents herein except Dominion Briquettes & 
Chemicals, Ltd.; that the complaint. states.a legal cause for com- 
plaint under the Federal Trade Commission Act, against all re- 
spondents except Dominion Briquettes & pete Ltd., both 
generally and in each of the particulars alleged, therein; a this 
proceeding is in the interest of the public; that: the arcvies ‘proposed 
m said agreement’ is appropriate for the just disposition’ of all’ the 
issues in this proceeding as to all of the parties hereto; ‘and that 
said order therefore should be, and, hereby is, entered as follows: 

It is ordered, That respondents Crawford Associates, Inc., a cor- 
poration, and its officers, and. Chester C:Crawford,' Edmond ‘A. 
Mathis and: Ethel R. Crawford, individually and'‘as ofiners of ‘said’ 
corporate respondent, and respondents’ agents, representatives and’ 
employees, directly. or: through any corporate or other device, in 
connection: with: the offering for’sale,\sale:or distribution in’ com’ 
merce, as “commerce” is defined in the Federal: Trade ‘Commission 
Acts of briquets’ manufactured from lignite, do forthwith cease 
and :desist from describing or representing, directly or: indirectly, 
that such product is charcoal, unless’ there is also set’ ‘forth: in’ a’ 
clear and conspicuous manner and in*conjunction therewith, a) dis- 
closure that such briquets are manufactured: from lignite. 

It is:further ordered, That the complaint herein’ be dismissed as 
to respondent: Dominion Briquettes :& Chemicals, Ltd. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’ Rules of Practice, 
the initial decision of the hearing examiner shall, on the 4th day of 
August 1961, become the decision of the Commission ; and, accord- 
ingly: 

It is ordered, That respondents Crawford Associates, ‘Inc., a cor- 
poration, and Chester O. Crawford, Edmond A. Mathis, aad Ethel 
R. Crawford, individually and as officers of said corporation, shall, 
within sixty (60) days after service upon them of this order, file 
fae the Commission a report in writing, setting forth in detail the 
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manner and form in which they have complied with the order to 
cease and desist. 


In tHE MATTER OF 


THE SORRELLS BROS. PRODUCE COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8059. Complaint, July 29, 1960—Decision, Aug. 4, 1961 


Consent order requiring a commission merchant in Forest Park, Ga., dealing 
‘in citrus fruits’and other food products, to cease receiving and accepting 
from suppliers, commissions on substantial purchases of food products for 
its own account for resale—such as a discount of 10 cents per 13§ bushel 
box of citrus fruit or a lower price reflecting brokerage from Florida 
packers—thus violating Sec. 2(c) of the Clayton Act. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
“particularly described, has been and is now violating the: provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended 
(U.S.C. Title 15, Section 13), hereby issues its complaint, stating 
its charges with respect thereto as follows: — 

ParacGraPH 1. Respondent The Sorrells Bros. Produce Company, 
Inc. is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Georgia, with its office 
and principal place of business located at 19-21 Building G, State 
Farmers Market, Forest Park, Georgia. 

Par. 2. Respondent is now, and for the past several years has 
been, engaged in business primarily as a wholesale grocer or com- 
mission merchant purchasing, selling and distributing citrus fruit, 
such as oranges, tangerines and grapefruit, as well as other prod- 
ucts, all of which are hereinafter sometimes referred to as food 
products. Respondent purchases its food products from a large 
number of suppliers located in many sections of the United States. 

Par. 3. In the course and conduct of its business for the past 
several years, respondent has purchased and distributed, and is now 
purchasing and distributing, food products in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, as amended, from 
suppliers or sellers located in several States of the United States 
other than the State of Georgia, in which respondent is located. 
Respondent transports or causes such food products, when pur- 
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chased, to be transported from the places of business or packing 
plants of its suppliers located in various other States of the United 
States to respondent who is located in the State of Georgia, or to 
respondent’s customers located in said State or elsewhere. Thus, 
there has been at all times mentioned herein a continuous course of 
trade in commerce in the purchase of said food products across state 
lines between respondent and its respective suppliers or sellers of 
such products. 

Par. 4. In the course and conduct of its business for the past 
several years, but more particularly since January 1, 1959, respond- 
ent has been and is now making substantial purchases of food prod- 
ucts for its own account for resale from some, but not all, of its 
suppliers, and on a large number of these purchases respondent has 
received and accepted, and is now receiving and accepting, from said 
suppliers a commission, brokerage, or other compensation, or an 
allowance or discount in lieu thereof, in connection therewith. 

For example, respondent makes substantial purchases of citrus 
fruit from a number of packers or suppliers located in the State of 
Florida, and receives from the packers on said purchases, a broker- 
age or commission, or a discount, in lieu thereof, usually at the rate 
of 10 cents per 134 bushel box, or equivalent. In many instances 
respondent receives a lower price from the supplier which reflects 
said commission or brokerage. 

Par. 5. The acts and practices of respondent in receiving and 
accepting a brokerage or a commission, or an allowance or discount 
in lieu thereof, on its own purchases, as above alleged and described, 
are in violation of subsection (c) of Section 2 of the Clayton Act, 
as amended (U.S.C. Title 15, Section 13). 


Mr. Cecil G. Miles and Mr. Basil J. Mezines supporting the 
complaint. 
Mr. Warren E. Hall, Jr., Bartow, Fla., for respondent. 


IniT14L Decision By Leon R. Gross, Hearina EXAMINER 


On July 29, 1960, the Federal Trade Commission issued a com- 
plaint against the above-named respondent, in which it was charged 
with violating §2(c) of the Clayton Act, as amended (U.S.C. Title 
15, § 13), by, among other things, receiving and accepting a broker- 
age or commission or an allowance or discount in lieu thereof, on 
its own purchases: of food products:which are-sold and. transported 
in interstate commerce, as “commerce” is defined in the Federal 
Trade Commission and Clayton Acts. A true and correct copy of 
the complaint was served upon respondent, as required by law. 
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Thereafter respondent agreed to dispose of this proceeding without 
a formal hearing, pursuant to the terms of an agreement dated 
June 12, 1961, containing consent order to cease and desist. The 
agreement was submitted to the undersigned hearing examiner, on 
June 14, 1961, in accordance with § 3.25 of the Commission’s| Rules 
of Practice for Adjudicative Proceedings. The agreement purports 
to dispose of this proceeding as to the respondent, and contains the 
form of a consent cease-and-desist order which the parties have 
represented. is dispositive of the issues involved in this proceeding. 
The agreement has:been signed by the president of respondent cor- 
poration, its attorney, and by counsel supporting the complaint, and 
has been approved by the Director of the Bureau of Litigation of 
the Federal Trade Commission. In said agreement respondent: ad- 
mits all of the jurisdictional. facts alleged. in the complaint and 
agrees that the record may be. taken as if findings of jurisdictional 
facts had. been made in. accordance, with such allegations. In the 
agreement the respondent, waives: (a) any further procedural. steps 
before the hearing examiner and the,Commission; (b) the making 
of findings of fact. or conclusions. of law; and (c).all rights; re- 
spondent may have to. challenge or contest the validity of the order 
to cease and desist entered in,accordance with the agreement. 

The parties further agree, in said agreement, that, the record;on 
which the initial decision and the decision of the Commission shall 
be, based: shall consist. solely of the complaint and the agreement; 
that. the agreement shall not become a part of. the. official, record 
unless and until it’ becomes a part of the decision of the Federal 
Trade Commission; thatthe order to.cease and. desist. entered in 
this proceeding by the Commission .may be ‘entered without further 
notice to respondent, and when so entered such order will have the 
same force and effect as if entered after a full hearing. Said order 
may be altered, modified or set aside in the manner provided for 
other orders, and the complaint may be used in construing the terms 
of the, order.. As 

The parties have covenanted that the said agreement is for settle- 
ment purposes only and does not constitute an ‘admission’ by ‘the 
respondent that it ‘has violated the law as alleged in the complaint. 
This proceeding having now come on for final consideration’ ‘on 
the complaint and the aforesaid agreement: containing consent order, 
and. it appearing that the order which! is approved in and by said 
agreement disposes of all the issues presented: by the complaint’as to 
all of the parties involved, said agreement -is hereby accepted and 
approved’ as ‘complying with §§ 3:21: and 3.25: of ‘the Commission’s 
Rules of Practice for Adjudicative Proceedings. The undersigned 
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hearing examiner, having considered the agreement and proposed 
order and being of the opinion that the acceptance thereof will be 
in the public interest, makes the following findings and issues the 
following order: 

wr FINDINGS 


1. The Federal Trade Commission has jurisdiction over the parties 
and the subject matter of this proceeding; 

2. Respondent The Sorrells Bros. Produce Company, Inc., is’a 
corporation organized, existing and doing business under and. by 
virtue of the:laws of the State of Georgia, with its office: and. prin- 
cipal place of business located at. 19-21 Building G, State nana: 
Market, Forest Park, Georgia. 

3. Mpisensees is engaged in commerce as Robaannewie’ is defined 
‘inj the Clayton Act. | isa 

4. The complaint filed herein states a cause of action — the 
respondent: under § 2c) of the Clayton Act, as amended (U:S.C. 
Title 15,'§ 13), and this proceeding is in isthe eablic interest. ial 
therefore 

. It is ordered; That respondent ‘The Sorrells: Bros. Spuakety haw. 
pany; -Ine., a corporation, and ‘its officers, agents, representatives:and 
chiles directly or through any corporate or other device, ini con- 
nection with the purchase of citrus fruit or produce in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, 
anything of value as a commission, brokerage, or other compensa- 
tion, or any ‘allowance or discount in lieu thereof, upon or in ‘con- 
nection with any purchase of citrus fruit or produce for respondent’s 
own account, or, where respondent is the, agent, representative, or 
other intermediary acting for or in behalf, or is subject. to hp: direct 
or ggg ng ila of any buyer. 


‘DECISION ‘OF THE COMMISSION AND ORDER TO FILE REPORT OF ‘COMPLIANCE 


“This sniitier having come on to be heard by the Commission’ upon 
its review of the hearing examiner’s initial decision, filed’ June 20, 
1961, accepting an agreement containing a consent order erenter 
executed by the respondent and, counsel in support of the com- 
plaint; and 

It appearing that fee five sentence in cin cual decision some 
ing. to summarize the charge in the complaint is in ¢rror; and, that 
the initial decision contains a finding which is not based, on.,.the 
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aforesaid agreement and is, to that extent, at variance with such 
agreement; and 

The Commission being of the opinion that these errors should be 
corrected : 

It is ordered, That the initial decision be, and it hereby is, 
amended by striking from the eighth line of the first paragraph on 
page 2 of said decision the words “Federal Trade Commission and 
Clayton Acts”, and by substituting therefor the words “Clayton 
Act”. 

It is further ordered, That the initial decision be, and it hereby 
is, amended by striking the words “Federal Trade Commission Act” 
from finding number 3 on page 3 of said decision, and by substi- 
tuting therefor the words “Clayton Act”. 

It is further ordered, That the initial decision, as so amended, 
shall on the 4th day of August 1961, become the decision of the 
Commission. 

It is further ordered, That respondent, The Sorrells Bros. Produce 
Company, Inc., a corporation, shall, within sixty (60) days after 
service upon it of this order, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with the order contained in the aforesaid initial decision, 
as amended. . 


In THE MATTER OF 


CLAY FURS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8306. Complaint, Mar. 6, 1961—Decision, Aug. 4, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by setting forth on invoices the name of an animal 
other than that producing the particular fur, by failing to set forth the 
term “Dyed Mouton processed Lamb” on invoices where required, and by 
failing in other respects to comply with invoicing and labeling require- 
ments. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Clay Furs, Inc., a corporation, and Max 
Kramer, George Schneider and Max Greenberg, individually and 


CLAY FURS, INC., ET AL. 185 
184 Complaint 


as officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts and the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Clay Furs, Inc. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 224 West 30th Street, New York, New York. 

Max Kramer, George Schneider and Max Greenberg are officers 
of the said corporate respondent and control, formulate and direct 
the acts, practices and policies of the said corporate respondent. 
Their office and principal place of business is the same as that of the 
said“corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce, and in the manufacture 
for introduction into commerce, and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distri- 
bution, in commerce, of fur products; and have manufactured for 
sale, sold, advertised, offered for sale, transported and distributed 
fur products which have been made in whole or in part of fur which 
had been shipped and received in commerce as the terms “commerce”, 
“fur” and “fur product” are defined in the Fur Products Labeling 
Act. 

Par. 3. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. a 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in that respondents set forth on invoices pertaining to fur 
products the name of an animal other than the name of the animal 
that produced the fur, in violation of Section 5(b) (2) of the Fur 
Products Labeling Act. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
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were not “invoiced ‘in accordance with. the» Rules» any ayaa oe 
promulgated theréunder in the ‘following respects: <1) /igio’y 9¥s. 

‘(a)'*The term ‘Dyed Mouton’ processed Lamb” ian notiiset: forth: 
wherean' election was made to use: that: term: instead of ae ams, 
violation of Rule 9 of said’ Rules’and Regulations.°¢ ivo~ 20. 

(b) Required item numbers were not set: forth:,on’ invoices” in 
violation°of' Rule 40 of said Rules. and. Regulations. | 

Par.o7.. The aforesaid acts and practices of respondents; as: herein’ 
alleged, are‘in violation of the Fur Products Labeling, Act andthe 
Rules and Regulations ‘promulgated ‘thereunder ‘and: constitute un~: 
fair ‘and deceptive acts and ees ‘in commerce basics the sede 
eral: Trade Commission Actos fie inabdouayt stexoqias bine 


We r. DeWi itt vis Puckett supporting the complaint. 
“Ur. Charles Goldberg, of New York, N -Y., for. “Fespendents. 


JTnrrran Drcrston BY JOHN B. PorNvEXTER, Hosa wie Pays 


ie Miocely 6, 1961. the E salou ta Te aais (Sccmasaaiaek Reine ‘a com, 
plaint charging the aboye- named. respondents. with misbranding and: 
falsely and deceptively, invoicing certain..of .their fur..products, 2, 
violation, of the, Federal Trade. Commission Act ands the. Fur Prod-; 
ucts, Labeling Act. ; 

After issuance.and service. of thes cenelaets ie. oo their: 
attorney, and, counsel supporting, the:, complaint, entered. into an; 
agreement . for),a,consent.,order. ., The, agreement. is signed,,, among” 
other persons, by “George R. Schneider”. An affidavit has been 
submitted; by, George. Schneider, stating that ,he is,.the George 
Schneider named in.the.complaint and has used and signed his,name. 
“George, Schneider” and “George. R. Schneider”: interchangeably... 
The, agreement has been approyed , by, the Director and. the, Acting, 
Assistant. Director. of the Bureau..of Litigation. The agreament 
disposes. of the matters, complained about. 

The. pertinent provisions of said: agreement, are. as. calenae ree 
spondents admit. all jurisdictional, facts; the complaint, may,.be, used. 
in construing the terms of the order; the order shall have, the, same, 
force.and effect as if entered after a, full hearing and. the said agree- 
ment shall: not, become: a part of the official record of the proceeding: 
unless and until it becomes a part of the decision, of the Commis- 
sion; the record herein. shall. consist solely of the complaint and the. 
agreement ; respondents waive the requirement, that. the decision, must y 
contain. a. statement of findings of. fact. and, conclusions. of law; ‘Te- 
spondents waive further. procedural, steps before the hearing. exami; : 
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ner and: the Commission, andthe order may be altered, modified, or 
set aside in the manner provided by statute for other orders?’ re- 
spondents waive any right to challenge*or contest the validity of the 
order entered in accordance ‘with the: agreement ‘and the’ signing: of 
said agreement’ is for settlement: purposes only ‘and’ does not consti- 
tute'an admission by~respondents that’ they’ have violated: the law 
as alleged in the complaint. | 

The undersigned hearing examiner having ‘considered the” agree- 
ment and proposed order, hereby accepts such agreement; makes’ the 
following: jurisdictional Giidin oS! and issues the following order: 


JURISDICTIONAL FINDINGS + 


i2 Respondent Clay Furs, Ine. is a corporation existing and doing 
business under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at 294 West 
30th Street, in the City of New York, State of New York. | 

2. Respondents Max Kramer, George Schneider and Max Green- 
berg, are officers of said corporation.’ They formulate, control' and 
direct the policies, acts and practices of the corporate respondent. 
Their address is the same as that of the corporate respondent.’ / 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents herent beve named 
and-the ag agit is in the fai ot mterest. | 


, ORDER. 


It is ordered, That respondents-CGlay Furs, Inc., a corporation, 
and its officers, and Max Kramer, George Schneider and Max Green- 
berg, individually and as officers of said corporation, and respond 
ents’ representatives, agents and employees, directly or-through any 
corporate or other device, in connection with the introduction or 
manufacture for introduction into commerce, or the sale, advertis- 
ing or offering forsale in commerce, or the transportation or distri- 
bution in commerce of fur products, or in connection with the sale, 
manufacture for sale, advertising, offering for sale, transportation 
or ‘distribution of fur products which have been made in whole. or 
in part of fur which has been shipped’and received in commerce, 
as “commerce”, “fur” and “fur product” are defined in the Fur 
Products Labeling Act do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur ‘products showing in words and 
figures plainly legible, all the information, required to be disclosed 
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by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B. Setting forth on imvoices pertaining to fur products the name 
or names of any animal or animals other than the name or names 
provided for in Section 5(b) (1) (A) of the Fur Products Labeling 
Act. 

C. Failing to set forth the term “Dyed Mouton processed Lamb” 
where an election is made to use that term instead of Lamb. 

D. Failing to set forth the item number or mark assigned to a 
fur product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 4th day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MATTER OF 


SON-CHIEF ELECTRICS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8307. Complaint, Mar. 6, 1961—Decision, Aug. 4, 1961 


Consent order requiring distributors in Winsted, Conn., to cease preticketing 
electric household appliances with fictitious prices and supplying custom- 
ers with catalog insert sheets and price lists which showed exaggerated 
amounts as “Retail” or “Suggested List’. prices for the appliances, thus 
representing the excessive prices to be the usual retail prices. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
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Trade Commission, having reason’'to believe that Son-Chief Elec- 
trics, Inc., a corporation, and Donal Fitzgerald, Maurice ‘F. Fitz- 
gerald anid Martin Fitzgerald, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent Son-Chief Electrics, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Connecticut. Its office and principal place 
of business is located on Meadow Street, Winsted, Connecticut. 

Respondents Donal F. Fitzgerald, Maurice F. Fitzgerald and 
Martin Fitzgerald are officers of the corporate respondent. These 
individuals formulate, direct and control the policies, acts and prac- 
tices of the corporate respondent and their address is the same as 
that of the corporate respondent. 

Par. 2. Respondents are now, and for more than one year last 
past have been, engaged in the sale and distribution of. electric 
household appliances to others who either sell to retailers for resale 
to the consuming public or who sell directly to the consuming public. 

Par. 3. Respondents cause and have caused their said electric 
household appliances when sold to be shipped from their place of 
business in the State of Connecticut to purchasers thereof, many of 
whom are located in various other States of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained a substantial course of trade in said appliances in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. At all times mentioned herein, respondents have been, 
and are now, in direct and substantial competition with other cor- 
porations, firms and individuals engaged in the sale and distribu- 
tion of similar electric household appliances in commerce. 

Par. 5. In the course and conduct of their business, and for the 
purpose of inducing the purchase of their electric appliances re- 
spondents have engaged in the practice of preticketing such appli- 
ances with the purported retail prices thereof. Respondents have 
also supplied their customers with catalog insert sheets and price 
lists which show the purported “Retail” or “Suggested List” prices 
of respondents said appliances. 

Par. 6. By means of the aforesaid preticketed prices, their cata- 
log insert sheets and price lists, respondents have represented di- 
rectly or by implication that the prices appearing thereon are the 
usual and regular retail prices of their appliances. 
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Par. 7, The aforesaid statements. and representations,are false,’ 
misleading: and:-deceptive.: In truth!and.in faet;the aforesaid pre-' 
ticketed: prices!and the “Retail” and: “Suggested List’ prices: appear-) 
ing on the:said: catalog insert sheets: and price: lists are fictitious and» 
in excess of the: usual and regular: retail prices /of said appliances: 

Par. 8. By the! aforesaid practices respondents place and: have; 
placed» in the hands of retailers the means and: instrumentalies by. 
and through which they may mislead and deceive the purchasing! 
public as to the usual and distin euamecisaoe of their said; electric 
appliances. |: 19 110 

Par. 9. The use: tes Ppaselonts oe the sfouecnid alee iniskoatiad 
and deceptive statements, representations and practices has had, and. 
now has, the capacity and tendency: to mislead and deceive. members 
of the purchasing public into the erroneous and mistaken: belief that’. 
said statements and representations were: and are true, and into the. 
purchase of substantial quantities of respondents’ appliances by rea- 
son of said erroneous and mistaken belief. Asia consequence thereof, 
substantial trade. in commerce has been, and is: being, unfairly di- 
verted to respondents from their competitors and ‘substantial injury : 
has thereby been, and is being, done to competition in commerce. 

‘Par. 10. The aforesaid acts. and practices of respondents, as herein 
alleged were and.are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now; constitutes, 
unfair and ‘deceptive acts and practices and unfair methods of com- 
petition in) commerce within the intent and. meaning of the F 5 ssc 
Trade: Commission Act. 


Mr. Edward F. Downs for the Commission. 
Respondents for themselves. 


INTriAL Decision sy Herman Tockeniey HARING IeXAMINER 


The couplalostie in this proceeding, issued, March 6, 1961, charged 
the respondents, Son-Chief, Electrics, Inc. (a corporation) organized, 
existing and doing business under the laws of the;State of, Connec- 
ticut) , and Donal F. Fitzgerald, Maurice F. Fitzgerald and Martin 
Fitzgerald (whose correct name is Martin D, Fitzgerald), individu- 
ally. and as officers of said. corporation, all located on. Meadow Street,.. 
Winsted, Connecticut, with violating the.Federal, Trade Commission 
Act by the use of ee misleading and deceptive pricing practices 
in, connection..with the offering Re sale, , sale and, distribution «of 
electric household appliances in commerce. 

. After, the issuance of the complaint, respondents and conta sup: 
porting the complaint, entered into an agreement, containing consent 
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order torcease and desist,:disposing of all, the issues sas ito ‘all. parties 
to this proceeding: Eiteniies Dy; Fitzgerald has certified that ‘heris;the 
Martin. Fitzgerald. named: in the complaint and hey has» consented 
that. such certification be made a. part..of the consent» agreement: 
It is»for this reason that)the Hearing Examiner has included :the 
“DY as part: of the name of said: Fitzgerald at the oii crbsone it 
appears in the consent order. ‘ 

it was expressly -provided in. said :agreement that cat areas 
Haat is for settlement purposes only and ‘does not: constitute-an 
admission by respondents that they have: violated the law: as. oe 
in the complaint. ceils 

- By the terms of said agreement, the relia aiivitiieds all. tine 
Tac facts alleged in the complaint’ and. agreed that. the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with the allegations. : . 

By said agreement, the parties expressly waived any) further pro- 
cedural steps before the Hearing Examiner and the: Commission; 
the making of findings of factor conclusions of law; and: all rights 
they may have to challenge or contest the validity of the, order to 
cease and desist entered in accordance therewith. 

. Respondents agreed further that the order to cease and desist, 
issued in accordance with said agreement, shall have the same force 
and effect as if made after a full hearing. 

It was further provided that said agreement, together with, the 
complaint, shall constitute the entire record herein; that, the com- 
plaint herein may be used in construing the ice of the order 
issued pursuant to said agreement ; and that said order may be 
altered, modified or set aside in the manner prescribed by the statute 
for oe of the Commission. 

The Hearing Examiner has considered such agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, the 
same is hereby accepted and; upon becoming part of the Commis- 
sion’s decision in accordance with Sections 3.21 and 3.25 of the Rules 
of Practice, shall be filed; and, in consonance with the terms thereof, 
the Hearing Examiner finds that the Federal Trade Commission 
has jurisdiction of the subject matter of this proceeding and of the 
respondents named, herein, and that this proceeding is in the interest 
of the public, and issues the following order: 


ORDER 


ak bes Sedorad That aeaondeoks Son-Chiet Eleotrits: Eni a ‘cor- 
ae and its officers and Donal F. Fitzgerald, Maurice F. Fitz- 
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gerald and Martin D. Fitzgerald, individually and as officers of ‘said 
corporation, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of electric household ap- 
pliances or any other merchandise in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, directly or by implication, by means of preticket- 
ing, through the use of catalog insert sheets or price lists, or in any 
other manner, that any amount is the usual and regular retail price 
of merchandise when such amount is in excess of the price at which 
said merchandise is usually and regularly sold at retail in the trade 
area or areas where the representations are made. 

2. Furnishing to others any means or instrumentality by or 
through which the public may be misled as to the usual and regular 
prices of respondents’ merchandise. 

3. Putting any plan into operation through the use of which re- 
tailers or others may misrepresent the usual and regular retail price 
of merchandise. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 4th day 
of August 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That respondents herein, shall, within sixty (60) 
days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist. 


In THE MatTrer oF 


SOPHIA MANDELBAUM TRADING AS 
MANDELBAUM’S FURS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8331. Complaint, Mar. 16, 1961—Decision, Aug. 4, 1961 


Consent order requiring Buffalo, N.Y., furriers to cease violating the Fur 


Products Labeling Act by failing to comply with labeling and invoicing 


requirements, i 
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Pursuant to the provisions of the Federal Trade Commission 
Act and the Fur Products Labeling Act, and by virtue of the au- 
thority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Sophia Mandelbaum, an individual 
trading as Mandelbaum’s Furs, hereinafter referred to as respond- 
ent, has violated the provisions of said Acts and the Rules and 
Regulations promulgated under the Fur Products Labeling Act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParaGRAPH 1. Respondent Sophia Mandelbaum is an individual 
trading as Mandelbaum’s Furs with her office and principal place 
of business located at 1418 Hertel Avenue, Buffalo, New York. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the manufacture 
for introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distri- 
bution, in commerce, of fur products and has manufactured for 
sale, sold, advertised, offered for sale, transported and distributed 
fur products which have been made in whole or in part of fur 
which had been shipped and received in commerce, as the terms 
“commerce”, “fur” and “fur product” are defined in the Fur Prod- 
ucts Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and 
form prescribed by the Rules and. Regulations promulgated there- 
under. 

Par. 4. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not 
labeled in accordance with the Rules and Regulations promulgated 
thereunder in the following respects: 

(a) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was mingled with non-required information, in viola- 
tion of Rule 29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was not set forth in the required sequence, in violation 
of Rule 30 of said Rules and Regulations. 

693-490—64—_14 
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(c) Information required ‘undersSeetion 4(2) of the Fur Prod- 
ucts Labeling Act and, the Rules and Regulations , Promulgated 
thereunder was not, ‘set forth’ separately | on. “Tabels with ¥ respect to 
each section of fur produéts composed of two or. more Sectio as _con- 
taining different animal furs, 1 in violation of Rule 36 of said: Beles 
and Regulations. B 

(d) Required item’ ‘numbers’ “were | ‘not. “set forth, on tabele) "in 
violation of Rule 40 of said Rules and Regulations. A ee 

Par. 5. Certain of said fur products: were falsely” and “decep- 
tively invoiced by respondent in that they | were “not ‘invoiced as 
required by Section 5(b) (1) of the Fur Products. ‘Labeling Act, 
and in the manner and form prescribed by the, Rules and Regula- 
tions promulgated thereunder. 

Par. 6. The aforesaid acts and practices of tespondent, as ‘herein 
alleged, are in violation of the Fur Products ‘Labeling Act. and. the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices i in commerce under the’ AA ee 
Trade Commission Act. 


‘Mr, Michael P. vet fe aN for the rice AON f a rg) 
Silwerberg and Silverberg, Buffalo, Ns yt > by Mr. N. cc, Séloen ber G, 
for respondent. . a 


_ Lnrrrau DECISION BY Lon R. Gross, Hzare Examen PS an 


‘The complaint 1 in this proceeding issued March 16, 1961, pursuant 
to the provisions of the Federal Trade Commintttn’ let charged 
the respondent’ Sophia Mandelbaum, ah individual’ trading as Man- 
delbatim’s Furs located at 1418 Hertel Avenue, Buffalo, New York, 
with ‘violating the Fur Products Labeling Act and thé Rules. and 
Regulations issued! thereunder by misbranding and falsely ancre 
their fur products. 

An agreement dated May 16, 1961,' “was “presented to the hearing 
examiner on June’'6, 1961, for’ the purpose of disposing of this pro- 
ceeding without ‘a Fownidl hearing pursuant ‘to’ Rules’ 3.21 and 3.95 
of this Commission’s Rules of Practica for Adjudicative® Proceed- 
ings. The agreement has' been signed by the parties and their coun- 
sel, and ‘has been approved by the Bureau of ‘Ditigation as the Fed: 
orl Trade Commission.” ’' 

In and by said'agreement ‘the ihittled agree as’ follows: 3 

1. Respondent | a dinits: all the jurisdictional’ facts alleged in the 
complaint’ and agrees’ that the record may be'taken as if findings’ of 


jurisdictional facts’ had’ been aenen made * in Heese ice with’ Stich 
allegations. 
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foge'"Phe agreement’ dispdses oft alb ofthis erep taht as to Ke 
perdies. rt wah 

“8. ‘Respondent’ twatvests sorted BH! . ‘qa9 

o9(a) Any further ptobedorsl steps: ‘idfores the eee examiner 
oa the Commission ; ia" 

(b) The making findings *offact or conclusions of law; i 

(c) All of the rights she may have to challenge or enthec the 
validity of the’ order to cease and desist, entered i in accor dance with 
this agreement. | 

4.-The record. ‘on ‘which the initial decision and the decision of the 
Commission shall be based shall consist solely of the complaint and 
this agreement. 

5. The agreement shall not become a part of the official’ record 
unless and until it becomes a part of the decision of the Commission. 

6. The agreement is for settlement purposes only and does not 
constitute an admission by respondent that she has violated the law 
as alleged in the complaint. 

7. The order to cease and desist approved and set forth in said 
agreement may be entered by the Commission without, further 
notice to the respondent. When so entered such order shall have 
the same force and effect as if entered after a full hearing. The 
order may be altered, modified or set aside in the same manner 
provided for other orders. The complaint may be used in construing 
the terms of the order. 

This proceeding having now ‘come on for final consideration on 
the’ complaint ‘and the aforesaid agreement. of May 16, 1961, con- 
taining consent order, and it appearing that the obdée which is 
approved in and by said agreement disposes of all the issues pre- 
sented by the complaint as to all of thé parties involved, said agree- 
ment is hereby accepted’ and approved as complying with Sections 
3.21 and 3.25 of the Commission’s Rules of Practice for Adjudicative 
Procéedings. The undersigned hearing examiner, having consid- 
ered the agreement and proposed'order and being of the opinion 
that the ‘acceptance thereof will be in the public interest, makes the 
following findings and: issues the est cause order: 


FINDINGS 


1. The Federal, Trade Commission has jurisdiction over the party 
and the subject, matter. of this Brose ne and this proceeding i is in 
the public. Interest; or +. 

5 ‘Respondent Benne Mandelbaum is an ‘individual trading as 
Mandelbaum’s Furs with her office and principal place of business 
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located: at 1418 Hertel Avenue, in ‘he. City of: Buffalo, State of 
New York. 

3. Respondent is engaged in commerce as “commerce” is defined 
in the pertinent statutes which are invoked by the complaint filed 
herein. 

ORDER 


It is ordered, That respondent Sophia Mandelbaum, an individual 
trading as Mandelbaum’s Furs, or under any other trade name, 
and respondent’s representatives, agents and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction, manufacture for introduction into commerce, or the sale, 
advertising, or offering for sale in commerce, or the transportation 
or distribution in commerce of fur products, or in connection with 
the sale, manufacture for sale, advertising, offering for sale, trans- 
portation or distribution of fur products, which are made in whole 
or in part of fur which has been shipped and received in commerce, 
as “commerce,” “fur” and “fur product” are defined in the Fur 
Products Labeling Act, do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in ards and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Erpdnets 
Labeling Act. 

B. Setting forth on labels affixed to fur products aes 
required under Section 4(2) of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder mingled with 
non-required information. 

C. Failing to set forth the information required under Section 
4(2) of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder in the required sequence. 

D, Failing to set forth separately on labels affixed to fur products 
composed of two or more sections containing different animal furs 
the information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
with respect to the fur comprising each section. 

E. Failing to set forth the item number or mark assigned to a 
fur product. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products 
showing in words and figures plainly legible all the information 
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required to be disclosed by each of the subsections of Section 5(b) (1) 
of the Fur Products Labeling Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practica, 
the mitial decision of the hearing examiner shall, on the 4th day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That respondent herein shall, within sixty (60) 
days after service upon her of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which she has complied with the order to cease and desist. 


In THE MATTER OF 


GRAND GASLIGHT, INC., TRADING AS 
GRAND HANDKERCHIEF COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS 
IDENTIFICATION: ACTS 


Docket 8336. Complaint, Mar. 16, 1961—Decision, Aug. 4, 1961 


Consent order requiring New York City distributors of textile fiber products 
to cease violating the Textile Fiber Products Identification Act by selling 
handkerchiefs which were not labeled with required information, and by 
furnishing false guaranties that their textile fiber products were not mis- 
branded. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commis- 
sion, having reason to believe that Grand Gaslight, Inc., a corpora- 
tion, trading as Grand Handkerchief Company, and Samuel Ruder- 
fer, individually and as an officer of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Acts 
and the Rules and Regulations under the Textile Fiber Products 
Identification’ Act, and it appearing’ to: the: Commission. that. a pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 
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Par. 1. Grand Gaslight, Ine, is a corporation organized,'existing 
and doing business under and by: virtue of the Jaws-:of! the"State of 
New York, with its office and principal place of business located at 
193° Fifth’ Avenue, ‘New ‘York!"New York: Said’ corporation ‘eni- 
ploys, the,trade name. Grand, Handkerchief CORRE in its business 
operations. ) ) 

_. Samuel Ruderfer, is an “officer. oe ant ae ee seapandont 
and formulates, controls and directs the acts, practices and: policies 
of. said_respondent., His office. and. principal place. of business is 
the. same as that of the: corporate, respondent. ese 

- Pars 2, Subsequent to: the, effective date of cies Tete. F iber 
Products Identification. Act .on, March . 3, 1960, respondents have 
been and are now engaged in the introduction, site advertising, and 
offering for sale, in commerce, and in the transportation or causing 
to be transported in commerce,;and..in ,the importation into the 
United States, of textile fiber products; and have sold, offered for 
sale, advertised, delivered, transported and caused to’ Shirascron ted,. 
textile fiber Brbdhiets, MICH) had been! advertised or offéred for sale 
in commerce; and have sold, offered for sale, advertised, delivered, 
transported’ and ‘caused to be transported, after shipment in” com: 
merce, textile fiber products, either in’ their original state or which 
were made of other textile products so shipped in commerce, as the 
terms “commerce” and_.“‘textile fiber,.products” are..defined in the 
Sse Fiber Products Identification Act. 

PAR 3. ‘Certain of said textile’ fiber ‘products to wit: handker- 
chiefs ‘were ‘misbranded by. ‘respondents in that they ‘were not 
stamped, tagged, or. labeled. ..with, the. information required under 
Section 4(b) of the Textile Fiber Products Identification Act, and 
in the manner and form as preseribed by the Rules and Regulations 
promulgated under such Act. 

Par. 4.\ The respondents have furnished false guarantees’ that 
their textile fiber products were not misbranded’ in violation of Sec- 
tion’ 10 of the Textile Fiber: Products Tdentification ‘Act. 

PRS: ‘The respondents, in the course and conduct. of their 
business, as aforesaid; were and are in substantial competition. with 
other, corporations, Haas and individuals likewise engaged in the 
manufacture and sale of textile fiber products including handker- 
chiefs in commerce. 

Par. 6. The acts and practices Na respondents, as set forth herein, 
were in vidlation of the Textile Fiber Products Identification, Act 
and the Rules and Regulations thereunder; and constituted, and 
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now ‘constitute,-unfainiand deceptive ‘acts and, practices. and. unfair 
methods of competition, in commerce, Ae the Habtend: and: meaning: 
of the: Federal Trade-Commission: Act:,; T farebet off 


DUE DeWhET PUREE FOE ERY Commission, ey 
No appearance for respondents. x 
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Inrr1tau Decision By Witu1aM' Ti. Pack, Hearing Examiner 


‘The: complaint in this matter charges the réspondents with certain 
violations of the Textile Fiber Products Identification Avct’ and’ the 
Rules and Regulations promulgated’ thereunder, and the’ Federal 
Trade’ Corhmission - ‘Act.’ An agréement' has now ‘been entered into 
by’ ‘respondents’ ‘and’ ‘cdunsel supporting the° complaint which ‘ pro- 
vides, ‘among’ other’ things, ‘that respondents admit all of the juris- 
dictional ‘allegations in the complaint; that the record’ on which the 
initial ‘decision !and the decision of the Commission shall be based 
shall consi8t’ “solely of the: complaint’ and agreement ; that’ the im- 
clusion’ of | ‘findings of faet and’ conclusions’ of Jaw in the decision 
disposing’ of this’ matter 'is waived, together with any further pro- 
cédural steps’ before the® hearitig’ examiner and the Commission; 
thatthe order’ hereinafter set forth may be entered in: disposition of 
the ‘proceeditig, such order’to have the’ same force and effect: as if 
entered ‘after ‘a ‘full hearing, respondents ‘specifically’ waiving any 
and” all rights to ‘challenge or contest the validity of such order; 
that the order‘may be altered, modified, or set’ aside in the manner 
provided for’ other’ orders of the” Commission’ that the ‘complaint 
may be used” in construing the terms of ‘thé order; and that the 
agreement is’ for Settlement’ purposes ‘only ‘and aban not. constitute 
an admission by respondents ie Chey, have weoreted the law” as 
alleged: in the’ complaint. » | 

‘The hearing examiner having? considered’ the agreement ‘and pro- 
posed order and being of the opinion that they provide an’ adequate 
basis for appropriate disposition of the proceeding, the agreement 
is hereby accepted, the following jurisdictional findings made, and 
the: following order. issued: ) 

-&. Respondent Grand, Gaslight, ing is a ere York comparation 
ath its. office and ,principal place of: business located at 128, Fifth, 
Avenue, New York, New York. Said corporation employs the trade 
name Grand, a Company in, its. business operations. 

_ Respondent Samuel Ruderfer, is an ‘officer: of,said corporation. » He 
formulates,. controls. and; digects: the, acts, cpyastigas and policies, of 
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said corporate respondent. His address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing is in the public interest. 


ORDER 


It is ordered, That Grand Gaslight, Inc., a corporation, and its 
officers, and Samuel Ruderfer, individually and as an officer of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction, delivery for introduction, manufacture for intro- 
duction, sale, advertising or offering for sale, in commerce, or the 
transportation or causing. to. be..transported,. in. conmerees..or: the 
importation into the United States of textile fiber products; or in 
connection with the sale, offering for sale, advertising, delivery, 
transportation, or causing to be transported, of textile fiber prod- 
ucts which have. been advertised or offered for sale in commerce; 
or in connection with the sale, offering for sale, advertising, delivery, 
transportation, or causing to be transported, after shipment in com- 
merce, of textile fiber, products, whether. in.their. original state or 
contained in other textile fiber products, as the terms “commerce” 
and “textile fiber products” are defined in the Textile Fiber Prod- 
ucts Identification Act, do forthwith cease and desist from: 

A. Misbranding textile fiber products by failing to affix labels to 
such products showing. each element of information required to be 
disclosed by Section 4(b) of the Textile Fiber Products Identifica- 
tion Act. 

B. Furnishing false guarantees that textile fiber products are not 
misbranded under the provisions of the Textile Fiber Products 
Identification Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 4th day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is: ordered, That. respondents: herein. shall, within, sixty.. (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 
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MILTON OSTROWER ET AL. TRADING AS 
YANKEE LEATHER GOODS CO., INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8298. Complaint, Mar. 2, 1961—Decision, Aug. 5, 1961 


Consent order requiring a New York City manufacturer of ladies’ and men’s 
belts to cease stamping with the words “Genuine Alligator Grain”, belts 
which were not made from alligator hide or genuine leather but from a 
material composed of leather fibers bonded together with an adhesive ma- 
terial, and to cease selling such simulated leather belts without any mark- 
ings to show that they were not genuine leather. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Milton Ostrower, 
Harry Ostrower and Fred Ostrower, individually and trading as 
Yankee Leather Goods Co., hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1, Respondents Milton Ostrower, Harry Ostrower 
and Fred Ostrower are partners trading as Yankee Leather Goods 
Co. with their principal office and place of business located at 737 
Broadway, in the City of New York, State of New York. 

Par. 2. Respondents are now, and for several years last past 
have been, engaged in the manufacture, offering for sale, sale and 
distribution of ladies’ and men’s belts to wholesalers and retailers 
who resell said belts to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, ladies’ and 
men’s belts when sold to be shipped from their place of business in 
the State of New York to purchasers thereof located in other States 
of the United States and maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said belts 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. The volume of business done by respondents in said 
belts in commerce is now, and has been, substantial. 
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Par. 4. In the course and conduct of their business, respondents | 
have stamped or imprinted upon some of their. belts “Genuine Alli- 
gator Grain”. Said belts were, when sold by retailers, displayed to 
the purchasing public with said words affixed thereto or imprinted 
thereon. . Said belts .were manufactured.from leather fibers which 
were bonded or pressed, together by an. adhesive material. These 
belts simulate leather. 

Respondents also sell the above described belts manufactured from 
leather fibers. with no markings .thereon.. ba 

Par. 5. There is.a' preference on: the part of many: eer of 
the purchasing public for ladies’ and men’s belts made’ of genuine 
‘leather over belts not composed wholly” of Jeather’ or ‘belts manu- 
factured from imitation leather. 

Par. 6. In truth and in fact said belts ten ne rere tte Alli- 
gator Grain” were not manufactured from alligator hides or genuine 
leather but from a material composed of leather fibers pressed or 
bonded together with an adhesive material. Also in ‘truth and in 
fact those belts, which simulate leather and are not branded’ or 
marked, are likewise manufactured from a material’ composed _ of 
leather’ ‘Ahers pressed or bonded together with an adhesive material. 

‘Par. 7. Respondents by means of the aforesaid acts- and prac- 
‘tices of branding some of their simulated leather belt’ “Genuine 
Alligator Grain”, and by failure in other instances, to adequately 
disclose that other simulated leather belts sold by’ them are not 
genuine leather, furnished means and instrumentalities to’ others 
whereby the public is confused or misled ag to the actual comiposition 
of said ladies’ and men’s belts. 
~ Par. 8. Tn the course and condtict of their business respondents 
are in substantial competition in commerce ‘with corporations, firms 
at individuals’ engaged in the sale of genuine Teather lactis” Eo 
‘men’s’ belts. 

Par. 9. The aforesaid acts and practicés of lush ental in stamp- 
ing simulated leather belts as “Genuine Alligator Grain”, and their 
failure to adequately disclose the composition ‘of certain ladiés’ and 
men’s simulated leather belts sold by them has the capacity ‘and 
‘tendency to confuse the public ‘a8’ to‘their ’ composition and mislead 
the public into’ the ‘erroneous and’ mistaken ‘belief ‘that’ said belts 
‘are wholly genuine leather, and into the purchase thereof by reason 
of such erroneous and mistaken ‘belief. ‘As a consequence thereof 
‘substantial trade’ in commerée has been unfairly | diverted’ to re- 
spondents from their competitors and substantial i san has Heseens 
been done to competition ‘in commerce! -” 
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Par. 10. The aforesaid acts and practices of respondents, as here- 
in alleged, were, and are, all to the prejudice and injury of the 
public and respondents’ competitors and constituted, and now con- 
stitute; unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. Morton Nesmith for the .Commission. ) 
Blackman & Willner, New York, N.Y., for the respondents. 


TNtrrar Deciston” BY HErMan Tooker, HEARING EXAMINER 


The geet pee in this proceoding. icouea March 2, 1961, charged 
Milton Ostrower,. Harry Ostrower, and, Fred: Geen individually 
and trading as, Yankee Leather Goods Co.,.at, 737, Broadway,,in 
the City and State, of New York, with ee the Federal Trade 
Commission, Act. by. offering for sale, selling and, distributing, in 
commerce belts which.had been misbranded,, Prior to. issuance of 
the complaint, the said. respondents had caused their said’ business 
to. be incorporated under the laws of.the..State of New, York, and 
it. is now.known as Yankee Leather.Goods, Co., Inc., engaged ‘in 
business at. the same address. They; haye agreed. that any order to 
be entered herein may run against the.corporation, as. well,and that 
it and they (individually and as officers) be substituted as the re- 
spondents herein. Consequently; whenever reference is made herein 
to the complaint, such reference shall be deemed. to include, as 
though named therein, the corporation, Yankee Leather Goods Co., 
Ihe. 

Respondents (with the advice of their ‘attorney), and Cone sup- 
porting the complaint have entered into an agreement, containing 
consent order to cease and desist, disposing of all the issues as to 
all parties to this proceeding, including Yankee Leather. Goods Co., 
Inc. ~ : 

It was expressly provided in said agreement that the signing 
thereof is for settlement. purposes only and does not constitute an 
admission by respondents that they have violated the law as alleged 
in the complaint. 

By the terms of said agreement, the respondents admitted all the 
jurisdictional facts alleged in the complaint and agreed that, the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with the allegations. 

By said agreement, the parties expressly waived any further pro- 
cedural steps. before the Hearing ‘Examiner and the Commission: 
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the making of findings of fact or conclusions of law; and all rights } 
they may have to challenge or contest the validity of the order to 
cease and desist to be entered in accordance therewith. 

Respondents agreed further that the order to cease and desist to 
be issued in accordance with said agreement shall have the same 
force and effect as if made after a full hearing. 

It was further provided that said agreement, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order to 
be issued pursuant to said agreement; and that said order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered such agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, 
the same is hereby acceptedand, upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice, shall be filed; and, in consonance with the terms 
thereof, the Hearing Examiner finds that the Federal Trade Com- 
mission has jurisdiction of the subject matter of this proceeding and 
of the respondents named herein, and that this proceeding is in the 
interest of the public, and issues the following order: 


ORDER 


It 1s ordered, That respondents Yankee Leather Goods Co., Inc., 
a corporation and its officers, and Milton: Ostrower, Harry Ostrower 
and Fred Ostrower, individually and as officers of said corporation, 
and respondents’ representatives, agents or employees, directly or 
through any corporate or other.device, in connection with the manu- 
facturing, offering for sale, sale and distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of 
ladies’ and men’s belts, or other merchandise, do forthwith cease 
and desist from: 

1. Representing, directly or by implication, that: 

(a) A product which is not made from the hide of an animal is 
leather. 

(b) A product is made of leather if the product is made of 
leather fibers bonded together with an adhesive, provided, however, 
_ that ‘this~ provision shall not -be construed.as. preventing the. repre- 
sentation that such product is composed of leather fibers and an 
adhesive. 

2. Offering for sale or selling a product composed of leather 
fibers and an adhesive, which has the appearance of leather, unless 
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it is clearly stated that said product is not leather, or such dis- 
closure made that will clearly show that it is not leather, provided, 
however, that this provision shall not be construed as preventing the 
representation that the product is composed of leather fibers and an 
adhesive. 

3. Using the term “Genuine Alligator Grain” in connection with 
a product that is not made from alligator hide, or misrepresenting 
in any manner the animal hide from which a product is made. 

4, Furnishing means and instrumentalities to others whereby the 
public may be misled as to any of the matters prohibited in Para- 
graphs 1, 2, and 3 above. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 5th day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It ts ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THE MATTER OF 


MINKRAFT, LTD., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COM*EISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8378. Complaint, Apr. 21, 1961—Decision, Aug. 5, 1961 


Consent order requiring a New York City furrier to cease violating the Fur 
Products Labeling Act by labeling and invoicing artificially colored fur as 
natural, and by failing in other respects to comply with labeling and in- 
voicing requirements. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act and the Fur Products Labeling Act, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Minkraft, Ltd., a corporation, and 
Abraham Dattner, individually and. as an officer of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Acts and the Rules and Regulations promulgated under 
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the Fur Products Labeling Act,,and it appearing to the Commiis- 
sion that a. proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect. as follows: eit = 

Paracrapy 1. Minkraft, Ltd. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New. York: with its office, and principal place of business located 
at 363.Seventh Avenue, New York, .New York, 

Abraham, Dattner is an officer ve the said comport omar 
and. controls, directs and. formulates the acts, practices and..policies 
of the said corporate respondent. His office,and) principal..place 
of business is the same as that of the said corporate respondent. __ 
*-Par. 2. Subsequent to’ the’ effective: date of ‘the Fur’ Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction. into commerce, and in ‘the manufacture, 
for introduction. into comamerce, - and, in the sale,. advertising, and 
offering for sale, in commerce, and in the transportation and‘ distri- 
bution, in commerce,,of fur products; and have. manufactured for 
sale, sold, advertised,. offered for sale, transported and distributed 
fur products which, eae been. made in whole. or in part, of fur 
which had been shipped and received in commerce as the terms. 

“commerce”, “fur” and “fur product” are defined in the Fur Prod- 
ucts Labeling Act. : 

Par. 8. Certain of said fur products were misbranded or other- 
wise falsely or deceptively labeled in that said fur products were 
labeled to show that the [fur cotitdined! therein Was natural when in 
fact such fur was bleached, dyed or otherwise artificially peepee in 
violation ‘of Section 4(1) of the Fur Products: Labeling Acct.’ * 

Par: 4. Certain of said ‘fur products ‘were misbrandéd in “eat 
they were not labeled as required under the. .provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and form 
Peels, by the Rules ‘and’ Repalations promulgated thereunder.’ 

Par. 5. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not labeled 
in accordance with the Rules.and, Regulations promulgated there- 
under in the following respects: 

(a) All the information required under’ Section'4(2) of the Fur 
Products Labeling Act andthe Rules and’ Regulations promulgated 
thereunder was not set forth on one side of such labels in violation 
of Rule 29(a) of said Rules and Regulations. 

(b) The item numbers°or marks assigned to’ fur products were 
not set forth on labels in violation of Rule 40 of ‘said Rules and 
Regulations. 


. MINKRAFT, LTD., ET AL. 207 
205. Decision 


Par. 6. Certain. of said fur products were falsely and deceptively 
nvoiced in that they were not invoiced as required under the pro- 
visions of Section 5(b) (1) of the Fur Products Labeling Act and 
n the:manner and form prescribed by the Rules and Regulations 
oromulgated thereunder. 

Par. 7. Certain of said fur products were falsely and deceptively 
nvoiced in that said fur products were invoiced to show that the 
fur contained therein was natural when in fact such fur was bleached, 
lyed or otherwise artificially colored in. violation of Section 5(b) (2) 
f the Fur Products Labeling Act. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
lleged, are in violation of the Fur Products Labeling Act and the 
2ules and Regulations promulgated thereunder and constitute unfair 
nd deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


‘Mr. DeWitt £. Puckett for the Commission. 
No ‘appearancé for respondents!) 9)’ 
Intrian, Daciston sy, Wiii1am L. Pack, Hrarine EXAMINER 

“The complaint i in this matter charges the respondents with certain 
iolations of the Fur Products Labeling Act and the Rules and 
egulations promulgated thereunder, | we the Federal Trade Com- 
uission Act. An agreement has now been entered into by respond- 
nts and counsel supporting the complaint which provides, among 
ther things, that; respondents admit all of the jurisdictional. allega- 
‘ons in the complaint; that the record on which the initial decision 
nd the decision of the Commission shall be based shall consist.solely 
f the complaint and agreement; that the inclusion of findings of 
act and conclusions of law in the decision disposing of this matter 
; waived, together with any further procedural steps before the 
earing examiner and the Commission; that the order hereinafter 
t forth may be entered in disposition of the proceeding, such order 
» have the same force and effect as if entered after a full hearing, 
sspondents, specifically waiving any and all rights to challenge or 
mtest the validity of such order; that the order may be altered, 
odified, or set aside in the manner provided for. other orders of 
1e gait that the complaint may be used in construing the 
rms of the aeriee: and that the agreement is for settlement purposes 
ily and does not constitute an admission by respondents that they 
uve violated the law as alleged in the complaint. 

The hearing examiner, having considered the agreement and pro- 
osed order and being of the opinion that they provide an adequate 
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basis for appropriate disposition of the proceeding, the agreement ‘is 
hereby accepted, the following jurisdictional findings made, and the 
following order issued: Sci i 

1. Respondent Minkraft, Ltd., is a New York corporation with its 
office and principal place of business located at 363 Seventh Avenue, 
New York, New York. 


Abraham Dattner is an officer of said corporate respondent. and 
formulates, directs and controls the policies, acts and practices of 
the said respondent. His office and principal place of business is 
the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Minkraft, Ltd., a corporation, and its officers, 
and Abraham Dattner. individually and as an officer of said corpo- 
ration, and respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction, into commerce, or 
the sale, advertising or offering for sale in commerce of fur prod- 
ucts; or in connection with the sale, manufacture for sale, adyer- 
tising, offering for sale, transportation or distribution of fur products 
which have been made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from: 

1. Misbranding fur products by: 

A. Representing, directly or by implication, on labels that the fur 
in such products is natural, when such is not the fact. 

B. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

C. Failing to set forth all the information required under Section 
4(2) of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder on one side of such labels. 

D. Failing to set forth the item number or mark assigned to a fur 
product on such labels. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products invoices 
showing all the information required to be disclosed by each of the 
subsections of Section 5(b)(1) of the Fur Products Labeling Act. 
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B. Representing, directly or by implication, on invoices that the 
fur in such products is natural, when such is not the fact. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 5th day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

Lt is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE Marrter or 


ROULETTE RECORDS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 7710. Complaint, Dec. 30, 1959—Decision, Aug. 8, 1961 


Order—following enactment of specific statutes which afford adequate protec- 
tion to the public against the challenged practices—dismissing complaint 
charging New York City manufacturers of phonograph records with giving 
illegal “payola” to radio and television disc jockeys. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Roulette Records, 
Inc., a corporation, and Morris Levy, Morris Gurlek, Philip Kohl 
and Joseph L. Kolsky, individually and as officers of said corpora- 
tion, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Roulette Records, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its office and principal 
place of business located at 659 10th Avenue, New York, New York. 

6934906415 
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Respondents Morris Levy, Morris Gurlek, Philip Kohl and J oseph 
L. Kolsky are president, treasurer, vice president, and executive vice 
president and secretary, respectively, of the corporate respondent. 
The individual respondents formulate, direct and control the acts 
and practices of said corporate respondent, including the acts and 
practices herein set out. The address of the individual respondents 
is the same as that of said corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture, distribution and sale of phono- 
graph records to independent distributors for resale to retail outlets 
and jukebox operators in various states of the United States. 

In the course and conduct of their business, respondents now 
cause, and for some time last past have caused, the records they 
manufacture, sell and distribute to be shipped from their place of 
business in the State of New York to purchasers thereof located in 
various other states of the United States, and maintain, and at all 
times mentioned herein have maintained, a substantial course of 
trade in phonograph records in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 3. In the course and conduct of their business, at all times 
mentioned herein, respondents have been, and are now, in substantial 
competition, in commerce, with corporations, firms and individuals 
in the manufacture, sale and distribution of phonograph records. 

Par. 4. After World War II, when television and radio stations 
shifted from “live” to recorded performances for much of their pro- 
gramming, the production, distribution and sale of phonograph rec- 
ords emerged as an important factor in the musical industry, with 
a sales volume of approximately $400,000,000 in 1958. 

Record manufacturing companies and distributors ascertained that 
popular disk jockeys could, by “exposure” or the playing of a’ record 
day after day, sometimes as high as six to ten times a day, substan- 
tially increase the sales of those records so “exposed”.. Some record 
manufacturers and distributors obtained and insured the “exposure” 
of certain records in which they were financially interested by dis- 
bursing “payola” to individuals authorized to select. and “expose” 
records for both radio and television programs. 

“Payola”, among other things, is the payment of money or other 
valuable consideration to disk jockeys of musical programs on radio 
and television stations to induce, stimulate or motivate the disk 
jockey to select, broadcast, “expose” and promote certain records in 
which the payer has a direct financial interest. 

Disk jockeys, in consideration of their receiving the payments 
heretofore described, either directly or by implication, represent to 
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their listening public that the records “exposed” on their broadcasts 
have been selected on their personal evaluation of each record’s 
merits or its general popularity with the public, whereas, in truth 
and in fact, one of the principal reasons or motivations guarantee- 
ing the record’s “exposure” is the “payola” payoff. 

Par. 5. In the course and conduct of their business in commerce 
during the last several years, the respondents have engaged in unfair 
and deceptive acts and practices and unfair methods of competition 
in the following respects: 

The respondents alone, or with certain unnamed record distrib- 
utors, negotiated for and disbursed “payola” to disk jockeys broad- 
casting musical programs over radio or television stations broad- 
casting across state lines, or to other personnel who influence the 
selection of the records “exposed” by the disk jockeys on such 
programs. 

Deception is inherent in “payola” inasmuch as it involves the 
payment of a consideration on the express or implied understanding 
that the disk jockey will conceal, withhold or camouflage such fact 
from the listening public. 

The respondents, by participating individually or in a joint effort 
with certain collaborating record distributors, have aided and abetted 
the deception of the public by various disk jockeys by controlling 
or unduly influencing the “exposure” of records by disk jockeys with 
the payment of money or other consideration to them, or to other 
personnel which will select or participate in the selection of the 
records used on such broadcasts. 

Thus, “payola” is used by the respondents to mislead the public 
into believing that the records “exposed” were the independent and 
unbiased selections of the disk jockeys based either on each record’s 
merit or public popularity. This deception of the public has the 
capacity and tendency to cause the public to purchase the “exposed” 
records which they otherwise might not have purchased and, also, 
to enhance the popularity of the “exposed” records in various popu- 
larity polls, which in turn has the capacity and tendency to sub- 
stantially increase the sales of the “exposed” records. 

Par. 6. The aforesaid acts, practices and methods have the ca- 
pacity and tendency to mislead and deceive the public, and to hinder, 
restrain and suppress competition in the manufacture, sale and dis- 
tribution of phonograph records, and to divert trade unfairly to the 
respondents from their competitors and substantial injury has 
thereby been done and may continue to be done to competition in 
commerce. 
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Par. 7. The aforesaid acts and practices of respondents, as alleged 
herein, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Mr. Arthur Wolter, Jr., for the Commission. 
Brower Brill & Gangel, New York, N.Y., for the respondents. 


Inrr1au Decision By Wittiam L. Pack, Hearing EXAMINER 


Commission counsel has filed a motion asking that the complaint 
be dismissed without prejudice. In substance, the ground assigned 
for the motion is that since the issuance of the complaint specific 
statutes have been enacted by Congress which afford adequate pro- 
tection to the public against the practices challenged by the com- 
plaint, and that therefore the expenditure of further time, effort 
and public funds in the present proceeding would be unwarranted. 

The motion is not opposed by respondents. 

In the circumstances, it is concluded that the motion is well taken 
and should be granted. 


ORDER 


It is ordered, That the complaint be and it hereby is dismissed, 
without prejudice to the right of the Commission to take any further 
action in the matter in the future which may be warranted by the 
then existing circumstances. 


In THE MaTrTer oF 


RADLEY FURS, ING., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8369. Complaint, Apr. 20, 1961—Decision, Aug. 8, 1961 


Consent order requiring New York City furriers to cease violating the Fur 

_ Products Labeling Act by labeling and invoicing fur products falsely to 

show that artificially colored fur was natural; by failing in other respects 

to comply with labeling and invoicing requirements; and by furnishing 

false guaranties that certain of their fur products were not misbranded, 
falsely invoiced, or falsely advertised. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Radley Furs, Inc., a corporation, and Herman 
Rifkin and Benjamin Zigman, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated 
the provisions of said Acts and the Rules and Regulations promul- 
gated under the Fur Products Labeling Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Radley Furs, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York with its office and principal place 
of business located at 333 Seventh Avenue, New York, New York. 

Respondents Herman Rifkin and Benjamin Zigman are officers of 
the said corporate respondent and control, direct and formulate the 
acts, practices and policies of the said corporate respondent. Their 
office and principal place of business is the same as that of the said 
corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce, and in the manufacture 
for introduction into commerce, and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distri- 
bution, in commerce, of fur products; and have manufactured for 
sale, sold, advertised, offered for sale, transported and distributed 
fur products which have been made in whole or in part of fur which 
had been shipped and received in commerce, as the terms “com- 
merce”, “fur” and “fur product” are defined in the Fur Products 
Labeling Act. 

Par. 8. Certain of said fur products were misbranded or other- 
wise falsely or deceptively labeled in that said fur products were 
labeled to show that the fur contained therein was natural when in 
fact such fur was bleached, dyed or otherwise artificially colored in 
violation of Section 4(1) of the Fur Products Labeling Act. 

Par. 4. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said products were falsely and deceptively 
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invoiced in that they were not invoiced as required under the pro- 
visions of Section 5(b)(1) of the Fur Products Labeling Act and 
in the manner and form prescribed by the Rules and Regulations 
promulgated thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in that said fur products were invoiced to show that the 
fur contained therein was natural when in fact such fur was bleached, 
dyed or otherwise artificially colored in violation of Section 5(b) (2) 
of the Fur Products Labeling Act. 

Par. 7. The respondents furnished false guarantees that certain 
of their fur products were not misbranded, falsely invoiced or 
falsely advertised when respondents in furnishing such guarantees 
had reason to believe that fur products so falsely guaranteed would 
be introduced, sold, transported or distributed in commerce in vio- 
lation of Section 10(b) of the Fur Products Labeling Act. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Harry E. Middleton, Jr., supporting the complaint. 
Mr. Joseph Schindler, New York, N.Y., for respondents. 


Intriau Decision py Epwarp CreeLt, Hearing EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on April 20, 1961, charging them with 
having violated the Fur Products Labeling Act and the rules and 
regulations promulgated thereunder. 

On June 20, 1961, there was submitted to the hearing examiner an 
agreement between respondents, their counsel, and counsel support- 
ing the complaint providing for the entry of a consent order. 

Under the terms of the agreement, the respondents admit the 
jurisdictional facts alleged in the complaint. The parties agree, 
among other things, that the cease and desist order there set forth 
may be entered without further notice and have the same force and 
effect as if entered after a full hearing, and the document includes 
a waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only and does 
not constitute an admission by the respondents that they have vio- 
lated the law as alleged in the complaint. 
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The hearing examiner finds that the content of the agreement 
meets all of the requirements of § 3.25(b) of the Rules of the Com- 
mission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding, hereby 
accepts the agreement, and it is ordered that said agreement shall 
not become a part of the official record unless and until it becomes 
a part of the decision of the Commission. The following jurisdic- 
tional findings are made and the following order issued: 

1. Respondent Radley Furs, Inc., is a New York corporation with 
its office and principal place of business located at 3383 Seventh 
Avenue, New York, New York. 

Individual respondents Herman Rifkin and Benjamin Zigman 
are officers of the said corporate respondent and control, direct and 
formulate the acts, practices and policies of the said corporate re- 
spondent. Their office and principal place of business is the same 
as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing is in the public interest. 

ORDER 


It is ordered, That Radley Furs, Inc., a corporation, and its offi- 
cers, and Herman Rifkin and Benjamin Zigman, individually and 
as officers of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the introduction, manufacture for intro- 
duction, or the sale, advertising or offering for sale in commerce, 
or the transportation or distribution in commerce of fur products 
or in connection with the sale, manufacture for sale, advertising, 
offering for sale, transportation or distribution of fur products 
which have been made in whole or in part of fur which has been 
shipped and received in commerce as “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act do forthwith 
cease and desist from: 

1. Misbranding fur products by: 

A. Representing directly or by implication on labels that fur or 
fur products are natural when such is not the fact. 

B. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 


Labeling Act. 
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2. Falsely or deceptively invoicing fur products by: 

A. Representing directly or by implication on invoices that furs 
or fur products are natural when such is not the fact. 

B. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

3. Furnishing a false guarantee that any fur or fur product is not 
misbranded, falsely invoiced or falsely advertised when the respond- 
ents have reason ‘to believe that such fur or fur product may be 
introduced, sold, transported or distributed in commerce. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 8th day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: i 

It 7s ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE Matrer oF 


GENERAL SPRAY SERVICE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 7967. Complaint, June 28, 1960—Decision, Aug. 9, 1961 


Consent order requiring a Katonah, N.Y., firm engaged in selling and leasing 
lawn spray equipment and supplies, to cease representing falsely through 
its sales representatives and advertisements in newspapers, magazines, 
etc., that persons purchasing or leasing its said products would earn $300 


weekly, and that it would buy back equipment from the purchaser at the 
price he paid. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that General Spray 
Service, Inc., a corporation, and Francis H. Hoge, Jr., individually 
and as an officer of said corporation, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appear- 
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ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrapH 1. General Spray Service, Inc. is a corporation or- 
ganized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place 
of business located at 156 Katonah Avenue in the City of Katonah, 
State of New York. 

Respondent Francis H. Hoge, Jr. is an officer and sole stockholder 
of the corporate respondent. He formulates, directs and controls 
the acts and practices of the corporate respondent, including the 
acts and practices hereinafter set forth. His address is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale, offering for 
lease and leasing of lawn spray equipment and supplies. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and since 1956 have caused, their said products, when 
sold and leased, to be shipped from various states of the United 
States to purchasers thereof located in other states of the United 
States and maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in said products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of said business and for the 
purpose of inducing the purchase or lease of said products, respond- 
ents have made various statements concerning their said products 
and business methods through their sales representatives and through 
advertisements inserted in newspapers, circulars and other advertis- 
ing literature circulated among the purchasing public. Typical of 
such advertisements, but not all inclusive, are as follows: 

GET INTO THIS FABULOUS NEW BUSINESS 

YOU MUST EARN $300 WEEKLY OR WE BUY BACK THIS EQUIP- 
MENT 

PROFITS GUARANTEED 

GSS only nation-wide lawn and garden spray service GUARANTEES you'll 
be satisfied with this business and your profits from it, or we buy back this 
equipment. 

Par. 5. Through the use of the statements set forth in Paragraph 
Four, and others similar thereto but not specifically set out therein, 
respondents have represented and do now represent, directly or by 
implication, that: 

1. Persons purchasing or leasing respondents’ equipment and sup- 
plies will earn $300 weekly. 
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2.. Respondents will buy back equipment sold to purchasers thereof 
at the price paid for the equipment by the purchaser. 

Par. 6. The foregoing representations and implications” are 
grossly exaggerated, false, and misleading. In truth and in fact: 

1. The vast majority of purchasers of respondents’ products do 
not earn $300 weekly, but substantially less than said amount. 

2. Respondents do not buy back equipment sold to purchasers 
thereof at the price paid for the equipment by the purchaser. 

Par. 7. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of lawn 
spray equipment and supplies of the same general kind and nature 
as that sold by respondents. 

Par. 8. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements, representations and practices has had, 
and now has, the capacity and tendency to mislead members of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations were, and are, true and into the 
purchase and lease of substantial quantities of respondents’ lawn 
spray equipment and supplies by reason of said erroneous and mis- 
taken belief. As a consequence thereof, substantial trade in com- 
merce has been, and is being, unfairly diverted to respondents from 
their competitors and substantial injury has thereby been, and is 
being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein | 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of 
competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. Robert G. Cutler for the Commission. 
Donovan, Leisure, Newton & Irvine, by Mr. Robert M. Loeffler, 
New York, N.Y., for the respondents. 


Init1az Decision sy Raymonp J. Lynon, Heartne Examiner: 


The complaint in this proceeding, issued June 23, 1960, charges 
the above-named respondents with violation of the provisions of 
the Federal Trade Commission. Act. 

On June 14, 1961, there was submitted to the undersigned hearing 
examiner an agreement between respondents and counsel supporting 
the complaint providing for the entry of a consent order. 
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Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may 
be entered without further notice and have the same force and 
effect as if entered after a full hearing and the document includes 
a waiver by the respondents of all rights to challenge or contest 
| the validity of the order issuing in accordance therewith. The agree- 
| ment further recites that it is for settlement purposes only and does 
| not constitute an admission by the respondents that they have vio- 
lated the law as alleged in the complaint, and that the complaint 
may be used in construing the terms of the order. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of section 3.25(b) of the Rules of the 
_ Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding, the 
agreement is hereby accepted, and it is ordered that said agreement 
shall not become a part of the official record unless and until it 
becomes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued. 

1. Respondent General Spray Service, Inc., is a corporation exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 156 Katonah Avenue, in the City of Katonah, State of New York. 

Respondent Francis H. Hoge, Jr., an individual, is an officer and 
sole stockholder of General Spray Service, Inc. His address is the 
same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 


ORDER 


It is ordered, That respondents General Spray Service, Inc., a 
corporation, and its officers, and Francis H. Hoge, Jr., individually 
and as an officer of said corporation, and respondents’ agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, offering for 
_ lease, or leasing of lawn spray equipment or supplies, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
_ forthwith cease and desist from representing directly and by im- 
| plication that: 


EEE 
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1. Purchasers or lessees of respondents’ lawn spray equipment 
and supplies will earn or realize any amount in excess of that which 
is in fact customarily and regularly earned by purchasers or. lessees 
of respondents’ equipment and/or products under like circum- 
stances. 

2. Respondents will buy back the lawn spray equipment and 
supplies sold to purchasers thereof at the price paid by said pur- 
chasers; or misrepresenting in any manner the amount that a 
purchaser will receive for the purchased equipment and/or products, 
whether bought back by respondents or otherwise disposed of by the 
purchaser. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 9th day of 
August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THe Marrer oF 


LEON A. HEISSERER DOING BUSINESS AS 
NORTH CENTRAL TRAINING SERVICE 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8296. Complaint, Mar. 2, 1961—Decision, Aug. 10, 1961 


Consent order requiring an individual in Council Bluffs, Iowa, to cease using 
false job guarantee claims and other misrepresentations on post cards and 
circulars distributed to prospective purchasers of his correspondence course 
on preparation for civil service employment, as in the order below speci- 
fied. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Leon A. Heisserer, 
individually and doing business as North Central Training Service, 
hereinafter referred to as respondent, has violated the provisions of 
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said Act, and it appearing to the Commission that a proceeding by 
it In respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect. as follows: 

ParacraPH 1. Respondent Leon A. Heisserer is an individual 
trading and doing business as North Central Training Service, with 
his principal place of business located at 707 Bennett Building, 
Council Bluffs, Iowa. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the sale and distribution of a course of study and instruc- 
tion purporting to prepare the purchasers thereof for examinations 
for various Civil Service positions in the United States Government 
and in other lesser political subdivisions, which said course is pur- 
sued by correspondence through the United States mails. Respond- 
ent, in the course and conduct of said business, causes said course of 
study and instruction to be sent from his place of business in the 
State of Iowa to, into and through various other States of the 
United States to purchasers thereof located in States other than the 
State of Iowa. There has been at all times mentioned herein a course 
of trade in said course of study and instruction, as sold and dis- 
tributed by respondent, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 8. In connection with the sale of said course of study and 
instruction, respondent has made, published and caused to be pub- 
lished certain advertising material, including postal cards, circulars 
and folders, distributed to prospective students in States other than 
the State of Iowa, in and by which many representations have been 
made, and are made, in regard to said course of study and matters 
connected therewith. Typical, but not all inclusive, of representa- 
tions made in such advertising are the following: 


GET A GOVERNMENT JOB! 
MANY THOUSANDS OF OPPORTUNITIES 
Federal — State — Municipal 
GOVERNMENT POSITIONS 
MEN and WOMEN AGES 18-50 
THIS IS YOUR OPPORTUNITY! 
TO PREPARE FOR CIVIL SERVICE EXAMINATIONS 
Civil Service positions offer Greater Security, High Salaries, Excellent Chances 
for Advancement and Pay Raises, Paid Sick Leave. Long Vacations with Pay, 
Liberal Pensions. Thousands of men and women wanted. Prepare now for 
Civil Service positions. Instructions now being given if you qualify. Many 
Govt. jobs expected to open soon. 


222 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 59 F.T.C. 
Rural Mail Carriers U.S. Clerks 
Postmaster 2, 3, 4 Cl. File. Clerk-Typists 
Postal Clerk-Carriers Stenographers 
Transportation Clerks Office Workers 


Border Patrol (Vets) Asst. Meat Inspectors 
Customs Service (Vets) Also, Many Others 


MAIL ATTACHED CARD TODAY! 
FOR FULL INFORMATION 
AND LIST OF POSITIONS 


GRAMMAR SCHOOL SUFFICIENT 
FOR MANY JOBS 


APPROXIMATE AGE LIMITS 18-62 
EDUCATIONAL REQUIREMENTS: GRAMMAR SCHOOL, HIGH 
SCHOOL, OR IN NUMEROUS CASES, NONE 


POSTAL POSITIONS CUSTODIAL POSITIONS 


POST OFFICE CLERK 


RURAL MAIL CARRIER 


POSTMASTER 
2ND CLASS 
3RD CLASS 
4TH CLASS 


POSTAL TRANSPORTATION 


CLERK 
(Railway, Air, Boat and 
Highway) 


CITY MAIL CARRIER 
Law Enforcement Positions 


Inspector of Customs 
Correctional 

Customs Guard 
Customs Patrol Inspector 
Border Patrolman 
Junior Custodial Officer 
Virus and Serum 
Livestock Inspector 
Meat Inspector 

Federal Guard 

Police Officer 

Guard Patrol 


Clerical Positions 


Stenographer-Typist 
Typist, Junior 

File Clerk 

Clerk 

Messenger 

Business Machine Operator 
Billing Machine Operator 
Clerk-Stenographer 


CUSTODIAN 

SUPPLY CLERK _ 

STOREKEEPER OR 
WAREHOUSEMAN 


FINANCIAL & ACCOUNTING 


POSITIONS 
ACCOUNTING & AUDITING 
ASST. 
JUNIOR ACCOUNTING 
STATISTICAL CLERK 
JUNIOR PROFESSIONAL ASST. 
INTERNAL REVENUE 
AGENT 
ZONE DEPUTY COLLECTOR 


Other Positions 


Social Worker 

Telephone Operator 
Telephone Supervisor 
Engineering Aide 

Forest and Field Clerk 
Communications Operator 
Soil Conservation Asst. 
Library Assistant 

Student Nurse 

Hospital Attendant 
Junior Observer-Meteorology 
Elevator Operator 
Employment Interviewer 
Fish Culturist 
Photographer 

Printer Proof Reader 
Printer Assistant 
Meteorologist Aide 
Nursing Assistant 
Photographic Aide 
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NOTE: For more than thirty years the gospel of HOME STUDY EDUCATION 
has been preached. Thousands who listened to the advice and ACTED are now 
in good jobs with regular monthly salaries. 


Par. 4. By means of the statements appearing in the aforesaid 
postal cards, circulars and folders, hereinabove set forth, and others 
similar thereto; respondent represents, directly or by implication, 
that: . 

1. Many thousands of Government positions are open and that said 
positions, including those listed, will be filled within a short time. 

2. Said listed positions are available to all applicants having a 
grammar or high school education, or in some instances no educa- 
tional qualifications are required. 7 

3. Completion of respondent’s course prepares the student for all 
of the positions listed in respondent’s advertising, including the 
positions of Internal Revenue Agent, livestock inspector, meat in- 
spector, fish culturist, photographer, and other positions of a tech- 
nical or semi-technical nature. 

Par. 5. The aforesaid statements are false, misleading and de- 
ceptive. In truth and in fact: 

1. There are no vacancies in nor examinations scheduled for 
many of the positions listed by respondent. 

2. Many of the said listed positions are not available to all appli- 
cants having a grammar or high school education as such positions 
require physical and educational qualifications or experience. 

3. Completion of respondent’s said course does not prepare the 
student for many of the listed positions, and in many of the listed 
positions either technical training or experience is required to qualify 
for such positions. 

Par. 6. Respondent Leon A. Heisserer, trading as North Central 
Training Service, and salesmen and representatives employed by 
him, in the course of their solicitations for said course of study, 
have repeated the statements set out in Paragraph Three and have 
made additional oral statements to prospective purchasers of said 
course, of which the following are typical: 

1. The completion of respondent’s course of study makes persons 
eligible for appointments to or assures them of or guarantees them 
United States Civil Service positions. 

2. Respondent or his sales agents or representatives are employees 
of the United States Civil Service Commission or the United States 
Government, or have some official connection therewith. 

3. Many persons who have purchased and completed respondent's 
course have received appointments to or have been employed by 
government agencies. 
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Par. 7. All of the said oral statements were, and are, false, mis- 
leading and deceptive. In truth and in fact: 

1. Completion of respondent’s course does not make persons 
eligible for appointments to or assure them of or guarantee United 
States Civil Service positions. 

2. Respondent, his sales agents or representatives are not em- 
ployees of and have no connection with any governmental agency. 

3. No large number of persons have received government appoint- 
ments or have been employed by any governmental agencies as a 
result of or through the completion of respondent’s course of study. 

Par. 8. Respondent is now, and at all times mentioned herein 
has been, in substantial competition with other individuals, corpora- 
tions, partnerships and firms engaged in the sale, in commerce, of 
courses of instruction by correspondence. 

Par. 9. The use by respondent of the aforesaid statements and 
representations has had, and now has, the tendency and capacity to 
confuse, mislead and deceive members of the public into the errone- 
ous and mistaken belief that such statements are true and to induce 
them to purchase respondent’s course of study in said commerce on 
account thereof. As a direct result of the practices of respondent, 
as aforesaid, substantial trade in commerce is, and has been, diverted 
to respondent from his competitors and injury has been, and is 
being, done to competition in commerce between and among the 
various States of the United States. 

Par. 10. The aforesaid acts and practices of respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of competitors of respondent and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 


Mr. William A. Somers for the Commission. 


Ginsburg, Rosenberg & Ginsburg, by Mr. Herman Ginsburg, for 
respondents. 


Inir1au Deciston sy Herman Tockrr, Hrartne Examiner 


In a complaint issued March 2, 1961, the respondent, Leon A. 
Heisserer, an individual doing business under the firm name and 
style of North Central Training Service, located at 707 Bennett 
Building, Council Bluffs, Iowa, was charged with making misleading 
representations in connection with the sale and distribution in com- 
merce of a correspondence course of study and instruction. 

The respondent, by and with the advice of his attorneys, and 
counsel supporting the complaint have entered into an agreement 
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containing a consent order to cease and desist, thus disposing of all 
the issues involved in this proceeding. 

In the agreement it was expressly provided that the signing there- 
of was for settlement purposes only and did not constitute an ad- 
mission by the respondent that he had violated the law as in the 
complaint alleged. 

By the terms of the agreement, the respondent admitted all the 
jurisdictional facts alleged in the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with the allegations. 

By the agreement, the respondent expressly waived any further 
procedural steps before the Hearing Examiner and the Commission; 
the making of findings of fact or conclusions of law; and all rights 
he might have to challenge or contest the validity of the order to 
cease and desist to be entered in accordance therewith. 

Respondent further agreed that the order to cease and desist, to 
be issued in accordance with the agreement, shall have the same 
force and effect as if made after a full hearing. 

It was further provided that said agreement, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order to 
be issued pursuant to said agreement; and that such order may be 
altered, modified or set aside in the manner prescribed by the 
statute for orders of the Commission. 

The Hearing Examiner has considered the agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, 
the same is hereby accepted and shall be filed upon becoming part 
of the Commission’s decision in accordance with Sections 3.21 and 
3.25 of the Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondent named 
herein, and that this proceeding is in the interest of the public, and 
issues the following order: 


ORDER 


It is ordered, That Leon A. Heisserer, individually and trading 
and doing business under the name of North Central Training 
Service, or under any other name, and his agents, representatives and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission 

693-490—64—_16 
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Act, of courses of study and instruction, do forthwith cease and 
deciet from representing, directly or indirectly, that: 

1. There are vacancies for any specified United States Civil 
Service positions when such vacancies do not exist, or that said 
vacancies will be filled within a short time. 

9. Positions in the United States Civil Service, which are re- 
stricted to any group or otherwise restricted or require certain 
qualifications, are open unless such restrictions are clearly set forth. 

3. Completion of respondent's course prepares a person for all of 
the positions listed in respondent’s advertising. 

4. Completion of respondent’s course of study makes persons 
eligible for appointments to or assures them of or guarantees them 
United States .Civil Service positions. 

5. Respondent, his school, his agents or es RC or any 
one of them, have any Saumeet ied with the United States Civil 
Service Commission, any agency thereof, or any other agency of the 
United States Government. 

6. Many persons -who have completed said course of instruction 
have received appointments to or been employed by governmental 
agencies as a result of such course of instruction. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 10th day 
of August 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with the order to cease and desist. 


In THE MaAtTrrer oF 


TYLER PIPE & FOUNDRY COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
sec. 2(d) OF THE CLAYTON ACT 


Docket 8123. Complaint, Sept. 26, 1960—Decision, Aug. 11, 1961 


Consent order requiring a manufacturer of plumbing specialties and soil pipe 
at Tyler, Tex., with annual sales in excess of $18,000,000, to cease dis- 
criminating in price in violation of Sec. 2(d) of the Clayton Act, by such 
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practices as making periodic payments of $1,000 to the American Radiator 
and Standard Sanitary Corporation for promoting the sale of its products 
on television programs in the Dallas, Tex., trading area while not making 
payments available on proportionally equal terms to all the latter’s com- 
petitors. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that 
the party respondent named in the caption hereof, and _herein- 
after more particularly designated and described, has violated and 
is now violating the provisions of subsection (d) of Section 2 of the 
Clayton Act, as amended (U.S.C. Title 15, Sec..18), hereby issues 
its complaint, stating its charges with respect thereto as follows: 

ParacrapH 1. Respondent Tyler Pipe & Foundry Company is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Texas, with its principal office 
and place of business located at Tyler, Texas. . 

Par. 2. Respondent is now and has been engaged in the manu- 
facture, sale and distribution of plumbing specialties and soil pipe. 

Respondent sells its products of like grade and quality to a large 
number of customers located throughout the United States for use 
or resale therein. Respondent’s sales of its products are substantial, 
exceeding $18,000,000 annually. 

Par. 3,, Respondent, in the course and conduct of its business, as 
aforesaid, has caused and now causes its said products to be shipped 
and transported. from the state or states of location of its various 
manufacturing plants, warehouses and places of business, to pur- 
chasers thereof located in states other than the state wherein said 
shipment or transaction originated. There has been at all times 
mentioned herein a continuous course of trade in commerce, as 
“commerce” is defined in the Clayton Act as amended. 

Par. 4. In the course and conduct of its business in commerce 
since January 1, 1957, respondent has paid or contracted for the 
payment of something of value to or for the benefit of certain of its 
customers as compensation or in consideration for services or facili- 
ties furnished by or through such customers in connection with their 
offering for sale or sale of products sold to them by respondent, and 
such payments have not been offered or otherwise made available 
on proportionally equal terms to all other customers competing in 
the sale and distribution of respondent’s products. 

Par. 5. For example, in 1957 and 1958 respondent contracted to 
pay, and periodically did pay, sums amounting to $1,000.00 to the 
American Radiator and Standard Sanitary Corporation for services 
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and facilities furnished it by American Radiator and Standard 
Sanitary Corporation in promoting the sale of respondent’s products 
through television programs sponsored by American Radiator and 
Standard Sanitary Corporation in the trading area of Dallas, Texas. 
Such payments were not offered or otherwise made available on 
proportionally equal terms to all other customers competing with 
American Radiator and Standard Sanitary Corporation in the sale 
and distribution of products of like grade and quality purchased 
from respondent. 

Par. 6. The acts and practices of respondent, as alleged herein, 
are in violation of subsection (d) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 


Mr. Lynn C. Paulson supporting the complaint. 
Power, McDonald and Mell by Mr. R. P. Power of Tyler, Tex., 
for respondent. 


Inir1au Decision py JoHN B. Pornpexter, Heartne EXAMINER 


The complaint in this proceeding alleges that the above-named 
respondent in the course and conduct of its business in commerce 
has violated Section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act. 

After issuance and service of the complaint, the above-named re- 
spondent, its attorney, and counsel supporting the complaint, en- 
tered into an agreement for a consent order. The agreement has 
been approved by the Director of the Bureau of Litigation. The 
agreement disposes of the matters complained about. 

The pertinent provisions of said agreement are as follows: 
Respondent admits all jurisdictional facts; the complaint may be 
used in construing the terms of the order; the order shall have the 
same force and effect as if entered after a full hearing and the said 
agreement shall not become a part of the official record of the 
proceeding unless and until it becomes a part of the decision of the 
Commission; the record herein shall consist solely of the complaint 
and the agreement; respondent waives the requirement that the 
decision must contain a statement of findings of fact and conclu- 
sions of law; respondent waives further procedural steps before the 
hearing examiner and the Commission, and the order may be 
altered, modified, or set aside in the manner provided by statute 
for other orders; respondent waives any right to challenge or con- 
test the validity of the order entered in accordance with the agree- 
ment and the signing of said agreement is for settlement purposes 
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only and does not constitute an admission by respondent that it has 
violated the law as alleged in the complaint. 

The undersigned hearing examiner having considered the agree- 
ment and proposed order, hereby accepts such agreement, makes the 
following jurisdictional findings, and issues the following order: 


JURISDICTIONAL FINDINGS 


1. Respondent Tyler Pipe & Foundry Company, is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Texas, with its office and place of business located at 
Tyler, Texas. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent 
under the Clayton Act, as amended. 


ORDER 


It is ordered, That respondent, Tyler Pipe & Foundry Company, 
a corporation, and its officers, employees, agents and representatives, 
directly or through any corporate or other device, in or in connection 
with the offering for sale, sale or distribution of plumbing special- 
ties, pipe and related products in commerce, as “commerce” is de- 
fined in the Clayton Act, as amended, do forthwith cease and 
desist from: 

Paying or contracting for the payment of anything of value to, 
or for the benefit of, any customers of respondent as compensation 
or in consideration for any services or facilities furnished by or 
through such customers in connection with the handling, offering for 
sale, sale or distribution of said products, unless such payment or 
consideration is affirmatively made available on proportionally equal 
terms to all other customers competing in the distribution of such 
products. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 11th day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 
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BIGTOP RECORDS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 7797. Complaint, Feb. 25, 1960—Decision, Aug. 12, 1961 


Order—following enactment of specific statutes which afford adequate protec- 
tion to the public against the challenged practices—dismissing complaint 
charging New York City manufacturers of phonograph records with giving 
illegal “payola” to radio and television disc jockeys. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Bigtop Records, 
Inc., a corporation, Bigtop Record Distributors, Inc., a corporation, 
and Julian J. Aberbach, Joachim Jean Aberbach, and Freddy Bien- 
stock, individually, and as officers of said corporations, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondents Bigtop Records, Inc., and Bigtop 
Record Distributors, Inc., are corporations organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with their office and principal place of business located at 
1619 Broadway, New York, New York. 

Respondents Julian J. Aberbach, Joachim Jean Aberbach, and 
Freddy Bienstock are president, vice-president and vice-president, 
respectively, of the corporate respondents, and formulate, direct and 
control the acts and practices of said corporate respondents. The 
addresses of the individual respondents are the same as that of the 
corporate respondents. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture, distribution and sale and/or the 
offering for sale, sale and distribution of phonograph records to 
retail outlets and jukebox operators in the various States of the 
United States. 

In the course and conduct of their business, respondents now 
cause, and for some time last past have caused, the records they 
manufacture, sell and distribute, when sold, to be shipped from their 
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place of business in the State of New York, to purchasers thereof 
located in various other States of the United States, and maintain, 
and at all times mentioned herein have maintained, a substantial 
course of trade in phonograph records in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 3. In the course and conduct of their business, at all times 
mentioned herein, the respondents have been, and are now, in sub- 
stantial competition, in commerce, with corporations, firms and in- 
dividuals in the manufacture, sale and distribution of phonograph 
records. 

Par. 4. After World War II, when television and radio stations 
shifted from “live” to recorded performances for much of their pro- 
gramming, the production, distribution and sale of ‘phonograph 
records emerged as an important factor in the musical industry, 
with a sales volume of approximately $400,000,000 in 1958. 

Record manufacturing companies and distributors ascertained 
that popular disk jockeys could, by “exposure” or the playing of a 
record day after day, sometimes as high as six to ten times a day, 
substantially increase the sales of those records so “exposed”. Some 
record manufacturers and distributors obtained and insured the 
“exposure” of certain records in which they were financially inter- 
ested by disbursing “payola” to individuals authorized to select and 
“expose” records for both radio and television programs. 

“Payola”, among other things, is the payment of money or other 
valuable consideration to disk jockeys of musical programs on radio 
and television stations to induce, stimulate or motivate the disk 
jockeys to select, broadcast, “expose” and promote certain records 
in which the payer has a direct financial interest. 

Disk jockeys, in consideration of their receiving the payments 
heretofore. described, either directly or by implication represent to 
their listening public that the records “exposed” on their broadcasts 
have been selected on their personal evaluation of each record’s 
merits or its general popularity with the public, whereas, in truth 
and in fact, one of the principal reasons or motivations guarantee- 
ing the record’s “exposure” is the “payola” payoff. 

Par. 5. In the course and conduct of their business in commerce 
during the last several years, the respondents have engaged in un- 
fair and deceptive acts and practices and unfair methods of compe- 
tition in the following respects: 

The respondents alone, or with certain unnamed record dis- 
tributors, negotiated for and disbursed “payola” to disk jockeys 
broadcasting musical programs over radio or television stations 
broadcasting across state lines, or to other personnel who influence 


2a FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 ¥F.T.C. 


the selection of the records “exposed” by the disk jockeys on such 
programs, or to the radio station. 

Deception is inherent in “payola” inasmuch as it involves the pay- 
ment of a consideration on the express or implied understanding 
that the disk jockey will conceal, withhold or camouflage such fact 
from the listening public. 

The respondents, by participating individually or in a joint effort 
with certain collaborating record distributors, have aided and abetted 
the deception of the public by various disk jockeys by controlling 
or unduly influencing the “exposure” of records by disk jockeys with 
the payment of money or other consideration to them, or to other 
personnel which select or participate in the selection of the records 
used on such broadcasts, or to the radio station. 

Thus, “payola” is used by the respondents to mislead the public 
into believing that the records “exposed” were the independent and 
unbiased selections of the disk jockeys based either on each record’s 
merit or public popularity. This deception of the public has the 
capacity and tendency to cause the public to purchase the “exposed” 
records which they otherwise might not have purchased and, also, 
to enhance the popularity of the “exposed” records in various popu- 
larity polls, which in turn has the capacity and tendency to sub- 
stantially increase the sales of the “exposed” records. 

Par. 6. The aforesaid acts, practices and methods have the ca- 
pacity and tendency to mislead and deceive the public, and to hinder, 
restrain and suppress competition in the manufacture, sale and dis- 
tribution, and/or the offering for sale, sale and distribution of phono- 
graph records, and to divert trade unfairly to the respondents from 
their competitors, and substantial injury has thereby been done and 
may continue to be done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as alleged 
herein, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 


Mr. Arthur Wolter, Jr., for the Commission. 
Tompkins & Lauren, New York, N.Y., for the respondents. 


Init1au Decision sy Wii11am L. Pack, Heartne ExaMIner 


Commission counsel has filed a motion asking that the complaint 
be dismissed without prejudice. In substance, the ground assigned 
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for the motion is that since the issuance of the complaint. specific 
statutes have been enacted by Congress which afford adequate pro- 
tection to the public against the practices challenged by the com- 
plaint, and that therefore the expenditure of further time, effort and 
public funds in the present proceeding would be unwarranted. 

The motion is not opposed by respondents. 

In the circumstances, it is concluded that the motion is well taken 
and should be granted. 

ORDER 


It is ordered, That the complaint be and it hereby is dismissed, 
without prejudice to the right of the Commission to take any fur- 
ther action in the matter in the future which may be warranted by 
the then existing circumstances. 


DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 12th day 
of August 1961, become the decision of the Commission. 


In THE MATTER OF 


FUR, FLYERS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8300. Complaint, Mar. 3, 1961—Decision, Aug. 17, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by failing to comply with labeling and invoicing 
requirements. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Fur Flyers, Inc., a corporation, and Ida L. 
York and Carolyn Sherwin, individually and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the 
provisions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
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the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Par. 1. Respondent Fur Flyers, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York with its office and principal place of business 
located at 226 West 29th Street, New York, New York. 

Respondent Ida L. York and Carolyn Sherwin are officers of the 
corporate respondent and control, direct and formulate its acts, 
practices and policies. Their address is the same as that of the 
said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act, on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce, and in the manufacture 
for introduction into commerce, and in the sale, advertising, offering 
for sale, transportation and distribution, in commerce, of fur prod- 
ucts; and have manufactured for sale, sold, advertised, offered for 
sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and re- 
ceived in commerce asthe terms “commerce,” “fur” and “fur prod- 
uct” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Remulatind promul- 
gated thereunder. 

Par. 5. The aforesaid acts and practices of Ree ae as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Charles W. O’Connell for the Commission. 


Mr. Ralph A. Matalon, Matalon & Schachter, New York, N.Y., 
for respondents. ; 


Intra, Decision By Herman Tocxer, Hearne EXAMINnEr 


Ina complaint issued March 8, 1961, the respondents, Fur Flyers, 
Inc., a corporation located at 226 West 29th Street, New York, 
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New York, and Ida L. York and Carolyn Sherwin, individually and 
as officers of said corporation, and located at the same address as the 
said corporate respondent, were charged with violations of the Fed- 
eral Trade Commission Act, and the Fur Products Labeling Act and 
the rules and regulations promulgated thereunder, such alleged vio- 
lations including both failure to comply with requirements for the 
labeling of fur products and deceptive invoicing of fur products, 
all introduced by them into commerce. 

After issuance of the complaint, the respondents (with the advice 
and agreement of their attorney) and counsel supporting the com- 
plaint entered into an agreement containing a consent order to cease 
and desist, thus disposing of all the issues involved in this pro- 
ceeding. 

In the said agreement it was expressly provided that the signing 
thereof was for settlement purposes only and did not constitute an 
admission by the respondents that they had violated the law as in 
the complaint alleged. 

By the terms of said agreement, the respondents admitted all the 
jurisdictional facts alleged in the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with the allegations. 

By said agreement, the respondents expressely waived any fur- 
ther procedural steps before the Hearing Examiner and the Com- 
missioner; the making of findings of fact or conclusions of law; 
and all rights they may have to challenge or contest the validity of 
the order to cease and desist to be entered in accordance therewith. 

Respondents further agreed that the order to cease and desist, to 
be issued in accordance with said agreement, shall have the same 
force and effect as if made after a full hearing. 

It was further provided that said agreement, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order to 
be issued pursuant to said agreement; and that such order may be 
altered, modified or set aside in the manner prescribed by the stat- 
ute for orders of the Commission. 

The Hearing Examiner has considered the agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, the 
same is hereby accepted and shall be filed upon becoming part of 
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the Commission’s decision in accordance with Sections 3.21 and 3.25 
of the Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondents named herein, 
and that this proceeding is in the interest of the public, and issues 
the following order: 

ORDER 


It is ordered, That Fur Flyers, Inc., a corporation, and its officers, 
and Ida L. York and Carolyn Sherwin, individually and as officers 
of said corporation, and respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in 
connection with the introduction, or the manufacture for introduc- 
tion, into commerce, or the sale, advertising or offering for sale, 
transportation or distribution, in commerce, of fur products, or in 
connection with the manufacture for sale, sale, advertising, offering 
for sale, transportation or distribution of fur products which have 
been made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act, do forthwith cease and 
desist from: 

A. Misbranding fur products by failing to affix labels to fur 
products showing in words and figures, plainly legible, all of the 
information required to be disclosed by each of the subsections of 
Section 4(2) of the Fur Products Labeling Act. 

B. Falsely or deceptively invoicing fur products by failing ‘to 
furnish invoices to purchasers of fur products showing in words 
and figures, plainly legible, all the information required to be dis- 
closed by each of the subsections of Section 5(b)(1) of the Fur 
Products Labeling Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 17th day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


LIVIGEN LABORATORY SALES CORP. ET AL. 237 
Complaint 
In THE MATTER OF 


LIVIGEN LABORATORY SALES CORP. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TBADE COMMISSION ACT 


Docket 7469. Complaint, Apr. 8, 1959—Decision, Aug. 22, 1961 


Consent order requiring two associated corporations and their common officer, 
all at the same address in New York City, to cease representing falsely 
in advertisements in newspapers, magazines, etc., that the cosmetic prep- 
aration “‘Livigen’, which they distributed, was a skin food which, when 
used as directed, would rejuvenate the skin of the user. 

As to respondent Max Laserow, consent order issued September 22, 1961. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Livigen Laboratory 
Sales Corp., a corporation, and Biotex, Ltd., a corporation, and 
David L. Ratke, individually and as an officer of said corporations, 
and Max Laserow, individually and as an officer of Livigen Labo- 
ratory Sales Corp., hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrarH 1. Respondent Livigen Laboratory Sales Corp., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and 
principal place of business located at 42 West 38th Street, New York, 
New York. 

Respondent Biotex, Ltd., is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 42 
West 38th Street, New York, New York. 

Respondent David L. Ratke is an officer of both corporate re- 
spondents and he participates in the formulation, direction and con- 
trol of the acts and practices hereinafter set forth. His address is 
the same as that of the corporate respondents. 

Respondent Max Laserow is an officer of corporate respondent 
Livigen Laboratory Sales Corp., and he participates in the formula- 
tion, direction and control of the acts and practices hereinafter set 
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forth. He resides in Malmo, Sweden and has a mailing address at: 
c/o Malis, Malis & Malis, 6 Penn Plaza, Philadelphia, Pa. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the sale and distribution of a preparation 
containing ingredients which come within the classification of drug 
and cosmetic as the term “drug” and “cosmetic” are defined in the 
Federal Trade Commission Act. 

The designation used by respondents for said preparation, the 
contents thereof and directions for use are as follows: 

Designation: Livigen. 

Chemical analysis shows preparation to be essentially: A white perfumed 
water-in-oil cream containing hydrocarbons, glycerides, lanolin and/or sterols 
and borax. 

Directions: Dr. Laserow’s 30-Day Plan For Beauty Follow closely this sim- 
ple, 4-step plan before retiring: 

1. Every night, wash your face carefully with warm water. Then dab and 
pat dry ... do not rub! 

2. Next apply LIVIGEN to your face and softly work your fingers together 
to reactivate it. 

3. Softly, lightly, apply LIVIGEN to your skin ... to wrinkles, lines; to 
the sagging flesh at the chin and neck. Then observe how it starts to be 
absorbed into your skin . . . how it begins to go to work for you! 

4, Then relax, sleep, dream of beauty because LIVIGEN is working for you 
... working for natural, youthful-looking skin beauty. 


Par. 3. Respondents cause the said preparation, when sold, to be 
transported from their place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said preparation in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act. The volume of business in such com- 
merce has been and is substantial. 

Par. 4. In the course and conduct of their said business, re- 
spondents have disseminated, and caused the dissemination of, cer- 
tain advertisements concerning the said preparation by the United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, including, but not 
limited to, advertisements inserted in newspapers, magazines and 
other advertising media, for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of said prepara- 
tion; and have disseminated, and caused the dissemination of, adver- 
tisements. concerning said preparation by various means, including 
but not limited to the aforesaid media, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of said preparation in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 
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Par. 5. Among and typical of the statements contained in said 
advertisements disseminated as hereinabove set forth are the fol- 
lowing : 

LIVIGEN is a super-powerful skin food concentrate that gives natural 
nourishment to undernourished skin tissues. As the skin absorbs LIVIGEN, 
it provides new nourishment and helps provide the normal oils and fluids the 
skin needs for natural beauty. With this new nourishment, the skin is once 
again able to work for natural, youthful-looking beauty. ... 

Now You Can Feed Youthful-looking Beauty Back Into Your Skin. 

. this new skin food formula renourishes and replenishes skin tissues 
and glands. 

Par. 6. Through the use of said statements, and others similar 
thereto not specifically set out herein, respondents have represented, 
and are now representing, directly and by implication, that their 
said preparation is a skin food which, when used as directed, will 
rejuvenate the skin of the user thereof. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission 
Act. In truth and in fact respondents’ said preparation does not 
constitute a skin food; nor will it rejuvenate the skin of the user 
thereof. 

Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitute, unfair and de- 
ceptive acts and practices, in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


Mr. Edward F. Downs supporting the complaint. 

Bass & Friend, New York, N.Y., by Mr. Milton A. Bass and Mr. 
Edwin Kaplan for respondents Livigen Laboratory Sales Corp., 
Biotex, Ltd., and David L. Ratke. 


Init1at Decision AS TO ALL RESPONDENTS Excerpt Max Lasrrow* 
BY EpwarpD CrEEL, Hrartinc EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on April 8, 1959, charging them with mis- 
representing their “Livigen” skin cream in violation of the Federal 
Trade Commission Act. 

On July 3, 1961, there was submitted to the hearing examiner an 
agreement between certain respondents, their counsel, and counsel 
supporting the complaint providing for the entry of a consent order. 

Under the terms of said agreement, Livigen Laboratory Sales 
Corp., a corporation, Biotex, Ltd., a corporation, and David L. Ratke, 


* Consent order as to Max Laserow issued Sept. 22, 1961. 
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individually and as an officer of said corporations, admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect 
as if entered after a full hearing and the document includes a 
waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only and does 
not constitute an admission by the respondents that they have vio- 
lated the law as alleged in the complaint. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of § 3.25(b) of the Rules of the Com- 
mission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceeding as to 
said respondents, hereby accepts the agreement, and it is ordered 
that said agreement shall not become a part of the official record 
unless and until it becomes a part of the decision. of the Commission. 
The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Livigen Laboratory Sales Corp., is a New York 
corporation with its office and principal place of business located 
at 42 West 388th Street, New York, New York. 

Respondent Biotex, Ltd., is a New York corporation with its 
office and principal place of business located at 42 West 38th Street, 
New York, New York. 

Respondent David L. Ratke is an individual and an officer of 
both corporate respondents, and he participates in formulating, 
directing and controlling the policies, acts and practices of both 
corporate respondents, and his address is the same as that of the 
corporate respondents. 

2. The agreement does not dispose of this proceeding as to Max 
Laserow, who is subject to further proceedings. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing is in the public interest. 


ORDER 


It is ordered, That the respondents Livigen Laboratory Sales 
Corp., a corporation, and its officers, Biotex, Ltd., a corporation, and 
its officers and respondent David L. Ratke, individually and as an 
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officer of said corporations, and respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of the 
preparation designated livigen, or any other preparation of substan- 
tially similar composition or possessing substantially similar proper- 
ties, under whatever name or names sold, do forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, said preparation: 

(a) Is a skin food; 

(b) Will rejuvenate the skin of the user thereof. 

2. Disseminating, or causing to be disseminated, by any means, 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said preparation, any advertise- 
ment which contains any of the representations prohibited in Para- 
graph 1 above. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


The Commission having considered the hearing examiner’s initial 
decision, filed July 10, 1961, accepting an agreement containing a 
consent order theretofore executed by certain of the respondents 
herein and by counsel in support of the complaint; and 

It appearing that through inadvertence the date “April 8, 1961” 
is given in the initial decision as the date on which complaint issued ; 
and 

The Commission being of the opinion that this error should be 
corrected : 

It is ordered, That the initial decision be, and it hereby is, 
amended by striking the date “April 8, 1961” as it appears in the 
second line of the first paragraph of said decision and substituting 
therefor the date “April 8, 1959”. 

It is further ordered, That the initial decision, as so amended, 
shall, on the 22d day of August 1961, become the decision of the 
Commission. 

It is further ordered, That respondents Livigen Laboratory Sales 
Corp., a corporation, Biotex, Ltd., a corporation, and David L. Ratke, 
individually and as an officer of said corporations, shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report, in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 

6934906417 
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THE STANDARD MATTRESS COMPANY ET AL. 


CONSENT ORDER, EFC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8135. Complaint, Oct. 7, 1960—Decision, Aug. 22, 1961 


Consent order requiring Hartford, Conn., distributors of mattresses to retailers 
for resale, to cease setting forth excessive amounts as usual retail prices 
on attached labels and in advertising material; using such terms as “10 
year ...”, “15 year ...”, and “20 year registered guarantee” in adver- 
tising certain mattresses when the guarantees furnished were limited and 
conditional; stating falsely in advertising that a national survey had 
determined that “American Dream” mattress should sell for $69.98; and 
representing falsely, by use of such terms as “Orthopedic Construction” 
and “Medic Rest” and otherwise, that their stock mattresses would cor- 
rect bodily deformities and disorders; and to disclose clearly that use of 
their mattresses would relieve backache only when caused by sleeping on 
a soft mattress. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that The 
Standard Mattress Company, a corporation, and N. Aaron Naboi- 
check, Louis H. Naboicheck and Max H. Kaminsky, individually 
and as officers of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent The Standard Mattress Company is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Connecticut with its office and 
principal place of business located at 55 North Street in the City 
of Hartford, State of Connecticut. 

Respondents N. Aaron Naboicheck, Louis H. Naboicheck and Max 
H. Kaminsky are officers of the corporate respondent. They formu- 
late, direct and control the acts and practices of the corporate re- 
spondent, including the acts and practices hereinafter set forth. 
Their address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of mattresses to retailers for resale to the public. 
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Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
uct, when sold, to be shipped from their place of business in the 
State of Connecticut to purchasers thereof located in various other 
States of the United States, and maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in 
said product in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Respondents, for the purpose of inducing the purchase of 
certain of their mattresses, have engaged in the practice of using 
fictitious prices in connection therewith, in representing that such 
products are guaranteed, have therapeutic properties, and have been 
chosen by consumers in a survey. Such representations have been 
made by respondents on the labels attached to said mattresses, and 
in advertising mats, window banners and other advertising ma- 
terials furnished retail dealers. Among and typical of said. prac- 
tices are the following: 

1. Setting out amounts on labels attached to certain of their 
mattresses, and in advertising material, thereby representing that 
said amounts were the usual and customary retail prices of certain 
of its mattresses. In truth and in fact, said amounts were fictitious 
and in excess of the prices at which such mattresses were usually and 
customarily sold at retail. 

2. Using such terms as “10 year registered guarantee”, “15 year 
registered guarantee” and “20 year registered guarantee” in the 
advertising of certain of their mattresses thereby representing that 
said mattresses were fully and unconditionally guaranteed for ten, 
fifteen and twenty years, respectively. In truth and in fact, the 
guarantees furnished in connection with said mattresses were limited 
and conditional in several respects, which limitations and conditions 
were not, set out in the advertising. | 

3. Stating in newspaper advertising a national survey had deter- 
mined that their “American Dream” mattress should sell for $69.98. 
In truth and in fact, said mattress was not the subject of a survey 
and the price at which it should sell was not determined by a survey. 

4. Using the statements, “Orthopedic Construction” and “Medic 
Rest” in the advertising of certain of their mattresses, thereby 
representing through the use of the words, “orthopedic” and “medic” 
that said mattresses are specially designed to, and that their use 
will, correct deformities and disorders of the human body. In 
truth and in fact, said mattresses are not so designed but are stock 
mattresses and their indiscriminate use cannot be relied upon to, 
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and will not, in fact, correct any deformity or disorder of the 
body. 

5. Respondents use the following statement in newspaper adver- 
tisements regarding their “Sacro-Support De Luxe” mattress: 

40 NIGHT TRIAL OFFER! 

to prove backache* can disappear. 

*Due To Sleeping On Too Soft A Mattress. (in small print) 

The marginal note marked with an asterisk is so far removed from 
the statement it purports to explain and is so inconspicuous that 
it does not constitute adequate notice that respondents are referring 
therein only to backache caused by sleeping on a soft mattress. 

Par. 5. In the conduct of their business at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of mat- 
tresses of the same general kind and nature as those sold by re- 
spondents. 

Par. 6. The use by the respondents of the aforesaid false, mis- 
leading and deceptive statements, representations and practices has 
had, and now has, the capacity and tendency to mislead members 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations were and are true and into the 
purchase of substantial quantities of respondents’ product by reason 
of said erroneous and mistaken belief. As a consequence thereof, 
substantial trade in commerce has been, and is being, unfairly di- 
verted to respondents from their competitors and substantial injury 
has thereby been, and is being, done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, were and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Charles W. O'Connell supporting complaint. 
Mr. Irving S. Ribicof, Ribicoff and Kotkin, Hartford, Conn., 
for respondents. 


Inir1at Decision py Water K. Bennett, Heartne Examiner 


The Federal Trade Commission duly issued its complaint in this 
matter against the respondents listed above on October 7, 1960. 
‘The complaint charged respondents with violating the Federal Trade 
Commission Act through the use of fictitious pricing and the issu- 
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ance of false, misleading and deceptive statements, representations, 
and practices in the sale of mattresses. 

On May 31, 1961, counsel submitted to the undersigned hearing 
examiner an agreement for the entry of an order on consent without 
further notice dated May 24, 1961, and executed by respondents, 
their counsel and counsel supporting the complaint. Said agreement 
was duly approved by the Director and Assistant Director of the 
Bureau of Litigation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the 
Commission, that is: 

A. An admission by respondent. parties of all jurisdictional facts 
alleged in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission ; 

(4) The entire record on which any cease and desist order may 
be based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and 
the Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

The agreement further provides that subparagraph 4 of Para- 
graph Four of the Complaint herein insofar as it relates to the word 
“Sacro-Support” may be dismissed without prejudice on the grounds 
that the evidence is insufficient to substantiate the allegations set 
out, therein with respect thereto. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
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settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a 
part of the official record unless and until it becomes a part of the 
decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued: 

1. Respondent The Standard Mattress Company is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Connecticut, with its office and principal place of business 
located at 55 North Street, in the City of Hartford, State of 
Connecticut. 

2. Respondents N. Aaron Naboicheck, Louis H. Naboicheck and 
Max H. Kaminsky are officers of the corporate respondent. They 
formulate, direct and control the acts and practices of the corporate 
respondent. Their address is the same as that of the corporate 
respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents, The Standard Mattress Com- 
pany, a corporation, and its officers, and N. Aaron Naboicheck, Louis 
H. Naboicheck and Max H. Kaminsky, individually and as officers of 
said corporation, and respondents’ representatives, agents. and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of mattresses 
or other merchandise, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing, directly or by implication, in any manner that 
certain amounts are the usual and customary retail prices of their 
mattresses or other merchandise when such amounts are in excess 
of the prices at which their mattresses or other merchandise are 
usually and customarily sold at retail in the trade area where such 
representation is made. 

2. Representing, directly or by implication, that their mattresses 
or other merchandise are guaranteed unless the nature and extent 
of the guarantee and the manner in which the guarantor will per- 
form are clearly set forth. 

3. Representing, directly or by implication, that their mattresses 
or other merchandise have been the subject of a consumer survey or 
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that the retail price of such mattresses or other merchandise, or 
any other fact, has thereby been determined, unless such is the fact. 

4. Using the word “orthopedic”, or “medic” or any other term of 
like import as a designation or as descriptive of their stock mat- 
tresses. 

5. Representing, directly or by implication, that their stock mat- 
tresses are specially designed to, and that their indiscriminate use 
will correct deformities and disorders of the human body. 

6. Representing, directly or by implication, that use of respond- 
ents’ mattresses prevents backache, unless it is clearly disclosed in 
immediate conjunction therewith, that such relief will be afforded 
only to users whose backaches result from using a soft mattress. 

It is further ordered, That subparagraph 4 of Paragraph Four 
of the complaint, insofar as it relates to the word “Sacro-Support”, 
be, and it hereby is, dismissed without prejudice. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist. 


In THE MATTER OF 


ATLANTIC JET TRAINING, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8205. Complaint, Dec. 6, 1960—Decision, Aug. 22, 1961 


Consent order requiring sellers in Zephyrills, Fla., to cease misleading prospec- 
tive purchasers of their home study courses in jet engine mechanics as to 
opportunities and earnings prospects in the aircraft industry, and using the 
term “Field Registrar” for their salesmen and other misleading terms as 
descriptive of their business organization; and requiring them to disclose 
affirmatively that persons completing their course did not qualify for cer- 
tification by the Federal Aviation Agency, and that such certification was 
required in the occupation concerned. 
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Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Atlantic 
Jet Training, Inc., a corporation, and Marvin E. Champeau and 
Jane Kite-Powell, individually and as officers and directors of said 
corporation, and Ralph G. Champeau, individually and as an officer 
of said corporation, and Annie E. Champeau, individually and as 
a director of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Atlantic Jet Training, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the 
laws of the State of Florida, with its office and principal place of 
business located at Municipal Airport, Zephyrills, Florida. 

Individual respondents Marvin E. Champeau, Ralph G. Champeau 
and Jane Kite-Powell are officers of the said corporate respondent. 
Individual respondent Marvin E. Champeau and Jane Kite-Powell, 
together with Annie E. Champeau, are also directors of said cor- 
porate respondent. Their address is the same as that of the cor- 
porate respondent. 

These individual respondents formulate, direct and control the 
acts and practices of the corporate respondent, including the acts 
and practices hereinafter set forth. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the business of advertising, offering for sale, sell- 
ing and distributing courses on jet engine mechanics. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said course 
of study, when sold, to be transported from their place of business 
located in the State of Florida, to purchasers thereof located in vari- 
ous other states of the United States. Respondents maintain, and 
at all times mentioned herein have maintained, a substantial course 
of trade in said courses in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for 
the purpose of inducing the sale of their said course on jet engine 
mechanics, respondents have made, published, and caused to be pub- 
lished, a variety of statements concerning said courses in news- 
papers and other publications, in brochures displayed to prospective 
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purchasers by respondents or their salesmen and by other sales 
literature sent by means of the United States mails to prospective 
purchasers by the respondents, as well as oral representations made 
by respondents’ salesmen, taken from sales talk furnished to them 
by respondents. 

Among and typical of such statements and representations, and 
others of similar import and meaning but not specifically set forth 
herein, are the following: 


JET AIRLINE NEEDS MEN 


EMPLOYMENT POSSIBILITIES ABOUND 
CAREER POSITIONS WITH GOOD PAY 
UNLIMITED OPPORTUNITY FOR ADVANCEMENT 


MEN NEEDED FOR JET MECHANIC POSITIONS 


OUR RESIDENT TRAINING IS IMPORTANT FOR JOB PLACE- 
MENT TRAINING DOES NOT INTERFERE WITH PRESENT 
JOB. ATLANTIC JET TRAINING WILL FINANCE YOUR TRAIN- 
ING IF YOU CAN QUALIFY FOR REGISTRATION. 


BECOME A JET 
ENGINE SPECIALIST 


DON’T ENVY 
THE JET ENGINE MECHANIC 
BE ONE! 
MEN 
TO TRAIN FOR JET ENGINE MECHANICS FOR AIRLINE AND 
GAS TURBINE MECHANICS, FOR TRUCKS, CARS AND BOATS. 


HIGH STANDARDS ESTABLISHED BY 
AJT GRADUATES. 


MEN URGENTLY NEEDED 


To train for multi-million dollar Jet Aircraft Industry. Expansion 
offers big pay—job security—advancement, and free employment serv- 
ice to men selected. 
I am not a salesman—I am just the school registrar or personnel man 
trying to pick men for this industry whom we believe we can train 
and whom we would be proud to recommend to industry once they 
are trained. 
Par. 5. Through the use of the aforesaid statements and mis- 
representations, respondents represented, directly or by implication: 
(a) That if the prospect is accepted and successfully completes 
such course he will become a trained jet engine mechanic or tech- 
nician qualified to repair, maintain and overhaul jet engines. 
(b) That those who successfully complete such course are assured 
employment as jet mechanics or technicians, in the repair, mainte- 
nance, and overhauling of jet engines. 
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(c) That their “field registrars” are not salesmen but are pri- 
marily concerned with determining the qualification of prospective 
purchasers of such course. 

(d) That prospects must have certain qualifications before the 
course will be sold to them. 

Par. 6. The aforesaid statements and representations of re- 
spondents are false, misleading and deceptive. In truth and in fact: 

(a) A person successfully completing such course cannot be 
considered to be a trained jet mechanic or technician nor will he 
be qualified to repair, maintain, or overhaul jet engines. 

(b) Few, if any, of those who have purchased respondents’ said 
course have completed it. Even were they to successfully complete 
the said course, there is little if any prospect of their employment 
as jet engine mechanics or technicians by industry. 

(c) Respondents’ representatives, although referred to as “field 
registrars”, are in reality only salesmen who depend upon commis- 
sions earned from selling such course as a means of livelihood. 
Their sales presentation is primarily concerned with effectuating 
sales. They give little or no consideration to determining the quali- 
fications of prospective purchasers of said course. 

(d) No particular qualifications are required of prospects as re- 
spondents accept virtually all students who are willing to purchase 
said course and make the down-payment therefor. - 

Par. 7. Respondents use the designation “Field Registrars” as 
descriptive of their salesmen and the designations “Director of 
Training”, “Board of Admissions”, “Placement Bureau”, “Consulta- 
tion and Employment Services”, and “Student Counselors” as de- 
scriptive of their business organization, in various advertising media, 
thereby representing, contrary to the facts, that their salesmen per- 
form duties similar to those of “Registrars” of colleges and Uni- 
versities with which such word is ordinarily associated and that 
their business is organized into departments each staffed with em- 
ployees who carry out the duties involved in the several depart- 
ments. 

The use of such designations is designed to, and has, the tendency 
and capacity to mislead prospective purchasers as to the stature of 
respondents’ business. 

Par. 8. By means of the statements set forth in Paragraph Four 
above, and through others of similar import and meaning but not 
specifically set forth herein, including the oral statements of re- 
spondents’ sales representatives, respondents represented, directly 
or by implication, that there is no bar or impediment which would 
operate to prevent those who successfully complete such course from 
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becoming mechanics and from earning the prevalent wage scales of 
highly skilled mechanics or technicians on jet airplane engines. 

Par. 9. Respondents, their school, and the unsupervised home 
study course in jet engine mechanics have not been approved by 
the Federal Aviation Agency. Students who successfully complete 
such course would not meet the prerequisites for taking an examina- 
tion for certification for aircraft or power plant work on airplane 
engines and as a consequence, would not earn the prevailing wages 
earned by skilled aircraft mechanics or technicians. 

Ordinarily mechanical work on jet aircraft engines is performed 
by skilled personnel who are capable of working on all types of 
power plants which includes reciprocating as well as jet engines. 
Much of this work, particularly above the repetitive and routine 
level in the repair, overhaul and maintenance of aircraft engines, 
can only be performed by personnel who have been examined and 
certified by the Federal Aviation Agency. Examination for certi- 
fication by said agency will only be given upon the successful com- 
pletion of a course of study including supervised practical shop and 
bench work, at either a duly authorized school or under an approved 
apprenticeship training program, in leu of specified practical ex- 
perience requirements. Certification for aircraft and power plant 
work is known in the trade as an “A & P license”. 

Par. 10. The failure of respondents to affirmatively disclose to 
prospective purchasers of such course of home study for jet engine 
mechanics, in connection with statements and representations con- 
cerning employment and earning prospects in the aircraft industry, 
that such prospective purchasers cannot, on the strength of such 
study alone, qualify for such certification as is necessary for per- 
forming skilled work and for earning the prevalent wages of skilled 
jet engine mechanics or technicians, is a deceptive act and practice. 

Par. 11. In the course and conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition, 
in commerce, with corporations, firms, and individuals engaged in 
the sale of correspondence courses of the same general kind and 
nature as those sold by respondents. 

Par. 12. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices, and their 
failure to affirmatively disclose the existing limitations as to the 
employment and earning prospects of their prospective purchasers, 
had, and now have, the capacity and tendency to mislead members 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations were true and complete, and 
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into the purchase of substantial quantities of respondents’ said cor- 
respondence course by reason of such erroneous and mistaken be- 
liefs. As a consequence thereof, substantial trade in commerce has 
been, and is being, unfairly diverted to respondents from their 
competitors and substantial injury has thereby been and is being 
done to competition in commerce. 

Par. 13. The aforesaid acts and practices of respondents, as 
herein al’eged, were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


Mr. Michael J. Vitale supporting the complaint. 
MacFarlane, Ferguson, Allison & Kelly by Mr. J. Danforth 
Browne, of Tampa, Fla., for respondents. 


Init1au Decision By JoHN Lewis, Heartnc EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on December 6, 1960, charging them with 
the use of unfair and deceptive acts and practices and unfair meth- 
ods of competition, in commerce, in violation of the Federal Trade 
Commission Act, by misrepresenting their course of instruction for 
training jet engine mechanics or technicians. After being served 
with said complaint, respondents appeared by counsel and entered 
into an agreement dated June 7, 1961, containing a consent order to 
cease and desist purporting to dispose of all of this proceeding as 
to all parties. Said agreement, which has been signed by all re- 
spondents, by counsel for said respondents and by counsel support- 
ing the complaint, and approved by the Director and Assistant 
Director of the Commission’s Bureau of Litigation, has been sub- 
mitted to the above-named hearing examiner for his consideration, 
in accordance with Section 3.25 of the Commission’s Rules of Prac- 
tice for Adjudicative Proceedings. 


ORDER 


It is ordered, That respondents Atlantic Jet Training, Inc., a 
corporation, and its officers and directors, and Marvin E. Champeau 
and Jane Kite-Powell, individually and as officers and directors of 
said corporation, and Ralph G. Champeau, individually and as an 
officer of said corporation, and Annie E. Champeau, individually 
and as a director of said corporation, and respondents’ representa- 


ATLANTIC JET TRAINING, INC., ET AL. 253 
247 Decision 


tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of courses of study or instruction, do forthwith 
cease and desist from: 

1. Representing, directly or by implication: 

(a) that a person need only complete such course to be a trained 
jet aircraft engine mechanic or technician or be qualified to repair, 
maintain or overhaul jet aircraft engines; 

(b) that a person upon successful completion of such course or 
courses, will thereby be able to get employment as a mechanic or 
technician in the repair, maintenance or overhaul of jet aircraft 
engines; 

(c) that respondents’ sales representatives designated as “Field 
Registrars” are not salesmen or that they are primarily concerned 
with determining the qualifications of prospective purchasers of 
courses ; 

(d) that prospects must possess any particular qualifications be- 
fore the course will be sold to them, unless such is the fact. 

2. Using the term “Field Registrar” as applied to respondents’ 
salesmen or the terms “Board of Admissions’’, “Placement Bureau”, 
and “Student Counselors”, as applied to their business, or any other 
words or terms of similar import or meaning. 

3. Making any representations concerning employment or earning 
prospects in the jet aircraft industry, without affirmatively and con- 
spicuously disclosing: 

(a) that persons completing such course of study do not meet the 
prerequisites for certification by the Federal Aviation Agency; 

(b) that an employee must have Federal Aviation Agency cer- 
tification in order to sign off or release a product to service when 
it has undergone repair, maintenance, alteration or overhauling. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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HOOKER CHEMICAL CORPORATION 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. if 
OF THE CLAYTON ACT 


Docket 8034. Complaint, July 8, 1960—Decision, Aug. 22, 1961 


Consent order requiring a major chemical manufacturer—having sales for 
fiscal 1958 in excess of $125,000,000 and in 1957 the largest producer of 
phenolic molding compound, with about 43% of total sales—to divest itself 
absolutely, within 90 days, of all machinery and equipment, and all for- 
mulae, technical information, know-how, trade secrets, and customer lists 
related to the production of phenolic molding compound formulations, ac- 
quired from the third largest producer which had about 13% of the mar- 
ket, as a result of which acquisition at least 80% of all molding material 
sales were concentrated in two producers, and to comply with other re 
quirements as in the order below specified. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
above-named respondent has violated and is now violating the provi- 
sions of Section 7 of the amended Clayton Act (15 U.S.C., Section 
18), hereby issues its complaint, pursuant to Section 11 of the afore- 
said Act (15 U.S.C., Section 21), charging as fellows: 

Paracrapy 1. Respondent Hooker Chemical Corporation, here- 
inafter sometimes referred to as “Hooker”, is a corporation organized 
and existing under the laws of the State of New York with its office 
and principal place of business located at Buffalo Avenue and 47th 
Street, Niagara Falls, New York. For nearly fifty years subsequent 
to its incorporation in 1909, respondent did business under the cor- 
porate title “Hooker Electrochemical Company”. On May 29, 1958, 
the official title of the respondent was changed to Hooker Chemical 
Corporation. 

Par. 2. Monsanto Chemical Company, hereinafter referred to as 
“Monsanto”, is a corporation organized and existing under the laws 
of the State of Delaware with offices and principal place of business 
located in St. Louis, Missouri. 

Par. 3. Hooker is a major chemical manufacturer. Currently it 
produces over 100 chemical and other products, including plastics, 
phosphates and basic organic and inorganic chemicals which it sells 
to users in such manufacturing and fabricating markets as electrical 
equipment, electronics, pharmaceuticals, textiles and metals. Re- 
spondent owns and operates eleven manufacturing facilities in nine 
states—including the States of New York, Ohio, Washington, and 
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Mississippi—and owns jointly, with others, two additional manufac- 
turing facilities. As of November 30, 1958, Hooker listed total 
assets of over $150,000,000 and sales for fiscal 1958 in excess of 
$125,000,000. Hooker sells the products it manufactures in its vari- 
ous facilities throughout the United States, and is otherwise en- 
gaged in commerce, as “commerce” is defined in the Clayton Act. 

Monsanto is one of the largest chemical manufacturers in the 
United States. It produces a wide range of chemical and other 
products varying from plastics to agricultural and heavy chemicals 
at a large number of manufacturing facilities located in several 
states, including a plastics plant in Springfield, Massachusetts. As 
of December 31, 1958, Monsanto listed total assets of over $600,000,- 
000 and net sales for 1958 in excess of $664,000,000. Monsanto sells 
the products it manufactures in its various facilities throughout the 
United States, and is otherwise engaged in commerce, as “commerce” 
is defined in the Clayton Act. 

Par. 4. Prior to September 1, 1958, Hooker and Monsanto, among 
others, produced and sold throughout the United States a group of 
thermosetting plastic products known in the trade as “phenolic 
molding materials” and sometimes called “phenolic molding com- 
pounds” or “phenolic molding powders”, but, for purposes of clarity, 
hereinafter called “molding materials” or “phenolic molding mate- 
rials”. 

Phenolic molding materials are some of the earliest of those prod- 
ucts generally known as “plastics”. The molding material is pro- 
duced from “phenolic resins”, which are the product of the chemical 
reaction between phenol and formaldehyde. When special fillers 
and additives are combined with the resin, the resulting molding 
material is one which can be molded, with heat and pressure, into 
an almost unlimited variety of end products. 

Phenolic molding materials are sold to processors who mold or 
otherwise process the material into forms useful as such or in the 
fabrication of products for subsequent consumer or industrial use. 
The processor may be an independent company selling the molded 
product to users, or a division of a company producing the molded 
product for use in a finished product of its own. 

The basic phenolic molding material, called “general purpose”, 
employs a comparatively inexpensive filler and possesses certain 
physical characteristics which makes it the most widely used of the 
phenolic molding materials. The basic material can be varied, how- 
‘ever, by the addition of special fillers to give new characteristics 
especially suited for specific purposes. In this regard, a molding 
material can be made more resistant to sudden or prolonged impacts, 
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or more impervious to electricity or to heat, by the addition of spe- 
cial fillers to basic molding material. Consequently, it is an industry 
practice to divide phenolic molding materials into classes according 
to their physical characteristics and usefulness, e.g., General Pur- 
pose, Electrical, Heat Resistant, Impact, Closure and Special. 

Typical uses of phenolic molding materials, according to industry 
classification, are: General Purpose—camera cases, telephones, han- 
dles and bases for household appliances; Impact—industrial pulleys 
and gears and transmission parts; Closure—sealing materials for 
liquor and drug packaging; Electrical—electrical circuit parts, radio 
and television parts; Heat Resistant—steam iron, frying pan and pot 
handles; Special—washing machine agitators and air conditioning 
parts. 

Par. 5. Although it produced no phenolic molding materials prior 
to 1955, respondent became a major factor in that industry by the 
acquisition in 1955 of Durez Plastics and Chemicals, Inc. Prior to 
this acquisition, Durez Plastics and Chemicals, Inc. was a New York 
corporation with principal offices in North Tonowanda, New York. 
Durez produced and sold phenolic molding materials, phenolic resins 
and related products and maintained manufacturing facilities in the 
States of New York, Ohio and Washington. It sold its products to 
customers throughout the United States and was otherwise engaged 
in commerce, as “commerce” is defined in the Clayton Act. 

In 1954, the year prior to its acquisition by respondent, Durez was 
the largest producer of phenolic molding materials in the United 
States, with sales exceeding $13,500,000, or approximately 35% of 
the total market. Subsequent to the acquisition of Durez and prior 
to 1958, respondent substantially increased its market share of phe- 
nolic molding materials manufactured for resale. 

In the years since the acquisition of Durez by Hooker, two sig- 
nificant producers of molding materials have abandoned their pro- 
duction and withdrawn from that industry. During the same period, 
no manufacturers have entered the industry to produce molding 
materials for resale. Entry into this industry is difficult because of 
low profitability, particularly for companies not producing the basic 
raw materials (phenol and formaldehyde) used in the production 
of molding materials, and because of the established reputation of 
major producers. Both respondent and Monsanto produce phenol 
and formaldehyde. Additional difficulty exists in the need for capi- 
tal and know-how for the manufacture of molding materials and 
the operation of the production facilities. 

In addition to acquiring Durez, respondent has effected three other 
acquisitions in the chemical field during the years 1955 through 1958, 
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acquiring Niagara Alkali Company in 1955, Oldbury Electro-Chem- 
ical Company in 1956, and Shea Chemical Company in 1958. 

Par. 6. By contract effective September 1, 1958, and by mutual 
agreement and cooperation prior and subsequent thereto, and for the 
sum of $621,000, Monsanto transferred to Hooker: (1) all of its 
machinery and equipment used in the production of phenolic mold- 
ing materials, together with technical information, including formu- 
lae, know-how and engineering assistance, for the manufacture of 
Monsanto’s molding materials; (2) a list, including amounts pur- 
chased, of Monsanto’s current and past customers purchasing its 
molding materials; (3) other assets, tangible and intangible, neces- 
sary to Hooker’s production and sale of Monsanto’s molding mate- 
rials, including a promise by Monsanto not to produce molding 
materials in the United States for a period of ten years. 

Par. 7. In 1957 three companies sold about 80% of all phenolic 
molding materials produced in the United States. Respondent was 
the largest producer with about 438% of total sales. The second 
largest producer in the industry had about 24% of the market and 
the third largest producer, Monsanto, had about 13% of the market. 
Nearly all of the remaining 20% was distributed among six other 
industry members, some of whom sold only in local or regional 
markets in which they were located. During 1957 the total annual 
sales of molding materials exceeded $40,000,000. 

Respondent, by virtue of its acquisition of Monsanto’s molding 
material assets, has increased its market share of all molding mate- 
rials to approximately 56%. In addition to its increase in market 
share of all molding materials, and as a result of this acquisition, 
respondent has substantially increased its market share in the gen- 
eral purpose, electrical, impact and heat resistant lines of molding 
materials. Further, as a result of this acquisition, at least 80% of 
all molding material sales are now concentrated in two producers. 

Par. 8. Respondent has violated Section 7 of the amended Clay- 
ton Act in that the acquisition of Durez Plastics and Chemicals, 
Inc. and Monsanto’s molding material assets, as hereinbefore de- 
scribed, may have the effect, individually and collectively, of sub- 
stantially lessening competition or tending to create a monopoly in 
the production and sale of phenolic molding materials generally, 
and, also, of general purpose, electrical, impact and heat resistant 
molding materials in the United States and each of them in the 
following ways, among others: 

1. Actual and potential competition generally in the production 
and sale of phenolic molding materials and of general purpose, 
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electrical, impact and heat resistant molding materials. will be 
eliminated. | 

2. The acquisitions, individually anid SAlleahindle may enhance 
respondent’s competitive position in the production and. sale of 
molding materials and of general purpose, electrical, impact and 
heat resistant molding materials to the detriment of actual and 
potential competition. 

3. Industry-wide concentration of the production and eae of +Gha! 
ing materials and of general purpose, electrical, impact and: heat 
resistant molding materials has been and may be increased. 

4. The acquisitions, individually and collectively, give respondent 
the facilities, the market position and the economic power to monop= 
olize or tend to monopolize the production and sale of molding 
materials and of general purpose, electrical, impact and heat resist- 
ant molding materials. 

5. Mergers and acquisitions on the part of other molding inatoiiad 
producers may be fostered with a consequent increase in economic 
concentration and tendency toward monopoly in the phenolic — 
ing material field generally. 

Par. 9. The foregoing acquisitions, acts and practices of respond- 
ent, as hereinbefore alleged, constitute a violation of Section 7 of 
the amended Clayton Act (15 U.S.C., Section 18), as amended and 
approved December 29, 1950. 


Mr. Thomas A. Sterner for the Commission. 

Sage, Gray, Todd & Sims, by Mr. Melber Chambers, and Cahill, 
Gordon, Reindel & Ohl, by Mr. Jerrold G. Van Cise, all of New 
York, N.Y., for the respondent. 


Inrrrau Decision sy Epear A. Burriz, Hearing EXAMINER 


On July 8, 1960, the Federal Trade Commission issued its com- 
plaint against the above-named respondent charging it with violat- 
ing the provisions of Section 7 of the Clayton Act, as amended: On 
June 23, 1961, the respondent and counsel supporting the complaint 
entered into an agreement containing a consent order to cease and 
desist and to divest in accordance with Section 3.25(a) of the Rules 
of Practice and Procedure of the Commission. 

Under the foregoing agreement, the respondent admits the juris- 
dictional facts alleged in the Sees and agrees, among other 
things, that the order to cease and desist and to divest there set 
forth may be entered without further notice and shall have the same 
force and effect as if entered after a full hearing. The agreement 
includes a waiver by the respondent of all rights to challenge or 
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contest the validity of the order issuing in accordance therewith; 
and recites that the said agreement shall not become a part of the 
official record unless and until it’ becomes a part of the decision of 
the Commission, and that it is for settlement purposes only, does 
not constitute an admission by the respondent that it has violated 
the law as alleged in the complaint, and that said complaint may be 
used in construing the terms of the order. The hearing examiner 
finds that the content of the said agreement meets all the require- 
ments of Section 3.25(b) of the Rules of Practice. 

Such agreement further provides that the charge that respondent’s 
acquisition of Durez Plastics & Chemicals, Inc., violated Section 7 
of the amended Clayton Act should be dismissed for the reasons set 
forth in an Appendix A attached thereto. . 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid agreement for 
consent order, and it appearing that said agreement provides for an 
appropriate disposition of this proceeding, the aforesaid agreement 
is hereby accepted and is ordered filed upon becoming part of the 
Commission’s decision in accordance with Section 3.21 of the Rules 
of Practice; and in consonance with the terms of said agreement, 
the hearing examiner makes the following jurisdictional findings 
and order. 

JURISDICTIONAL FINDINGS 


1. Respondent Hooker Chemical Corporation is a corporation 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office located at 666 Fifth 
Avenue, in the City of New York, State of New York (erroneously 
cited in the complaint as Buffalo Avenue and 47th Street, Niagara 
Falls, New York.) 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
Section 7 of the Clayton Act, as amended. 


ORDER 


ik 


It is ordered, That respondent Hooker Chemical Corporation, and 
its officers, directors, agents, representatives, and employees, shall, 
within ninety (90) days of the service of this order upon it, divest 
itself absolutely, in good faith, as a unit and to the same purchaser, 
of all right, title, privilege and interest in and to all machinery 
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and equipment now owned by respondent, and all formulae, tech- 
nical information, know-how, trade secrets and customer lists related 
to the production and sale of phenolic molding compound formula- 
tions, acquired from Monsanto Chemical Company, together with all 
additions to, and improvements on, such assets. The divestiture 
shall proceed in a manner consistent with the objective of continuing 
the production and sale of the phenolic molding compound formu- 
lations divested. 

It is further ordered, That respondent Hooker Chemical corpora- 
tion: 

(1) make available to the purchaser of the assets divested, for a 
period of six (6) months from the date of the divestiture, at re- 
spondent’s cost, (to be disclesed to and held in confidence by said 
purchaser) the purchaser’s requirements of Jump resins and resin 
compounds needed to manufacture said phenolic molding compound 
formulations, and, the purchaser’s requirements of said phenolic 
molding compound formulations, to enable the purchaser to develop 
its own manufacturing facilities for said products without inter- 
rupting the supply of said molding compounds to purchasers. 

(2) provide the purchaser of the divested assets with engineering 
assistance in the setting up of test equipment and methods of test- 
ing, designed to assure that the phenolic molding compounds pro- 
duced using the resins and/or formulae, technical information, 
_know-how and trade secrets, furnished will meet the specifications 
for such molding compounds heretofore maintained by respondent. 

(8) provide the purchaser of the divested assets with a list of cus- 
tomers that made any purchases of said phenolic molding compound 
formulations from January 1, 1957 to the date of this order. Such 
list shall include the formulation number and annual quantities, 
in dollars and pounds, purchased by each customer. 


II 


Tt is further ordered, That respondent cease and desist, for a 
period of ten (10) years from the receipt of this order, from the 
acquisition, directly or indirectly, of any shares of stocks or assets 
of any manufacturer or distributor engaged in the manufacture, 
sale or distribution of phenolic molding compounds in the United 
States. 


ITI 


It is further ordered, That in such divestitures hereinbefore men- 
tioned, none of the said assets, properties, rights and privileges, 
tangible or intangible, shall be sold or transferred, directly or in- 
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directly, to anyone who, at the time of the divestiture, is a stock- 
holder, officer, director, employee or agent of, or otherwise, directly 
or indirectly connected with, or under the control of, respondent or 
any of respondent’s subsidiaries or affiliated companies. 


LY. 


; It is further ordered, That the allegations of the complaint charg- 
ing that respondent’s acquisition of Durez Plastics & Chemicals, 
Inc., violated Section 7 of the amended Clayton Act be dismissed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondent shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE MatTrTerR oF 


JOHN W. THOMAS AND COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8382. Complaint, Mar. 16, 1961—Decision, Aug. 22, 1961 


Consent order requiring a Minneapolis furrier to cease violating the Fur 
Products Labeling Act by failing to comply with labeling and invoicing 
requirements. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that John W. Thomas and Company, a corporation, 
hereinafter referred to as respondent, has violated the provisions of 
said Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 
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Paracraru 1. Respondent John W. Thomas and Company is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Minnesota with its office and prin- 
cipal place of business located at Eighth and Nicollet Avenue, Min- 
neapolis, Minnesota. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the sale, adver- 
tising and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and has sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was mingled with non-required information, in violation of 
Rule 29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in handwriting on labels, in violation of Rule 
29(b) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was not set forth separately on labels with respect to each 
section of fur products composed of two or more sections containing 
different animal furs, in violation of Rule 36 of said Rules and 
Regulations. 

(d) Required item numbers were not set forth on labels in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
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and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in that information required under Section 
5(b) (1) of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder was set forth in abbreviated form 
in violation of Rule 4 of said Rules and Regulations. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute’ un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. William A. Somers supporting the complaint. 
Mr. Stanley D. Smith, of Minneapolis, Minn., for respondent. 


Inir1au Decision sy JoHN Lewis, Heartne EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondent on March 16, 1961, charging it with having 
violated the Fur Products Labeling Act and the Rules and Regula- 
tions issued thereunder, and the Federal Trade Commission Act, 
through the misbranding of certain fur products and the false and 
deceptive invoicing thereof. After being served with said complaint, 
respondent appeared by counsel and subsequently entered into an 
agreement, dated June 20, 1961, containing a consent order to cease 
and desist purporting to dispose of all this proceeding as to all 
parties. Said agreement, which has been signed by respondent, by 
counsel for said respondent, and by counsel supporting the com- 
plaint, and approved by the Acting Director and Assistant Director 
of the Commission’s Bureau of Litigation, has been submitted to the 
above-named hearing examiner for his consideration, in accordance 
with Section 3.25 of the Commission’s Rules of Practice for Adjudi- 
cative Proceedings. 

Respondent, pursuant to the aforesaid agreement, has admitted 
all the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had 
ment further provides that respondent waives any further proce- 
dural steps before the hearing examiner and the commission, the 
ural steps before the hearing examiner and the Commission, the 
making of findings of fact or conclusions of law and all of the rights 
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it may have to challenge or contest the validity of the order to cease 
and desist entered in accordance with such agreement. It has been 
agreed that the order to cease and desist issued in accordance with 
said agreement shall have the same force and effect as if entered 
after a full hearing and that the complaint may be used in con- 
struing the terms of said order. It has also been agreed that the 
record herein shall consist solely of the complaint and said agree- 
ment, and that said agreement is for settlement purposes only and 
does not constitute an admission by respondent that it has violated 
the law as alleged in the complaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement 
covers all the allegations of the complaint and provides for an ap- 
propriate disposition of this proceeding as to all parties, said agree- 
ment is hereby accepted and is ordered filed upon this decision’s 
becoming the decision of the Commission pursuant to Sections 3.21 
and 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings, and the hearing examiner, accordingly, makes the fol- 
lowing jurisdictional findings and order: 

1. Respondent John W. Thomas and Company is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Minnesota, with its office and principal place of business 
located at Eight and Nicollet Avenue, Minneapolis, Minnesota. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
the Fur Products Labeling Act and the Federal Trade Commission 
Act, and this proceeding is in the interest of the public. 


ORDER 


It is ordered, That John W. Thomas and Company, a corporation, 
and its officers, and respondent’s representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction into commerce, or the sale, advertising, 
or offering for sale, in commerce, or the transportation or distribu- 
tion in commerce of fur products, or in connection with the sale, 
advertising, offering for sale, transportation, or distribution of fur 
products which are made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce,” “fur” and “fur _ 
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product” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

B. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under mingled with non-required information. 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under in handwriting. 

C. Failing to set forth the item number or mark assigned to a 
fur product. 

D. Failing to set forth separately on labels attached to fur prod- 
ucts composed of two or more sections containing different animal 
furs the information required to be disclosed under Section 4(2) of 
the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder with respect to the fur comprising each 
section. ) 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B, Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in abbreviated form. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 
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HOLT, RINEHART AND WINSTON, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
spc. 2(d) OF THE CLAYTON ACT 


Docket 8344. Complaint, Apr. 5, 1961—Decision, Aug. 22, 1961 


Consent order requiring a New York City publisher to cease violating Sec. 
2(d) of the Clayton Act by paying some customers allowances which were 
not offered on proportionally equal terms to their competitors, such as 
payments to large retail newsstand chains for promoting its “Field & 
Stream” magazine, including 5¢ a copy to The Union News Co., New York 
City; 4144¢ a copy to ABC Vending Corp., New York City, and Fred Har- 
vey, Chicago; and 344¢ a copy to Commuter News Co., Inc., New York 
City, and ABC Cigar Co., San Francisco—many of which payments were 
proportionally unequal even among the favored customers. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has violated and is now vio- 
lating the provisions of subsection (d) of Section 2 of the Clayton 
Act (U.S.C. Title 15, Section 13), as amended by the Robinson- 
Patman Act, hereby issues its complaint stating its charges with re- 
spect thereto as follows: 

Paracrapy 1. Respondent Holt, Rinehart and Winston, Inc., is a 
corporation organized and doing business under the laws of the 
State of Delaware, with its principal office and place of business 
located at 530 Fifth Avenue, New York 36, New York. Said re- 
spondent has been engaged and is presently engaged in the business 
of publishing and distributing various publications including maga- 
zines under copyrighted titles. Some of the popular magazines pub- 
lished by respondent and distributed by it through its national 
distributor, Curtis Circulation Company, Inc., include “Field and 
Stream,” “Popular Gardening,” “New Homes Guide” and “Home 
Modernizing Guide.” Respondent’s sales of the aforesaid publica- 
tions in 1959 were approximately $606,000. 

Par. 2. Respondent’s publications are distributed through Curtis 
Circulation Company, Inc., which has acted and is now acting as 
national distributor for these publications. Among the services 
performed and still being performed by Curtis Circulation for the 
benefit of respondent in connection with the sale and distribution 
of its publications are the taking of orders; distributing, billing 
and collecting from customers; and participating in the negotiation 
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of various promotional arrangements with the retail customers of 
said publisher. In its capacity as national distributor for respond- 
ent, Curtis Circulation served and is now serving as a conduit or 
intermediary for the sale, distribution and promotion of the publi- 
cations of the respondent. These publications are distributed 
throughout various states through local distributors to retail cus- 
tomers. 

Par. 3. Respondent through its conduit or intermediary, Curtis 
Circulation, has sold and distributed and now sells and distributes 
its publications in substantial quantities in commerce, as “commerce” 
is defined in the amended Clayton Act, to competing customers lo- 
cated throughout various states of the United States and in the 
District of Columbia. 

Par. 4. In the course and conduct of its business in commerce, 
respondent paid or contracted for the payment of something of 
value to or for the benefit of some of its customers as compensation 
or in consideration for services or facilities furnished, or contracted 
to be furnished, by or through such customers in connection with 
the handling, sale, or offering for sale of publications sold to them 
by respondent. Such payments or allowances were not made avail- 
able on proportionally equal terms to all other customers of respond- 
ent competing in the distribution of such publications. 

Par. 5. As an example’of the practices alleged herein, respondent 
has made payments or allowances to certain retail customers who 
operate chain retail outlets in railroad, airport and bus terminals, 
as well as outlets located in hotels and office buildings. Such pay- 
ments or allowances were not offered or otherwise made available 
on proportionally equal terms to all other customers (including drug 
chains and other newsstands) competing with the favored customers 
in the sale and distribution of the publications of respondent. 

Among the favored customers receiving promotional allowances 
or payments in 1959 which were not offered to other competing cus- 
tomers in connection with the purchase and distribution of respond- 
ent’s publication “Field & Stream” were: 


Promotional 
Customer payment per copy 

‘he Union-News Company, New York, NiY ws 22252 le $0.05 
ABCAVendine, Corp, New York NeY 204 2) vile See tl .045 
Hirecdabaryey: Chicas oats. - fee too. sees asi ih ek Oe sy Mayo. Ott l .045 
Commuter, News) Co. Ine.,; New York, ON Y.i2225 2222-22455 es Se fesen 035 
ABC .Cicar Company, san Mrancisco, Calif.2--6°-- = sie Fo .035 


Respondent made said payments to its favored customers on the 
basis of individual negotiations. Among said favored customers, 
such payments were not made on proportionally equal terms. 
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Par. 6. The acts and practices of respondent as alleged above are 
in violation of the provisions of subsection (d) of Section 2 of the 
amended Clayton Act. 


Mr. J. Wallace Adair and Mr. Jerome Garfinkel supporting the 
complaint. 

Mr. William E. Stockhausen of Satterlee, Warfield d& Stephens 
for respondent. 


Inrrrau Deciston By Water K. Bennerr, Hearing EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondent on April 5, 1961. The complaint charged 
the respondent with violating subsection (d) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, by the pay- 
ment of promotional allowances to certain chain retail outlets oper- 
ating in transportation terminals, hotels and office buildings, which 
allowances were not offered to other competing customers. 

On May 29, 1961, counsel submitted to the undersigned hearing 
examiner an agreement executed by respondent, its counsel, and 
counsel supporting the complaint providing for the entry without 
further notice of a consent order. The agreement was duly ap- 
proved by the Director of the Bureau of Litigation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the Com- 
mission, that is: 

A. An admission by respondent of all jurisdictional facts alleged 
in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission ; 

(4) The entire record on which any cease and desist order may 
be based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the man- 
ner provided by statute for other orders; 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 
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(2) Further procedural steps before the hearing examiner and the 
Commission. 

(3) Any right to challenge or contest the validity of the. order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent. that 
it has violated the law as alleged in the complaint. 

The agreement further provides that the word customer as used 
in the order means anyone who purchases from a respondent acting 
either as principal or agent, or from a distributor or wholesaler 
where such transaction with such purchaser is essentially a sale by 
such respondent, acting either as principal or agent. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a 
part of the official record unless and until it becomes a part of the 
decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued: 

1. Respondent Holt, Rinehart and Winston, Inc., is a corporation, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
formerly located at 530 Fifth Avenue, New York 36, New York, 
and presently located at 383 Madison Avenue, New York 17, New 
York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent, Holt, Rinehart and Winston, Inc., 
a corporation, its officers, agents, representatives or employees, di- 
rectly or through any corporate or other device, in connection with 
the distribution, sale or offering for sale of publications including 
magazines in commerce, as “commerce” is defined in the amended 
Clayton Act, do forthwith cease and desist from paying or con- 
tracting for the payment of an allowance or anything of value to, or 
for the benefit of, any customer as compensation or in consideration 
for any services or facilities furnished by or through such customer 
in connection with the handling, offering for sale, sale or distribu- 
tion of publications including magazines published, sold or offered 
for sale b yerspondent, unless such payment or consideration is 
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affirmatively offered or otherwise made available on proportionally 
equal terms to all of its other customers competing with such favored 
customer in the distribution of such publications including maga- 
zines. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 22d day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondent herein shall within sixty (60) days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with the order to cease and desist. 


In THe Marrer or 


BARRY-NEWBERG & CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8350. Complaint, Apr. 18, 1961—Decision, Aug. 22, 1961 


Consent order requiring a Los Angeles furrier to cease violating the Fur Prod- 
ucts Labeling Act by failing to comply with labeling and invoicing require- 
ments. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Barry-Newberg & Co., a corporation, herein- 
after referred to as respondent, has violated the provisions of said 
Acts and.the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Barry-Newberg & Co. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California with its office and principal place of business 
located at 850 South Broadway, Los Angeles, California. 
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Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the sale, adver- 
tising and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and has sold, adver- 
tised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was mingled with non-required information, in violation of 
Rule 29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in handwriting on labels, in violation of Rule 
29(b) of said Rules and Regulations. 

(c) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required 
by Section 5(b)(1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Michael P. Hughes for the Commission. 
Mr. Samuel A. Miller, Los Angeles, Calif., for the respondent. 


InirtaL Deciston By WitiiAM L. Pack, Heartnc EXamMInzrR 


The complaint in this matter charges the respondent with certain 
violations of the Fur Products Labeling Act and the Rules and 
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Regulations promulgated thereunder, and the Federal Trade Com- 
mission Act. An agreement has now been entered into by respondent 
and counsel supporting the complaint which provides, among other 
things, that respondent admits all of the jurisdictional allegations in 
the complaint; that the record on which the initial decision and the 
decision of the Commission shall be based shall consist solely of the 
complaint and agreement; that the inclusion of findings of fact and 
conclusions of law in the decision disposing of this matter is waived, 
together with any further procedural steps before the hearing ex- 
aminer and the Commission; that the order hereinafter set forth may 
be entered in disposition of the proceeding, such order to have the 
same force and effect as if entered after a full hearing, respondent 
specifically waiving any and all rights to challenge or contest the 
validity of such order; that the order may be altered, modified, or 
set aside in the manner provided for other orders of the Commission; 
that the complaint may be used in construing the terms of the order; 
and that the agreement is for settlement purposes only and does not 
constitute an admission by respondent that it has violated the law 
as alleged in the complaint. 

The hearing examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an adequate 
basis for appropriate disposition of the proceeding, the agreement 
is hereby accepted, the following jurisdictional findings made, and 
the following order issued: 

1. Respondent Barry-Newberg & Co. is a California corporation 
with its office and principal place of business located at 850 South 
Broadway, Los Angeles, California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 


ORDER 


It is ordered, That Barry-Newberg & Co., a corporation, and its 
officers, and respondent’s representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the introduction into commerce, or the sale, advertising, or offering 
for sale, in commerce, or the transportation or distribution in com- 
merce of fur products; or in connection with the sale, advertising, 
offering for sale, transportation, or distribution of fur products 
which are made in whole or in part of fur which has been shipped 
and received in commerce, as “commerce”, “fur” and “fur product” 


are defined in the Fur Products Labeling Act, do forthwith cease 
and desist from: 
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1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

B. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act, and the Rules and Regulations promulgated there- 
under mingled with non-required information. 

2. Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act, and the Rules and Regulations promulgated 
thereunder in Hane ening’ 

C. Failing to set forth the item number or mark assigned to a fur 
product. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22nd day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly: 

It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


In THE MATTerR OF 


MAURICE VAN DYNE TRADING AS SOBERIN 
AIDS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8366. Complaint, Apr. 20, 1961—Decision, Aug. 22, 1961 


Jonsent order requiring the Brooklyn, N.Y., distributor of a drug preparation 
called “Soberin”—actually an emetic having as its principal ingredient 
Syrup of Ipecac—to cease representing falsely in advertisements in maga- 
zines and newspapers that the product is a “Marvelous new discovery” 


693-490—64——_19 
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which “Relieves drunkenness in 5 days” “And easily helps bring relief 
from all desire of liquor”, and enables one to “go to business and carry 
on your social life as usual”. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Maurice Van Dyne, 
individually and trading as Soberin Aids Company, hereinafter re- 
ferred to as respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Maurice Van Dyne is an individual 
trading and doing business as Soberin Aids Company with his office 
and principal place of business located in Brooklyn, New York. His 
mailing address is P. O. Box 42, Rugby Station, Brooklyn, New York. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the advertising, offering for sale, sale and distribution 
of a drug preparation called “Soberin”, which preparation contains 
ingredients which come within the classification of drugs, as the term 
“drug” is defined in the Federal Trade Commission Act. 

Par. 38. In the course and conduct of this business, respondent 
now causes, and for some time last past has caused, the said 
“Soberin” when sold, to be shipped from his place of business in 
the State of New York to purchasers thereof located in various 
other states of the United States. Respondent maintains, and at all 
times mentioned herein has maintained, a substantial course of trade 
in said product in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act. 

Par. 4. In the course and conduct of his business, respondent has 
disseminated, and caused the dissemination of certain advertisements 
concerning the said product by the United States mails and by vari- 
ous means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act including advertisements inserted in various 
magazines and newspapers, for the purpose of inducing, and which 
are likely to induce, directly or indirectly the purchase of said prod- 
uct; and has disseminated, and caused the dissemination of, adver- 
tisements concerning the said product by various means, including 
the aforesaid media, for the purpose of inducing and which were 
likely to induce, directly or indirectly the purchase of said prepara- 


tion in commerce, as “commerce” is defined in ‘the Federal Trade 
Commission Act. 


SOBERIN: AIDS CO. 1 275 
Tar | Complaint 


Par. 5. Among and typical of the statements contained in said 
advertisements disseminated as hereinabove set forth are the follow- 
ing: 

Doctors Marvelous new discovery 

Relieves drunkenness in 5 days 

And easily helps bring relief from all desire of liquor. 

You can go to business and carry on your social life as usual. 

Par. 6. Through the use of said statements, and others similar 
thereto not specifically set out herein, resporident has represented, 
and is now representing, directly or by implication, that the said 
product and the technique of its use is a new medical or scientific 
discovery, that after five days anyone addicted to alcoholism will be 
cured and will no longer have a desire for alcohol, that the desire 
for liquor is easily overcome through the use of said product, that 
the use of said product will not interfere with one’s business or social 
life and that the cure of aleohol addiction is so complete with said 
product that it will no longer interfere with one’s business or social 
life. 

Par. 7. The said advertisements and statements contained therein 
were and are misleading in material respects and constituted, and 
now constitute, ‘false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the product 
“Soberin” is not, nor is the technique of its use, a new medical or 
scientific discovery. It is nothing more than an emetic having as 
its principal ingredient Syrup of Ipecac which has long been in use 
by the medical profession as has been the technique of attempting to 
treat alcohol addiction by the use of a noxious substance which 
causes the addict to become nauseated or to vomit when such sub- 
stance is added to his alcoholic drink, thus attempting to cause in 
the addict a conditioned reflex or “aversion” to alcohol by associating 
his nausea or vomiting with the consumption of alcohol. It cannot 
be claimed that one addicted to alcoholism will be cured after using 
“Soberin” for five days because there are many causes of alcoholism 
some of which are psychiatric which cannot be effectively treated by 
the conditioned reflex or “aversion” technique. The use of “Soberin” 
is not an easy way to overcome the desire for liquor. Since the use 
of “Soberin” contemplates nausea and vomiting its use would thereby 
interfere with one’s business or social life. Since there are many 
causes of alcohol addiction, some of which cannot be cured by 
“Soberin” it cannot be said that said product will cure such addic- 
tion so completely that.it will no longer interfere with one’s business 
or social life. 
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Par. 8. The dissemination by respondent of the false advertise- 
ments, as aforesaid and the acts and practices of respondent as 
aforesaid, constituted and now constitute, unfair and deceptive acts 
and practices, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr, Edward F. Downs for the Commission. 
Mr. Charles A. Stanziale of Newark, N.J., for the respondents. 


Inrrrat Decision py Herman Tocker, Heartne EXAMINER 


In a complaint issued April 20, 1961, the Federal Trade Commis- 
sion charged that the respondent, Maurice Van Dyne, individually 
and trading under the firm name and style of Soberin Aids Com- 
pany, in Brooklyn, New York, from a mailing address, P. O. Box 
42, Rugby Station, Brooklyn, New York, had violated the Federal 
Trade Commission Act, it having been alleged that he had made 
deceptive statements in connection with the advertising, offering for 
sale and sale in commerce of a drug, “Soberin,” for the treatment 
of alcoholism. 

After issuance of the complaint and the filing of respondent’s 
answer thereto, but prior to a hearing herein, the respondent (with 
the advice and agreement of his attorney) and counsel supporting 
the complaint entered into an agreement containing a proposed con- 
sent order to cease and desist which disposes of the entire pro- 
ceeding. 

The agreement provides that the signing thereof is for settlement 
purposes only and does not constitute an admission by the respondent 
that he has violated the law as in the complaint alleged. 

The respondent admits all the jurisdictional facts alleged in the 
complaint and agrees that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
with the allegations. He expressly waives any further procedural 
steps before the Hearing Examiner and the Commission; the making 
of findings of fact or conclusions of law; and all right he may have 
to challenge or contest the validity of the order to cease and desist 
to be entered in accordance with the agreement. 

Respondent further agrees that the order to cease and desist, to 
be issued in accordance with the agreement, shall have the same 
force and effect as if made after a full hearing. 

It is further provided that the agreement, together with the com- 
plaint, shall constitute the entire record herein; that the complaint 
herein may be used in construing the terms of the order to be issued 
pursuant thereto; and that such order may be altered, modified or 
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set aside in the manner prescribed by the statute for orders of the 
Commission. 

The Hearing Examiner has considered the agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, 
the same is hereby accepted and shall be filed upon becoming 
part of the Commission’s decision in accordance with Sections 
3.21 and 3.25 of the Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondent named here- 
in, and that this proceeding is in the interest of the public, and 
issues the following order: 

ORDER 


It is ordered, That respondent Maurice Van Dyne, an individual 
trading as Soberin Aids Company, or trading under any other name 
or names, his agents, representatives and employees, directly or 
through any corporate or other device, in connection with the 
offering for sale, sale or distribution of a drug preparation desig- 
nated “Soberin”, or any preparation of substantially similar com- 
position or possessing substantially similar properties, whether 
sold under the same name or under any other name, forthwith cease 
and desist from: 

1. Disseminating or causing to be disseminated any advertise- 
ment by means of the United States mails or by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement, directly or indirectly, represents: 

(a) That said preparation or the technique of its use is a new 
medical or scientific discovery. 

(b) That anyone addicted to alcoholism will be cured after taking 
said preparation and will no longer have a desire for alcohol. 

(c) That the desire for liquor is easily overcome through the use 
of said preparation. . 

(d) That the use of said preparation will not interfere with the 
user’s business or social life. 

(e) That said preparation will completely cure alcohol addic- 
tion so that such addiction will no longer interfere with one’s busi- 
ness or social life. 

2. Disseminating or causing to be disseminated any advertise- 
ment by any means for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of any 
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such preparation, which advertisement contains any of the repre- 
sentations prohibited in paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 22d day 
of August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with the order to cease and desist. 


In THE MATTER OF 
FLEETWOOD COFFEE COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL, TRADE COMMISSION ACT 


Docket 8387. Complaint, May 4, 1961—Decision, Aug. 22, 1961 


Consent order requiring Chattanooga, Tenn., distributors of ground coffee for 
resale, along with their wholly owned advertising agency, to cease pro- 
moting their coffee by means of a lottery sales plan under which each 
can or bag of coffee during a certain period, usually one month, contained 
money or a check in amounts from 1¢ to $25, which could not be ascer- 
tained until selection was made and the container opened. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Fleetwood Coffee 
Company, a corporation, and Overton Dickinson, L. W. Oehmig and 
Carl C. Davis, individually and as officers of said corporation, and 
‘Nelson Chesman Co., Inc., a corporation, and R. H. Leiper, indi- 
vidually and as an officer of Nelson Chesman Co., Inc., hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Fleetwood Coffee Company is a cor- 
poration organized, existing and doing business under and by virtue 
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of the laws of the State of Tennessee, with its principal office and 
place of business located at 246 East Eleventh Street, in the City of 
Chattanooga, State of Tennessee. 

Respondents Overton Dickinson, L. W. Oehmig and Carl C. Davis 
are officers of said corporate respondent. They formulate, direct 
and control the acts and practices of said corporation. Their ad- 
dress is the same as that of said corporate respondent. 

Par. 2. Respondent Fleetwood Coffee Company and its officers 
are now, and for some time last past have been, engaged in the sale 
to retail dealers of ground coffee for resale to the public. 

Par. 3. In the course and conduct of their business, said respond- 
ents now cause, and for some time last past have caused, their said 
coffee, when sold, to be shipped from their place of business in the 
State of Tennessee to purchasers thereof located in various other 
States of the United States, and maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in said 
coffee in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Respondent Nelson Chesman Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Tennessee, with its principal office and place 
of business located at 240 East Eleventh Street, in the City of 
Chattanooga, State of Tennessee. This corporate respondent is the 
advertising agency of the respondent Fleetwood Coffee Company 
and prepares advertising material used in store displays, newspapers, 
radio broadcasts and television commercials to promote the sale of 
coffee as hereinafter described. It is wholly owned by respondent 
Fleetwood Coffee Company. 

Respondent R. H. Leiper is an officer of respondent Nelson Ches- 
man Co., Inc. His address is the same as that of Nelson Chesman 
Co., Inc. 

All of the respondents collaborate in carrying out the acts and 
practices hereinafter set forth. 

Par. 5. The product involved in this proceeding, coffee, is packed 
by respondent coffee company in one pound bags and cans. Each 
can or bag of coffee offered for sale during a promotional period, 
usually one month, contains a sum of money or a check payable to 
bearer in amounts ranging from one cent to twenty-five dollars. The 
ultimate purchaser, however, cannot ascertain the amount of money 
involved or of the check contained in the package until a selection 
is made and the individual can or bag is opened. Consequently, the 
amount of money received is determined wholly by lot or chance. 
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Par. 6. Among and typical of the advertising representations 
made by respondents in connection with the sale of said coffee dur- 
ing the aforesaid promotional periods and in the manner aforesaid 
are the following: 


NEWSPAPER ADVERTISING 


FREE! 1¢ to $25.00 

In Every 1 lb. Vacuum Can of 
FLEETWOOD COFFEE 

A special introductory offer . 

It’s true . . . for a limited time 

only you get from 1¢ to $25.00 in 
every one pound ,. . There’s money 
in every bag... 


TELEVISION ADVERTISING 


Slide Audio 
Slide of Fleetwood— Now and for a limited time only, Buy 
Money in the Can and enjoy Fleetwood Coffee in the 


vacuum can and get free 1¢ to 
$25.00 in every pound—There’s 
money in every can of Fleetwood 
Coffee. 

RADIO ADVERTISING 

Now and for a limited time only, 

every one pound can of Fleetwood 

Coffee contains from 1¢ to $25.00 

and it’s yours absolutely free of 

extra cost. Yes, it’s actually true 

. . . for a limited time only you 

get free from 1¢ to $25.00 .. . 


DISPLAY ADVERTISING PLACED 
IN RETAIL STORES 


FREE 
Of Extra Cost 
Money in Every 1 lb. 
Vacuum Can of 
FLEETWOOD COFFEE 


Par. 7. Many retailers are attracted by respondents’ sales pro- 
motion plan, and the element of chance involved therein, and are 
thereby induced to buy and sell said coffee. Respondents thus supply 
to, and place in the hands of, others the means of conducting lot- 
teries in the sale of said coffee in accordance with the sales plan 
hereinabove set forth. 

Par. 8. The award of monetary prizes by the method or plan 
employed by respondents as described above constitutes a game of 
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chance, lottery or gift enterprise. The use of such a plan by re- 
spondents in connection with the sale of said coffee is contrary to 
the public interest and to an established public policy of the Gov- 
ernment of the United States. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and constituted, and now constitute, unfair acts and practices in 
commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. DeWitt T. Puckett for the Commission. 
Mr. John 8S. Fletcher, Jr., of Chattanooga, Tenn., for the re- 
spondents. 


Inirzau Decision py Herman Tockerr, Hrartng Examiner 


In a complaint issued May 4, 1961, the respondents, Fleetwood 
Coffee Company and Nelson Chesman Co., Inc., both corporations 
organized and existing under the laws of the State of Tennessee, 
Overton Dickinson, L. W. Oehmig and Carl C. Davis, individually 
and as officers of Fleetwood Coffee Company, and R. H. Leiper, indi- 
vidually and as an officer of Nelson Chesman Co., Inc., were charged 
with engaging in lottery practices in connection with the advertising, 
sale and distribution of coffee, all in violation of the Federal Trade 
Commission Act. Fleetwood Coffee Company and its officers, the 
said Overton Dickinson, L. W. Oehmig and Carl C. Davis, are en- 
gaged in business at 246 East Eleventh Street, in Chattanooga, Ten- 
nessee; and Nelson Chesman Co., Inc. and its officer, R. H. Leiper, 
are engaged in business at 240 East Eleventh Street, in Chattanooga, 
Tennessee. 

The respondents, the corporations and individuals so named (with 
the advice and agreement of their attorney), and counsel supporting 
the complaint entered into an agreement containing a consent order 
to cease and desist, thus disposing of all the issues involved in this 
proceeding. 

In the agreement it was expressly provided that the signing 
thereof was for settlement purposes only and did not constitute an 
admission by the respondents that they had violated the law as in 
the complaint alleged. 

By the terms of the agreement, the respondents admitted all the 
jurisdictional facts alleged in the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with the allegations. 
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By the agreement, the respondents expressly waived any further 
procedural steps before the Hearing Examiner and the Commission; — 
the making of findings of fact or conclusions of law; and all rights 
they may have to challenge or contest the validity of the order to 
cease and desist to be entered in accordance therewith. 

Respondents further agreed that the order to cease and desist, to 
be issued in accordance with the agreement, shall have the same 
force and effect as if made after a full hearing. 

It was further provided that said agreement, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order to be 
issued pursuant to said agreement; and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition of this proceeding, the 
same is hereby accepted and shall be filed upon becoming part of the 
Commission’s decision in accordance with Sections 3.21 and 3.25 of 
the Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondents named 
herein, and that this proceeding is in the interest of the public, and 
issues the following order: 


ORDER 


It 7s ordered, That respondents Fleetwood Coffee Company, a cor- 
poration, and its officers, and Overton Dickinson, L. W. Oehmig and 
Carl C. Davis, individually and as officers of said corporation, and 
Nelson Chesman Co., Inc., a corporation, and its officers, and R. H. 
Leiper, individually and as an officer of said corporation, and re- 
spondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the advertising, 
offering for sale, sale and distribution of coffee, or any other prod- 
ucts, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Advertising or using any sales promotion plan or scheme 
whereby sales of their products to the consuming public are to be 
made, or may be made, by means of a game of chance, gift enter- 
prise or lottery scheme. 

2. Supplying to or placing in the hands of retail dealers, or others, 
packages of coffee, or other products, which are to be used, or may 
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be used, to conduct a lottery, game of chance, or gift enterprise in 
the sale or distribution of their products to the Piles 

3. Selling or otherwise disposing of any product through the use 
of, or by means of, a game of chance, gift enterprise, or lottery 
scheme. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the Hearing Examiner shall, on the 22d day of 
August 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE Marrer oF 


CLISA CORPORATION ET AL. 


SONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8395. Complaint, May 11, 1961—Decision, Aug. 22, 1961 


Consent order requiring a Boston distributor of raw wools and imported 
specialty fibers, to cease representing alpaca fiber stocks on invoices as 
“100% Baby Llama”. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Clisa Corporation, 
a corporation and Vincent Melone, individually and as an officer of 
said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect, 
as follows: 

Paragrarpu 1. Respondent. Clisa Corporation is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
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business located at 146 Summer Street, in the City of Boston, State 
of Massachusetts. 

Par. 2. Respondent Vincent Melone is an officer of the corporate 
respondent. He formulates, directs and controls the acts and prac- 
tices of the corporate respondent, including the practices hereinafter 
set forth. His address is the same as that of the corporate respond- 
ent. 

Par. 8. Respondents are now, and for some time last past have 
been, engaged in offering for sale, sale and distribution of raw wools 
and imported specialty fibers. 

Par. 4. Respondents in the course and conduct of their business, 
now cause, and for some time last past have caused, their said fiber 
stocks, when sold, to be shipped from their place of business in the 
State of Massachusetts to purchasers thereof located in various other 
states of the United States, and maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said stocks 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Par. 5. In the course and conduct of their business as aforesaid, 
respondents have made representations concerning their said fiber 
stocks on sales invoices. Among and typical of these representations 
was the following: 


100% Baby Liama 


Par. 6. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, said fiber stocks consisted of alpaca. 

Par. 7. The acts and practices set out above have had and now 
have the tendency and capacity to mislead and deceive purchasers 
of said fiber stocks as to the true fiber content, and cause such pur- 
chasers to misbrand and misrepresent products manufactured by 
them in which said materials were used. 

Par. 8. In the conduct of their business, at all times mentioned 
herein, respondents have been in competition, in commerce, with cor- 
porations, firms and individuals in the sale of said fiber stocks of the 
same general kind and nature as that sold by respondents. 

Par. 9. The acts and practices of the respondents set out above 
were all to the prejudice and injury of the public and of respondents’ 
competitors, and constituted, and now constitute, unfair and decep- 
tive acts and practices and unfair methods of competition, in com- 
merce, within the intent and meaning of the Federal Trade Com- 
mission Act. 
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Mr. Arthur Wolter, Jr., supporting complaint. 
Roche, Leen & Maloney by Mr. Vincent F, Leahy, of Boston, Mass., 
for respondents. 


Inirrat Decision sy JonHn Lewis, Heartna EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on May 11, 1961, charging them with the 
use of unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, in violation of the Federal Trade Com- 
mission Act, by falsely invoicing the contents of fiber stocks sold and 
distributed by them. After being served with said complaint, re- 
spondents appeared by counsel and entered into an agreement dated 
June 21, 1961, containing a consent order to cease and desist pur- 
porting to dispose of all of this proceeding as to all parties. Said 
agreement, which has been signed by all respondents, by counsel for 
said respondents and by counsel supporting the complaint, and ap- 
proved by the Acting Director and Assistant Director of the Com- 
mission’s Bureau of Litigation, has been submitted to the above- 
named hearing examiner for his consideration, in accordance with 
Section 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all the jurisdictional facts alleged in the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had 
been duly made in accordance with such allegations. Said agreement 
further provides that respondents waive any further procedural 
steps before the hearing examiner and the Commission, the making 
of findings of fact or conclusions of law and all of the rights they 
may have to challenge or contest the validity of the order to cease 
and desist entered in accordance with such agreement. It has been 
agreed that the order to cease and desist issued in accordance with 
said agreement shall have the same force and effect as if entered 
after a full hearing and that the complaint may be used in con- 
struing the terms of said order. It has also been agreed that the 
record herein shall consist solely of the complaint and said agree- 
ment, and that said agreement is for settlement purposes only and 
does not constitute an admission by respondents that they have 
violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement 
covers all of the allegations of the complaint and provides for an 
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appropriate disposition of this proceeding as to all parties, said 
agreement is hereby accepted. and is-ordered filed upon this decision’s 
becoming the decision of the Commission pursuant to Sections 3.21 
and 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings, and the hearing examiner, accordingly, makes the fol- 
lowing jurisdictional findings and order: 

1. Respondent. Clisa Corporation is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal. place of business located at 146 
Summer Street, in the City of Boston, State of Massachusetts. Re- 
spondent Vincent Melone is an officer of the corporate respondent. 
He formulates, directs and controls the acts and practices of the 
corporate respondent, including the practices hereinafter set forth. 
His address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 


ORDER 


It 7s ordered, That respondents Clisa Corporation, a corporation, 
and its officers, and Vincent Melone, individually and as an officer 
of said corporation, and respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of fiber 
stocks or any other product in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1, Representing on invoices or in any other manner that certain 
fiber stocks are “100% Baby Llama” unless such is the fact. 

2. Misrepresenting the character or the amount of the constituent 
fibers contained in such products, on invoices, or in any other manner. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day of 
August 1961, become the decision of the Commission; and, accord- 
ingly : 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
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a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE Marrer or 


THOMPSON MEDICAL CoO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8399. Complaint, May 16, 1961—Decision, Aug. 22, 1961 


Consent order requiring New York City distributors of their ‘Tranquil-Aid” 
drug preparation to cease representing falsely in newspaper advertising 
and otherwise that their said product was a new medical or scientific 
discovery and was absolutely harmless and safe to take. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Thompson Medical 
Co., Inc., a corporation, and S. Daniel Abraham, William Jackson 
and Stella K. Abraham, individually and as officers of said corpora- 
tion, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows:. 

Par. 1. Respondent Thompson Medical Co., Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its principal place of 
business located at 43 West 23d Street, New York, New York. 

Respondents S. Daniel Abraham, William Jackson and Stella K. 
Abraham are officers of the corporate respondent. These individuals 
formulate, direct and control the policies, acts and practices of the 
corporate respondent and their address is the same as that of the 
corporate respondent. 

Par. 2. Respondents are now and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distri- 
bution of a drug preparation designated “Tranquil-Aid,” which 
preparation contains ingredients which come within the classification 
of drugs, as the term “drug” is defined in the Federal Trade Com- 
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mission Act. The formula and directions for use of said prepara- 
tion are as follows: 


Formula: 
Glycerol Guaiacolate__..-._--------------------------------- 50 mgm. 
Methapyrilene: Et Cl 22022 Soest sec n we ae See eae 20 mgm. 
Pyranisamine Maleate (2-(2- Dimethylamino Ethyl) P-Methoxy- 
benzy)sAmin'o) Pyridine) pe =e oa ee eae ee 5 mgm. 
Salicylamide+2--£ 2. --2-= —- <3 3-8 oe ee 1. 5 gr. 


Magnesium Trisilicate 
Also contains: 


Vataminy Bl SSJ2o 22 eee. R= SSS a ee Sate erate eta 1 mg. 
Mita) Baus: anise LAE ane, Baa en eee SES Y% mg. 
INiacinamMide.g 3. os oe eee te 22 ose as eas 25 mg. 
[ASeorbic: Weid sh. Sue Si) PS eee ot ante eae ee seas 30 mg. 
enact se ee eee re ee en oa oe ana 1.5 gr. 


NOT A TRANQUILIZER. DOES NOT CONTAIN BARBITURATES 
OR BROMIDES. NOT HABIT FORMING. 


HELPS YOU RELAX NIGHT OR DAY 


Directions: For relief of Functional Nervous symptoms such as Nervous Tension, 
Headaches, Restlessness, Nervous Irritability: Take 1 or 2 tablets with a full 
glass of water or milk. Repeat 1 tablet in one hour if necessary. 

SLEEPLESSNESS: As an aid to sleep take one or two tablets with a glass 
of warm milk 20 minutes before retiring. 


Caution: If drowsiness occurs, do not drive or operate machinery. Do not take 
more than 4 tablets in 24 hours. Avoid frequent or continuous use. Not 
intended for children. If nervous symptoms persist, recur frequently, or are 
unusual, consult your physician. 


Par. 38. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said 
“Tranquil-Aid” when sold, to be shipped from their place of busi- 
ness in the State of New York to purchasers thereof, many of whom 
are located in various other states of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said preparation 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. Their volume of business in such commerce is and 
has been substantial. 

Par. 4. In the course and conduct of their said business, re- 
spondents have disseminated, and caused the dissemination of, cer- 
tain advertisements concerning the said preparation by the United 
States mail and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, including but not 
limited to advertisements inserted in newspapers, for the purpose of 
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inducing and which were likely to induce, directly or indirectly, the: 
purchase of said preparation, and have disseminated, and caused the 
dissemination of, advertisements concerning said preparation by 
various means for the purpose of inducing and which were likely to 
induce, directly or indirectly, the purchase of said preparation in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set 
forth are the following: 

Amazing new wonder capsule helps you relax! 

Medicine’s New ‘GOLDEN BULLET’ 

Safe, effective, Tranquil-Aid contains no barbiturates, is not habit forming. 

Par. 6. Through the use of said advertisements, and others simi- 
lar thereto not specifically set out herein, respondents have repre- 
sented and are now representing, directly or by implication: 

1. That their said preparation is a new medical or scientific dis- 
covery or development. 

2. That their said preparation is absolutely harmless and safe to 
take. 

Par. 7. The aforesaid advertisements were and are misleading 
in material respects and constituted and now constitute “false ad- 
vertisements” as that term is defined in the Federal Trade Commis- 
sion Act. In truth and in fact: 

1. Respondents’ said preparation is not a new medical or scientific 
discovery or development. Its ingredients have been known to and 
prescribed by the medical profession for some time. 

2. Respondents’ said preparation is not absolutely harmless and 
safe to take. It is dangerous when taken by some individuals. 

Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted and not constitute, unfair and 
deceptive acts and practices, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Ur. Edward F. Downs for the Commission. 

Davis, Gilbert, Levine & Schwartz, by Mr. Joshua Levine, New 
York, N.Y., for respondents Thompson Medical Co., Inc., S. Daniel 
Abraham and Stella K. Abraham. 


Intra Deciston py Asner E. Lirscoms, Huartne ExaMINER 


The complaint herein was issued on May 16, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by 
693-490—64—_20 


290 FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 F.T.C. 


the dissemination of false advertisements with respect to their drug 
preparation designated “Tranquil-Aid”. 

Thereafter, on June 15, 1961, all Respondents except William 
Jackson, their counsel, and counsel supporting the complaint herein 
entered into an Agreement Containing Consent Order To Cease And 
Desist, which was approved by the Assistant Director of the Com- 
mission’s Bureau of Litigation, and thereafter, on June 26, 1961, 
submitted to the Hearing Examiner for consideration. ‘The agree- 
ment provides that this proceeding will be otherwise disposed of as 
to Respondent William Jackson. 

The agreement identifies Respondent Thompson Medical Co., Inc. 
as a New York corporation, with its principal place of business 
located at 43 West 23d Street, New York, New York, and Respond- 
ents S. Daniel Abraham and Stella K. Abraham as officers of the 
corporate respondent, who formulate, direct and control the policies, 
acts and practices of the corporate respondent, their address being 
the same as that of the corporate respondent. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

Respondents waive any further procedure before the Hearing 
Examiner and the Commission; the making of findings of fact and 
conclusions of law; and all of the rights they may have to challenge 
or contest the validity of the order to cease and desist entered in 
accordance with the agreement. All parties agree that the record 
on which the initial decision and the decision of the Commission 
shall be based shall consist solely of the complaint and the agree- 
ment; that the order to cease and desist, as contained in the agree- 
ment, when it shall have become a part of the decision of the Com- 
mission, shall have the same force and effect as if entered after a 
full hearing, and may be altered, modified or set aside in the manner 
provided for other orders; that the complaint herein may be used in 
construing the terms of said order; and that the agreement. is for 
settlement purposes only and does not constitute an admission by 
Respondents that they have violated the law as alleged in the com- 
plaint. 

After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding as to Respondents Thompson Medical 
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Co., Inc., S. Daniel Abraham, and Stella K. Abraham.» Accord- 
ingly, in consonance with the terms of the aforesaid agreement, the 
Hearing Examiner accepts the Agreement Containing Consent 
Order To Cease And Desist; finds that the Commission has juris- 
diction over the Respondents and over their acts and practices as 
alleged in the complaint ; and finds that this Dre ay is in the 
public interest. ‘Therefore, 

Lt is ordered, That Respondents eas Medical Co., Inc., a 
corporation, and its officers, and S. Daniel Abraham, and Stella K. 
Abraham, individually and as officers of said corporation, and 
Respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of the product “Tranquil-Aid”, or 
any other medicinal or drug preparation of substantially the same 
formula, whether sold under this name or any other name, do 
forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement, directly or indirectly: 

(a) Represents in any manner that any such product or prepara- 
tion is harmless or safe to take; 

(b) Represents that any such product or preparation is a new 
medical or scientic discovery or development; 

2. Disseminating or causing to be disseminated, any advertisement 
by any means, for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of any such 
product or preparation, which advertisement contains any of the 
representations prohibited in Paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day 
of August 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That Respondents Thompson Medical Co., Inc., a 
corporation, and S. Daniel Abraham and Stella K. Resta, ache 
vidually and as officers of said corporation, shall, within sixty (60) 
days after service upon them of this order, file with the Commis- 
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sion a report in writing, setting forth in detail the manner and. 
form in which they have complied with the order to cease and 


desist. 


Mr. Edward F. Downs for the Commission. 
No appearance for respondent William Jackson. 


Intra, Decision sy ABNER E. Lipscomp, Huarinc ExaMInER 


The complaint herein was issued on May 16, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by 
the dissemination of false advertisements with respect to their drug 
preparation designated “Tranquil-Aid”. 

On July 12, 1961, prior to the offering of any evidence herein, 
counsel supporting the complaint submitted a motion requesting 
dismissal of the complaint without prejudice as to Respondent 
William Jackson, individually and as an officer of the corporate 
Respondent, for the reasons that the complaint was never served 
on Respondent Jackson, but was returned marked “Moved Left 
No Address”; and, according to counsel for the other Respondents, 
William Jackson is no longer connected with the corporate Re- 
spondent as an officer or otherwise. 

After due consideration, the Hearing Examiner accepts the reasons 
offered in support of the motion, and concurs in the opinion of coun- 
sel supporting the complaint that the dismissal without prejudice of 
the complaint herein, without prejudice, as to Respondent William 
Jackson will be in the public interest. Therefore, 

It is ordered, That the complaint herein, insofar as it relates to 
Respondent William Jackson, be, and the same hereby is, dismissed 
without prejudice to the right of the Commission to initiate further 
proceedings against said Respondent, should future events so war- 
rant. 


DECISION OF THE COMMISSION 


This matter having come on to be heard by the Commission upon 
its review of the initial decision filed by the hearing examiner on 
July 14, 1961, and the Commission having determined that said 
initial decision is adequate and appropriate in all respects to dispose 
of this proceeding: 

It is ordered, That the aforesaid initial decision be, and it hereby 
is, adopted as the decision of the Commission. 
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In THE Matter oF 


B. GERTZ, INC. 


‘CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8351. Complaint, Apr. 13, 1961—Decision, Aug. 22, 1961 


‘Consent order requiring a furrier in Jamaica, Long Island, N.Y., to cease vio- 
lating the Fur Products Labeling Act by failing to disclose, in advertis- 
ing in newspapers, the name of the animal producing certain fur and 
setting forth therein the name of another animal. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that B. Gertz, Inc., a corporation, hereinafter re- 
ferred to as respondent, has violated the provisions of said Acts, and 
the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParaGraPH 1. Respondent B. Gertz, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of 
business located at 162-10 Jamaica Avenue, Jamaica, Long Island, 
New York. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the sale, adver- 
tising, and offering for sale, in commerce, and in the transportation 
and distribution in commerce, of fur products; and has sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondent advertised fur products which were made in whole or 
in part of fur which has been shipped and received in commerce as 
the terms “fur”, “fur product” and “commerce” are defined in the 
Fur Products Labeling Act and which advertisements were not in 
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accordance with the provisions of Section 5(a) of the said Act and 
the Rules and Regulations promulgated thereunder and which ad- 
vertisements were intended to aid, promote and assist, directly or 
indirectly, in the sale and offering for sale of said fur products. 

Par. 4. Among and included in the advertisements, as aforesaid, 
but not limited thereto were advertisements of respondent, which 
appeared in issues of Newsday, a Long Island newspaper published 
in the State of New York. 

By means of said advertisements and others of similar import 
and meaning not specifically referred to herein, respondent falsely 
and deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or ani- 
mals that produced the fur contained in the fur product as set 
forth in the Fur Products Name Guide in violation of Section 5(a) 
(1) of the Fur Products Labeling Act. 

(b) Set forth the name of an animal other than the name of the 
animal that produced the fur in violation of Section 5(a)(5) of 
the Fur Products Labeling Act. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Harry F’. Middleton, Jr., supporting the complaint. 
Respondent, pro se. 


Inirrau Decision sy JoHn Lewis, Hearing Examiner 


The Federal Trade Commission issued its complaint against the 
above-named respondent on April 13, 1961, charging it with having 
violated the Fur Products Labeling Act and the Rules and Regula- 
tions issued thereunder, and the Federal Trade Commission Act, 
through the false and deceptive advertising of certain fur products. 
After being served with said complaint, respondent appeared and 
entered into an agreement, dated June 9, 1961, containing a consent 
order to cease and desist purporting to dispose of all of this pro- 
ceeding as to all parties. Said agreement, which has been signed 
by respondent and by counsel supporting the complaint, and ap- 
proved by the Acting Director and Assistant Director of the Com- 
mission’s Bureau of Litigation, has been submitted to the above- 
named hearing examiner for his consideration, in accordance with 
Section 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings. : 
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Respondent pursuant to the aforesaid agreement, has admitted all 
the jurisdictional allegations of the complaint and agreed that the 
record may be taken as if findings of jurisdictional facts had. been 
duly made in accordance with such allegations. Said agreement 
further provides that respondent waives any further procedural steps 
before the hearing examiner and the Commission, the making of 
findings of fact or conclusions of law and all of the rights it may 
have to challenge or contest the validity of the order to cease and 
desist entered in accordance with such agreement. It has been 
agreed that the order to cease and desist issued in accordance with 
said agreement shall have the same force and effect as if entered 
after a full hearing and that the complaint may be used in constru- 
ing the terms of said order. It has also been agreed that the record 
herein shall consist solely of the complaint and said agreement, and 
that said agreement is for settlement purposes only and does not 
constitute an admission by respondent that it has violated the law 
as alleged in the complaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement 
covers all of the allegations of the complaint and provides for an 
appropriate disposition of this proceeding as to all parties, said 
agreement is hereby accepted and is ordered filed upon this deci- 
sion’s becoming the decision of the Commission pursuant to Sections 
3.21 and 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings, and the hearing examiner, accordingly, makes the fol- 
lowing jurisdictional findings and order: 

1. Respondent B. Gertz, Inc. is a corporation existing and doing 
business under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at 162-10 
Jamaica Avenue, in the City of Jamaica, Long Island, State of 
New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
the Fur Products Labeling Act and the Federal Trade Commission 
Act, and this proceeding is in the interest of the public. 


ORDER 


It is ordered, That B. Gertz, Inc., a corporation, and its officers, 
and respondent’s representatives, agents and employees, directly or 
through any corporate or. other device, in connection with the intro- 
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duction into commerce, or the sale, advertising, or offering for sale 
in commerce, or the transportation or distribution in commerce of 
fur products, or in connection with the sale, advertising, offering 
for sale, transportation or distribution of fur products which are 
made in whole or in part of fur which has been shipped and re- 
ceived in commerce, as “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act, do forthwith cease and 
desist from: 

1. Falsely-or deceptively advertising fur products through the 
use of any advertisement, representation, public announcement, or 
notice which is intended to aid, promote or assist, directly or indi- 
rectly, in the sale, or offering for sale of fur products and which: 

A. Fails to disclose the name or names of the animal or animals 
producing the fur or furs contained in the fur product, as set forth 
in the Fur Products Name Guide, and as prescribed under the Rules 
and Regulations. 

B. Sets forth the name or names of any animal or animals other 
than the name or names specified in Section 5(a)(1) of the Fur 
Products Labeling Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 22d day of 
August 1961, become the decision of the Commission; and accord- 
ingly: 

It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


In THe MarTrer oF 


THE HARRIS COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8358. Complaint, Apr. 14, 1961—Decision, Aug. 23, 1961 


Consent order requiring San Bernardino, Calif., furriers to cease violating the 
Fur Products Labeling Act by advertising in newspapers which failed to 
disclose the names of animals producing certain furs and represented 
prices as reduced from purported regular prices which were, in fact, fic- 
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titious, and as reduced in stated percentages; by failing to keep adequate 
records as a basis for price and value claims; and by failing to comply 
with invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that The Harris Company, a corporation, and 
Melville D. Harris, individually and as an officer of said corpora- 
tion, and Carlo Charles Marchese, individually and as an employee 
of the said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Acts and the Rules and Regulations 
promulgated under the Fur Products Labeling Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrarpy 1. The Harris Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California with its office and principal place of business 
located at Third and E Streets, San Bernardino, California. 

Melville D. Harris is an officer of said corporation and Carlo 
Charles Marchese is general merchandise manager of the said cor- 
porate respondent. These individuals control, direct and formulate 
the acts, practices and policies of the fur department of the said 
corporate respondent including the practices hereinafter set forth. 
Their office and principal place of business is the same as that of 
the said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce and in the sale, adver- 
tising, and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and have sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 
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Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects: 

(a) Information required under Section 5 (b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was set forth in abbreviated form, in violation of Rule 4 
of said Rules and Regulations. 

(b) Required item numbers were not set forth on invoices, in 
violation of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said Fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondents caused the dissemination in commerce, as “commerce” 
is defined in said Act, of certain newspaper advertisements, con- 
cerning said products, which were not in accordance with the pro- 
visions of Section 5(a) of the said Act and the Rules and Regu- 
lations promulgated thereunder; and which advertisements were 
intended to aid, promote and assist, directly or indirectly, in the 
sale and offering for sale of said fur products. 

Par. 6. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the San Bernardino Sun Telegram, a news- 
paper published in the City of San Bernardino, State of California, 
and having a wide circulation in said State and various other States 
of the United States. 

By means of said advertisements and others of similar import 
and meaning, not specifically referred to herein, respondents falsely 
and deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in 
the Fur Products Name Guide, in violation of Section 5(a) (1) of 
the Fur Products Labeling Act. 

(b) Represented prices of fur products as having been reduced 
from regular or usual prices where the so-called regular or usual 
prices were in fact fictitious in that they were not the prices at 
which said merchandise was usually sold by respondents in the 
recent regular course of business, in violation of Section 5(a) (5) 
of the Fur Products Labeling Act and Rule 44(a) of said Rules and 
Regulations. 

(c) Represented directly or by implication through the use of 
percentage savings claims such as “Fabulous fur sale 1, to 14 off” 
that the regular or usual prices charged by respondents for fur 
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products were reduced in direct proportion to the percentage of 
savings stated’ when such was not the fact in violation of Section 
5(a)(5) of the Fur Products Labeling Act. 

Par. 7. In advertising fur products for sale respondents made 
claims and representations respecting prices and values of fur prod- 
ucts. Respondents in making such claims and representations failed 
to maintain full and adequate records disclosing the facts°upon 
which such claims and representations were based.-in violation of 
Rule 44(e) of the aforesaid rules and regulations. 

Par. 8. The aforesaid acts and practices of respondents, as sian 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgatedthereunder and constitute un- 
fair and deceptive acts and. practices in commerce tet the Fed- 
eral Trade Commission Act. 


Mr. Anthony J. Kennedy, Jr., for the Commission. 
Surr & Hellyer, by Mr. William S. Hellyer, San tie to Soe 
Calif., for the respondents. 


Inirrat Decision By Epear A. Burriz, Heartne EXAMINER 


On April 14, 1961, the Federal Trade Commission isued its com- 
plaint against the above-named respondents charging them with 
violation of the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and the Rules and. Regulations 
promulgated under said Fur Products Labeling Act in connection 
with the introduction into commerce, and the sale, advertising and 
offering for sale, transportation and distribution of fur products. 

On June 9, 1961, the respondents and counsel supporting the com- 
plaint entered into an agreement containing a consent order to cease 
and desist in accordance with Section 3.25(a) of the Rules of Prac- 
tice and Procedure of the Commission. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint and agree among other 
things, that the cease and desist order there set forth may be entered 
without further notice and shall have the same force and effect as 
if entered after a full hearing. The agreement includes a waiver by 
the respondents of all rights to challenge or contest the validity of 
the order issuing in accordance therewith; and recites that the said 
agreement shall not become a part of the official record unless and 
until it becomes a part of the decision of the Commission, and that 
it is for settlement purposes only, does not constitute an admission 
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by the respondents that they have violated the law as alleged in the 
complaint, and that said complaint may be used in construing the 
terms of the order. The hearing examiner finds that the content 
of the said agreement meets all of the requirements of Section 3.25 
(b) of the Rules of Practice. 

This proceeding having now come on for final consideration by 
the hearing examiner on the complaint and the aforesaid agreement 
for consent order, and it appearing that said agreement provides for 
an appropriate disposition of this proceeding, the aforesaid agree- 
ment is hereby accepted and is ordered filed upon becoming part of 
the Commission’s decision in accordance with Section 3.21 of the 
Rules of Practice; and in consonance with the terms of said agree- 
ment, the hearing examiner makes the following jurisdictional find- 
ings and order: 

1. Respondent The Harris Company is a corporation, organized, 
existing and doing business under and by virtue of the laws of the 
State of California with its office and principal place of business 
located at ‘Third and E Streets, San Bernardino, California. 

Respondent Melville D. Harris is an officer of the corporate re- 
spondent and Carlo Charles Marchese is the General Merchandise 
Manager of the corporate respondent. These individuals formulate, 
direct and control the acts and practices of the corporate respondent. 
Their address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents un- 
der the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

ORDER 


It ts ordered, That The Harris Company, a corporation and its 
officers, and Melville D. Harris, individually and as an officer of 
said corporation, and Carlo Charles Marchese, individually and as 
an employee of the said corporation, and respondents’ representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction into commerce, or 
the sale, advertising, or offering for sale in commerce, or the trans- 
portation or distribution in commerce of fur products, or in con- 
nection with the sale, advertising, offering for sale, transportation, 
or distribution of fur products which are made in whole or in part 
of fur which has been shipped and received in commerce, as “com- 
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merce”, “fur” and “fur product” are defined in the Fur Products 
Labeling Act, do forthwith cease and desist from: 

1. Falsely and deceptively invoicing fur products by: 

A. Failure to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

C. Failing to set forth on invoices the item number or mark 
assigned to a fur product. 

2. Falsely or deceptively advertising fur products through the 
use of any advertisement, representation, public announcement, or 
notice which is intended to aid, promote or assist, directly or indi- 
rectly, in the sale or offering for sale of fur products, and which: 

A. Fails to disclose the name or names of the animal or animals 
producing the fur or furs contained in the fur product as set forth 
in the Fur Products Name Guide and as prescribed under the said 
rules and regulations. 

B. Represents, directly or by implication, that the regular or 
usual prices of any fur product is any amount which is in excess 
of the price at which respondents have usually and customarily sold 
such products in the recent regular course of business. 

C. Represents, directly or by implication, through percentage sav- 
ings claims, such as “Fabulous fur sale 14 to 44 off” or words of like 
import, that the regular or usual prices charged by respondents for 
fur products in the recent regular course of business were reduced 
in direct proportion to the amount of savings stated, when contrary 
to the fact. 

D. Misrepresents in any manner the savings available to purchasers 
of respondents’ fur products. 

3. Making claims and representations respecting prices and values 
of fur products unless respondents maintain full and adequate rec- 
ords disclosing the facts upon which such claims and representations 


are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 23d day of 
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August 1961, become the decision of the Commission; and, accord- 
ingly: o ARR ay 

It is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commision 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In tHE Marrer OF 


MUTUAL DISTRIBUTORS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 7808. Complaint, Mar. 2, 1960—Decision, Aug. 23, 1961 


Order—following enactment of specific statutes which afford adequate protec- 
tion to the public against the challenged practices—dismissing complaint 
charging distributors of phonograph records with giving illegal “payola” 
to radio and television disc jockeys. tof 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 

and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Mutual Distribu- 
tors, Inc., a corporation, and George D. Hartstone, Leon C. Hart- 
stone, and Robert S. Hartstone, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect 
as follows: 
Paracrapy 1. Mutual Distributors, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws 
of the State of Massachusetts, with its principal office and place of 
business located at 1241 Columbus Avenue, Boston, Massachusetts. 

Respondents George D. Hartstone, Leon C. Hartstone and Robert 
S. Hartstone are, respectively, president, treasurer and clerk of the 
corporate respondent... Said individual respondents formulate, direct 
and control the acts and practices of said corporate respondent, 
including the acts and practices herein set out. The address of the 


individual respondents is the same as that of said corporate re- 
spondent. 
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Par. 2. Respondents are now, and for some time last past. have 
been, engaged in the offering for sale, sale and distribution of phono- 
graph records as an independent distributor for several record manu- 
facturers to retail outlets and jukebox operators in various States 
of the United States. 

In the course and conduct of their business, respondents now 
cause, and for some time last past have caused, the records they 
distribute, when sold, to be shipped from their place of business 
in the State of Massachusetts, to purchasers thereof located in vari- 
ous other States of the United States, and maintain, and at all times 
mentioned herein have maintained, a substantial course of trade in 
phonograph records in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. | 

Par. 3. In the course and conduct of their business, at all times 
mentioned herein, respondents have been, and are now, in substantial 
competition, in commerce, with corporations, firms and individuals 
in the sale and distribution of phonograph records. 

Par. 4. After World. War II, when television and radio stations 
shifted from “live” to recorded performances for much of their 
programming, the production, distribution and sale of phonograph 
records emerged as an important factor in the musical industry 
with a sales volume of approximately $400,000,000 in 1958. 

Record manufacturing companies and distributors ascertained 
that. popular disk jockeys could, by “exposure” or the playing of a 
record day after day, sometimes as high as six to ten times a day, 
substantially increase the sales of those records so “exposed”. Some 
record manufacturers and distributors obtained and insured the 
“exposure” of certain records in which they were financially inter- 
ested by disturbing “payola” to individuals authorized to select and 
“expose” records for both radio and television programs. 

“Payola”, among other things, is the payment of money or other 
valuable consideration to disk jockeys of musical programs on radio 
and television stations to induce, stimulate or motivate the disk 
jockeys to select, broadcast, “expose” and promote certain records in 
which the payer has a direct. financial interest. 

Disk jockeys, in consideration of their receiving the payments 
heretofore described, either directly or by implication represent. to 
their listening public that the records “exposed” on their broadcasts 
have been selected on their personal evaluation of each record’s 
merits or its general popularity with the public, whereas, in truth 
and in fact, one of the principal reasons or motivations guarantee- 
ing the record’s “exposure” is the “payola” payoff. 
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Par. 5. In the course and conduct of their business in commerce 
during the last several years, the respondents have engaged in un- 
fair and deceptive acts and practices and unfair methods of compe- 
tition in the following respects: 

The respondents alone, or with certain unnamed record manufac- 
turers, negotiated for and disbursed “payola” to disk jockeys broad- 
casting musical programs over radio or television stations broad- 
casting across state lines, or to other personnel who influence the 
selection of the records “exposed” by the disk jockeys on such pro- 
grams, or to the radio station itself. 

Deception is inherent in “payola” inasmuch as it involves the 
payment of a consideration on the express or implied understanding 
that the disk jockey will conceal, withhold or camouflage such fact 
from the listening public. 

The respondents, by participating individually or in a joint effort 
with certain collaborating record manufacturers, have aided and 
abetted the deception of the public by various disk jockeys by con- 
trolling or unduly influencing the “exposure” of records by disk 
jockeys with the payment of money or other consideration to them, 
or to other personnel which select or participate in the selection of 
the records used on such broadcasts, or to the radio station itself. 

Thus, “payola” is used by the respondents to mislead the public 
into believing that the records “exposed” were the independent and 
unbiased selections of the disk jockeys based either on each record’s 
merit or public popularity. This deception of the public has the 
capacity and tendency to cause the public to purchase the “exposed” 
records which they otherwise might not have purchased and, also, 
to enhance the popularity of the “exposed” records in various popu- 
larity polls, which in turn has the capacity and tendency to sub- 
stantially increase the sales of the “exposed” records. 

Par. 6. The aforesaid acts, practices and methods have the 
capacity and tendency to mislead and deceive the public, and to 
hinder, restrain and suppress competition in the offering for sale, 
sale and distribution of phonograph records, and to divert trade 
unfairly to the respondents from their competitors, and substantial 
injury has thereby been done and may continue to be done to 
competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as al- 
leged herein, were and are all to the prejudice and injury of the 
public and of respondents’ competitors and constitute unfair and 
deceptive acts and practices and unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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Mr. Arthur Wolter, Jr., for the Commission. 
Peabody, Koufman & Brewer, by Mr. Joseph M. Koufman, of 
Boston, Mass., for respondents. 


Inir1au Decision sy Rosert L. Prrrr, Hearrnc ExaMINER 


On March 2, 1960, the Federal Trade Commission issued its com- 
plaint against the above-named respondents charging them with 
the disbursement of “payola.” Counsel supporting the complaint 
now moves to dismiss the complaint without prejudice, which mo- 
tion is unopposed, for the following stated reason: 

Since the disclosure requirements with respect to furnishing consideration 
to persons connected with broadcast licensees and the receipt thereof by the 
latter have been modified as a result of specific Congressional action, counsel 
supporting the complaint considers the continued prosecution of this matter 
as unnecessary expenditure of time, effort and funds in determining the legal- 
ity of the alleged practice since the protection of the public interest is now 
fully assured by specific statute. 

Now, therefore, upon said motion: 

It is ordered, That the complaint be and hereby is dismissed with- 
out prejudice. 

DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 23d day 
of August 1961, become the decision of the Commission. 


In THE MATTER OF 


BERNARD W. COATES DOING BUSINESS AS 
NATIONAL MAIL MERCHANDISERS 


CONSENT ORDER, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8193. Complaint, Nov. 28, 1960—Decision, Aug. 23, 1961 


Consent order requiring a Dorchester, Mass., concern to cease selling mail 
order dealerships through deceptive claims in advertising, as in the order 
below specified. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Bernard 
W. Coates, an individual trading and doing business as National 

693-490—64_21 
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Mail Merchandisers, hereinafter referred to as respondent, has vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent Bernard W. Coates is an individual 
trading and doing business as National Mail Merchandisers, with 
his office and principal place of business located at 35 Pleasant 
Street, Dorchester, Massachusetts. Respondent uses various mailing 
addresses for National Mail Merchandisers, among such addresses 
is 618 Washington Street, Boston, Massachusetts. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the sale of mail order dealerships. In connection with 
the same he sells and distributes to his purchasers catalogs and 
sales literature, and various supplies and equipment. 

Respondent causes, and has caused, said products when sold to 
be shipped from his place of business in Massachusetts to pur- 
chasers thereof at their respective residences and places of business 
located in various other states of the United States. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said dealerships, and catalogs, sales 
literature and supplies in commerce as “commerce” is defined in the 
Federal Trade Commission Act. Respondent’s volume of business 
in such commerce is, and has been, substantial. 

Par. 8. Respondent in the course and conduct of his business is, 
and has been, engaged in substantial competition with other persons, 
firms and corporations engaged in the sale of dealerships, supplies 
and equipment used in, and necessary for, the operation of a mail 
order merchandising business. 

Par. 4. Respondent in the course and conduct of his said business, 
and for the purpose of inducing the sale of his said dealerships and 
accompanying material, advertises the same by mailings sent through 
the United States mails to prospective customers, and by advertise- 
ments placed in specialty magazines. Among and typical but not 


inclusive of the statements appearing in said advertisements are 
the following: 


NOW THE OPPORTUNITY OF A LIFETIME IS YOURS! 
WE SET YOU UP IN A MAIL-ORDER BUSINESS 
OF YOUR OWN ... RIGHT IN YOUR OWN HOME. 


YOU NEED NO INVENTORY 
YOU DO NO SHIPPING 


Our bien is simple. We supply you with attractively printed catalogue 
folders with your name and address on them. These catalogue folders are 
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“self-mailers”. That means that all you have to do is fold them, paste a label 
on them that has the name and address of a mail order customer, stamp and 
drop them in the mail. Soon the mail man will be bringing you envelopes 
containing orders with checks, cash and money orders. Then, all you do is 
take out your generous profit, send us the name and address of the customer 
and WE SHIP THE ITEMS DIRECT TO YOUR CUSTOMER FOR YOU 
under your own label so that you get all the re-orders. That’s all there is to it. 

One of the most exciting features of our dealership plan is our amazing 
$25.00 DEALER’S ALL PROFIT PLAN. This exclusive feature has been 
known to bring letters with $25.00 in every mail. The best part about this 
plan is that you keep every cent ...and we ship the orders for you FREE. 
If you are really interested in making money at home, you can’t afford to 
overlook this amazing money maker. 

What does a dealership cost? Well you’ll agree it is worth a fortune but 
actually it can cost you nothing because as explained in the folder, the $25.00 
you send is actually nothing more than a “good faith’ DEPOSIT WHICH 
IS REBATED TO YOU WITH YOUR FIRST ORDER OF SUPPLIES. 

WAIT .. . that’s not all, we also haye an AMAZING MONEY BACK 
GUARANTHE. If your mailings are not successful, we’ll refund your Dealer- 
ship DEPOSIT WITHOUT ANY QUESTION. That’s how sure we are that 
you will make a profit. 


DON’T BE SORRY LATER. THIS COULD BE YOUR BIG CHANCE. 
TAKE YOUR FIRST STEP FORWARD TO A SECURE FUTURE BY 
MAILING THE $25.00 DEPOSIT. 

YOURS FOR MAIL ORDER SUCCESS 
B. W. COATES 
DIRECTOR. 


x x x 


THIS MAY BE YOUR CHANCE OF A LIFETIME! 


JUST THINK of trying to get started in any other business. Even the small- 
est retail store means an investment of $10,000 to $25,000 for rent, fixtures, 
stock, printing etc. Then you sit and wait for customers to come in... BUT 
NOT IN MAIL ORDER. You can start small as you want. 

Without investing one cent for merchandise. No inventory. No shipping. 
After you’ve mailed the catalog, and the orders start coming, you forward 
the orders to us and we ship direct to your customer with YOUR SHIPPING 
LABEL. You keep the profit of 100 per cent or more. You get the re-orders. 
You have no money invested in stock, you have no wrapping, shipping or 
storage problems because we do it all for you. ALL you do is keep the profit! 
ADVICH AND CONSULTATION SERVICE FOR a full year. Your dealer- 
ship entitles you to help and advice through correspondence. If you have any 
questions our experts are ready to help you. 

REBATE COUPON. We send you a valid REBATE COUPON—This en- 
titles you to a $25.00 rebate on your very first order for supplies. This means 
that actually you are getting the entire mail order dealership, offers and all 
absolutely FREE! 

OUR GUARANTEE—You take no risk in accepting this offer as it is made 
through the United States Mails by the National Mail Merchandisers, an 
affiliate of a firm with over 20 years faithful service to MAIL ORDER 
DEALERS AND MAIL ORDER Beginners ... We guarantee you profitable 
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results as an authorized dealer and operator of one or more of our complete 
Ready to Go Offers, or your dealership deposit will be refunded without fur- 
ther question. 

RUSH THIS ORDER FORM TODAY—We need a limited number of reli- 
able persons to participate in our unique Dealership Plan. 

x x x x 
MAIL ORDER EXPERTS SHOW HOW TO REACH THOUSANDS OF 
PROVEN MAIL ORDER BUYERS. 


NATURALLY, in order for this to be successful to you, we must limit the 
number of men and women we allow to participate in this operation. 


Par. 5. Persons who write respondents in regard to the adver- 
tising appearing in magazines are sent sales literature, similar to 
the advertising sent directly through the mails to prospective cus- 
tomers, and are sent, similar application forms. The said applica- 
tion forms contain the following statements: 


APPLICATION 
FOR MAIL ORDER DEALERSHIP 

NATIONAL MAIL MERCHANDISERS 
618 WASHINGTON STREET 
BOSTON 24, MASSACHUSETTS 
Dear Sirs, 

I certainly want to get your wonderful Mail Order Dealership. Here’s my 
full payment of $25.00 for which you are to send me EVERYTHING as offered 
—your complete 7 Point Program ineluding the $25 rebate coupon and the 


sensational $25 ALL PROFIT OFFER—ALL BY RETURN FIRST CLASS 
MAIL. 


Date Re eS ee 
Name 
Address 
City Zone State 
Signed 
Age 


Par. 6. By the use of the aforesaid advertisements, sales litera- 
ture and application forms, and by other advertisements of the 
same import not herein set forth, respondent has represented and 
now represents directly or by implication: 

1. That to become an active participating mail order dealer it will 
cost the purchaser of the dealership as little as $25.00 and can cost 
him nothing. 

2. That the $25.00 “good faith deposit” is returned to the pur- 
chaser of the dealership with his first order of supplies. 

3. That one wishing to withdraw as a dealer will get his $25.00 
deposit back with no questions asked. 


4. That respondent’s offer of mail order dealerships is restricted 
to a limited number of people. 


ee 
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5. That National Mail Merchandisers is a large organization com- 
posed of more than one person. 

6. That the “$25.00 ALL PROFIT PLAN” is all profit to the 
subscriber and that it can readily bring in $25.00 orders in every 
mail. 

7. That National Mail Merchandisers is an affiliate of a mail order 
firm with over twenty years experience in the mail order business. 

8. That National Mail Merchandisers guarantees successful opera- 
tion of a mail order dealership to a purchaser or will refund the 
$25.00 dealership deposit without question. 

Par. 7. The aforesaid statements, representations and implica- 
tions arising therefrom, were and are false, misleading and deceptive. 
In truth and in fact: 

1. $25.00 is not the sole cost to open a mail order business as the 
dealer must purchase at least one mailing offer or promotion from 
respondent at a cost of $80.00 and pay the cost of stamps for mailing. 

2. The $25.00 “good faith deposit” is not returned to the dealer 
but is credited against his first order to respondent for sales litera- 
ture of $80.00 or more. 

3. The $25.00 deposit is not returned to the prospective dealer if 
he decides not to become a mail order dealer unless he actually 
orders respondent’s sales literature, mails the same and can show 
the respondent that he has been unsuccessful. 

4. Respondent’s offers of mail order dealerships are not limited 
to any definite number of people but are open to all who will send 
respondent a $25.00 “good faith deposit.” 

5. National Mail Merchandisers is not a large organization as it 
is composed solely of the respondent. 

6. The $25.00 “ALL PROFIT PLAN” is not all profit as it in- 
volves an outlay of money on the part of the dealers for mailing 
lists, self-mailing folders, and “sales-making folders” from respond- 
ent. All of such costs reflect on any money made by a dealer in 
undertaking such plan. Dealers undertaking such plan have little 
or no chance of realizing $25.00 orders in every mail. 

7. National Mail Merchandisers is not an affiliate of any firm. 

8. There are numerous conditions under respondent’s guarantee 
of the refund of the $25.00 deposit which are not set forth in con- 
nection with the guarantee. 

Par. 8. The use by the respondent of the aforementioned false, 
misleading and deceptive statements, representations and practices 
has had, and now has, the capacity and the tendency to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
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tions were and are true and into the purchase of substantial quan- 
tities of aforesaid products because of said mistaken and erroneous 
belief. As a result thereof, trade in commerce has been unfairly 
diverted to respondent from his competitors and injury thereby 
has been done to competition in commerce. 

Par. 9. The aforesaid acts and practices of the respondent, as 
herein alleged, were, and are, all to the prejudice and injury of the 
public and of respondent’s competitors, and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. Garland S. Ferguson supporting the complaint. 
Mr. Milton M. Mokotoff, of New York, N.Y., for respondent. 


Inrriau Decision sy Joun Lewis, Hearing EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondent on November 28, 1960, charging him with 
the use of unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, in violation of the Federal Trade 
Commission Act, by the use of false, deceptive and misleading state- 
ments in connection with the sale of mail order dealerships. After 
being served with said complaint, respondent appeared by counsel 
and entered into an agreement dated June 9, 1961, containing a con- 
sent order to cease and desist purporting to dispose of all this 
proceeding as to all parties. Said agreement, which has been signed 
by the respondent, and by counsel supporting the complaint, and 
approved by the Director and Assistant Director of the Commis- 
sion’s Bureau of Litigation, has been submitted to the above-named 
hearing examiner for his consideration, in accordance with Section 
3.25 of the Commission’s Rules of Practice for Adjudicative Pro- 
ceedings. 

Respondent, pursuant to the aforesaid agreement, has admitted all 
the jurisdictional facts alleged in the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had 
been duly made in accordance with such allegations. Said agree- 
ment further provides that respondent waives any further pro- 
cedural steps before the hearing examiner and the Commission, 
the making of findings of fact or conclusions of law and all of the 
rights he may have to challenge or contest the validity of the order 
to cease and desist entered in accordance with such agreement. It 
has been agreed that the order to cease and desist issued in accord- 
ance with said agreement shall have the same force and effect as 
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if entered after a full hearing and that the complaint may be used 
in construing the terms of said order. It has also been agreed that 
the record herein shall consist solely of the complaint and said 
agreement, and that said agreement is for settlement purposes only 
and does not constitute an admission by respondent that he has 
violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement 
covers all of the allegations of the complaint and provides for an 
appropriate disposition of this proceeding as to all parties, said 
agreement is hereby accepted and is ordered filed upon this decision’s 
becoming the decision of the Commission pursuant to Sections 3.21 
and 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings, and the hearing examiner, accordingly, makes the fol- 
lowing jurisdictional findings and order: 

1. Bernard W. Coates is an individual trading and doing business 
as National Mail Merchandisers, with his office and principal place 
of business located at 35 Pleasant Street, Dorchester, Massachusetts. 
Respondent uses various mailing addresses for National Mail Mer- 
chandisers and among such addresses is 618 Washington Street, 
Boston, Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondent hereinabove 
named. The complaint states a cause of action against said re- 
spondent under the Federal Trade Commission Act, and this pro- 
ceeding is in the interest of the public. 


ORDER 


It is ordered, That respondent Bernard W. Coates, an individual 
trading and doing business as National Mail Merchandisers, or 
under any other name, his representatives, agents and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale or distribution of mail order dealer- 
ships, and sales literature and other materials to be used in connec- 
tion with said dealerships, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from representing, directly or indirectly that: 

1. A mail order dealership can be acquired under respondent’s 
dealership plan at no cost to the purchaser; or misrepresenting in 
any manner the actual amount of money required to be paid to 


obtain a dealership. 
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2. The $25.00 “good faith deposit”, or any other sum of money, is 
refunded to the purchaser of one of respondent’s dealerships with 
his first order of supplies from respondent. 

3. The $25.00 deposit, or any other sum of money, paid to re- 
spondent will be returned in case the person making the payment 
decides not to become a dealer. 

4. The offer of mail order dealerships is restricted to a limited 
number of people, or is restricted, or limited, in any manner which 
is not in accordance with the facts. 

5. National Mail Merchandisers is a large organization or that 
it consists of persons other than respondent. 

6. Respondent’s $25.00 “ALL PROFIT PLAN” is all profit to 
the purchaser, or that dealers will receive $25.00 in every mail; or 
will receive any amount in excess of the amount that is usually 
received by such dealers. 

7. National Mail Merchandisers is affiliated with any firm or per- 
son other than the respondent. 

8. Successful operation of dealerships is guaranteed, or that a 
refund of any money paid to respondent is guaranteed unless the 
nature and extent of such guarantee and the manner in which the 
guarantor will perform are clearly disclosed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 23d day of 
August 1961, become the decision of the Commission; and, ac- 
cordingly : 

It ts ordered, That the respondent herein shall within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form 
in which he has complied with the order to cease and desist. 


In THE Marrer oF 


KATTEN & MARENGO, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8374. Complaint, Apr. 21, 1961—Decision, Aug. 28, 1961 


Consent order requiring furriers in Stockton, Calif., to cease violating the Fur 
Products Labeling Act by advertising in newspapers which represented 
prices of fur products as reduced from regular prices which were in fact 
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fictitious, and as reduced by stated percentages, without keeping adequate 
records as a basis for such claims. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Katten & Marengo, Inc., a corporation, and 
Peter J. Marengo, Jr., Peter J. Marengo, III, and Mary Schenone, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Acts and 
the Rules and Regulations promulgated under the Fur Products 
Labeling Act and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacraPH 1. Katten & Marengo, Ine. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California with its office and principal place of business 
located at 500 East Main Street, Stockton, California. 

Respondents Peter J. Marengo, Jr., Peter J. Marengo, III, and 
Mary Schenone control, direct and formulate the acts, practices and 
policies of said corporate respondent. ‘Their office and principal 
place of business is the same as that of the said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce and in the sale, adver- 
tising and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and have sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondents caused the dissemination in commerce, as “commerce” 
is defined in said Act, of certain newspaper advertisements, concern- 
ing said products, which were not in accordance with the provisions 
of Section 5(a) of the said Act and the Rules and Regulations pro- 
mulgated thereunder; and which advertisements were intended to 
aid, promote and assist, directly or indirectly, in the sale and offer- 
ing for sale of said fur products. 

Par. 4. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
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appeared in issues of the Stockton Record, a newspaper published 
in the city of Stockton, State of California, and having a wide cir- 
culation in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Represented prices of fur products as having been reduced 
from regular or usual prices where the so-called regular or usual 
prices were in fact fictitious in that they were not the prices at 
which said merchandise was usually sold by respondents in the 
recent regular course of business in violation of Section 5(a) (5) 
of the Fur Products Labeling Act and Rule 44(a) of said Rules 
and Regulations. 

(b) Represented directly or by implication through the use of 
percentage savings claims such as “14 off” that the regular or usual 
prices charged by respondents for fur products were reduced in 
direct proportion to the percentage of savings stated when such 
was not the fact in violation of Section 5(a)(5) of the Fur Prod- 
ucts Labeling Act. 

Par. 5. Respondents in advertising fur products for sale as. 
aforesaid made claims and representations respecting the prices and 
values of fur products. Respondents in making such claims and 
representations failed to maintain full and adequate records dis- 
closing the facts upon which such claims and representations were 
based in violation of Rule 44(e) of said Rules and Regulations. 

Par. 6. The aforesaid acts and practices of respondents, as here- 
in alleged, are in violation of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder, and constitute 
unfair and deceptive acts and practices in commerce under the 
Federal Trade Commission Act. 


Mr. Charles S. Cow for the Commission. 


Krolof, Brown, Belcher & Smart, by Mr. William FE. Tout, Stock- 
ton, Calif., for the respondents. 


Intriai Deciston sy Watrer R. Jounson, Hearrnc EXAMINER 


In the complaint dated April 21, 1961, the respondents are charged 
with violating the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder. 

On June 20, 1961, the respondents and their attorneys entered. 


into an agreement with counsel in support of the complaint for a 
consent order. 
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Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect 
as if entered after a full hearing. The agreement includes a 
waiver by the respondents of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only and 
does not constitute an admission by the respondents that they have 
violated the law as alleged in the complaint. 

The hearing examiner finds that the content of the agreement 
meets all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner being of the opinion that the agreement 
and the proposed order provide an appropriate basis for disposition 
of this proceeding as to all of the parties, the agreement is hereby 
accepted and it is ordered that the agreement shall not become a 
part of the official record of the proceeding unless and until it 
becomes a part of the decision of the Commission. The following 
jurisdictional findings are made and the following order issued. 

1. Respondent Katten Marengo, Inc., is a corporation existing 
and doing business under and by virtue of the laws of the State 
of California, with its office and principal place of business located 
at 500 East Main Street, in the City of Stockton, State of California. 
Respondents Peter J. Marengo, Jr., Peter J. Marengo, III, and 
Mary Schenone are officers of said corporate respondent, and their 
address is the same as that of corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing is in the public interest. 


ORDER 


It is ordered, That Katten & Marengo, Inc., a corporation and its 
officers, and Peter J. Marengo, Jr., Peter J. Marengo, III, and Mary 
Schenone, individually and as officers of said corporation, and re- 
spondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction 
into commerce, or the sale, advertising, or offering for sale in com- 
merce, or the transportation or distribution in commerce of fur 
products, or in connection with the sale, advertising, offering for 
sale, transportation, or distribution of fur products which are made 
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in whole or in part of fur which has been shipped and received in 
commerce, as “commerce”, “fur” and “fur product” are defined in 
the Fur Products Labeling Act, do forthwith cease and desist from: 

1. Falsely or deceptively advertising fur products through the 
use of any advertisement, representation, public announcement or 
notice which is intended to aid, promote or assist, directly or in- 
directly, in the sale or offering for sale of fur products, and which: 

A. Represents directly or by implication that the regular or 
usual price of any fur product is any amount which is in excess of 
the price at which respondents have usually and customarily sold 
such products in the recent regular course of business. 

B. Represents, directly or by implication, through the use of the 
words, symbols or figures “14 off”, “regular”, “reg.”, or any other 
words or terms of the same import, that the regular or usual price 
of any fur product is any amount which is in excess of the price 
at which the respondents have usually and customarily sold such 
products in the recent regular course of business. 

C. Represents, directly or by implication, that any savings from 
respondents’ regular or usual retail price are afforded to the pur- 
chasers of respondents’ fur products unless the price at which same 
are offered constitutes a reduction from the price at which said 
fur products have been usually and customarily sold by respondents 
in the recent regular course of their business. 

D. Misrepresents, in any manner, the amount of savings available 
to purchasers of respondents’ fur products or the amounts by which 
the prices of said fur products are reduced from the prices at which 
said products are usually and customarily sold by respondents in 
the recent regular course of their business. 

2. Making price claims or representations respecting prices or 
values of fur products unless there are maintained by respondents 
full and adequate records disclosing the facts upon which such 
claims or representations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 28d day 
of August 1961, become the decision of the Commission; and ac- 
cordingly : 

It is ordered, That respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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MIDWEST LAMP COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8381. Complaint, May 4, 1961—Decision, Aug. 28, 1961 


Consent order requiring Milwaukee distributors of lamps to retailers to cease 
such misrepresentations as attaching to their lamps tickets bearing ex- 
cessive amounts represented thereby as regular retail prices, and bearing 
the words “nationally advertised” when such claim was false. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Midwest Lamp 
Company, a corporation, and Ivan Weinstein, Samuel Goldenberg 
and Lillian Weinstein, individually and as officers of said corpora- 
tion, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGRaPH 1. Respondent Midwest Lamp Company is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Wisconsin, with its principal office and 
place of business located at 302 North Broadway Street, Milwaukee, 
Wisconsin. 

Individual respondents Ivan Weinstein, Samuel Goldenberg and 
Lillian Weinstein are officers of the corporate respondent. They 
formulate, direct and control the acts and practices of the corporate 
respondent, including the acts and practices hereinafter set forth. 
Their address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture, sale and distribution of lamps 
to retailers for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
State of Wisconsin to purchasers thereof located in various other 
States of the United States, and maintain, and at all times mentioned 
herein, have maintained, a substantial course of trade in said prod- 
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ucts in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Respondents, for the purpose of inducing the purchase of 
their products, have engaged in the practice of using fictitious prices 
in connection therewith, and misrepresenting that their product is 
nationally advertised, by the following methods and means: 

(a) By attaching, or causing to be attached, tickets to their said 
lamps upon which certain amounts are printed, thereby represent- 
ing, directly or by implication, that said amounts are the usual and 
customary retail price of said lamps in the trade areas where such 
representation is made. In truth and in fact, said amounts are 
fictitious and in excess of the usual and customary retail prices of 
said lamps in the trade areas where such representation is made. 

(b) By printing, or causing to be printed, on their price tags, the 
words “nationally advertised”, thereby representing that said lamps 
were advertised nationally. In truth and in fact, said lamps are not 
advertised nationally. 

Par. 5. By the aforesaid practices, respondents placed in the 
hands of retailers means and instrumentalities by and through 
which they may mislead the public as to the usual and regular retail 
price of said lamps and as to the nature and extent of their adver- 
tising. 

Par. 6. In the course and conduct of their business, and at all 
times mentioned herein, respondents have been in substantial com- 
petition, in commerce, with corporations, firms and individuals in 
the sale of lamps of the same general kind and nature as that sold 
by respondents. 

Par. 7. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements, representations, and practices has 
had, and now has, the capacity and tendency to mislead members of 
the purchasing public into the erroneous and mistaken belief that 
said statements and representations were and are true and into 
the purchase of substantial quantities of respondents’ products by 
reason of said erroneous and mistaken belief. As a consequence 
thereof, substantial trade in commerce has been, and is being, un- 
fairly diverted to respondents from their competitors and substan- 
tial injury has thereby been, and is being, done to competition in 
commerce. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors, and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of 
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competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. Michael J. Vitale supporting the complaint. 
Respondents, pro se. 


Initia Decision By JoHN Lewis, Hnartnc EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on May 4, 1961, charging them with the 
use of unfair and deceptive acts and practices and unfair methods of 
competition, in commerce, in violation of the Federal Trade Com- 
mission Act, by the use of fictitious prices and misrepresentations 
as to the extent of their advertising, in connection with the sale 
and distribution of lamps manufactured by them. After~ being 
served with said complaint, respondents entered into an agreement 
dated June 20, 1961, containing a consent order to cease and desist 
purporting to dispose of all of this proceeding as to all parties. 
Said agreement, which has been signed by all respondents and by 
counsel supporting the complaint, and approved by the Director and 
Assistant Director of the Commission’s Bureau of Litigation, has 
been submitted to the above-named hearing examiner for his con- 
sideration, in accordance with Section 3.25 of the Commission’s 
Rules of Practice for Adjudicative Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all the jurisdictional facts alleged in the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had 
been duly made in accordance with such allegations. Said agree- 
ment further provides that respondents waive any further pro- 
cedural steps before the hearing examiner and the Commission, the 
making of findings of fact or conclusions of law and all the rights 
they may have to challenge or contest the validity of the order to 
cease and desist entered in accordance with such agreement. It has 
been agreed that the order to cease and desist issued in accordance 
with said agreement shall have the same force and affect as if 
entered after a full hearing and that the complaint may be used 
in construing the terms of said order. It has also been agreed 
that the record herein shall consist solely of the complaint and said 
agreement, and that said agreement is for settlement purposes only 
and does not constitute an admission by respondents that they have 
violated the law as alleged in the complaint. 

The order which has been agreed upon provides that the com- 
plaint shall be dismissed as to respondent Samuel Goldenberg in his 
individual capacity. The basis for such disposition as to said re- 
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spondent is set forth in an affidavit by him subscribed and sworn to 
May 31, 1961, and submitted together with and as part of the 
above-mentioned agreement containing consent order. Said affidavit 
recites that said respondent did not formulate, direct or control 
the acts and practices of the corporate respondent, including those 
alleged in the complaint, and that he resigned as an officer on 
May 26, 1961, upon learning of the charges in said complaint. The 
parties have recommended that the complaint be dismissed as to 
respondent Samuel Goldenberg in his individual capacity. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
together with the affidavit of Samuel Goldenberg which has been 
made a part of said agreement, and it appearing that the order 
provided for in said agreement covers all of the allegations of the 
complaint and provides for an appropriate disposition of this pro- 
ceeding as to all parties, said agreement is hereby accepted and is 
ordered filed upon this decision’s becoming the decision of the Com- 
mission pursuant to Sections 3.21 and 3.25 of the Commission’s 
Rules of Practice for Adjudicative Proceedings, and the hearing 
examiner, accordingly, makes the following jurisdictional findings 
and order: 

1. Respondent Midwest Lamp Company is a corporation existing 
and doing business under and by virtue of the laws of the State of 
Wisconsin, with its office and principal place of business located 
at 302 North Broadway Street, in the City of Milwaukee, State of 
Wisconsin. 

Respondents Ivan Weinstein and Lillian Weinstein are officers 
of said corporate respondent. They formulate, direct and control 
the acts and practices of said corporate respondent. Their address 
is the same as the corporate respondent. Respondent Samuel Gold- 
enberg resigned as an officer on May 26, 1961. His address is 735 
North Water Street, Milwaukee, 2, Wisconsin. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents 
under the Federal Trade Commission Act, and this proceeding is in 
the interest of the public. 

ORDER 


It 7s ordered, 'That respondents, Midwest Lamp Company, a cor- 
poration, and its officers, and Ivan Weinstein and Lillian Weinstein, 
individually and as officers of said corporation, and Samuel Golden- 
berg as a former officer of said corporation, and respondents’ agents, 
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representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
tribution of lamps, or any other products, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, by means of pre- 
ticketing or in any other manner, that any amount is the usual 
and regular retail price of merchandise when such amount is in 
excess of the price at which said merchandise is usually and cus- 
tomarily sold at retail in the trade area or areas where the repre- 
sentations are made. 

2. Furnishing to others any means or instrumentality by or 
through which the public may be misled as to the usual and custom- 
ary prices of respondents’ merchandise. 

3. Representing, directly or by implication, that merchandise is 
nationally advertised when such is not the fact. 

It is further ordered, That the complaint, insofar as it relates to 
respondent Samuel Goldenberg in his individual capacity be, and 
the same hereby is, dismissed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 23d day 
of August 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


In THE Marrer or 


MINNESOTA MINING AND MANUFACTURING COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT 


Docket 7973. Complaint, June 24, 1960—Decision, Aug. 24, 1961 


Consent order requiring the nation’s largest manufacturer of electrical insula- 
tion tapes, among other products, and with a record of 14 acquisitions 
during the five-year period 1952 to 1956, to sell as a unit its Insulation 
and Wires division—before the acquisition the third largest distributor 
of electrical insulation products and consisting of three entities with dis- 
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tribution in the same nation-wide areas as respondent—which it acquired 
in August 1956 from Essex Wire Corp., and requiring it to comply with 
other provisions of the order of divestiture as set forth below in full. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described has violated and is now 
violating the provisions of Section 7 of the Clayton Act (U.S.C. 
Title 15, Sec. 18) as amended, hereby issues its complaint pursuant 
to Section 11 of the aforesaid Act (U.S.C. Title 15, Sec. 21), charg- 
ing as follows: 

ParacraPH 1. Respondent Minnesota Mining and Manufacturing 
Company, hereinafter referred to as Minnesota Mining, is a corpora- 
tion organized and existing under the laws of the State of Delaware 
with its principal office and place of business located at 900 Bush 
Street, St. Paul 6, Minnesota. 

For a number of years beginning prior to 1953 Minnesota Mining 
has been a highly diversified company manufacturing and selling 
a number of product lines and segments thereof including the fol- 
lowing: coated abrasives and related products; tapes including cel- 
lophane, masking, industrial and electrical; sound-recording mag- 
netic tape; adhesives and coatings; roofing granules; graphic prod- 
ucts including reflective, printing and duplicating products; color 
pigments; sulfuric acid; crushed stone, sand and ready mixed ce- 
ment; and gummed paper, cloth tapes, and gummed labels. It has 
been also engaged in leasing and servicing signs for highway adver- 
tising. Since 1953 Minnesota Mining has begun the manufacture 
and sale of reinforced plastics, contact bond adhesives, heat sealable 
polyester film and certain types of chemical products. 

It is the largest manufacturer of magnetic tapes, electrical insu- 
lation tapes, pressure sensitive plastic backing including cellophane 
tapes, and is the largest or one of the largest manufacturers of 
coated abrasive products, roofing granules, graphic products and 
highway advertising material. 

Minnesota Mining has a world-wide business with properties and 
facilities throughout the United States and in many foreign coun- 
tries. Tt is and has been engaged in the manufacture, sale, and 
distribution of its products in commerce, as “commerce” is defined 
in the Clayton Act, throughout the several States of the United 
States and in the District of Columbia. i 

Minnesota Mining has branch offices and warehouses in nineteen 
cities throughout the United States through which primary distri- 
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bution is made to wholesalers and distributors in a wide variety of 
trades. Sales are also made direct to large industrial and other 
consumers. During the early 1950’s it sold its electrical insulation 
tape through many distributors and to original equipment manufac- 
turers throughout the United States with the exception of the 
Eastern Seaboard where its electrical insulation tape was sold directly 
to consumers, 

Minnesota Mining’s net sales increased from $108,246,000 in 1948 
to $185,242,000 in 1952. During this five year period its net in- 
come increased from $13,235,000 to $16,090,000, and its total assets 
increased from $88,902,000 to $153,275,000. From 1952 to 1956 Min- 
nesota Mining’s net sales increased from $185,242,000 to $330,808,000, 
its net income increased from $16,090,000 to $38,724,000, and its 
total assets increased from $153,275,000 to $255,084,000. 

During the five year period 1952 to 1956 a substantial portion of 
Minnesota Mining’s growth was achieved by 14 acquisitions, 12 
domestic and two foreign. Nine of the 12 domestic acquisitions 
included all the assets of the companies; one was the acquisition of 
patents; one was an acquisition of a chemical division belonging to 
another company; and one an acquisition of a research and devel- 
opment partnership. The acquisitions fell into six categories, all 
of which were related to the existing Minnesota Mining operations. 
The product groups with the number of acquisitions in each are as 


follows: 


Electrical insulation (6 domestic and 2 foreign companies)_--_ 8 acquisitions 
TRIO C I OS nea seem na ES ET TES LE ee Se cok 1 acquisition 
ReMi EdeMDIAStiCS 22-2 Se Geer sres% er eee erty en iese  _ eee 2 acquisitions 
Chemicals; ineluding resins 21 -_-2-2sbe 2 Jost e eee 1 acquisition 
Paper products (including electrical insulation paper) -------- 1 acquisition 
Wit eor TeCCOLdine. COMIDIGCNS tant a ee ee eae cs 1 acquisition 


The electrical insulation products of the companies acquired in 
the electrical insulation industry were complementary to the elec- 
trical insulation tape manufactured and sold by Minnesota Mining. 
The principal electrical insulation product lines acquired were 
varnished fabrics and paper, manufactured mica, industrial lami- 
nates, insulating liquid varnish, extruded plastic tubing, flexible 
treated tubing and sleeving, and steatite. 

In June 1953, Minnesota Mining acquired American Lava Cor- 
poration. American Lava Corporation was engaged in the manu- 
facture and sale of steatite ceramic insulation products and other 
ceramic products throughout the United States. These products 
were used principally as electrical insulation in radio and television 
components and household appliances, and as components for textile 
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machinery and processes. At the time of its acquisition American 
Lava Corporation was the largest producer of steatite. In 1952 
American Lava Corporation’s net sales were $7,515,000 and its total 
sales of steatite were $5,204,000. Its sales of steatite for electrical 
insulation were $3,383,000, and accounted for approximately one 
third of the total sales of steatite in the electrical insulation industry. 
Most of its sales were made directly to original equipment manu- 
facturers. 

In July 1953, Minnesota Mining acquired Irvington Varnish & 
Insulator Company, hereinafter referred to as Irvington. Irvington 
was engaged in the manufacture and sale of electrical insulation 
(varnished fabrics and paper, flexible treated tubing and sleeving, 
extruded plastic tubing, and liquid insulation varnish) and certain 
other products throughout the United States. Prior to its acquisi- 
tion, Irving was the largest producer and seller of varnished fabrics 
and paper, and of extruded plastic tubing for electrical insulation. 
In 1952 Irvington accounted for approximately two fifths of the 
total industry sales of varnished fabrics and paper and for approxi- 
mately one third of the total industry sales of extruded plastic 
tubing. Its net sales in 1952 were $13,540,000, of which approxi- 
mately 70 percent was in electrical insulation products. Its sales 
of electrical insulation products were made to original equipment 
manufacturers and to electrical insulation distributors. 

In November 1955, Minnesota Mining acquired Mica Insulator 
Company. Mica Insulator Company was engaged in the manufac- 
ture and sale of manufactured mica products industrial laminated 
sheets, varnished fabrics and paper for use as electrical insulation, 
and certain other products throughout the United States. In 1955, 
Mica Insulator Company was the second largest producer of mica 
insulation, accounting for approximately 20 percent of total industry 
sales. In varnished fabrics and paper it was the seventh largest 
producer with approximately 5 percent of total industry sales in 
1955. Its net sales of electrical insulation products in 1955 were 
$5,672,000. Its sales of electrical insulation products were made to 
original equipment manufacturers and to electrical insulation dis- 
tributors. 

At the time Mica Insulator Company was acquired by Minnesota 
Mining it owned 20 percent of the stock of Micanite of Canada, Ltd. 
and 3314 percent of the stock of Samica Corporation. After Mica 
Insulator Company was acquired, Minnesota Mining purchased the 
remaining stock of said companies. Samica Corporation was en- 
gaged in the manufacture and sale of reconstituted mica sheets used 
for electrical insulation throughout the United States. The manu- 
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facture of reconstituted mica sheets was a relatively new process in 
1954, with Samica Corporation being one of the first companies to 
produce this new product. Sales of mica sheets in 1954 by Samica 
Corporation were $124,000. 

By 1959, Minnesota Mining’s net sales had increased to $446,580,- 
000, its net income had increased to $60,262,000, and its total assets 
had increased to $351,838,000. 

Par. 2. In March 1956, Minnesota Mining acquired all of the 
assets of Prehler Brothers, Incorporated and Prehler Electrical 
Insulation Company which were operating as Prehler Electrical 
Insulation Company, hereinafter referred to as Prehler. Prehler 
was a corporation organized under the laws of the State of Illinois. 

Prehler was engaged in the purchase, sale and distribution of 
electrical insulation products and other products in commerce, as 
“commerce” is defined in the Clayton Act. Prehler’s principal sales 
office was located in Chicago, Illinois, and its other sales offices were 
in the following cities: Cleveland and Dayton, Ohio; Detroit, Michi- 
gan; Minneapolis and St. Paul, Minnesota; and Milwaukee, Wis- 
consin. Prehler sold and distributed electrical insulation products 
throughout the various sections of eight states, including Minnesota, 
Wisconsin, Iowa, Illinois, Michigan, Indiana, Ohio and Kentucky 
and in sections of three other adjacent states. 

Prehler purchased substantial amounts of electrical insulation 
products from Minnesota Mining and other electrical insulation 
manufacturers. Electrical insulation products sold by Prehler in- 
cluded varnished fabrics and paper, manufactured mica, industrial 
laminates, insulating liquid varnish, electrical insulation tape, flexible 
tubing and sleeving and extruded plastic tubing. Its sales were 
made to original equipment manufacturers and to motor repair 
and rewind shops in competition with others including Insulation 
and Wires, Inc. 

Prehler was the second largest distributor of electrical insulation 
products in the United States and in the sections of the country 
in which it sold electrical insulation products. In 1956 its total 
sales of all electrical insulation products were $6,471,000 and its 
total assets amounted to approximately $1,500,000. 

Par. 3. In August 1956, Minnesota Mining acquired the prin- 
ciple assets of Insulation and Wires, Inc., hereinafter referred to as 
IWI, a wholly-owned subsidiary of Essex Wire Corporation. IWI 
consisted of (1) Insulation and Wires, a Missouri corporation, (2) 
Insulation and Wires, a Georgia corporation, and (3) Insulation 
and Wires, a Division of the Essex Corporation, a Michigan cor- 


poration. 
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IWI was engaged in the purchase, sale and distribution of elec- 
trical insulation products and other products in commerce, as “com- 
merce” is defined in the Clayton Act. Its principal office was: 
located at Ft. Wayne, Indiana, and its nine sales offices were lo- 
cated throughout the United States, namely: Newark, New Jersey; 
Boston, Massachusetts; Detroit, Michigan; St. Louis, Missouri ;: 
Houston, Texas; Los Angeles, and San Francisco, California; Port- 
land, Oregon and Atlanta, Georgia. 

A cubetantal amount of IWI’s total purchases were dueniete in- 
sulation products which were purchased from electrical insulation 
manufacturers. Electrical insulation products sold by IWI included 
varnished fabrics and paper, manufactured mica, industrial lami- 
nates, insulating liquid varnish, electrical insulation tape, flexible 
tubing and sleeving and extruded plastic tubing. Its principal sales 
were made to motor repair and rewind shops and original equipment. 
manufacturers in competition with others including Prehler. 

IWI was the third largest distributor of electrical insulation 
products in the United States and one of the few distributors who: 
sold electrical insulation on a nation-wide basis. In 1956, its totali 
sales of all electrical insulation products were $6,126,000, and its: 
total assets amounted to approximately $1,772,000. Its sales of 
electrical insulation products in the areas in which Prehler did 
business were over $1,000,000. 

Par. 4. Electrical insulation products are used in electric motors,. 
transformers, generators, electric cables, appliances, and other elec- 
trical and electronic equipment. Each of the electrical insulation: 
product lines have approximately 15 to 20 manufacturers and most 
of these manufacturers are small companies who concentrate their 
efforts in one product line. Some manufacturers use most of their 
electrical insulation products in their own integrated operation. 
Practically all electrical insulation manufacturers sell electrical in- 
sulation products to original equipment manufacturers and to elec- 
trical insulation distributors. The electrical insulation distributors 
in turn sell to original equipment manufacturers and to other classes: 
of customers including motor repair and rewind shops. 

Prior to its acquisitions in the electrical insulation industry, Min-. 
nesota Mining was the largest producer of electrical insulation tape. 
It was the first company to develop and sell this product on a com- 
mercial basis. As other companies entered this market, Minnesota. 
Mining’s market position declined to approximately 84 percent in 


1952 and 66 percent in 1958, with sales of $5,112,000 and $4,912,000 
respectively. 
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Minnesota Mining's acquisitions of electrical insulation manufac- 
turers between 1952 and 1956 brought under its control substantial 
shares of major electrical insulation product lines and made it the 
largest company in the United States engaged in the manufacture 
and sale of electrical insulation products to original equipment 
manufacturers and electrical insulation distributors. These acqui- 
sitions included: 

(1) In 1955, Irvington and Mica Insulator Company together 
accounted for approximately 33 percent of the varnished fabrics and 
paper market. In 1958, their combined sales were approximately 
19 percent of the industry’s total sales of varnished fabrics and paper 
and they ranked as the second largest seller. 

(2) Irvington was the largest seller of extruded plastic tubing 
at the time of its acquisition and has continued to hold this market 
position, accounting for approximately 33 percent of the industry’s 
total sales of extruded plastic tubing. 

(3) Irvington’s sales of flexible treated tubing and sleeving has 
increased from approximately 7 percent of the industry’s total sales 
in 1952 to approximately 11 percent in 1958. 

(4) Mica Insulator Company has ranked as the second largest 
company in the sale of manufactured mica with approximately 20 
percent of total industry sales of this product since 1955. 

(5) American Lava Corporation has ranked as the largest com- 
pany in the sales of steatite, with approximately 33 percent of total 
industry sales of steatite in 1952 and approximately 28 percent of 
said sales in 1958. 

Minnesota Mining’s total net sales of all electrical insulation 
products were $44,497,000 in 1956 and $40,237,000 in 1958. Its do- 
mestic sales of varnished fabrics and paper, manufactured mica, in- 
dustrial laminates, insulating liquid varnish, electrical insulation 
tape, extruded plastic tubing, flexible treated tubing and sleeving, 
and steatite were $21,687,000 in 1956 and $15,709,000 in 1958. — 

Prior to their acquisitions, Prehler and IWI were two of the three 
largest electrical insulation distributors competing with Minnesota 
Mining in the sale of electrical insulation products to original 
equipment manufacturers and others in various sections of the 
country. Prehler and IWI accounted for approximately 15 percent 
and 14 percent, respectively, of the total sales of all electrical insu- 
lation products sold through electrical insulation distributors in 
1956. 

With these acquisitions, Minnesota Mining became the largest dis- 
tributor of electrical insulation products and has continued to hold 


328 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 F.T.C. 


this market position, accounting for approximately 29 percent of 
the total sales of all electrical insulation products sold and distrib- 
uted by electrical insulation distributors in the United States. : Dur- 
ing the same period of time the sales of the next largest distributor 
of electrical insulation products declined from approximately 24 
percent to approximately 20 percent of said total sales. In 1958, 
Minnesota Mining’s sales of all electrical insulation products through 
its acquired distributors amounted to $10,665,000. 

The acquisitions of Prehler and IWI made Minnesota Mining 
the second largest distributor of seven of the electrical insulation 
product lines which it manufactured, accounting for approximately 
18 percent of the total sales of said products. In 1958, Minnesota 
Mining’s sales of said seven electrical insulation products through 
its acquired electrical insulation distributors had increased to about 
21 percent of the total sales of said products by electrical insula- 
tion distributors, while sales of said seven products by the largest 
electrical insulation distributor declined to less than 21 percent. 
In 1958, Minnesota Mining’s sales of said seven electrical insulation 
products through its acquired distributors were $4,820,000. 

In 1956, Prehler accounted for approximately 27 percent of the 
sales of the aforesaid seven electrical insulation products sold by 
electrical insulation distributors in the sections of the country in 
which it sold electrical insulation products. In 1958, Prehler’s 
sales of these products accounted for approximately 32 percent of 
the total sales of these products in said sections of the country. 

Prior to the acquisitions of Prehler and IWI a number of elec- 
trical insulation manufacturers were suppliers of electrical insula- 
tion products to Prehler and IWI. Since the acquisitions many of 
these suppliers have been discontinued. 

Prior to the acquisitions of Prehler and IWI, a number of elec- 
trical insulation distributors purchased electrical insulation products 
for resale from Minnesota Mining and from the manufacturers 
of electrical insulation products who were acquired by Minnesota 
Mining. Since said acquisitions many of these electrical insulation 
distributors have been foreclosed from purchasing electrical insula- 
tion products from Minnesota Mining and its acquired companies. 

Par. 5. The effect of the aforesaid acquisitions by Minnesota 
Mining of Prehler and IWI, and of each of them, may be substan- 
tially to lessen competition or to tend to create a monopoly in the 
manufacture, distribution and sale of electrical insulation products, 
individually and collectively, in various sections of the country 
within the meaning of Section 7 of the Clayton Act as amended. 
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The aforesaid effects include the actual or potential lessening of 
competition and a tendency to create a monopoly in the following 
ways, among others: 

1. Minnesota Mining, as the largest producer of electrical insula- 
tion tape, and with its acquisitions of leading manufacturers of 
other electrical insulation products, by acquiring two of the three 
largest distributors of electrical insulation products in the United 
States, has extended and integrated its business in such a manner 
as to substantially increase its position in the manufacture, sale 
and distribution of electrical insulation products; and it may exer- 
cise the inherent powers of its acquired position to substantially 
lessen competition or tend to create a monopoly in the manufac- 
ture, sale and distribution of electrical insulation products. 

2. Manufacturers of electrical insulation products have been fore- 
closed from a substantial share of the markets for said products. 

83. Competition has been eliminated between Prehler and IWI in 
the distribution and sale of electrical insulation products in the 
sections of the country in which they were competing, and potential 
competition has been eliminated between said companies throughout 
the United States. 

4, Actual and potential competition has been eliminated between 
Minnesota Mining and the two acquired distributors. 

5. As a leading manufacturer and distributor of electrical in- 
sulation products Minnesota Mining has acquired a position whereby 
it may: 

(a) Manipulate prices or use other means to lessen competition or 
tend to create a monopoly; and 

(b) Concentrate the full impact of its sales, promotional and 
merchandising experience and ability on one of its electrical insula- 
tion products, or on one selected section of the country. 

6. Concentration of the manufacture, sale and distribution of 
electrical insulation products may be increased. 

Par. 6. The foregoing acquisitions, acts and practices of re- 
spondent, as hereinbefore alleged and set forth, constitute a violation 
of Section 7 of the Clayton Act as amended and approved Decem- 
ber 29, 1950. 


Mr. J. Wallace Adair for the Commission. 
Connolly, Tucker, Post & Lyons, St. Paul, Minn., for respondent. 


Tnrtrat Decision BY Enear A. Burrir, Heartne EXAMINER 


On June 24, 1960, the Federal Trade Commission issued its com- 
plaint against the above-named respondent charging it with vio- 
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lating the provisions of Section 7 of the Clayton Act, as amended. 
On July 19, 1961, the respondent and counsel supporting the com- 
plaint entered into an agreement containing a consent order to 
cease and desist and to divest in accordance with Section 3.25(a) 
of the Rules of Practice and Procedure of the Commission. 

Under the foregoing agreement, the respondent admits the juris- 
dictional facts alleged in the complaint and agrees, among other 
things, that the order to cease and desist and to divest there set 
forth may be entered without further notice and shall have the 
same force and effect as-if entered after a full hearing. The agree- 
ment includes a waiver by the respondent of all rights to challenge 
or contest the validity of the order issuing in accordance therewith; 
and recites that the said agreement shall not become a part of the 
official record unless and until it becomes a part of the decision 
of the Commission, and that it is for settlement purposes only, 
does not constitute an admission by the respondent that it has vio- 
lated the law as alleged in the complaint, and that said complaint 
may be used in construing the terms of the order. The hearing 
examiner finds that the content of the said agreement meets all the 
requirements of Section 3.25(b) of the Rules of Practice. 

Such agreement further provides that the charge that. respondent’s 
acquisition of Prehler Electrical Insulation Company violated Sec- 
tion 7 of the amended Clayton Act should be dismissed for the 
reasons set forth in an Appendix A attached thereto. 

As also set forth in the aforesaid agreement and for the purposes 
thereof, electrical insulation products shall consist of the follow- 
ing sixteen products and any other product, which may be intro- 
duced as a replacement, substitution, or improvement on said six- 
teen products, which are sold for use by manufacturers of electrical 
appliances, electrical machinery, electronics apparatus, communica- 
tion and power cable, and in the repair of motors, generators and 
transformers. 

(1) Varnished fabrics and paper. 

(2) Manufactured electrical mica. 

(3) Coated electrical sleeving (formerly known as flexible treated 
tubing and saturated sleeving). 

(4) Industrial laminates. 

(5) Insulating liquid varnish. 

(6) Electrical insulation tape (pressure sensitive). 

(7) Extruded plastic tubing. 

(8) Steatite. 

(9) Polymeric films such as cellulose acetate, polyvinyl chloride, 


polypropylene, polyethylene, polyester, fluorinated ethylene propy- 
lene, and polytetrafluorethylene. 
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(10) Vulcanized fibre, fish paper, asbestos paper, kraft paper (in- 
cluding condenser tissue), rag paper, and transformer board. 

(11) Untreated cotton and glass tapes. 

(12) Encapsulating resins and molding compounds—polyester, 
epoxy, phenolic alkyds, silicone, waxes, and asphaltic compounds. 

(13) Wire enamels. 

(14) Natural, butyl, buna, neoprene, and silicone rubber. 

(15) Liquid dielectrics for distribution transformers, power trans- 
formers, circuit breakers, specialty transformers, and capacitors. 

(16) Hardwood slot sticks. 

For the further purposes of this agreement an electrical insula- 
tion distributor is a firm which purchases a line of electrical insula- 
tion products, from manufacturers other than a parent or subsidiary, 
for stock and resale. 

This proceeding having now come on for final consideration by 
the hearing examiner on the complaint and the aforesaid agreement 
for consent order, and it appearing that said agreement provides 
for an appropriate disposition of this proceeding, the aforesaid 
agreement is hereby accepted and is ordered filed upon becoming 
part of the Commission’s decision in accordance with Section 3.21 
of the Rules of Practice; and in consonance with the terms of said 
agreement, the hearing examiner makes the following jurisdictional 
findings and order. 


JURISDICTIONAL FINDINGS 


1. Respondent Minnesota Mining and Manufacturing Company 
is a corporation existing and doing business under and by virtue of 
the laws of the State of Delaware, with its principal office and 
place of business located at 900 Bush Avenue, St. Paul, Minnesota. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
Section 7 of the Clayton Act, as amended. 


ORDER 


I 


It is ordered, That respondent Minnesota Mining and Manufac- 
turing Company, its subsidiaries, officers, directors, agents, repre- 
sentatives and employees, shall: 

1. On or before January 1, 1962, divest itself absolutely, in good 
faith, as a unit by sale to a purchaser approved by the Commission 
of all assets, properties, rights and privileges, including but not 
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limited to all trade-marks, trade names, customer lists, contracts, 
business and good will acquired by respondent as a result of its 
acquisition of all of the assets of Insulation and Wires division of 
the Essex Wire Corporation, and all of the assets of Insulation and 
Wires Incorporated, a Missouri corporation, and all of the assets of 
Insulation and Wires Incorporated, a Georgia corporation (herein- 
after collectively referred to as Insulation and Wires and presently 
operated as a division of respondent), together with the additions 
and equipment of whatever description that is presently utilized by 
respondent in its Insulation and Wires division, in such manner as 
to restore Insulation and Wires as a competitive entity in substan- 
tially the same competitive standing it formerly had in the sale 
and distribution of electrical equipment and electrical insulation 
products at the time of the acquisition. 

2. For a period of five (5) years from the date of divestiture, 
make available to said purchaser all of the electrical insulation prod- 
ucts manufactured by respondent and sold by it to any electrical 
insulation distributors on the same terms and at the same prices as 
such products are sold by it to such other distributors. 

3. Transfer to said purchaser all sales employees who are pres- 
ently employed by respondent in its Insulation and Wires division. 


i 


It is further ordered, That in the divestiture of Insulation and 
Wires by respondent none of the said assets, properties, rights and 
privileges, tangible or intangible, shall be sold or transferred, di- 
rectly or indirectly, to anyone, who at the time of the divestiture, 
is an officer, director, employee, or agent of, or otherwise directly 
or indirectly connected with or under the control of, respondent 
or any of respondent’s subsidiaries or affiliated companies. 


III 


It is further ordered, That for a period of five (5) years from the 
date of this order respondent shall continue in good faith to oper- 
ate its subsidiary Prehler Electrical Insulation Company as an 
electrical insulation distributor and shall cause said Company to 
purchase not less than 22% of its total annual purchases of electrical 
insulation products from suppliers other than respondent or its sub- 
sidiaries. 


IV 


It is further ordered, That for a period of ten (10) years from 
the date of this order respondent shall cease and desist from acquir- 


hip AA A ni he A 
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ing, directly or indirectly, through subsidiaries or otherwise, the 
assets, stock, or any equity in any electrical insulation distributor 
in the United States. 


Vv 


It 7s further ordered, That, except for the restrictions set forth in 
Paragraph ITI of this order, the allegations of the complaint charg- 
ing that respondent’s acquisition of Prehler Electrical Insulation 


Company violated Section 7 of the amended Clayton Act be dis- 
missed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 24th 
day of August 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, 'That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order contained in said initial 
decision. 


In THE MATTER OF 


DAVIDSON BROTHERS, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8356. Complaint, Apr. 14, 1961—Decision, Aug. 24, 1961 


Consent order requiring a Detroit furrier to cease violating the Fur Products 
Labeling Act by setting forth on labels and invoices and in advertising 
the names of animals other than those producing the fur in the fur prod- 
ucts concerned, and by failing in other respects to comply with labeling 
and invoicing requirements. 


ComMPpLaINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Davidson Brothers, Inc., a corporation, here- 
inafter referred to as respondent, has violated the provisions of 
said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission 
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that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that. 
respect as follows: 

Paracrapy 1. Davidson Brothers, Inc. is a corporation organ- 
ized, existing and doing business under and by virtue of the laws. 
of the State of Michigan with its office and principal place of busi- 
ness located at 1200 East McNichols, Detroit, Michigan. 

Par. 2. Subsequent to the effective date of the Fur Products: 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the sale, adver-- 
tising, and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and has sold, adver- 
tised, offered for sale, transported and distributed fur products: 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section. 
4(2) of the Fur Products Labeling Act and in the manner and form: 
prescribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded in that 
the respondent, on labels attached thereto, set forth the name of 
an animal other than the name of the animal that produced the 
fur, in violation of Section 4(8) of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not labeled 
in accordance with the Rules and Regulations promulgated there- 
under in the following respects: 

(a) Labels affixed to fur products did not comply with the mini- 
mum size requirements of one and three-quarter inches by two and 
three-quarter inches, in violation of Rule 27 of said Rules and 
Regulations. 

(b) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was mingled with non-required information, in violation of 
Rule 29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was not set forth in the required sequence, in violation 
of Rule 30 of said Rules and Regulations. 

(d) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 
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Par. 6. Certain of said fur products were falsely and deceptively: 
invoiced by respondent, in that they were not invoiced as required by 
Section 5(b)(1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in that respondent set forth on invoices pertaining to fur 
products the name of an animal other than the name of the animal 
that produced the fur, in violation of Section 5(b)(2) of the Fur 
Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondent caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concern- 
ing said products, which were not in accordance with the provisions 
of Section 5(a) of the said Act and the Rules and Regulations pro- 
mulgated thereunder; and which advertisements were intended to 
aid, promote and assist, directly or indirectly, in the sale and offer- 
ing for sale of said fur products. 

Par. 9. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondent which 
appeared in issues of the Cleveland Press, a newspaper published in 
the City of Cleveland, State of Ohio, and having a wide circulation 
in said State and various other States of the United States. 

By means of said advertisements and others of similar import 
and meaning, not specifically referred to herein, respondent falsely 
and deceptively advertised fur products in that said advertisements: 

(a) Contained the name or names of an animal or animals other 
than those producing the fur contained in the fur product in viola- 
tion of Section 5(a) (5) of the Fur Products Labeling Act. 

Par. 10. The aforesaid acts and practices of respondent, as here- 
in alleged, are in violation of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder and constitute 
unfair and deceptive acts and practices in commerce under the 


Federal Trade Commission Act. 


Mr. Harry E. Middleton, Jr., supporting the complaint. 
Mr. Irwin I. Cohn, Detroit, Mich., for respondent. 


TnrrraL Deciston By Lzon R. Gross, Heartnc ExaMIner 


On April 14, 1961, the Federal Trade Commission issued a com: 
plaint against respondent Davidson Brothers, Inc., a corporation, 1n 
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which it was charged with violating the Federal Trade Commission 
Act and the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder by falsely or deceptively labeling and 
invoicing fur products sold by respondent in interstate commerce. 
A true and correct copy of the complaint was served upon respondent 
as required by law. Thereafter respondent appeared by counsel and 
agreed to dispose of this proceeding without a formal hearing pur- 
suant to the terms of an agreement dated June 26, 1961, containing 
consent order to cease and desist. The agreement was submitted to 
the undersigned hearing examiner on July 3, 1961, in accordance 
with § 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings. The agreement purports to dispose of this proceeding 
as to the respondent and contains the form of a consent cease-and- 
desist order which the parties have represented is dispositive of the 
issues involved in this proceeding. The agreement has been signed 
by the corporate respondent by its vice president, by the attorneys 
for both parties, and has been approved by the Assistant Director 
and Acting Director of the Bureau of Litigation of the Federal 
Trade Commission. In said agreement respondent admits all of the 
jurisdictional facts alleged in the complaint and agrees that the 
record may be taken as if findings of jurisdictional facts had been 
made in accordance with such allegations. In the agreement the 
respondent waives: (a) any further procedural steps before the 
hearing examiner and the Commission; (b) the making of findings 
of fact or conclusions of law; and (c) all rights respondent may 
have to challenge or contest the validity of the order to cease and 
desist entered in accordance with the agreement. 

The parties further agree, in said agreement, that the record on 
which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; 
that the agreement shall not become a part of the record unless and 
until it becomes a part of the decision of the Federal Trade Com- 
mission; that the order to cease and desist entered in this proceed- 
ing by the Commission may be entered without further notice to 
respondent, and when so entered such order will have the same force 
and effect as if entered after a full hearing. Said order may be 
altered, modified or set aside in the manner provided for other 
orders. The complaint may be used in construing the terms of the 
order. 

The parties have covenanted that the said agreement is for settle- 
ment purposes only and does not’ constitute an admission by the 
respondent that it has violated the law as alleged in the complaint. 
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This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement of June 26, 1961, con- 
taining consent order, and it appearing that the order which is 
approved in and by said agreement disposes of all the issues pre- 
sented by the complaint as to all of the parties involved, said 
agreement is hereby accepted and approved as complying with 
§§ 8.21 and 3.25 of the Commission’s Rules of Practice for Adjudi- 
cative Proceedings. The undersigned hearing examiner, having 
considered the agreement and proposed order and being of the 
opinion that the acceptance thereof will be in the public interest, 
makes the following findings and issues the following order: 


FINDINGS 


1. The Federal Trade Commission has jurisdiction over the 
parties and the subject matter of this proceeding; and this proceed- 
ing is in the public interest; 

2. Respondent Davidson Brothers, Inc., is a corporation existing 
and doing business under and by virtue of the laws of the State 
of Michigan, with its office and principal place of business located 
at 1200 East McNichols in the City of Detroit, State of Michigan; 

8. Respondent is engaged in commerce as “commerce” is defined 
in the pertinent statutes which are invoked by the complaint filed 
herein. Now, therefore, 

It is ordered, That respondent Davidson Brothers, Inc., a corpora- 
tion, and its officers and respondent’s representatives, agents and 
employees, directly or through any corporate or other device, in 
connection with the introduction into commerce, or the sale, adver- 
tising, or offering for sale in commerce, or the transportation or 
distribution in commerce of fur products, or in connection with the 
sale, advertising, offering for sale, transportation, or distribution of 
fur products which are made in whole or in part of fur which has 
been shipped and received in commerce, as “commerce”, “fur” and 
“fur product” are defined in the Fur Products Labeling Act, do 
forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act; 

B. Setting forth on labels affixed to fur products the name or 
names of any animal or animals other than the name or names 
provided for in Section 4(2) (A) of the Fur Products Labeling Act; 
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C. Affixing to fur products labels that do not comply with the 
minimum size requirements of one and three-quarter inches by two 
and three-quarter inches; ; 

D. Setting forth on labels affixed to fur products information 
required under Section 4(2) of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder mingled 
with nonrequired information ; 

E. Failing to set forth the information required under Section 
4(2) of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder in the required sequence; 

F. Failing to set forth required item numbers on labels as required 
by Rule 40 of said Rules and Regulations; 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act; 

B. Setting forth on invoices pertaining to fur products the name 
or names of any animal or animals other than the name or names 
provided for in Section 5(b) (1) (A) of the Fur Products Labeling 
Act; 

3. Falsely or deceptively advertising fur products through the 
use of any advertisement, representation, public announcement or 
notice which is intended to aid, promote or assist, directly or in- 
directly, in the sale, or offering for sale of fur products and which: 

A. Sets forth the name or names of any animal or animals other 
than the name or names provided for in Section 5(a)(1) of the 
Fur Products Labeling Act. 50 | 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE. 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 24th 
day of August 1961, become the decision of the Commission; and, 
accordingly: 

It is ordered, That respondent Davidson Brothers, Inc., a corpora- 
tion, shall, within sixty (60) days after service upon it of this 
order, file with the Commission a report in writing, setting forth 
in detail the manner and form in which it has complied with the 
order to cease and desist. 
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CHURCHILL SPORTSWEAR CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8379. Complaint, Apr. 26, 1961—Decision, Aug. 24, 1961 


Consent order requiring Boston manufacturers of ladies’ garments to cease 
advertising and labeling their products falsely as “Indian Madras” and 
“Madras”. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Churchill 
Sportswear Co., Inc., a corporation, and Hyman Greenblatt, indi- 
vidually and as an officer of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent Churchill Sportswear Co., Inc., is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Massachusetts, with its principal 
office and place of business located at 169 A Street, Boston, Massa- 
chusetts. 

Respondent Hyman Greenblatt is an officer of said corporate re- 
spondent. He formulates, directs and controls the acts and prac- 
tices of the corporate respondent, including those hereinafter set 
forth. His address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacturing, advertising, offering for sale, 
sale and distribution of ladies’ garments to retailers throughout the 
Nation. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
State of Massachusetts to purchasers thereof located in various other 
States of the United States and in the District of Columbia, and 
maintain, and at all times mentioned herein have maintained, a sub- 
stantial course of trade in said products in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 
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Par. 4. Respondents, for the purpose of inducing the purchase 
of their products, have engaged in the practice of misrepresenting 
the material of which their products are made or composed by ad- 
vertising and labeling their garments as “Indian Madras” and as 
“Madras”. In truth and in fact, said garments are not made of 
“Indian Madras” or “Madras”. 

By the use of such advertising and labels respondents represent 
that their color fast domestic fabrics are the same or similar to 
Madras cotton fabrics imported from India, which have a distinctive 
character and quality. 

The word “Madras” has long been applied to a fabric produced 
in the Madras Province of India, which is made of fine hand- 
loomed cotton and, if in a cojor other than natural, is dyed with 
bleeding vegetable dyes. Such fabric has for a long time been well 
and favorably known to the purchasing public. 

Par. 5. By the aforesaid practices the respondents place in the 
hands of retailers the means and instrumentalities by and through 
which they may mislead the public as to the character and quality 
of their products. 

Par. 6. In the conduct of their business at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of mer- 
chandise of the same general kind and nature as that sold by 
respondents. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the tendency and capacity to mislead members of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations were, and are, true and into the 
purchase of substantial quantities of respondents’ products by reason 
of such erroneous and mistaken belief. As a consequence thereof, 
substantial trade in commerce has been, and is being, diverted to 
respondents from their competitors and substantial injury has there- 
by been, and is being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now consti- 
tute, unfair acts and practices and unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. Harry E. Middleton, Jr., supporting the complaint. 
Mr. Jay L. Fialkow, Boston, Mass., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 26, 1961, issued its com- 
plaint in this proceeding against the above-named respondents, and 
a true copy was served on them. Thereafter respondents appeared 
by counsel and agreed to dispose of this proceeding without a formal 
hearing pursuant to the terms of an agreement dated June 23, 1961, 
containing consent order to cease and desist. The agreement was 
submitted to the undersigned hearing examiner on July 3, 1961, in 
accordance with § 3.25 of the Commission’s Rules of Practice for 
Adjudicative Proceedings, The agreement purports to dispose of 
this proceeding as to the respondents and each and all of them and 
contains the form of a consent cease-and-desist order which the 
parties have represented is dispositive of the issues involved in this 
proceeding. The agreement has been signed by the corporate re- 
spondent by its president, both individually and as an officer of said 
corporation, by the attorneys for both parties, and has been approved 
by the Assistant Director and the Acting Director of the Bureau of 
Litigation of the Federal Trade Commission. In said agreement 
respondents admit all of the jurisdictional facts alleged in the com- 
plaint and agree that the record may be taken as if findings of 
jurisdictional facts had been made in accordance with such allega- 
tions. In the agreement the respondents waive: (a) any further 
procedural steps before the hearing examiner and the Commission ; 
(b) the making of findings of fact or conclusions of law; and (c) 
all rights respondents may have to challenge or contest the validity 
of the order to cease and desist entered in accordance with the 
agreement. 

The parties further agree, in said agreement, that the record on 
which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; 
that the agreement shall not become a part of the official record 
unless and until it becomes a part of the decision of the Federal 
Trade Commission; that the order to cease and desist entered in 
this proceeding by the Commission may be entered without further 
notice to respondents, and when so entered such order will have 
the same force and effect as if entered after a full hearing. Said 
order may be altered, modified or set aside in the manner provided 
for other orders. The complaint may be used in construing the 
terms of the order. 

The parties have covenanted that the said agreement is for settle- 
ment purposes only and does not constitute an admission by the 
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respondents that they have violated the law as alleged in the com- 
plaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement of June 23, 1961, con- 
taining consent order, and it appearing that the aie aden is 
approved in and by said agreement disposes of all the issues pre- 
sented by the complaint as to all of the parties involved, said agree- 
ment is hereby accepted and approved as complying with §§ 3.21 
and 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings. The undersigned hearing examiner, having considered 
the agreement and proposed order and being of the opinion that 
the acceptance thereof will be in the public interest, makes the fol- 
lowing findings and issues the following order: 


FINDINGS 


1. The Federal Trade Commission has jurisdiction over the par- 
ties and the subject matter of this proceeding; and this proceeding 
is in the public interest; 

2. Respondent Churchill Sportswear Co., Inc., is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Massachusetts, with its office and principal place of business 
located at 169 A Street, in the City of Basten, State of Massachu- 
setts ; 

3. Individual respondent Hyman Greenblatt 4 is an officer of said 
corporate respondent. His address is the same as that of the cor- 
porate respondent ; 

4, Respondents are engaged in commerce as “ecommerce” is de- 
fined in the pertinent statutes which are invoked by the complaint 
filed herein. Now, therefore, - 

It is ordered, That Churchill Sportswear Co., Tne a corporation, 
and its officers, aya Hyman Greenblatt, PERS om as an officer 
of said corporation, and Se agents, representatives and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distrloulaen of woneny 
garments or other textile products, in commerce, as. “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the word “Madras” or any simulations thereof, either 
alone or in combination with other words, to designate, deans or 
refer to any fabric or other textile product which is not, in fact, 
made of fine cotton, handloomed and imported from toad and, if 
the cloth is other than natural in color, has not been dyed aH 
bleeding vegetable dyes; 
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2. Placing in the hands of retailers or others any means or in- 
strumentalities whereby they may mislead or deceive the purchasing 
public with respect to the merchandise as set forth in Paragraph 1, 
above. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 24th 
day of August 1961, become the decision of the Commission; and, 
accordingly : ; 3 

It is ordered, That respondents Churchill Sportswear Co., Inc., a 
corporation, and Hyman Greenblatt, individually and as an officer 
of said corporation, shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have 
complied with the order to cease and desist. 


In THE MATTER OF 
WARE KNITTERS, INCORPORATED, ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS 


Docket 8079. Complaint, Aug. 11, 1960—Decision, Aug. 25, 1961 


Consent order requiring a firm in Ware, Mass., to cease violating the Flam- 
mable Fabrics Act by selling fabric so highly flammable as to be dan- 
gerous when worn, and by giving a guaranty to customers that tests made 
under legal procedures showed the fabric did not endanger wearers, when 
such tests were not made on all the fabrics covered by the guaranty. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Flammable Fabrics Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Ware Knitters, Incorporated, and Gilbertville 
Mills, Incorporated, both corporations, and James F. Nields, B. 
Joseph Kmon, and Marion B. Damon, individually and as officers of 
said corporations, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and the Rules and Regulations 
promulgated under the Flammable Fabrics Act, and it, appearing 
to the Commission that a proceeding by it in respect thereof would 
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be in the public interest, hereby issues its complaint, stating. its 
charges in that respect as follows: | 

ParacraPu 1. Respondent Ware Knitters, Incorporated, is a cor- 
poration duly organized, existing, and doing business under and by 
virtue of the laws of the State of Massachusetts. Its address is 
East Main Street, Ware, Massachusetts. 

Respondent Gilbertville Mills, Incorporated, is a corporation duly 
organized, existing, and doing business under and by virtue of the 
laws of the State of Massachusetts. Its address is Gilbertville, 
Massachusetts. 

Individual respondents James F. Nields, B. Joseph Kmon, and 
Marion B. Damon are officers of said corporate respondents. They 
formulate, direct, and control their policies, acts, and practices. Said 
individual respondents’ business address is the same as that of 
respondent Ware Knitters, Incorporated. 

Par. 2. Respondents, subsequent to July 1, 1954, the effective 
date of the Flammable Fabrics Act, have sold and offered for sale, 
in commerce, have introduced, delivered for introduction, trans- 
ported, and caused to be transported, in commerce, and have trans- 
ported and caused to be transported, after sale in commerce, as “com- 
merce” is defined in the Flammable Fabrics Act, fabric, as that 
term is defined therein, which fabric was, under Section 4 of the 
Flammable Fabrics Act, as amended, so highly flammable as to be 
dangerous when worn by individuals. 

Par. 3. Respondents, subsequent to, July 1, 1954, have furnished 
their customers with a guaranty with respect to the fabric, men- 
tioned in Paragraph Two hereof, to the effect that reasonable and 
representative tests made under the procedures provided in Section 
4 of the Flammable Fabrics Act, as amended, and the Rules and 
Regulations promulgated thereunder, show that said fabric is not, in 
the form delivered by the respondents, so highly flammable under 
the provisions of the Flammable Fabrics Act as to be dangerous 
when worn by individuals. There was reason for respondents to 
believe that the fabric covered by such guaranty might be intro- 
duced, sold, or transported in commerce. 

Said guaranty was false in that with respect to some of the said 
fabric, respondents have not made such reasonable and representa- 
tive tests. 

Par. 4. Respondents, in the course and conduct of their business, 
are engaged in direct and substantial competition in commerce with 
other corporations, firms and individuals in the sale and offering 


for sale of fabric which is not flammable under the definition of 
the Flammable Fabrics Act. 
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Par. 5. The aforesaid acts and practices of respondents were 
and are in violation of the Flammable Fabrics Act and the Rules 
and Regulations promulgated thereunder, and as such constitute un- 
fair methods of competition and unfair and deceptive acts and 
practices, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Brockman Horne supporting the complaint. 
Mr. Sidney S. Korzenik, Rothstein & Korzenik, New York, N.Y., 
for respondents. 


Intt1at Decision py Waurer K. Bennett, Heartne EXAMINER 


The Federal Trade Commission issued its complaint against the 
above named respondents on August 11, 1960. The complaint 
charged among other things the sale, introduction into commerce 
and transportation of fabric so highly flammable as to be dangerous 
when worn by individuals, and the issuance of a guarantee that such 
fabric was not so highly flammable as to be dangerous when worn 
by individuals. Said acts and practices were charged to be unfair 
and deceptive acts and practices and unfair methods of competition 
within the intent and meaning and in violation of the Federal 
Trade Commission Act and also to be in violation of the Flammable 
Fabrics Act and the Rules and Regulations promulgated there- 
under. 

Thereafter and on June 13, 1961, counsel supporting the complaint 
presented to the undersigned an agreement dated May 26, 1961, exe- 
cuted by all respondents except Gilbertville Mills Inc., by counsel 
for respondents and by counsel supporting the complaint providing 
for the entry without further notice of a cease and desist order. The 
agreement: was duly approved by the Director and the Assistant 
Director of the Bureau of Litigation. 

The hearing examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the Com- 
mission, that is: 

A. An admission by respondents of all jurisdictional facts alleged 
in tie complaint. 

. Provisions that: 
at The complaint may be used in ae tiil the terms of the 


order; 
(2) The order shall have the same force and effect as if entered 


after a full hearing; 
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(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission ; 

(4) The entire record on which any cease aad esis order may 
be based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set. aside in the manner 
provided by statute for other orders; 

_C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and 
the Commission ; 

(3) Any right to challenge « or contest. the validity ‘of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

Attached to and made part of said agreement is an affidavit of 
respondent B. Joseph Kmon verified May 26, 1961, alleging that 
respondent Gilbertville Mills, Incorporated had never offered for 
sale, sold, manufactured, shipped, screenprinted or otherwise . proc- 
essed or handled any of the fabric involved in the proceeding. 
Gilbertville Mills according to the affidavit had merely acted as 
accommodation endorser in billing and invoicing the goods and had 
no connection other thai this financial connection with the trans- 
actions referred to in the complaint. 

On the basis of said affidavit the parties agreed that the complaint 
be dismissed as to respondent Gilbertville Mills, Incorporated and 
as to the individual respondents in their capacities as officers of said 
corporate respondent. Said individuals are retained as respondents 
in their capacity as officers of Ware Knitters, Inc., and as indi- 
viduals. 

Having considered said agreement including the proposed order 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding, and finally disposes 
of the proceeding in all respects, the hearing examiner hereby ac- 
cepts the agreement but orders that it shall not become a part of 
the official record unless and until it becomes a ‘part of the decision 
of the Commission. 
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The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Ware Knitters, Incorporated, is a corporation exist- 
ing and doing business under and by virtue of the laws of the 
State of Massachusetts, with its office and principal place of busi- 
ness located at East Main Street, Ware, Massachusetts. 

2. Individual respondents James F. Nields, B. Joseph Kmon, and 
Marion B. Damon are officers of said corporate respondent. They 
formulate, direct, and control the policies, acts and practices of 
said corporate respondent. Said individual respondents’ business 
address is the same as that of respondent Ware Knitters, Incor- 
porated. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It_is ordered, That respondents Ware Knitters, Incorporated, 4 
corporation, and its officers, and respondents James F. Nields, B. 
Joseph Kmon and Marion B. Damon, individually and as officers of 
said corporation, and respondents’ representatives, agents and em: 
ployees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

1. (a) Selling, offering for sale, introducing, delivering for in- 
troduction, transporting, or causing to be transported, in commerce, 
as “commerce” is defined in the Flammable Fabrics Act; or 

(b) Transporting or causing to be transported, for the purpose of 
sale or delivery after sale in commerce, 
any fabric which, under the provisions of Sec. 4 of the said Flam- 
mable Fabrics Act, as amended, is so highly flammable as to be 
dangerous when worn by individuals; 

2. Furnishing to any person a guaranty with respect to any fabrics 
which respondents, or any of them, have reason to believe may be 
introduced, sold or transported in commerce, which guaranty repre- 
sents, contrary to fact, that reasonable and representative tests 
made under the procedures provided in Sec. 4 of the Flammable 
Fabrics Act, as amended, and the rules and regulations promulgated 
thereunder, show and will show that the fabrics covered by the 
guaranty, are not, in the form delivered or to be delivered by the 
guarantor, so highly flammable under the provisions of the Flam- 
mable Fabrics Act as to be dangerous when worn by individuals, 
provided, however, that this prohibition shall not be applicable to a 
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guaranty furnished on the basis of, and in reliance upon, a guaranty 
to the same effect received by respondents in good faith signed 
by and containing the name and address of the person by whom 
the fabric was manufactured or from whom it was received. 

It is further ordered, That the complaint be, and the same hereby 
is, dismissed with respect to respondents Gilbertville Mills, Incor- 
porated, and James F. Nields, B. Joseph Kmon, and Marion B. 
Damon in their capacities as officers of respondent’ Gilbertville Mills, 
Incorporated. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 25th 
day of August 1961, become the decision of the Commission; and, 
accordingly: 

It is ordered, That the respondents Ware Knitters, Incorporated, 
a corporation, and its officers, and James F. Nields, B. Joseph Kmon 
and Marion B. Damon, individually and as officers of said corpora- 
tion shall, within sixty (60) days after service upon them of this: 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist. 


In THE MatTTER OF 


BYRON CLOTHING MFG. COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8824. Complaint, Mar. 15, 1961—Decision, Aug. 29, 1961 


Consent order requiring manufacturers in Somerville, Mass., to cease violating 
the Wool Products Labeling Act by labeling as “100% wool—except deco- 
ration” and as “all wool”, men’s topcoats and ziplined coats which con- 
tained substantially less than 100% wool, and by failing in other respects 
to comply with labeling requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1989, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Byron Clothing Mfg. Company, Inc., 
a corporation, and John S. Dasho and Aram H. Boyadjian, indi- 
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vidually and as officers of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said Acts and the 
Rules and Regulations promulgated under the Wool Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it m respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 
ParacrarH 1. Respondent Byron Clothing Mfg. Company, Inc., 
1s a corporation organized, existing and doing business under and 
by virtue of the laws of the Commonwealth of Massachusetts. 

Individual respondents John S. Dasho and Aram H. Boyadjian 
are President and Secretary-Treasurer respectively of said corporate 
respondent. The individual respondents direct and control the acts, 
policies, and practices of the corporate respondent including the 
acts and practices hereinafter referred to. All respondents have 
their office and principal place of business at 48 Grove Street, 
Somerville, Massachusetts. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since July 1958, respond- 
ents manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment 
and offered for sale in commerce, as “commerce” is defined in said 
Act, wool products, as “wool products” are defined therein. 

Par. 8. Certain of said wool products were misbranded within 
the intent and meaning of Section 4(a)(1) of the Wool Products 
Labeling Act and the Rules and Regulations thereunder, in that 
said products were falsely and deceptively stamped, tagged and 
labeled with respect to the character and amount of the constituent 
fibers therein. Among such misbranded products were men’s woolen 
topcoats and zip-lined coats labeled and tagged as “100% wool— 
except decoration” and “all wool”, whereas, in truth and in fact, 
said woolen garments in each instance contain substantially less 
than 100% wool. 

Par. 4. Certain of said wool products were further misbranded 
by respondents in that they were not stamped, tagged or labeled un- 
der the provisions of Section 4(a) (2) of the Wool Products Label- 
ing Act in the manner and form as prescribed by the Rules and 
Regulations promulgated thereunder. 

Par. 5. The respondents in the course and conduct of their busi- 
ness, as aforesaid, were and are in substantial competition in com- 
merce with other corporations, firms, and individuals likewise en- 
gaged in the manufacture and sale of wool products, including men’s 
woolen topcoats and zip-lined coats. 
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Par. 6. The aforesaid acts and practices of the respondents were, 
and are, in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and consti- 
tuted and now constitute unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Mr. Harry FE’. Middleton, Jr., supporting the complaint. 
Mr. Joseph Blumsack of Somerville, Mass., for respondents. 


Initrat Decision sy JoHN B. Pornpexter, Heartnc EXAMINER 


On March 15, 1961, the Federal Trade Commission issued a com- 
plaint charging that the above-named respondents had violated the 
provisions of the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939 and the Rules and Regulations pro- 
mulgated under said Wool Products Labeling Act. by falsely and 
deceptively stamping, labeling, or tagging certain woolen products. 

After issuance and service of the complaint, the respondents, 
their counsel, and counsel supporting the complaint entered into an 
agreement for a consent order. The agreement has been approved 
by the Director and the Assistant Director of the Bureau of Litiga- 
tion. The agreement disposes of the matters complained about. 

The pertinent provisions of said agreement are as follows: Re- 
spondents admit all jurisdictional facts; the complaint may be used 
in construing the terms of the order; the order shall have the same 
force and effect as if entered after a full hearing and the said 
agreement shall not become a part of the official record of the 
proceeding unless and until it becomes a part of the decision of 
the Commission; the record herein shall consist solely of the com- 
plaint and the agreement; respondents waive the requirement that 
the decision must contain a statement of findings of fact and con- 
clusions of law; respondents waive further procedural steps before 
the hearing examiner and the Commission, and the order may be 
altered, modified, or set aside in the manner provided by statute for 
other orders; respondents waive any right to challenge or contest 
the validity of the order entered in accordance with the agreement 
and the signing of said agreement is for settlement purposes only 
and does not constitute an admission by respondents that they have 
violated the law as alleged in the complaint. 

The undersigned hearing examiner having considered the agree- 
ment and proposed order, hereby accepts such agreement, makes 
the following jurisdictional findings, and issues the following order: 
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1. Respondent Byron Clothing Mfg. Company, Inc., is a corpora- 
tion existing and doing business under and by virtue of the laws of 
the State of Massachusetts, with its office and principal place of 
business located at 48 Grove Street, in the City of Somerville, 
State of Massachusetts. 

2. Respondents John S. Dasho and Aram H. Boyadjian are indi- 
viduals and officers of the corporate respondent. They formulate, 
direct and control the acts and practices of said corporate respond- 
ent. Their address is the same as that of the corporate respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove, named 
and the proceeding is in the public interest. 


ORDER 


It is ordered, That the respondents Byron Clothing Mfg. Com- 
pany, Inc., a corporation, and its officers, and John S. Dasho and 
Aram H. Boyadjian, individually and as officers of said corpora- 
tion, and respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the 
introduction or manufacture for introduction into commerce, or the 
offering for sale, sale, transportation and distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act 
and the Wool Products Labeling Act, of wool products, as “wool 
products” are defined in and subject to the Wool Products Label- 
ing Act, do forthwith cease and desist from misbranding such 
products by: 

1. Falsely or deceptively stamping, tagging, labeling or identify- 
ing such products as to the character or amount of the constituent 
fibers contained therein. 

2. Failing to affix labels to such products showing each element 
of information required to be disclosed by Section 4(a) (2) of the 
Wool Products Labeling Act of 1939. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 29th 
day of August 1961, become the decision of the Commission; and, 
accordingly : 

Ié is ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
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mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist. 


In THE MATTER OF 


CELTIC CONSTRUCTION COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8849. Complaint, Apr. 13, 1961—Decisions, Aug. 30, 1961 


Identical consent orders requiring a home repair firm in Wheaton, Md., and 
two of its officers to cease representing falsely in advertising in news- 
papers that their work and materials were unconditionally guaranteed ; 
that their concern was Washington’s largest remodeling contractor and 
did all their own work, without sub-contractors; and that they offered 
substantial savings from their usual prices and provided special family 
financing. 


As to respondent Richard J. Mooney, the same order was issued in default on 
Dee. 14, 1961, p. 1321 herein. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Celtic 
Construction Company, Inc., a corporation, and Charles H. Deer- 
inger, Richard J. Mooney, and Patrick M. Spalding, individually 
and as officers of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it’ in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1, Respondent Celtic Construction Company, Inc., is 
a corporation organized and existing under and by virtue of the 
laws of the State of Maryland. Its office and principal place of 
business is located at 2413 Blueridge Avenue, Wheaton, Maryland. 

Individual respondents Charles H. Deeringer, 11 South Tollgate 
Road, Owings Mills, Maryland; Richard J. Mooney, 4447 Wrem- 
wood Avenue, Baltimore, Maryland, and Patrick M. Spalding, 406 
Winston Road, Baltimore, Maryland, are officers of the respondent 
corporation. These individuals formulate, direct and control the 
acts of the respondent corporation, including those hereinafter set. 
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forth. Their business address is the same as that of the corporate 
respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in advertising, offering for sale, and sale of, home 
repairs, including the furnishing and installation of aluminum 
storm windows, siding, roofing, dormer windows, screens, jalousies, 
carports, gutters, plumbing fixtures and various other kinds of 
building materials and appurtenances. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said 
products, when sold, to be shipped from their place of business 
in the State of Maryland, and elsewhere, to purchasers thereof lo- 
cated in other States of the United States and in the District of 
Columbia, and maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said products, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their services and various materials, 
respondents have made certain statements and representations with 
respect thereto in various newspapers of wide and general distribu- 
tion. By and through the use of such statements respondents have 
represented, directly or by implication: 

1. That the work performed by them and the materials used are 
unconditionally guaranteed. 

2. That respondent Celtic Construction Company, Inc., is Wash- 
ington’s largest remodeling contractor. 

3. That respondent Celtic Construction Company, Inc., performs 
all work to be done without the employment of sub-contractors. 

4, That respondent Celtic Construction Company, Inc., offers 
substantial savings to its customers, from its usual and customary 
prices and that special family financing is provided, if desired. 

Par. 5. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact: 

1. Respondents’ purported guarantees are not unconditional and, 
in the few instances where a purported guarantee was made in 
writing at the insistence of the customer, the terms and limitations 
were not set forth. 

2. Celtic Construction Company, Inc., is not the largest remodel- 
ing contractor doing business in Washington. 

3. Celtic Construction Company, Inc. relies almost entirely upon 
the services of sub-contractors. 

6934906424 
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4. No savings from respondents’ usual and customary prices are 
in fact afforded by Celtic Construction Company, Inc., to customers 
and no special family financing is provided by the respondents over 
and beyond the usual sources of financing available to the general 
public. | 

Par. 6. In the course and conduct of their business, at all times 
mentioned herein, the respondents have been in substantial competi- 
tion in commerce with corporations, firms and individuals engaged 
in the sale of materials and services of the same general kind and 
nature as that sold by respondents. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations were, and are, true and into the 
purchase of substantial quantities of respondents’ materials and 
services by reason of said erroneous and mistaken belief. As a con- 
sequence thereof, substantial trade in commerce has been, and is 
being, unfairly diverted to respondents from their competitors and 
substantial injury has thereby been, and is being, done to competi- 
tion in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, In commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Ames W. Williams supporting the complaint. 

Mr. Wm. Graham Boyce, Jr. of Musgrave, Preston & Boyce, 
for respondents, Baltimore, Md. 

[Respondent Patrick M. Spalding, pro se.] 


Inrrrau Ducriston as to Centric Construction Company, Inc., a 

Corporation, 1rs Orricers, AND Cartes H. Deringer [AND Patrick 

M. Sparprne |, Lyprvipuanty anv as Orricer[s] or sar Corrora tion 
By Joun B, Pornpexter, Hearrine EXAMINER 


On April 13, 1961, the Federal Trade Commission issued a com- 
plaint charging that the above-named respondents had violated the 
provisions of the Federal Trade Commission Act. The complaint 
alleged that for the purpose of inducing the sale of their services 
and materials, respondents had made certain false, misleading and 
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deceptive statements and representations with respect to various 
kinds of building materials and appurtenances. 

After issuance and service of the complaint, Celtic Construction 
Company, Inc., a corporation, and Charles H. Deeringer, individu- 
ally and as an officer of said corporation (hereinafter referred to as 
respondents), entered into a separate agreement for a consent 
order. The agreement has been approved by the Director and the 
Assistant Director of the Bureau of Litigation and disposes of the 
matters complained about. The proceeding as to Richard J. Mooney 
and Patrick M. Spalding will be disposed of in a separate initial 
decision.* 

The pertinent provisions of said agreement[s] are as follows: 
Respondents admit all jurisdictional facts; the complaint may be 
used in construing the terms of the order[s]; the order[s] shall 
have the same force and effect as if entered after a full hearing and 
the said agreement[s] shall not become a part of the official record 
of the proceeding unless and until [they] become a part of the 
decision of the Commission; the record herein shall consist solely 
of the complaint and the agreement[s]; respondents waive the re- 
quirement that the decision must contain a statement of findings of 
fact and conclusions of law; respondents waive further procedural 
steps before the hearing examiner and the Commission, and the 
order[s] may be altered, modified, or set aside in the manner pro- 
vided by statute for other orders; respondents waive any right to 
challenge or contest the validity of the order[s] entered in accord- 
ance with the agreement[s] and the signing of said agreement[s] 
is for settlement purposes only and does not constitute admission[s] 
by respondents that they have violated the law as alleged in the 
complaint. 

Upon consideration of the allegations of the complaint and the 
provisions of the agreement[s] and the proposed order[s], the 
hearing examiner is of the opinion that such order[s] constitute a 
proper disposition of this proceeding insofar as it relates to re- 
spondents Celtic Construction Company, Inc., and its officers, and 
Charles H. Deeringer [and Patrick M. Spalding], individually and as 
officer[s] of said corporation. Accordingly, the hearing examiner 
finds that the acceptance of such agreement[s] will be in the public 
interest and hereby accepts such agreement[s], makes the following 
jurisdictional findings and issues the following order[s]. 
bans seeettanient Patrick M. Spalding on the same date signed a separate consent order 


as indicated by the inserts in the initial decision and order to cease and desist below. 
The same order was served in default on respondent Richard J. Mooney on Dee, 14, 1961, 


p. 1321 herein. 
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1. Respondent, Celtic Construction Company, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Maryland. Its office and principal place of business is 
located at 2413 Blueridge Avenue, Wheaton, Maryland. 

2. Individual respondent Charles H. Deeringer, 11 South Toll- 
gate Road, Owings Mills, Maryland, is an officer of the corporate 
respondent. His business address is the same as that of the cor- 
porate respondent. 

[1. Individual respondent Patrick M. Spalding, 406 Winston 
Road, Baltimore, Maryland, is an officer of the corporate respondent. 
His business address is 2413 Blueridge Avenue, Wheaton, Maryland. ] 

3. The Federal: Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents and the proceed- 
ing is in the public interest. 


ORDER 


It is ordered, That respondents Celtic Construction Company, 
Inc., a corporation, and its officers, and Charles H. Deeringer [and 
Patrick M. Spalding], individually and as officer[s] of said corpora- 
tion, and respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale or sale of services or materials, or both, in con- 
nection with the repair, remodeling, construction or renovating of 
any building, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

A. Representing, directly or by implication: 

1. That the work performed by them or the materials used, are 
guaranteed, unless the nature and extent of the guarantee and the 
manner in which the guarantor will perform are clearly set forth. 

2. That. Celtic Construction Company, Inc., is Washington’s 
largest remodeling contractor, or misrepresenting in any manner 
the size or extent of respondents’ business. 

3. That all work is performed by the respondents; or that any 
work is done by them that is not in accordance with the facts. 

4. That any savings are afforded to the purchaser of respond- 
ents’ services and/or materials from respondents’ usual and cus- 
tomary price, unless the price at which they are offered constitutes 
a reduction from respondents’ usual and customary price in the 
recent regular course of business. 

5. That special financing is afforded to customers. 
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B. Misrepresenting in any manner the amount of savings avail- 
able to purchasers of respondents’ services and/or materials or the 
amount by which the price of said services and/or materials is re- 
duced from the price charged by respondents in the recent regular 
course of business. | 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision[s] of the hearing examiner shall on the 30th day 
of August 1961, become the decision[s] of the Commission; and, 
accordingly : 

It ts ordered, That respondents Celtic Construction Company, Inc., 
a corporation, its officers, and Charles H. Deeringer [and ‘Patrick M. 
Spaulding], individually and as officer[s] of said corporation shall 
within sixty (60) days after service upon them of these order[s], 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with the orde 
to cease and desist. | 


In THE MATTER OF 
HUBER BAKING COMPANY 


‘ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(a) OF THE 
CLAYTON ACT 


Docket 7629, Complaint, Oct. 27, 1959—Decision, Sept. 2, 1961 


Order dismissing, for the reason that respondent was no longer engaged in the 
baking business, complaint charging a Wilmington, Del., baking company 
with discriminating in price among its customers, in violation of Sec. 2(a) 
of the Clayton Act, by allowing some of them discounts from regular 
prices. which were denied to others. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that 
the party respondent named in the caption hereof and hereinafter 
more particularly designated and described has violated and is now 
violating the provisions of subsection (a), Section 2, of the Clayton 
Act, as amended by the Robinson-Patman Act, approved June 19, 
1936 (U.S.C., Title 15, Section 13), hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrary 1. Respondent, Huber Baking Company, is a corpor- 
ation organized, existing and doing business under and by virtue of 
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the laws of the State of Delaware, with its principal office and 
place’ of business located’ at 9th and Union Streets, Wilmington, 
Delaware. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the production, sale, and distribution of bread and other 
bakery products for use, consumption or resale within the United 
States. Its sales in 1957 were approximately $3,750,000. 

Par. 3: Respondent sells its products to approximately 4175 
retailer customers located in the States of Pennsylvania, New Jersey, 
Delaware, and Maryland.. These customers are regular accounts with 
whom respondent has entered into contracts or arrangements to 
supply them with their requirements of bakery products made by it. 
For the purpose of supplying said customers and of making deliveries 
pursuant to such contracts or arrangements, respondent. ships its 
products both from its baking plant at Wilmington, Delaware, 
directly to customers. some of which are located in States other than 
the State of Delaware and from its said plant to sales depots or 
loading stations located both in the State of Delaware and in other 
States for regular reshipment to its customers located in the State of 
Delaware and in other States; and there is and has been at all times 
herein mentioned a continuous current of trade and commerce, as 
“commerce” is defined in the Clayton Act, in said products between 
respondent’s plant at Wilmington, Delaware, and said customers. 

Par. 4. In the course and conduct of its business, respondent. is 
now and during the times mentionéd herein has been in substantial 
competition with other corporations, partnerships, individuals and 
firms engaged in the production, sale, and distribution of bakery 
products. Respondent’s customers are competitively engaged with 
each other within the various trading areas in which they are engaged 
in business. 

Par. 5. Respondent, in the course and conduct of its business, as 
above described, has been for several years last past, and now is, 
discriminating in price, directly or indirectly, between different 
purchasers of bakery products, who are in competition with each 
other, by selling said products of like grade and quality to some of 
such purchasers at substantially higher prices than to other of 
such purchasers. 

Par. 6. Among the methods by which respondent discriminates 
between said purchasers is the granting of a discount of 5% off 
its list or regular prices on all purchases of said products by certain 
customers, including chain stores such as Food Fair Stores, Inc., 
and Penn Fruit Co., both with headquarters in Philadelphia, Pa., 
and operating food retail stores generally throughout respondent’s 
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marketing area, and denying such discount to other customers who 
compete with said favored customers. 

Par. 7. The effect of such discriminations in price as alleged herein 
may be substantially to lessen competition or tend to create a monop- 
oly in the lines of commerce in which respondent and its customers 
are respectively engaged; or to injure, destroy or prevent competition 
with respondent or with purchasers therefrom who receive the benefit 
of such discriminations. 

Par. 8. The aforesaid acts and practices of respondent consti- 
tute violations of the provisions of ‘subsection (a) of Section 2 of 
the Clayton Act as amended by the Robinson-Patman Act. 


Mr. Brockman Horne for the Commission. 
Austin, Burns, Appell & Smith, and Mr. George F. Huber, New 
York, N.Y., for the respondent. 


Inir1au Decision py Enear A. Burriz, Hearing Examiner 


The Federal Trade Commission on October 27, 1959, issued. its 
complaint against the above-named respondent charging it with hav- 
ing violated the provisions of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act (U.S.C., Title 
15, Section 13). It is charged in the complaint that respondent, 
in the course and conduct of its business, has been for several years 
last past, and now. is, discriminating in price, directly or indirectly, 
between different purchasers of bakery products, who are in competi- 
tion with each other, by selling said products of like grade and quality 
to some of such purchasers at substantially higher prices than to other 
of said purchasers. 

An answer to the foregoing complaint was filed February 3, 
1960. This answer is essentially a general denial of the discrimina- 
tory charges. Respondent, however, concedes that it sells bakery 
products to retail customers locally in the States of Pennsylvania, 
New Jersey, Delaware and Maryland, and further admits that some 
of respondent’s customers are competitively engaged in the retail sale 
of grocery products with some other customers of respondent in 
certain trading areas. 

Subsequent to the filing of the aforesaid answer, the hearing dates 
ordered by the undersigned hearing examiner have. been. rescheduled 
at the request and consent of counsel for the respondent and counsel 
in support of the complaint. On February 15, 1961, hearings in the 
above-entitled matter were cancelled in accordance with the request 
of counsel, subject to being rescheduled on ten (10) days’ notice if 
trial of the issues was required. No hearings have ensued since 
issuance of the foregoing order. - 
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On June 19, 1961, respondent made a motion pursuant to Section 
3.8 of the Commission’s Rules of Practice for an order dismissing 
the complaint herein upon the ground that respondent is no longer 
engaged in the manufacture or sale of bakery products, that its 
baking plaat and all of its assets heretofore used in the baking 
business, including trademarks and good will, have been sold and 
transferred, and that respondent does not intend and there is no likeli- 
hood that it will again engage in the baking business. 

In support of this motion respondent submits the affidavit of 
George F. Huber, Jr., its former president, setting forth the follow- 
ing facts: 


1. Prior to March 1, 1961, respondent, Huber Baking Company, was, and 
for many years had been, engaged in the business of manufacturing, distribut- 
ing, and selling bread and other bakery products from a single bakery 
located in Wilmington, Delaware. Since 1942 its bakery products have been 
sold principally under the trade names and trademarks “Sunbeam” and “Miss 
Sunbeam.” As of March 1, 1961, Huber Baking Company sold, transferred, con- 
veyed and assigned to PAB Baking Company, a Delaware corporation, all of 
Huber Baking Company’s assets used in the operation of its bakery business in- 
cluding the real property used in said business, the Wilmington bakery plant, 
inventory, machinery, equipment, motor vehicles and accounts receivable, and 
the trade names, trademarks, licenses and franchises under which said business 
had been conducted including the trademarks “Sunbeam” and “Miss Sunbeam,” 
together with the good will of said business, in consideration for payment of 
a sum in excess of $1,000,000. Said transaction has been closed, the afore- 
said property and assets have been conveyed and transferred to the purchaser, 
and said sale and transfer is not defeasible by respondent. 

2. Upon the closing of said sale and transfer PAB Baking Company took over 
and is now continuing, operating and conducting the bakery and baking busi- 
ness theretofore operated by Huber Baking Company. By the terms of sale 
Huber Baking Company consented to the use by PAB Baking Company of the 
names “Huber,” “Huber Baking” or “Huber Baking Company” in connection 
with its baking business, and pursuant thereto PAB Baking Company has duly 
changed its corporate name to “Huber Baking Company, Incorporated” and is 
now conducting the said baking business under that name. Huber Baking Com- 
pany agreed to change its corporate name to a name not containing the words 
“baking” or “bakery” or words of like import, and has duly changed its name 
to “Huber Investment Company” pursuant to that agreement. 

3. Huber Baking Company (now Huber Investment Company) was and is a 
closely held family corporation. Neither Huber Investment Company, nor any 
of its stockholders, officers or directors, holds any stock in Huber Baking Com- 
pany, Inc., nor does Huber Investment Company have any financial interest in 
or exercise any control over the operations of Huber Baking Company, Inc. 

4. Huber Investment Company is not engaged in any mercantile business. The 
corporation is being continued.principally for the purpose of holding and invest- 
ing the proceeds of the sale of its baking business and other assets of the former 
Huber Baking Company not connected with the baking business, chiefly cash, 
securities and real estate. 

5. Neither Huber Investment Company nor its officers and directors presently 
intend that said corporation will hereafter resume or engage in the baking busi- 
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ness, and, based upon the foregoing facts and my knowledge of my father’s 
intentions as well as my own, it is my certain belief that there is no likelihood. 
that said corporation will ever again engage in that business. 

Counsel supporting the complaint does not oppose respondent’s 
motion to dismiss provided such a dismissal, if granted, is without 
prejudice to the right of the Commission to reopen the matter should 
future circumstances so warrant. 

After considering the motion to dismiss, the hearing examiner ac- 
cepts the reasons offered in support of the motion and concurs in the 
opinion of counsel that it would not appear that the public interest 
would require continuance of the procedure in the above-entitled mat- 
ter since no practical purpose beneficial to the public would ensue if the 
relief sought by the complaint were granted from the hearing of the 
evidence. Accordingly, it is 

Ordered, That the respondent’s motion to dismiss the complaint is 
herein and hereby granted, without prejudice to the right of the 
Commission to reopen the matter if future circumstances ‘warrant. 


DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall on the 2d day of Sep- 
tember 1961, become the decision of the Commission. 


In THe MATTER OF 


CHESS RECORD CORP. ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION. ACT 


Docket 7723. Complaint, Jan. 6, 1960—Decision, Sept. 2, 1961 


Order dismissing—for the reason that specific statutes have been enacted by 
Congress adequately protecting the public interest since its issuance—com- 
plaint charging three affiliated record concerns in Chicago with giving 
illegal “payola” to disc jockeys and other personnel of radio and television 
stations. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Chess Record Corp., 
a corporation, Argo Record Corp., a corporation, Checker Record Co., 
a corporation, and Leonard Chess and Phil Chess, individually, and 
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as officers of said corporations, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacrapuH 1. Respondents Chess Record Corp., Argo Record 
Corp., and Checker Record Co. are corporations organized, existing 
and doing business under and by virtue of the laws of the State of 
Illinois, with their principal office and place of business located at 
2120 South Michigan Avenue, in the City of Chicago, State of Illinois. 

Respondents Leonard Chess and Phil Chess are president and secre- 
tary-treasurer, respectively, of the corporate respondents, and formu- 
late, direct and control the acts and practices of said corporate re- 
spondents, including the acts and practices herein set out. The address 
of the individual respondents is the same as that of said corporate 
respondents. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the offering for sale, sale and distribution of phono- 
graph records in various states of the United States. 

In the course and conduct of their business, respondents now 
cause, and for some time last past have caused, the record they dis- 
tribute, when sold, to be shipped from their place of business in the 
State of Illinois, to purchasers thereof located in various other states 
of the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in phonograph records 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 3. In the course and conduct of their business, at all times 
mentioned herein, respondents have been, and are now, in substantial 
competition, in commerce, with corporations, firms and individuals 
in the sale and distribution of phonograph records. 

Par. 4. After World War II, when television and radio stations 
shifted from “live” to recorded performances for much of their pro- 
gramming, the production, distribution and sale of phonograph rec- 
ords emerged as an important factor in the musical industry, with a 
sales volume of approximately $400,000,000 in 1958. 

Record manufacturing companies and distributors ascertained that 
popular disk jockeys could, by “exposure” or. the playing of a record 
day after day, sometimes as high as six to ten times a day, substantially 
increase the sales of those records so “exposed.” Some record manu- 
facturers and distributors obtained and insured the “exposure” of 
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certain records in which they were financially interested by disbursing 
“payola” to individuals authorized to select and “expose” records for 
both radio and television programs. 

“Payola”, among other things, is the payment of money or other 
valuable consideration to disk jockeys of musical programs on radio 
and television stations to induce, stimulate or motivate the disk jockey 
to select, broadcast, “expose” and promote certain records 1 in which 
the payer has a barect financial interest. ) 

Disk jockeys, in consideration of their receiving the payments here: 
tofore described, either directly or by implication represent to their 
listening public that the records “exposed” on their broadcasts have 
been selected on their personal evaluation of each record’s merits or 
its general popularity with the public, whereas, in truth and in fact, 
one of the principal reasons or motivations guaranteeing the record’s 

“exposure” is the “payola” payoff. 

Par. 5. In the course and conduct of their business in. commerce 
during the last several years, the respondents have engaged in unfair 
and deceptive acts and practices and unfair methods of competition 
in the following respects: 

The respondents have negotiated for and disbursed “payola” to disk 
jockeys broadcasting musical programs over radio or television sta- 
tions broadcasting across state lines, or to other personnel: who in- 
fluence the selection of the records “exposed” by the disk jockeys on 
such programs. 

Deception is inherent in “payola” inasmuch as it involves the pay- 
ment of a consideration on the express or implied understanding that 
the disk jockey will conceal, withhold or camouflage such fact from 
the listening public. . 

The respondents have aided and abetted the deception of the public 
by various disk jockeys by controlling cr unduly influencing the “ex- 
posure” of records by disk jockeys with the payment of money or other 
consideration to them, or to other personnel which select or participate 
in the selection of the records used on such broadcasts, 

Thus, “payola” is used by the respondents to mislead the public into 
believing that the records “exposed”. were the independent and un- 
biased selections of the disk jockeys based either on each record’s 
merit or public popularity. This deception of the public has the 
capacity and tendency to cause the public to purchase the “exposed” 
records which they otherwise might not have purchased and, also, to 
enhance the popularity of the “exposed” records in various popularity 
polls, which in turn has the capacity and tendency to substantially 
increase the sales of the “exposed” records. 
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Par, 6. The aforesaid acts, practices and methods. have the capac- 
ity and tendency to mislead and deceive the public and to hinder, re- 
strain and suppress competition in the offering for sale, sale and dis- 
tribution of phonograph records, and to divert trade unfairly to the 
respondents from their competitors and substantial injury has there- 
by been done and may continue to be done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as alleged 
herein, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair and deceptive acts 
and practices.and unfair methods of competition in commerce within 
the intent: and meaning of the Federal Trade Commission Act. 


Mr. Arthur Wolter, Jr., for the Commission. 
Mr. A. Bradley Eben, Chicago, IIl., for respondents. 


Init1au Decision By Enaar A. Burris, Heartne EXAMINER 


The Federal Trade Commission on January 6, 1960, issued its com- 
plaint against the above-named respondents charging them with hav- 
ing violated the Federal Trade Commission Act by reason of their en- 
gagement in unfair and deceptive practices and unfair methods of 
competition in that the respondents are alleged to have negotiated for 
and disbursed “payola” to disk jockeys broadcasting musical programs 
over radio or television stations, broadcasting across State lines, or to 
other personnel who influence the selection of the records “exposed” 
by the disk jockeys on such programs. It is further alleged in the 
complaint that deception is inherent in “payola” inasmuch as it in- 
volves the payment of money or consideration on the expressed or 
implied understanding that the disk jockeys will conceal, withhold 
or camouflage such fact from the listening public. 

An answer to the foregoing complaint was filed on March 28, 1960. 
This answer is essentially a general denial except that the respondents 
admit that the sales of phonograph records have been to distributors 
and jobbers located in various states of the United States. 

Subsequent to the filing of the aforesaid answer the hearing dates 
ordered by the undersigned hearing examiner have been rescheduled 
and the hearing of the case adjourned at the request and consent of 
counsel for respondents and counsel supporting the complaint. On 
January 17, 1961, hearings in the above-entitled matter were cancelled 
in accordance with the request of counsel subject to being rescheduled 
on ten (10) days’ notice if the trial of the issues was required. No 
hearings have ensued since the issuance of the foregoing order. 

On June 2, 1961, prior to the offering of any evidence herein, counsel 
supporting the complaint submitted a motion requesting that the com- 
plaint be dismissed without prejudice. The basis for this recom- 


CHESS RECORD CORP., ET AL. 365 
361 Decision 


mendation is set forth in the motion of counsel supporting the com- 
plaint as follows: 


Subsequent to issuance of the complaint on J anuary 6, 1960, in this matter, 
Congress amended Section 317 of the Communications Act of 1934 (47 U.S.C, 
317), requiring disclosure that broadcast matter has been paid for, so as to 
exempt from the announcement requirement that the furnishing of “any. service 
or property furnished without charge or at a nominal charge” where such service 
or property is not to be identified beyond that “which is reasonably related to 
the use of such service or property on the broadcast.” (Public Law 86-752 ; 
74 Stat. 889). In the Report of the House Committee on Interstate and Foreign 
Commerce (H. Rept. No. 1800, 86th Congress, 2d Sess.) which accompanied the 
bill (S. 1898) that became the “Communications Act Amendments, 1960” a 
number of examples were given to illustrate what the exempting proviso was 
intended to permit. According to one of the examples given a record distributor, 
may under the amended act, furnish records to a radio station or a disk jockey 
without requiring an announcement unless the number of copies of a particular 
release exceeds the number required for broadcast purposes. Similarly, the 
House Committee Report cites a situation where a Coca Cola distributor may 
properly furnish to a station a Coca Cola dispenser for use in a drug store 
dramatie scene without any announcement being made.. Prior to the amend- 
ment, the receipt of any records, merchandise as a prop, or consideration in 
virtually any form, had been interpreted as requiring an appropriate announce- 
ment. See Public Notice of Federal Communications Commission dated March 
16, 1960 (FCC 60-239, PUBLIC NOTICE 85460). 

Following enactment of the amendment the Federal Communications Com- 
mission, under date of September 21, 1960, issued a public notice (FCC 60— 
1141, 93746, PUBLIC NOTICE-G) declaring “that, to the extent that its Rules 
and Regulations or interpretations are inconsistent with those provisions of the 
new act which are now in effect, the Rules and Regulations and interpretations 
will be considered to be superseded thereby.” ‘The Federal Communications 
Commission further stated in said September 21, 1960, release that until further 
interpretative and clarifying announcements and rules can be issued, all in- 
terested parties may consider the examples set forth in the House Committee 
Report as “useful indications of Congressional intent underlying the September 
13, 1960 amendment to the Commission Act.” 

In addition, the “Communications Act Amendments, 1960” added an entirely 
new section (Sec. 508) which not only requires disclosure of the receipt of any 
valuable consideration (unless announcement is waived under Sec. 317) on the 
part of a broadcast licensee employee but also requires disclosure of “any person 
(other than such station) who pays or agrees to pay such employee, any money, 
service or other valuable consideration...” Violation of this section con- 
stitutes a criminal offense enforceable on action of the Attorney General. 

Since the disclosure requirements with respect to furnishing consideration 
to persons connected with broadcast licensees and the receipt thereof by the 
latter have been modified as a result of specific Congressional action, counsel 
supporting the complaint considers the continued prosecution of this matter an 
unnecessary expenditure of time, effort and funds in determining the legality of 
the alleged practice since the protection of the public interest is now fully 
assured by specific statute. 

Counsel supporting the complaint, therefore, respectfully submits that the ~ 
dismissal of this matter will in no way impair or derogate the public interest. 
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It would appear from these recommendations of counsel support- 
ing the complaint that the Communications Act of 1936 has been 
amended in several particulars, and that as a result of these amend- 
ments the continued prosecution of this matter is an unnecessary 
expenditure of time, effort and funds in determining the regularity of 
the alleged violations since the protection of the public interest is now 
fully assured by specific statute. It would further appear that re- 
spondents offer no objection to the granting of this motion since no 
answer or reply thereto has been filed subsequent to the filing of the 
motion on June 5, 1961. 

After considering the motion to dismiss, the law and the amend- 
ments referred to therein and the omission of counsel for respondents 
to reply thereto, the hearing examiner accepts the reasons offered in 
support of the motion and concurs in the opinion of counsel in support 
of the complaint that the dismissal, without prejudice, of the com- 
plaint herein will in no way impair or derogate the public interest 
even though the statutory amendments heretofore referred to do not 
vitiate the jurisdiction of the Federal Trade Commission in the within 
matter. Accordingly, it is 

Ordered, That the complaint herein be, and the same hereby is, 
dismissed, without prejudice to the right of the Federal Trade Com- 
mission to initiate further proceedings against the respondents, should 
future circumstances or events so warrant. 


DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 2d day of September 1961, become the decision 
of the Commission. 


In THE MATTER OF 


JACK M. BERRY & COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8164. Complaint, Nov. 4, 1960, Sept. 2, 1961 


Consent order requiring a brokerage concern in New York City to cease accepting 
illegal brokerage on purchases for its own account, such as discounts from 
Florida citrus fruit packers, usually at the rate of 10 cents per 1% bushel 
har transactions represented a substantial part of its business ac- 

ivities. 
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The Federal Trade Commission, having reason to believe that the 
corporation named in the caption hereof, and hereinafter more par- 
ticularly described, has been and is now violating the provisions of 


subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 


Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrapy 1. Respondent Jack M. Berry & Company, Ine. is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business located at 325 Spring Street, New York, New 
York. Said respondent Jack M. Berry & Company, Inc. also main- 
tains a mailing address at Winter Haven, Florida, under the same 
corporate name. 

Par. 2. Respondent is now, and for the past several years has been, 
engaged primarily in the brokerage business, representing a number 
of packer-principals located in various sections of the United States 
in the sale and distribution of citrus fruit and produce, as well as 
other food products, all of which are hereinafter sometimes referred 
to as food products. In particular, respondent has represented, and 
now represents, a number of citrus fruit packers located in the State 
of Florida in the sale and distribution of their citrus fruit, for which 
respondent was and is paid for its services in connection therewith 
a brokerage or commission, usually at the rate of 10 cents per 135 
bushel box, or equivalent. A substantial part of respondent’s business 
is acting in the capacity of a buying broker, purchasing citrus fruit 
for its own account for resale. 

Par. 3. Inthe course and conduct of its business for the past several 
years, in representing its packer-principals, as well as when purchas- 
ing for its own account, respondent has, directly or indirectly, caused 
Leh food products, eee sold or purchased, to be shipped and trans- 
ported from various packers’ packing plants or places of business 
located in many States of the United States other than the State of 
New York to respondent, or to respondent’s customers located in New 
York and in other states. Thus, for the past several years, respond- 
ent has been, and is now, engaged in a continuous course of trade in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, as 
amended. 

Par. 4. In the course and conduct of its business in commerce, as 
aforesaid, during the past several years, but more particularly since 
January 1, 1959, to the present time, respondent has made, and is now 
making, numerous and substantial purchases of food products, as a 
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buying broker, for its own account for resale from various packers or 
sellers, on which purchases it has received and accepted, and is now 
receiving and accepting, directly or indirectly, something of value as 
a commission, brokerage, or other compensation, or an allowance or 
discount in lieu thereof, in connection therewith. 

For example, respondent makes substantial purchases of citrus fruit 
for its own account from a number of packers located in the State 
of Florida and receives from the packers on said purchases a broker- 
age or commission, or a discount in lieu thereof, usually at the rate 
of 10 cents per 134 bushel box, or equivalent. Such transactions rep- 
resent a substantial part of respondent’s business activities. 

Par. 5. The acts and practices of respondent in receiving and ac- 
cepting a brokerage or commission, or an allowanve or discount in lieu 
thereof, on its own purchases, as herein alleged and described, are 
in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 18). 


Mr. Cecil G, Miles and Mr. Basil J. Mezines supporting the 
complaint. 


Mr. Warren £. Hall, Jr., Bartow, Fla., for respondent. 
Intra Decision py Waurer K. Bennerr, Hearrne EXAMINER 


The Federal Trade Commission issued its complaint against Jack 
M, Berry & Company, Inc., on November 4, 1960, charging it with a 
violation of subsection (c) of Section 2 of the Clayton Act, as amended 
(U.S.C. Title 15, Section 13). The complaint alleged that as a buying 
broker for its own account respondent received a brokerage or com- 
missions or a discount in lieu thereof from packers of citrus fruit 
usually at the rate of ten cents per 134 bushel box or equivalent. The 
acts or practices of respondent in accepting such payments on its own 
purchases were allegedly in violation of subsection (c) of Section 2 of 
the Clayton Act. 

On June 14, 1961, counsel supporting the complaint presented to 
the undersigned an agreement dated June 12, 1961, executed by re- 
spondent, its attorney and counsel supporting the complaint. Said 
agreement provided for the entry without further notice of a cease 
and desist order and was duly approved by the Director of the Bureau 
of Litigation. 

The hearing examiner finds that said agreement includes all of the 


provisions required. by Section 3.25(b) of the Rules of the Commission, 
that is: 
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A. An admission by respondent of all jurisdictional facts alleged 
in the complaint. 

B. Provisions that— 

(1) The complaint may be used in construing the terms of the 
order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission; 

(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement ; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other Grdérs 

C. Waivers of— 

(1) The requirement that the decision must contain a statement of 
findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and 
the Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent that it 
has violated the law as alleged in the complaint. 

Having considered said agreement including the proposed order and 
being of the opinion that it provides an appropriate basis for settle- 
ment and disposition of this proceeding, and finally disposes of the 
proceeding in all respects, the hearing examiner hereby accepts the 
agreement but orders that it shall not become a part of the official rec- 
ord unless and until it becomes a part of the decision of the Com- 
mission. 

The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Jack M. Berry & Company, Inc., is a corporation 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business lo- 
cated at 325 Spring Street, in the City of New York, State of New 
York, with a mailing address also maintained at Winter Haven, 
Florida, under the same corporate name. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 

693-490 —64 25 
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It is ordered, That respondent Jack M. Berry & Company, Inc., a 
corporation, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the purchase of citrus fruit or produce in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, of 
any buyer. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing ex- 
aminer shall, on the 2d day of September 1961, become the decision of 
the Commission ; and, accordingly : 

It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist. 


In roe Marrer or 


KAYTON FUR CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8393. Complaint, May 10, 1961—Decision, Sept. 2, 1961 


Consent order requiring New Haven, Conn., furriers to cease violating the Fur 
Products Labeling Act by affixing labels to fur products containing fictitious 
prices represented thereby as regular retail prices; by failing to comply with 
invoicing requirements; by advertisements in newspapers which failed to 
disclose the country of origin of imported furs; and by failing to keep ade- 
quate records as a basis for price and value claims in advertising. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
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vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Kayton Fur Corporation and Harry Kanfer, individ- 
ually and as an officer of said corporation, hereinafter ren to as 
respondents, have violated the provisions of said Acts and the Rules 
and Regulations under the Fur Products Labeling Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be § in the public interest, hereby issues its complaint saving its charges 
in that respect as followst 

ParacrarH 1. Kayton Fur Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Connecticut with its office and principal place of business 
located at 851 Chapel Street, New Haven, Connecticut. 

Respondent Harry Kanfer controls, directs and formulates the acts, 
practices and policies of the said corporate respondent. His office and 
principal place of business is the same as that of the said corporate 
respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation and 
distribution, in commerce, of fur products; and have sold, adver- 
tised, offered for sale, transported and distributed fur products which 
have been made in whole or in part of fur which had been shipped 
and received in commerce, as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that 
labels affixed thereto contained fictitious prices and misrepresented 
the regular retail selling prices of such fur products in that the prices 
represented on such labels as the regular prices of the fur products 
were in excess of the retail prices at which the respondents usually 
and regularly sold such fur products in the recent regular course of 
their business, in violation of Section 4(1) of the Fur Products Label- 
ing Act. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations pro- 
mulgated thereunder. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
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under was set forth in abbreviated ae in eeneiton of Rule 4 - = “38 
Rules-and Regulations. th Sea 

(b) Required item numbers were hot set forth on invoices in Viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 7. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the Trenton Evening News, a newspaper pub- 
lished in the City of Trenton, State of New Jersey, and having a wide 
circulation in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements failed 
to disclose the name of the country of origin of the imported fur 
contained in fur products in violation of Section 5(a) (6) of the Fur 
Products Labeling Act. 

Par. 8. Respondents in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values of 
fur products. Said representations were of the type covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act. Respond- 
ents in making such claims and representations failed to maintain 
full and adequate records disclosing the facts upon which such claims 
and representations were based in violation of Rule 44(e) of said 
Rules and Regulations. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Myr. Charles 8S. Cox for the Commission. 
Respondents, pro se. 
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In the complaint dated May 10, 1961; the respondents are charged 
with violating the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and.the Rules and Regulations 
promulgated thereunder. 

On June 23, 1961, the respondents entered into an agreement with 
counsel in support a the complaint for a consent order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged ae the deuce The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect as 
if entered after a full hearing. The agreement includes a waiver by 
the respondents of all rights to challenge or contest the validity of the 
order issuing in accordance therewith. The agreement further recites 
that it-is for settlement purposes only and does not constitute an 
admission by the respondents that. they have violated the law as 
alleged in the complaint. 

The. hearing examiner finds that the content of the. agreement 
meets all of the requirements of Section 3.25 (b). of the Rives of the 
Commission. 

The hearing examiner being of the opinion that the agreement and 
the proposed order provide an appropriate basis for disposition of 
this proceeding as to all of the parties, the agreement is hereby ac- 
cepted and it is ordered that the agreement shall not become a part of 
the official record of the proceeding unless and until it becomes a part 
of the decision of the Commission. . The following jurisdictional find- 
ings are made and the following order issued. 

1. Respondent Kayton Fur Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Connecticut with its office and principal place of business 
located at 851 Chapel Street, New Haven, Connecticut. 

Respondent Harry Kanfer controls, directs and formulates the acts, 
practices and policies of the said corporate respondent. His office and 
principal place of business is the same as that of the said corporate 
respondent. 

2. The Federal Trade Commission has jurisdiction, of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Kayton Fur Corporation, a corporation, and its 
officers, and Harry Kanfer, individually and as an officer of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
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the introduction into commerce, or the sale, advertising, or offering 
for sale in commerce, or the transportation or distribution in commerce 


of fur products, or in connection with the sale, advertising, offering 
for sale, transportation, or distribution of fur products which are 


made in whole or in part of fur which has been shipped and received 
in commerce, as “commerce,” “fur” and “fur product” are defined in 
the Fur Products Labeling Act, do forthwith cease and desist from: 

A. Misbranding fur products by: 

1. Falsely or deceptively labeling or otherwise identifying such 
products as to the regular prices or values by any representation that 
the regular or usual prices of such products are any amount in excess 
of the prices at which respondents have usually and customarily sold 
such products in the recent regular course of business. 

B. Falsely or deceptively invoicing fur products by: 

1. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

2. Setting forth information required to be disclosed by Section 
5(b) (1) of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder in abbreviated form. 

3. Failing to set forth on invoices the item number or mark assigned 
to a fur product. 

C. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement, or notice 
which is intended to aid, promote or assist, directly or indirectly, in the 
sale, or offering for sale of fur products and which: 

1. Fails to disclose the name of the country of origin of any im- 
ported furs contained in the fur product. 

D. Making claims and representations respecting the price and 
value of fur products unless there are maintained by respondents full 


and adequate records disclosing the facts upon which such claims and 
representations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 2d day of 
September 1961, become the decision of the Commission; and 
accordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 
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M. LOBER & ASSOCIATES COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADH COMMISSION ACT 


Docket 8299. Complaint, Mar. 3, 1961—Decision, Sept. 6, 1961 


Consent order requiring two associated distributors in New York City and 
Richmond, Ind., respectively, and their common officer, to cease represent- 
ing falsely in advertisements in newspapers, trade journals, etc., that they 
were the largest and the oldest manufacturers of power lawn mowers in 
the United ‘States and in the world. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
(U.S.C. Title 15, Section 41, et. seq.), and by virtue of the authority 
vested in it by said Act, the Federal Trade Commission, having rea- 
son to believe that M. Lober & Associates Company, a corporation, 
G. W. Davis Corporation, a corporation, and Morris Lober, individ- 
ually and as an officer of said corporations, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent M. Lober & Associates Company is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of Delaware, with its office and principal place 
of business located at 7 Central Park West, New York 23, New York. 

Respondent G. W. Davis Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Indiana, with its office and principal place of business located 
at 500 North Twelfth Street, Richmond, Indiana. 

Respondent Morris Lober is an individual and is President and 
Treasurer of respondent M. Lober & Associates Company, and is Vice 
President and Secretary of respondent G. W. Davis Corporation. 
The business address of respondent Morris Lober is the same as that 
of respondent M. Lober & Associates Company. Said respondent is 
also the principal owner of respondent M. Lober & Associates Com- 
pany and respondent G. W. Davis Corporation. Said Morris Lober 
formulates, directs and controls, and at all times hereinafter mentioned 
has formulated, directed and controlled, the policies, acts and prac- 
tices of said corporate respondents, including the acts and practices 
hereinafter mentioned. 
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Par. 2. Respondents are now, and for the past several years have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of power lawn mowers. Respondents sell power lawn mowers to 
retailers, distributors, various dealers and others for resale to the 
public. Respondents’ volume of business in said power lawn mowers 
is, and has been, substantial. 

Par. 3. In the regular and usual course and conduct of their busi- 
ness, respondents cause, and for the past several years have caused, 
their products, when sold, to be shipped and transported from their 
place of business in the State of Indiana, to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Thus, for the past several years, respondents have been, 
and are now, engaged in a continuous course of trade in said products 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, between and among the various States of the United States 
and the District of Columbia. . 

Par. 4. In the course and conduct of their business, as herein 
described, respondents have been in competition with other corpora- 
tions, firms, partnerships and individuals engaged in the sale of power 
lawn mowers in commerce between and among the various States of the 
United States and the District of Columbia. 

Par. 5. In the course and conduct of their business, as herein 
described, and for the purpose of inducing the purchase and promot- 
ing the sale of their power lawn mowers in commerce, respondents 
have, in advertisements published in various newspapers, magazines 
and trade journals of general circulation and by means of other state- 
ments, represented that said respondents are the oldest and largest 
power mower manufacturers or producers in the United States and in 
the world. Representative of such statements, representations and 
claims are the following: 


(1) “The World’s Largest Producers of Power Mowers” 

(2) “The Oldest and Largest Power Mower Manufacturer In The U.S.A.” 
(3) “The Largest Power Mower Manufacturer in the World” 

(4) “The Oldest and Largest Power Mower Manufacturer in the U.S.” 

(5) “The Oldest and Largest Power Mower Manufacturer in the World” 
(6) “The Oldest and Largest Power Mower Manufacturers in the World” 
(7) “World’s Largest Power Mower Manufacturer” 


Par. 6. The aforementioned statements, representations and claims 
are false, misleading and deceptive. In truth and in fact, said respond- 
ents are not the largest producers or manufacturers of power lawn 
mowers in the United States or in the world, and said respondents are 


not the oldest producers or manufacturers of power lawn mowers in 
the United States or in the world. 
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Par. 7. The use by the respondents of the aforementioned false, 
misleading and deceptive statements, representations and claims has 
had, and now has, the capacity and tendency to mislead and deceive a 
substantial part of the dealers, retailers, distributors and others of the 
purchasing public into the erroneous and mistaken belief that such 
statements, representations and claims are true and into the purchase 
of a substantial number of respondents’ power lawn mowers because of 
such erroneous and mistaken belief that they are dealing with the 
oldest and largest manufacturer or producer of power lawn mowers 
in the United States and in the world. Asa consequence thereof, sub- 
stantial trade in commerce has been, and is being, unfairly diverted to 
respondent from its competitors and substantial injury has thereby 
been, and is being, done to said competitors and to competition in 
commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices and unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. Charles S. Cox for the Commission. 
Segan & Culhane of New York City, by Wr. Leon Segan for the 


respondents. 
Intrtat Decision py Herman Tooker, Heartne ExAMIner 


The respondents, M. Lober & Associates Company (a corporation 
organized and existing under the laws of the State of Delaware), 
G. W. Davis Corporation (a corporation organized and existing under 
the laws of the State of Indiana), and Morris Lober (who is president, 
and treasurer of the former corporation and vice-president and sec- 
retary of the latter corporation), were named in a complaint issued 
March 8, 1961, by the Federal Trade Commission. M. Lober & Asso- 
ciates Company and Morris Lober are located at 7 Central Park West, 
New York 23, New York, and G. W. Davis Corporation is located 
at 500 North Twelfth Street, Richmond, Indiana. The corporations 
and Morris Lober (both individually and as an officer thereof) were 
charged with having violated the Federal Trade Commission Act by 
falsely representing, in connection with the sale and distribution of 
power lawn mowers in commerce, that they were the oldest and largest 
power mower manufacturers or producers in the United States and 
in the world. 

By and with the advice and consent of their attorney, respondents 
have entered into an agreeemnt with counsel supporting the com- 
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plaint, which agreement contains a proposed consent order to cease 
and desist, and disposes of all the issues involved in this proceeding. 

In the agreement it is expressly provided that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by the respondents that they have violated the law as in the complaint 
alleged. 

By the terms of the agreement, the respondents admit all the juris- 
dictional facts alleged in the complaint and agree that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with the allegations. 

By the agreement, the respondents expressly waive any further pro- 
cedural steps before the Hearing Examiner and the Commission; the 
making of findings of fact or conclusions of law; and all rights they 
may have to challenge or contest the validity of the order to cease and 
desist to be entered in accordance therewith. 

Respondents further agree that the order to cease and desist, to be 
issued in accordance with the agreement, shall have the same force 
and effect as if made after a full hearing. 

It is further provided in said agreement that the same, together 
with the complaint, shall constitute the entire record herein; that the 
complaint herein may be used in construing the terms of the order to 
be issued pursuant to said agreement; and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearmg that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondents named here- 
in, and that this proceeding is in the interest of the public, and issues 
the following order: 


ORDER 


It is ordered, That respondents M. Lober & Associates Company, 
G. W. Davis Corporation, corporations, and their officers, and Morris 
Lober, individually and as an officer of said corporations, and 
respondents’ agents, representatives, and employees, directly or 
through any corporate, partnership, sole proprietorship, or other 
device, in connection with the offering for sale, sale and distribution 
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of power lawn mowers, or other merchandise, in commerce, as “com- 
merce” is defined in the aforesaid Federal Trade Commission Act, do 
forthwith cease and desist from: 

(1) Representing in any manner that respondents, or any of them, 
are the oldest power lawn mower manufacturers or producers in the 
United States or in the world. 

(2) Representing in any manner that respondents, or any of them, 
are the largest power lawn mower manufacturers or producers in the 
United States or in the world, unless such is the fact. 


‘DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the Hearing Examiner shall, on the 6th day of 
September 1961, become the decision of the Commission; and, ac- 
cordingly : 

lt is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THe MatTrer oF 


RABACH & LEVINE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8370. Complaint, Apr. 21, 1961—Decision, Sept. 6, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act iby setting forth on invoices of fur products the name 
of an animal other than that which produced the fur, and by failing in other 
respects to comply with invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Rabach & Levine, Inc., a corporation, and Seymour 
Rabach, ‘Sol Rabach, and Murray Levine, individually and as officers 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and the Rules and Regulations 
promulgated under the Fur Products Labeling Act, and it appearing 
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to the Commission that a proceeding by it in respect thereof would be, 
in the public interest, hereby issue its complaint stating its charges im: 
that respect as follows: 

Paracrarn 1. Respondent Rabach & Levine, Inc., isa corporation 
organized, existing and doing business under eal by saat of the laws 
of the State of New York with its office and principal place of business 
located at 208 West 30th Street, New York, New York. 

Respondents Seymour Rabach, Sol Rabach and Murray Levine are 
officers of the corporate respondent. They control, formulate and 
direct the acts and practices of the corporate respondent, including the 
acts and practices hereinafter set forth. Their address is the same as 
that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products bakers 
ing Act of August 9, 1952, respondents have been and are now engaged 
in the introduction a Tineuticbars for introduction into commerce, 
and in the sale, advertising, offering for sale, transportation and dis- 
tribution, in commerce, of fur products, and have manufactured for 
sale, sold, advertised, offered for sale, transported and distributed fur 
products which have been made in whole or in part of fur which had 
been shipped and received in commerce as the terms “commerce,” “fur” 
and ‘“‘fur products” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in that respondents set forth on invoices pertaining to fur 
products the name of an animal other than the name of the animal 
that produced the fur in violation, of Section 5(b) (2) of the Fur 
Products Labeling Act. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form in violation of Rule 4 of said 
Rules and Regulations. 

(b) Required item numbers were not set forth on invoices, in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
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Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Charles W. O'Connell, supporting the complaint. 
Mr. Herman Wiesenthal of Wiesenthal and Wiesenthal, New York, 
N.Y., for respondents. 


Inirtau Decision sy Watrer K. Bennett, Heartng Examiner 


The Federal Trade Commission issued its complaint on April 21, 
1961, charging respondents with violation of the Federal Trade 
Commission Act, the Fur Products Labeling Act and the. Rules and 
Regulations promulgated under the latter act: It was alleged that 
respondents falsely and deceptively invoiced fur products by failing 
to invoice them in the manner required by Section 5(b) (1) of the Fur 

, Products Labeling Act, by setting forth the names of animals other 
than the animal which produced the fur and by setting forth in ab- 
breviated form the mformation required by the Fur Products Labeling 
Act and the Rules and Regulations issued thereunder. - 

On July 3, 1961, counsel supporting the complaint presented to the 
hearing examiner an agreement dated June 27, 1961, executed by 
respondents, their counsel and counsel supporting the complaint. ‘The 
agreement provides for the entry without notice of a cease and desist 
order which would dispose of this proceeding. Said agreement was 
duly approved by the Director and Assistant Director of the Bureau 
of Litigation. 

The hearing examiner finds that said agreement includes all of the 
provisions required by Section 3.25(b) of the Rules of the Commis- 
sion, that is: 

A. An admission by all the respondent parties thereto of jurisdic- 
tional facts; 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order ; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part. of the official record of 
the proceeding unless and until it. becomes a part of the decision of 
the Commission ; 

(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 
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C. Waivers of : 

(1) The requirement that the decision must contain a statement of 
findings of fact and conclusions of law. 

(2) Further procedural steps before the hearing examiner and the 
Commission. ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A state- 
ment that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint. 

Having considered said agreement including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a part 
of the official record unless and until it becomes a part of the decision 
of the Commission. 

The following jurisdictional findings are made and the following 
order issued : 


JURISDICTIONAL FINDINGS 


1. Respondent Rabach & Levine, Inc. is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 208 
West 30th Street, in the City of New York, State of New York. 

2. Respondents Seymour Rabach, Sol Rabach, and Murray Levine, 
are officers of the corporate respondent. Their address is the same 
as that of the corporate respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Rabach & Levine, Inc., a corpora- 
tion, and its officers, and Seymour Rabach, Sol Rabach and Murray 
Levine, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction, or 
manufacture for introduction, into commerce, or the sale, advertising 
or offering for sale, transportation or distribution in commerce of 
fur products; or in connection with the sale, manufacture for sale, 
advertising, offering for sale, transportation or distribution of fur 
products which have been made in whole or in part of fur which has 
been shipped or received in commerce, as “commerce,” “fur” and 
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“fur products” are defined in the Fur Products Labeling Act, do forth- 
with cease and desist from falsely and deceptively invoicing fur prod- 
ucts by: 

1. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

2. Setting forth on invoices pertaining to fur products the name 
or names of any animal or animals other than the name or names pro- 
vided for in Section 5(b) (1) of the Fur Products Labeling Act. 

3. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

4. Failing to set forth on invoices the item number or mark as- 
signed to a fur product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 6th day of Sep- 
tember 1961, become the decision of the Commission; and, accord- 
ingly: 

[t is ordered, That the respondents herein, shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THe Marrer or 


MADAME E ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Pocket 8388. Complaint, May 5, 1961—Decision, Sept. 6, 1961 


Consent order requiring a New York City furrier to cease violating the Fur 
Products Labeling Act by failing to set forth the term “Secondhand” on 
invoices where required, and by failing in other respects to comply with 
labeling and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Madame FE, a corporation, and Jacques Kaplan, 
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individually and as officer of said corporation, hereinafter referred 
-to as respondents, have violated the provisions of said Acts and the 
Rules and Regulations promulgated under the Fur Products Labeling 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: — 

Paracraru 1. Respondent Madame E is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York with its office and place of business located at 
1207 Lexington Avenue, New York, New York. 

Respondent Jacques Kaplan, is an officer of said corporation. | He 
controls, formulates and directs the acts and practices of the corporate 
respondent, including the acts and practices hereinafter referred to. 
His address is the same as that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products La- 
beling Act of August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation and dis- 
tribution, in commerce, of fur products; and have sold, advertised, 
offered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur prod- 
ucts” are defined in the Fur Products Labeling Act. ) 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in ac- 
cordance with the Rules and Regulations promulgated thereunder in 
the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in abbreviated form, in violation of Rule 4 of said Rules 
and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 29 (a) 
of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) 
of said Rules and Regulations. 
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(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth in the required sequence, in violation of Rule 30 of 
said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and desapibicls 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated there- 
under, 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form, in violation of Rule 4 of said 
Rules and Regulations. 

(b) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was not set forth separately on invoices with respect to the 
disclosure “Secondhand”, in violation of Rule 23 of said Rules. and 
Regulations. 

(c) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was not set forth separately on invoices with respect to each 
section of fur products composed of two or more sections containing 
different animal furs, in violation of Rule 36 of said Rules and 
Regulations. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 


Commission Act. 


Mr. Arthur Wolter, Jr., supporting the complaint. 
Respondents, pro se. 


[Inrtrat Decision py Leon R. Gross, Huarrnc Examiner 


On May 5, 1961, the Federal Trade Commission issued a complaint 
against respondents Madame E, a corporation, and Jacques Kaplan, 
individually and as officer of said corporation, in which they were 
charged with violating the Federal Trade Commission Act and the 
Fur Products Labeling Act and the Rules and Regulations promul- 
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gated thereunder by falsely and deceptively labeling and invoicing 
fur products sold by respondents in interstate commerce. A true and 
correct copy of the complaint was served upon respondents as required 
by law. Thereafter respondents agreed to dispose of this proceeding 
without a formal hearing pursuant to the terms of an agreement 
dated June 20, 1961, containing consent order to cease and desist. 
Respondent Jacques Kaplan signed the agreement as Jacques M. 
Kaplan, as attested to by an affidavit attached to and made a part 
of the agreement. The agreement was submitted to the undersigned 
hearing examiner on July 5, 1961, in accordance with § 3.25 of the 
Commission’s Rules of Practice for Adjudicative Proceedings. The 
agreement purports to dispose of this proceeding as to the respondents 
and contains the form of a consent cease and desist order which the 
parties have represented is dispositive of the issues involved in this 
proceeding. The agreement has been signed by the corporate re- 
spondent by its president, by counsel supporting the complaint, and 
has been approved by the Assistant Director and the Director of the 
Bureau of Litigation of the Federal Trade Commission. In said 
agreement respondents admit all of the jurisdictional facts alleged in 
the complaint and agree that the record may be taken as if findings of 
jurisdictional facts had been made in accordance with such allegations. 
In the agreement the respondents waive: (a) any further procedural 
steps before the hearing examiner and the Commission; (b) the 
making of findings of fact or conclusions of law; and (c) all rights 
respondents may have to challenge or contest the validity of the order 
to cease and desist entered in accordance with the agreement. 

The parties further agree, in said agreement, that the record on 
which the initial decision and the decision of the Commission shall be 
based shall consist solely of the complaint and the agreement; that the 
agreement shall not become a part of the record unless and until it be- 
comes a part of the decision of the Federal Trade Commission; that the 
order to cease and desist entered in this proceeding by the Commission. 
may be entered without further notice to respondents, and when so en- 
tered such order will have the same force and effect as if entered after a 
full hearing. Said order may be altered, modified or set aside in the 
manner provided for other orders. The complaint may be used in 
construing the terms of the order. 

The parties have covenanted that the said agreement is for settle- 
ment purposes only and does not constitute an admission by the re- 
spondents that they have violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement of June 20, 1961, containing 
consent order, and it appearing that the order which is approved in 
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and by said agreement disposes of all the issues presented by the 
complaint as to all of the parties involved, said agreement is hereby 
accepted and approved as complying with §§ 3.21 and 3.25 of the Com- 
mission’s Rules of Practice for Adjudicative Proceedings. The un- 
dersigned hearing examiner, having considered the agreement and 
proposed order and being of the opinion that the acceptance thereof 
will be in the public interest, makes the following findings and issues 
the following order: 


FINDINGS 


1. The Federal Trade Commission has jurisdiction over the parties 
ana the subject matter of this proceeding; and this proceeding is in 
the pub::« interest ; 

2. Respondent Madame E is a corporation existing and doing busi- 
ness under and by virtue of the laws of the State of New York, with 
its office and principal place of business located at 1207 Lexington 
Avenue, in the City of New York, State of New York. 

3. Individual respondent Jacques Kaplan is an officer of said cor- 
poration. His address is the same as that of the corporate respondent. 

4. Respondent is engaged in commerce as “commerce” is defined in 
the pertinent statutes which are invoked by the complaint filed herein. 
Now, therefore, 

It is ordered, That Madame FE, a corporation, and its officers, and 
Jacques Kaplan, individually and as an officer of said corporation, 
and respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction into commerce, or the sale, advertising or offering for sale 
in commerce, or the transportation or distribution in commerce of fur 
products, or in connection with the sale, advertising, offering for sale, 
transportation or distribution of fur products which are made in 
whole or in part of fur which has been shipped and received in com- 
merce, as “commerce,” “fur” and “fur product” are defined in the 
Fur Products Labeling Act, do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act; 

B. Setting forth on labels affixed to fur products under Section 4(2) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder required information ; 

(1) In abbreviated form; 

(2) Mingled with non-required information ; 

(3) In handwriting; 
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(4) Not in the required sequence. 

2. Falsely or deceptively invoicing fur products by : 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act; 

B. Setting forth on invoices under Section 5(b)(1) of the Fur 
Products Labeling Act and the Rules and Regulations promulgated 
thereunder required information : 

(1) In abbreviated form; 

(2) Incompletely and not separately with respect to the required 
disclosure “Second hand.” : 

(3) Incompletely with respect to each section of fur products com- 
posed of two or more sections containing different animal furs. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 6th day of 
September 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In tHe Marrer oF 
LARRY LEVINE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8389. Complaint, May 5, 1961—Decision, Sept. 6, 1961 


Consent order requiring a manufacturer in New York City to cease Violating 
the Wool Products Labeling Act by failing to label ladies’ and junior misses’ 
wool coats as required; by setting forth required information on labels 
in abbreviated form; and by failing to set forth separately on labels the 
character and amount of constituent fibers contained in interlinings. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
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having reason to believe that’ Larry Levine, Ine., a corporation, and 
crerdads Levine, individually and as officer of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Acts and the Rules and Regulations promulgated under the 
Wool Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapn 1. Respondent Larry Levine, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 252 West 37th Street, New York, New York. In- 
dividual respondent Lawrence Levine is President of the corporate 
respondent. Said individual respondent formulates, directs, and con- 
trols the acts, policies and practices of the corporate respondent, 
including the acts and practices hereinafter referred to. The office 
and principal place of business of the —— respondent is the 
same as that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1, 1959, 
respondents have manufactured for introduction into commerce, in- 
troduced into commerce, sold, transported, distributed, delivered for 
shipment, and offered for sale in commerce, as “commerce” is defined 
in said Act, wool products as “wool products” are defined therein. 

Par.3. Certain of said wool products were misbranded by respond- 
ents in that they were not stamped, tagged or labeled as required under 
the provisions of Section 4(a) (2) of the Wool Products Labeling Act 
and in the manner and form as prescribed by the Rules and Regula- 
tions promulgated under said Act. 

Par. 4. Certain of said wool products were misbranded in violation 
of the Wool Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder in 
the following respects: 

(a) In that the required information descriptive of the fiber content 
was set out on labels in abbreviated words or terms, in violation of 
Rule 9 of the Rules and Regulations as aforesaid. 

(b) By failing to separately set forth on the required stamp, tag, 
label or other mark of identification the character and amount of 
constituent fibers contained in the interlinings of the said wool prod- 
ucts, in violation of Rule 24 of the aforesaid Rules and Regulations. 

Par. 5. The respondents in the course and conduct of their business 
as aforesaid were, and are, in substantial competition in commerce 
with other corporations, firms, and individuals likewise engaged in 
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the manufacture and sale of wool products, including ladies and junior 
misses coats. 

Par. 6. The acts and practices of the respondents as set forth 
above were, and are, in violation of the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder, and 
constituted, and now constitute, unfair and deceptive acts and prac- 
tices and unfair methods of competition in commerce, within the in- 
tent and meaning of the Federal Trade Commission Act. 


Mr. Charles S. Cox supporting the complaint. 
Alexander Rothstein, New York, N.Y., for respondents. 


Inirtat Deciston py Wattrer K. Bennett, Hearrnc EXAMINER 


The Federal Trade Commission issued its complaint in the above- 
entitled proceeding on May 5, 1961,* charging respondents with vio- 
lation of the Federal Trade Commission Act, the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
under the latter Act. The complaint alleged that (1) certain wool 
products within the jurisdiction of the Commission were not stamped, 
tagged or labeled in accordance with Section 4(a) (2) of the Wool 
Products Act, and (2) that certain wool products were (a) labeled in 
abbreviated form and (b) labels, marks or stamps failed to disclose 
the character and amount of constituent fibers contained in interlin- 
ings. It was further alleged that these activities constituted unfair 
and deceptive acts and practices as well as violation of the Woo] Prod- 
ucts Act and Regulations. 

On July 11, 1961, counsel supporting the complaint submitted to the 
hearing examiner an agreement, dated June 30, 1961, executed by 
respondents, their counsel and counsel supporting the complaint. The 
agreement provided for the disposition of the entire matter by the 
entry without further notice of a consent order to cease and desist 
the practices charged. Said agreement, was duly approved by the 
Director of the Bureau of Deceptive Practices and by the Chief of the 
Division of General Deceptive Practices Number 2. 

The hearing examiner finds that said agreement includes all of the 
provisions required by Section 3.25(b) of the Rules of the Commis- 
sion, that is: 

A. An admission by respondents of all jurisdictional facts alleged 
in the complaint. 

B. Provisions that: 


(1) The complaint may be used in construing the terms of the 
order ; 


*As amended. 


! 
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(2) The order shall have the same force and effect as if entered 


| after a full hearing; 


(3) The agreement shall not become a part of the official record of 
the proceeding unless and until it becomes a part of the decision of the 
Commission ; 

(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders. 

C. Waivers of: 

(1) The requirement that the decision must contain a statement of 
findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and the 
Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A state- 
ment that the signing of said agreement is for settlement purposes only 
and does not constitute an admission by respondents that they have 
violated the law as alleged in the complaint. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a part 
of the official record unless and until it becomes a part of the decision 
of the Commission. 

The following jurisdictional findings are made and the following 


order issued : 


1. Respondent Larry Levine, Inc., is a corporation organized, exist- 


ing and doing business under and by virtue of the laws of the State of 


New York, with its office and principal place of business located at 252 


West 37th Street, in the City of New York, State of New York. 

2. Individual respondent Lawrence Levine is President of the cor- 
porate respondent. Said individual respondent formulates, directs, 
and controls the acts, policies and practices of the corporate respond- 
ent. His office and principal place of business is the same as that of 
the corporate respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It ts ordered, That respondent Larry Levine, Inc., a corporation, and 
its officers, and Lawrence Levine, individually and as an officer of said 
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corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the manufacture for introduction or the introduction, into commerce, 
or the offering for sale, sale, transportation or distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
and in the Wool Products Labeling Act of 1939, of coats or other “wool 
products,” as such products are defined in and subject to the Wool 
Products Labeling Act, do forthwith cease and desist from misbrand- 
ing such products by : 

1. Failing to affix labels to wool products showing each element of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939. 

2. Setting forth information required under Section 4(a) (2) of the 
Wool Products Labeling Act of 1939 in abbreviated form. 

3. Failing to separately set forth on the required stamp, tag, label 
or other means of identification, the character and amount of the con- 
stituent fibers contained in the interlinings of said wool products. 


AMENDED DECISION OF THE COMMISSION AND ORDER TO FILE REPORT 
OF COMPLIANCE 


The Commission having considered the hearing examiner’s. initial 
decision, filed July 20, 1961, accepting an agreement containing a con- 
sent order theretofore executed by respondents and by counsel in sup- 
port of the complaint; and 

It appearing that through inadvertence the date “June 30, 1961” 
is given in the initial decision as the date on which complaint issued ; 
and 

The Commission being of the opinion that this error should be 
corrected : 

_ Lt is ordered, That the initial decision be, and it hereby is, amended 

by striking the date “June 30, 1961” as it appears in the second line 
of the first paragraph of said decision and substituting therefor the 
date “May 5, 1961”. 

[tis further ordered, That the initial decision, as so amended, shall, 
on the 6th day of September 1961, become the decision of the Com- 
mission. 

lt is further ordered, That respondents Larry Levine, Inc., a cor- 
poration, and Lawrence Levine individually and as an officer of said 
corporation, shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report, in writing, setting forth 
in detail the manner and form in which they have complied with 
the order to cease and desist. 


SEDAQUIL, INC., ET. AL. 393 
Complaint 
In THE MATTER oF 


SEDAQUIL, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8400. Complaint, May 16, 1961—Decision, Sept. 6, 1961 


Consent order requiring Bedford, Ohio, distributors of their drug preparation 
designated “Sedaquil” or “Sedaquilin” to cease representing falsely in 
newspaper advertising and otherwise that their said product was a new 
medical or scientific discovery and was absolutely harmless and safe to 
take. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Sedaquil, Inc., a 
corporation, and William K. Kutler, Gertrude K. Kutler and Wil- 
liam J. Kraus, individually and as officers of said corporation, here- 
inafter referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent Sedaquil, Inc., is a corporation orga- 
nized, existing and doing business under and by virtue of the laws 
of the State of Ohio, with its principal office and place of business 
located in Bedford, Ohio. 

Respondents William K. Kutler, Gertrude K. Kutler and William J. 
Kraus are officers of the corporate respondent. These individuals 
formulate, direct and control the policies, acts and practices of the 
corporate respondent. The mailing address of all respondents is 
Box 97, Bedford, Ohio. 

Par. 2. Respondents are now, and for some time last past have been, 
engaged in the advertising, offering for sale, sale and distribution of 
a drug preparation designated “Sedaquil” or “Sedaquilin”, which 
preparation contains ingredients which come within the classification 
of drugs as the term “drug” is defined in the Federal Trade Commis- 
sion Act. The formula and directions for use of said preparation are 
as follows: 


Formula: 
eli ey aint en SAS). arts ES DSS AI IPG DY Ie oe ee ot 3.0 gr: 
Acetophenetidin stirahGewtest sete) tino joe Serle tanes 2.5 gr. 
PRCE TOPIC 99 UU ie ie sh ene 0.02 mg. 
PMOscye Mine IMUiatea few seers. Sieh IP ee A ee 0.1 mg. 
EbyVOScine sty OnODROMNIOC sat tase oe eae ee Re 0.008 mg. 


Methapyriene Hydrochloride: =o 25 -- I 10 mg. 
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Directions: Adults—1 or 2 capsules as needed every 3 to 4 hours. Not more than 
6 capsules every 24 hours. For detailed directions see enclosure. 

Caution: Activities which require close attention and alertness such as driving a 
motor vehicle or operation of machines should not be undertaken immediately 
after taking SEDAQUIL. 

AS WITH ALL MEDICINES KEEP OUT OF REACH OF CHILDREN. 

Par. 3. In the course and conduct of their business respondents now 
cause, and for some time last past have caused their said “Sedaquil” 
or “Sedaquilin”, when sold, to be shipped from their place of business 
in the State of Ohio to purchasers thereof, many of whom are located 
in various other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 
Their volume of business in such commerce is and has been substan- 
tial. 

Par. 4. In the course and conduct of their said business, respondents 
have disseminated, and caused the dissemination of, certain advertise- 
ments concerning the said preparation by the United States mails and 
by various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including but not limited to advertisements 
inserted in newspapers and magazines and by means of television and 
radio broadcasts transmitted by television and radio stations having 
sufficient power to carry such broadcasts across state lines, for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of said preparation; and have disseminated, 
and caused the dissemination of, advertisements concerning said prep- 
aration by various means, including but not limited to the aforesaid 
media, for the purpose of inducing and which were likely to induce, 
directly or indirectly the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set forth 
are the following: 

Find safe relief with medical science’s newest discovery .. . Sedaquil 


Yes, SEDAQUIL ... the new medical achievement that helps bring safe, 
soothing relief from nervous tension. 


Get Safe, Non-Habit forming SEDAQUILIN 

New Medical Achievement SEDAQUILIN 

SEDAQUILIN is safe, new medical preparation that relieves simple tension. 

Par. 6. Through the use of said advertisements, and others similar 
thereto not specifically set out herein, respondents have represented 
and are now representing, directly or by implication: 

1. That their said preparation is a new medical or scientific discov- 
ery or achievement. 
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2. That their said preparation is absolutely harmless and safe to 
take. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted and now constitute “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact: 

1. Respondents’ said preparation is not a new medical or scientific 
discovery or achievement. Its ingredients have been prescribed by 
doctors in substantially the same combination for some time. 

2. Respondents’ said preparation is not absolutely harmless and safe 
totake. It is dangerous when taken by some individuals. 

Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted and now constitute, unfair and decep- 
tive acts and practices in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. Edward F. Downs for the Commission ; 
Mr. Vincent A. Kleinfeld, Washington, D.C., for respondents Seda- 
quil, Inc., William K. Kutler and Gertrude K. Kutler. 


Init1aL Decision As TO ALL RESPONDENTS Excerr WILLIAM J. Kraus 
By Asner E. Lipscomsp, Hearina EXAMINER 


The complaint herein was issued on May 16, 1961, charging Respond- 
ents with violation of the Federal Trade Commission Act by the dis- 
semination of false advertisements with respect to their drug prepara- 
tion designated “Sedaquil” or “Sedaquilin”. 

Thereafter, on July 14, 1961, all Respondents except William J. 
Kraus, their counsel, and counsel supporting the complaint herein 
entered into an Agreement Containing Consent Order To Cease and 
Desist, which was approved by the Commission’s Chief, Division of 
Food & Drug Advertising, and Director, Bureau of Deceptive Prac- 
tices, and thereafter, on July 19, 1961, submitted to the Hearing Ex- 
aminer for consideration. The agreement provides that this proceeding 
will be otherwise disposed of as to Respondent William J. Kraus. 

The agreement identifies Respondent Sedaquil, Inc., as an Ohio 
corporation, with its principal office and place of business located at 
Bedford, Ohio, and Respondents William K. Kutler and Gertrude K. 
Kutler as officers of the corporate Respondent, who formulate, direct 
and control the policies, acts and practices thereof, their mailing ad- 
dress being Box 97, Bedford, Ohio. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allegations. 
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Respondents waive any further procedure before the Hearing Ex- 


aminer and the Commission; the making of findings of fact and con- 
clusions of law; and all of the rights they may have to challenge or 


contest the validity of the order to cease and desist entered in accord- 
ance with the agreement. All-parties agree that the record on which 
the initial decision and the decision of the Commission shall be based 
shall consist solely of the complaint and the agreement; that the order 
to cease. and desist, as contained in the agreement, when it shall have 
become a part of the decision of the Commission, shall have the same 
force and effect as if entered after a full hearing, and may, be altered, 
modified or set aside in the manner provided for other orders; that 
the complaint herein may be used in construing the terms of said order ; 
and that the agreement is for settlement purposes only and does not 
constitute an admission by Respondents that they have violated the law 
as alleged in the complaint. ar 

After consideration of the allegations of the complaint, and the pro- 
visions of the agreement and the proposed order, the Hearing Ex- 
aminer is of the opinion that such order constitutes a satisfactory dis- 
position of this proceeding as to Respondents Sedaquil, Inc., William 
K. Kutler, and Gertrude K. Kutler. Accordingly, in consonance with 
the terms of the aforesaid agreement, the Hearing Examiner accepts 
the Agreement Containing Consent Order To Cease And Desist; finds 
that the Commission has jurisdiction over the Respondents and over 
their acts and practices as alleged.in the complaint; and finds that this 
proceeding is in the public interest. Therefore, 

It is ordered, That Respondents Sedaquil, Inc., a corporation, and 
its officers, and William K. Kutler and Gertrude K. Kutler, individ- 
ually and as officers of said corporation, and Respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of the product “Sedaquil” or “Sedaquilin” or any other medicinal 
or drug preparation of substantially the same formula, whether sold 
under these names or any other name, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated, any advertisement: 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisements, directly or indirectly : 

(a) Represent, in any manner that any such product or prepara- 
tion is harmless or safe to take; 

(b) Represent that any such product or preparation is a new medi- 
cal or scientific discovery or achievement ; 

2. Disseminating or causing to be disseminated, any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 


7 
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directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of any such product. or 
preparation, which advertisements contain any of the representations 
prohibited in paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 6th day of 
September’ 1961, become the decision of the Commission; and, 
accordingly : 

lt is ordered, 'That Respondents Sedaquil, Inc., a corporation, and 
William K. Kutler and Gertrude K. Kutler, individually and as offi- 
cers of said corporation, shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have com- 
plied with the order to cease and desist. 


Mr. Edward F. Downs for the Commission ; 
Respondent William J. Kraus for himself. 


Inrrtat Decision as TO ResponpENT WituiAmM J. Kraus spy ABNER 
E. Lirscoms, Heartne. EXAMINER 


The complaint herein was issued on May 16, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by 
the dissemination of false advertisements with respect to their drug 
preparation designated “Sedaquil” or “Sedaquilin”. 

On June 27, 1961, prior to the offering of any evidence herein, Re- 
spondent William J. Kraus submitted a motion requesting dismissal 
of the complaint as to him, because, as set forth in an affidavit exe- 
cuted by him and attached to and made a part of his motion to dismiss, 
he is an attorney at law, and as such organized and for a short time 
thereafter represented the corporate Respondent herein, but has not 
represented the respondent corporation since the year 1957, and never 
at any time had any connection with any aspect of the business opera- 
tions of that corporation. Counsel supporting the complaint has 
offered no opposition to Respondent Kraus’ motion. 

After due consideration of the complaint herein and Respondent 
Kraus’ motion that it be dismissed as to him, the Hearing Examiner 
is of the opinion that the reasons offered in support of that motion 
are adequate, and that, in the interests of justice, it should be granted. 
Therefore, 

It is ordered, That the complaint herein, insofar as it relates to 
Respondent William J. Kraus, be, and the same hereby is, dismissed. 
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Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 6th day of 
September 1961, become the decision of the Commission. 


In tHe Marrer oF 
CRAWFORD INDUSTRIES, INC., ET AL. 


CONSENT AND DEFAULT ORDERS, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 8423. Complaint, June 2, 1961—Decisions, Sept. 6, 1961, and Oct. 10, 1961 


Consent order dated Sept. 6, 1961, and the same order issued in default Oct. 10, 
1961, requiring an individual and a corporation, respectively, in Pikesville, 
Md., to cease selling home repairs through bait advertising, false savings 
claims, and other misrepresentations, as in the orders below specified. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Crawford Industries, 
Inc., a corporation, and Joseph Silver, alias James Crawford, and 
Irving Zimmerman, individually and as officers of the said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said Act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Crawford Industries, Inc., is a corpora- 
tion organized and existing under and by virtue of nee laws of the 
State of Maryland. Its office and principal place of business is located 
at 5107 Baltimore Avenue, Hyattsville, Maryland. 

Respondents Joseph Silver, alias James Crawford, whose address is 
5385 West Montgomery Avenue, Philadelphia, monte da arhann and 
Irving Zimmerman, whose address is 21 Randall Street, Pikesville, 
Maryland, are afhinags of the respondent corporation. They formulate, 
direct and control the acts and practices of the respondent corporation, 
including those hereinafter set forth. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in advertising, offering for sale, and sale of home re- 
pairs, including the furnigbing and installation of aluminum siding, 
jalousies and awnings, recreation rooms and porch enclosures. 
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Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, materials used in 
home repairs, when sold, to be shipped from their place of business in 
the State of Maryland and elsewhere, to purchasers thereof located 
in other States of the United States and in the District of Columbia, 
and maintain, and at all times mentioned herein have maintained, a 
substantial course of trade in said products, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their services and various materials, 
respondents have made certain statements and representations with 
respect thereto in newspapers of general distribution and through oral 
statements made by the individual respondents or their salesmen. By 
and through the use of said statements, respondents have represented, 
directly or by implication, that: 

1. They offer to install porches and other improvements at certain 
advertised prices. 

2. No building permits are necessary in order to make the home 
improvements. 

3. After completion of the improvements, the homes or buildings 
of the purchasers would be used to demonstrate the work done by 
respondents and the purchasers would receive a commission for work 
done on other homes as a result of the demonstration. 

4. Crawford Industries, Inc., offers substantial savings (as much 
as 50% on special offers) to its customers and that special financing 
(as low as $1.25 per week and up to five years to pay) is provided if 
desired. 

5. Crawford Industries, Inc., performs all work to be done without 
the employment of subcontractors. 

6. Crawford Industries, Inc., is the manufacturer of the materials 
sold by it. 

Par. 5. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact: 

1. The offer to install porches and other improvements at certain 
advertised prices was not a bona fide offer but was made for the pur- 
pose of obtaining leads as to persons interested in purchasing home 
improvements. 

2. In many instances building permits were necessary in order 
to make the home improvements and it was necessary, in several in- 
stances, to remove or substantially change the home improvements 
made, pursuant to contract made by the home owner and respondents, 
because of the lack of a building permit, to the injury and damage of 

‘the home owner. 
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3. Respondents do not use the homes or buildings of their pur- 

chasers for demonstration purposes and do not pay commissions to 
such purchasers for work done by respondents on other homes or 
buildings. 
_ 4, No savings of any kind are afforded by Crawford Industries, 
Inc., to customers who deal with respondents instead of competing 
contractors, and no financing or terms are provided by respondents 
over and beyond referral to the usual sources of credit available to 
the general public. 

5. Crawford Industries, Inc., relies entirely upon the services of 
subcontractors. 

6. Crawford Industries, Inc., does not manufacture any of the ma- 
terials sold by it. 

Par. 6. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations were, and are, true and into the purchase 
of substantial quantities of respondents’ materials and services by 
reason of said erroneous and mistaken belief. 

Par. 7. Theaforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and constituted, and now constitute, unfair and deceptive acts and 
practices in commerce, within the intent and meaning of the Fed- 
eral Trade Commission Act. 


Mr. Ames W. Williams for the Commission. 
Mr. Miles R. Eisenstein, Baltimore, Md., for the respondent. 


Inrrrau Decision AS TO RESPONDENT IRvING ZIMMERMAN 
BY Watter R. Jounson, Hearing EXAMINER 


In the complaint dated June 2, 1961, respondent Irving Zimmerman, 
individually and as an officer of Crawford Industries, Inc., a corpora- 
tion, is charged with violating the provisions of the Federal Trade 
Commission Act. 

On July 6, 1961, respondent Irving Zimmerman and his attorney 
entered into an agreement with counsel in support of the complaint 
for a consent order. 

The respondents Crawford Industries, Inc., a corporation, and 
Joseph Silver, alias James Crawford, individually and as an officer 
of said corporation, are not parties to the aforementioned agreement 
and are subject to further proceedings. 

Under the foregoing agreement, the respondent admits the juris- 
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dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect 
as if entered after a full hearing. The agreement includes a waiver 
by the respondent of all rights to challenge or contest the validity of 
the order issuing in accordance therewith. The agreement further 
recites that it is for settlement purposes only and does not constitute 
an admission by the respondent that he has violated the law as alleged 
in the complaint. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner being of the opinion that the agreement and 
the proposed order provide an appropriate basis for disposition of 
this proceeding as to said respondent, the agreement is hereby ac- 
cepted and it is ordered that the agreement shall not become a. part 
of the official record of the proceeding unless and until it becomes a 
part of the decision of the Commission. The following jurisdictional 
findings are made and the following order issued. 

1. Individual respondent, Irving Zimmerman, 21 Randall Street, 
Pikesville, Maryland, is an officer of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondent Irving Zimmerman, individually and 
as an officer of Crawford Industries, Inc., a corporation, and re- 
spondent’s representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale 
or sale of any services or materials, or both, in connection with the 
repair, remodeling, construction or renovating of homes or other 
buildings, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from represent- 
ing, directly or by implication, that: 

1. Respondent offers to sell any services or materials when such 
offer is not a bona fide offer to sell such services or materials. 

2. A building permit is not required to make additions or improve- 
ments to buildings, unless such is the fact. 

3. The homes or other buildings of respondent’s purchasers will 
be used for demonstration purposes, or that such purchasers will be 
paid a commission for work done by respondent on other homes or 
buildings, as a result of such demonstrations. 

693-490-6427 
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4. Purchasers realize savings in dealing with respondent from 
prices charged by others, or that any financing is available to pur- 
chasers other than the usual sources of credit available to the general 
public. 

5. Any work done pursuant to respondent’s contract with pur- 
chasers is done by respondent. 

6. Respondent manufactures any of the materials sold by him. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 6th day of Sep- 
tember 1961, become the decision of the Commission; and accord- 
ingly: 

It is ordered, That Irving Zimmerman, individually and as an of- 
ficer of Crawford Industries, Inc., a corporation, shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with the order to cease and desist. 


Mr. Ames W. Williams and Mr. Herbert L. Blume for the 
Commission. 
Inrrrau Decision By WAtTER R. JoHNSoN, Heartne EXAMINER 


The Federal Trade Commission on June 2, 1961, issued its complaint 
herein charging that Crawford Industries, Inc., a corporation, and 
Joseph Silver, alias James Crawford, and Irving Zimmerman, indi- 
vidually and as officers of said corporation, had violated the provisions 
of the Federal Trade Commission Act in certain particulars. 

The said respondents, with the exception of Joseph Silver, alias 
James Crawford, were duly served with a copy of the complaint, 
wherein the 16th day of August 1961, at 10 o’clock was fixed as the 
time and Federal Trade Commission Building, Washington, D.C., as 
the place when and where a hearing would be had, before a hearing 
examiner of said Commission, on the charges set forth in the com- 
plaint, at which time and place respondents would have the right 
under said Act to appear and show cause why an order should not be 
entered requiring respondents to cease and desist from the violation 
of law charged in the complaint. 

This decision does not dispose of the matter as to the respondent 
Irving Zimmerman, individually and as an officer of the named cor- 


poration, and in respect to said respondent the charges of the complaint 
remain pending. 
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Respondent Joseph Silver, alias James Crawford, was not individ- 
ually served with copy of the complaint and the complaint should 
therefore be dismissed without prejudice as to him. 

Hearing was had at the time and place fixed in the complaint and 
the respondent Crawford Industries, Inc., a corporation, failed to 
file answer and failed to appear at said hearing. Pursuant to the 
Commission’s Rules of Practice for Adjudicative Proceedings, the 
hearing examiner, without further notice to said respondent, found 
the facts, as they pertain to said respondent, to be as alleged in the 
complaint, and at said time and place hearing was had to determine 
the form of order. 

The hearing examiner finds the following facts as set forth in the 
complaint are true: 

Respondent Crawford Industries, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Maryland. 
Its office and principal place of business is located at 5107 Baltimore 
Avenue, Hyattsville, Maryland. 

Respondent Crawford Industries, Inc., is now, and for some time 
last past has been, engaged in advertising, offering for sale, and sale 
of home repairs, including the furnishings and installation of alumi- 
num siding, jalousies and awnings, recreation rooms and porch 
enclosures. 

In the course and conduct of its business, respondent Crawford In- 
dustries, Inc., now causes, and for some time last past has caused, mate- 
rials used in home repairs, when sold, to be shipped from its place of 
business in the State of Maryland and elsewhere, to purchasers thereof 
located in other States of the United States and in the District of 
Columbia, and maintains and at all times mentioned herein, has main- 
tained, a substantial course of trade in said products, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

In the course and conduct of its business, and for the purpose of 
inducing the sale of its services and various materials, respondent 
Crawford Industries, Inc., has made certain statements and repre- 
sentations with respect thereto in newspapers of general distribution 
and through oral statements made by the individual respondents or 
their salesmen. By and through the use of said statements, respondent 
Crawford Industries, Inc., has represented, directly or by implication, 
that: 

1. It offers to install porches and other improvements at certain 
advertised prices. 

2. No building permits are necessary in order to make the home 
improvements. 

3. After completion of the improvements, the homes or buildings 
of the purchasers would be used to demonstrate the work done by re- 
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spondent Crawford Industries, Inc., and the purchasers would receive 
a commission for work done on other homes as a result of the 
demonstration. 

4. Crawford Industries, Inc., offers substantial savings (as much 
as 50% on special offers) to its customers and that special financing 
(as low as $1.25 per week and up to five years to pay) is provided if 
desired. 

5. Crawford Industries, Inc., performs all work to be done without 
the employment of subcontractors. 

6. Crawford Industries, Inc., is the manufacturer of the materials 
sold by it. 

The aforesaid representations are false, misleading and deceptive. 
In truth and in fact: 

1. The offer to install porches and other improvements at certain 
advertised prices was not a bona fide offer but was made for the pur- 
pose of obtaining leads as to persons interested in purchasing home 
improvements. 

2. In many instances building permits were necessary in order to 
make the home improvements and it was necessary, in several in- 
stances, to remove or substantially change the home improvements 
made, pursuant to contract made by the home owner and respondent 
Crawford Industries, Inc., because of the lack of a building permit, 
to the injury and damage of the home owner. 

3. Respondent Crawford Industries, Inc., does not use the homes 
or buildings of its purchasers for demonstration purposes and does 
not pay commissions to such purchasers for work done by said repond- 
ent on other homes or buildings. 

4. No savings of any kind are afforded by Crawford Industries, 
Inc., to customers who deal with respondent instead of competing con- 
‘tractors, and no financing or terms are provided by respondent over 
and beyond referral to the usual sources of credit available to the gen- 
eral public. 

5. Crawford Industries, Inc., relies entirely upon the services of 
subcontractors. 

6. Crawford Industries, Inc., does not manufacture any of the ma- 
terials sold by it. 

The use by respondent Crawford Industries, Inc., of the aforesaid 
false, misleading and deceptive statements, representations and prac- 
tices has had, and now has, the capacity and tendency to mislead mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that such statements and representations were, and are, true and into 
the purchase of substantial quantities of respondent’s materials and 
services by reason of said erroneous and mistaken belief. 
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The aforesaid acts and practices of respondent Crawford Indus- 
tries, Inc., as herein-above found, are all to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
at the intent and meaning of the Federal Trade Commission 
Act. 


ORDER 


It is ordered, That the respondent Crawford Industries, Inc., a cor- 
poration, and its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device in connection with 
offering for sale or sale of any services or materials, or both, in con- 
nection with the repair, remodeling, construction or renovating of 
homes or other buildings, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from representing, directly or by implication, that: 

1. Respondent offers to sell any services or materials when such 
offer is not a bona fide offer to sell such services or materials. 

2. A building permit is not required to make additions or improve- 
ments to buildings, unless such is the fact. 

3. The homes or other buildings of respondent’s purchasers will 
be used for demonstration purposes, or that such purchasers will be 
paid a commission for work done by respondent on other homes or 
buildings, as a result of such demonstrations. 

4, Purchasers realize savings in dealing with respondent from prices 
charged by others, or that any financing is available to purchasers 
other than the usual sources of credit available to the general public. 

5. Any work done pursuant to respondent’s contract with purchas- 
ers is done by respondent. 

6. Respondent manufactures any of the materials sold by it. 

It is further ordered, That complaint be dismissed, without preju- 
dice, as to Joseph Silver, alias James Crawford. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


This matter having come on to be heard by the Commission upon 
its review of the hearing examiner’s initial decision filed on August 17, 
1961, and the Commission having determined that said initial deci- 
sion is appropriate in all respects to dispose of this proceeding: 

It is ordered, That the aforesaid initial decision be, and it hereby 
is, adopted as the decision of the Commission. 

It is further ordered, That respondent, Crawford Industries, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
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with the Commission a report, in writing, setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist. 


In ree MAtTrer oF 


ROYAL TILE CO. OF NORTH PHILADELPHIA ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8286. Complaint, Feb. 8, 1961—Decision, Sept. 7, 1961 


Consent order requiring 17 associated companies engaged in the retail sale of 
rubber and asphalt tile and other floor coverings in several States, to cease 
falsely representing excessive prices as the usual prices for their merchan- 
dise and the difference between such amounts and the sale prices, as savings 
for purchasers, through use of such typical statements in newspaper adver- 
tisements as “Flextone Tile 12¢ each Reg. 17¢”, “Congo-Wall, original 59¢, 
Run ft. 5 Run Foot for $1”, ete. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the respondents 
described in the caption hereof have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondents Royal Tile Co. of North Philadelphia, 
Royal Tile Co. of South Philadelphia, and Royal Tile Co. of Suburban 
Philadelphia are corporations organized, existing and doing business 
under and by virtue of the laws of the State of Pennsylvania with their 
main offices and principal place of business located at 424 Central 
Avenue, Cheltenham, Pennsylvania. 

Respondent Royal Tile Co. of Eastern Maryland is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Maryland with its main office and principal place 
of business located at 424 Central Avenue, Cheltenham, Pennsylvania. 

Respondents Royal Tile Co. of Central New Jersey and Royal Tile 
Co. of Southern New Jersey are corporations organized, existing and 
doing business under and by virtue of the laws of the State of New 


ROYAL TILE OF NORTH PHILADELPHIA ET AL. 407 
406 Complaint 


Jersey with their main office and principal place of business located 
at 424 Central Avenue, Cheltenham, Pennsylvania. 

Individual respondents Jack Tizer and Vivian Tizer are officers of 
all the corporate respondents named in Paragraph One. They formu- 
late, direct and control the acts and practices of the corporate re- 
spondents, including the acts and practices herein set forth. Their 
address is the same as that of the corporate respondents named in 
Paragraph One hereof. 

Par. 2. Respondents Royal Tile Co. of Eastern Pennsylvania, 
Royal Tile Co. of Delaware Valley, Royal Tile Co. of West Philadel- 
phia, Royal Tile Co. of Central Pennsylvania, Royal Tile Co. of 
Beaver Valley, Royal Tile Co. of Greater Pittsburgh, Royal Tile Co. 
of Suburban Pittsburgh, and Royal Tile Co. of Western Pennsylvania 
are corporations organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania with their principal 
office and place of business located at 296 Keswick Avenue, Glenside, 
Pennsylvania, 

Respondents Royal Tile Co. of Northern Massachusetts, Royal Tile 
Co. of Southeast Massachusetts, and Royal Tile Co. of Mid-Massachu- 
setts are corporations organized, existing and doing business under and 
by virtue of the laws of the State of Massachusetts with their main 
office and principal place of business located at 296 Keswick Avenue, 
Glenside, Pennsylvania. 

Individual respondents William Tizer and Frank Ochman are offi- 
cers of all of the corporate respondents named in Paragraph Two 
herein. They formulate, direct and control the acts and practices of 
said corporate respondents, including the acts and practices herein set 
forth. Their address is the same as that of the corporate respondents 
named in Paragraph Two hereof. 

Par. 8. Respondent Jack Tizer owns and controls individual pro- 
prietorships which do business under the name of Royal Carpet and 
Linoleum Company in Long Island, New York, Cleveland, Ohio, Los 
Angeles, California, and Richmond, Virginia. 

Respondent William Tizer owns and controls individual proprietor- 
ships which do business under the names of Royal Tile Co, of Coats- 
ville, Pennsylvania, Royal Tile Co. of Eastern Pennsylvania, and 
Royal Tile Co. of Wilkes-Barre, Pennsylvania. 

Par. 4. All respondents are engaged in the sale of rubber and 
asphalt tile and other floor coverings at retail direct to the consuming 
public. 

Par. 5. In the course and conduct of their business, respondents 
have been and are engaged in disseminating and causing to be dissem1- 
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nated in newspapers of interstate circulation, advertisements designed 
and intended to induce sales of their merchandise. 

In the further course and conduct of their business, respondents are 
now, and for some time last past have been, transmitting and receiv- 
ing, by the United States mails and by other means, newspaper ad- 
vertising mats, checks, sales memoranda and other written documents 
to and from respondents’ various places of business in the United 
States and all respondents have been and are engaged in extensive 
commercial intercourse in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 6. Among and typical but not all inclusive of the statements 
appearing in the advertisements described in Paragraph Five are the 
following: 

Flextone Tile 12¢ each Reg. 17¢ 

Congo-Wall, orginal 59¢, Run ft. 

5 Run Foot for $1. 

Genuine Sandran, Reg. 1.79, 93¢ lin. ft. 

Rubber Tile 16¢ ea. Reg. 24¢ 

Par. 7. Through the use of the higher amounts in connection with 
the words “Reg.” and “original” the respondents represented that said 
amounts were the prices at which they had usually and customarily 
sold the merchandise referred to in the recent and regular course of 
business and through the use of the said higher amounts and the 
lesser amounts represented savings from the prices at which the 
merchandise referred to had been sold by respondents in the recent 
regular course of their business. 

Par. 8. The aforesaid representations were and are false, mis- 
leading and deceptive. In truth and in fact the amounts set out in 
connection with the words “Reg.” and “original” were in excess of 
the prices at which the merchandise referred to had been sold by 
respondents in the recent regular course of their business and the 
differences between said amounts and the lesser amounts did not repre- 
sent savings from the prices at which the merchandise had been sold 
by respondents in the recent regular course of their business. 

Par. 9. At all times mentioned herein, respondents have been and 
are in substantial competition, in commerce, with corporations, firms 
and individuals in the sale of rubber and asphalt tile and other types 
of floor covering of the same general kind and nature as those sold 
by respondents. 

Par. 10. The use by respondents of the aforesaid false, misleading 
and deceptive statements and representations and practices has had, 
and now has, the capacity and tendency to mislead members of the 
purchasing public into the mistaken and erroneous belief that said 
statements and representations were and are true and into the purchase 


ROYAL TILE OF NORTH PHILADELPHIA ET AL. 409 
406 Decision 


of substantial quantities of respondents’ products by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been and is being unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been 
and is being done to competition in commerce. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Frederick McManus for the Commission. 
Mr. Samuel Kagle, Philadelphia, Pa., for respondents. 


Intrrat Decision spy Raymonp J. Lyncu, Heartnc ExaMIner 


The complaint in this proceeding, issued February 8, 1961, charges 
the above-named respondents with violation of the provisions of the 
Federal Trade Commission Act. 

On June 21, 1961, there was submitted to the undersigned hearing 
examiner an agreement between respondents and counsel supporting 
the complaint providing for the entry of a consent order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect as 
if entered after a full hearing and the document includes a waiver 
by the respondents of all rights to challenge or contest the validity 
of the order issuing in accordance therewith. The agreement further 
recites that it is for settlement purposes only and does not constitute 
an admission by the respondents that they have violated the law as 
alleged in the complaint, and that the complaint may be used in con- 
struing the terms of the order. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the Com- 
mission. ‘ 

The agreement further provides that the complaint insofar as it 
concerns respondents Vivian Tizer and Frank Ochman, in their in- 
dividual capacities but not as officers of the corporate respondents, 
should be dismissed for the reasons set forth in affidavits attached 
thereto to the effect that said respondents have not participated in 
the formulation, direction or control of the advertising of the said 


corporate respondents. 
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The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
priate basis for settlement and disposition of this proceding, the 
agreement is hereby accepted, and it is ordered that said agreement 
shall not become a part of the official record unless and until it be- 
comes a part of the decision of the Commission. The following jur- 
isdictional findings are made and the following order issued. 


JURISDICTIONAL FINDINGS 


1. Respondents Royal Tile Co. of North Philadelphia, Royal Tile 
Co. of South Philadelphia, and Royal Tile Co. of Suburban Phila- 
delphia, are corporations organized, existing and doing business under 
and by virtue of the laws of the State of Pennsylvania with their 
main offices and principal place of business located at 424 Central 
Avenue, Cheltenham, Pennsylvania. 

Respondent Royal Tile Co. of Eastern Maryland is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Maryland with its main office and principal place of 
business located at 424 Central Avenue, Cheltenham, Pennsylvania. 

Respondents Royal Tile Co. of Central New Jersey and Royal Tile 
Co. of Southern New Jersey are corporations organized, existing and 
doing business under and by virtue of the laws of the State of New 
Jersey with their main office and principal place of business located at 
424 Central Avenue, Cheltenham, Pennsylvania. 

Individual respondents Jack Tizer and Vivian Tizer are officers of 
all the corporate respondents named in paragraph 1 hereof. They 
formulate, direct and contro] the acts and practices of the corporate 
respondents. Their address is the same as that of the corporate re- 
spondents named in paragraph 1 hereof. 

2. Respondents Royal Tile Co. of Eastern Pennsylvania, Royal 
Tile Co. of Delaware Valley, Royal Tile Co. of West Philadelphia, 
Royal Tile Co. of Central Pennsylvania, Royal Tile Co. of Beaver 
Valley, Royal Tile Co. of Greater Pittsburgh, Royal Tile Co. of 
Suburban Pittsburgh, and Royal Tile Co. of Western Pennsylvania 
are corporations organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania with their principal 
office and place of business located at 296 Keswick Avenue, Glenside, 
Pennsylvania. 

Respondents Royal Tile Co. of Northern Massachusetts, Royal Tile 
Co. of Southeast Massachusetts, and Royal Tile Co. of Mid-Massa- 
chusetts are corporations organized, existing and doing business under 
and by virtue of the laws of the State of Massachusetts with their 


main office and principal place of business located at 296 Keswick 
Avenue, Glenside, Pennsylvania. 
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Individual respondents William Tizer and Frank Ochman are of- 
ficers of all of the corporate respondents named in paragraph 2 
hereof. They formulate, direct and control the acts and practices of 
said corporate respondents except as hereinafter set forth. Their 
address is the same as that of the corporate respondents named in 
paragraph 2 hereof. 

3. Respondent Jack Tizer owns and controls individual proprietor- 
ships which do business under the name of Royal Carpet and Linoleum 
Company, in Long Island, New York, Cleveland, Ohio, Los Angeles, 
California, and Richmond, Virginia. 

Respondent William Tizer owns and controls individual proprietor- 
ships which do business under the names of Royal Tile Co. of Coats- 
ville, Pennsylvania, Royal Tile Co. of Eastern Pennsylvania, and 
Royal Tile Co. of Wilkes-Barre, Pennsylvania. 

4. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It ts ordered, That the respondents Royal Tile Co. of North Phila- 
delphia, Royal Tile Co. of South Philadelphia, Royal Tile Co. of 
Suburban Philadelphia, Royal Tile Co. of Eastern Maryland, Royal 
Tile Co. of Central New Jersey, Royal Tile Co. of Southern New 
Jersey, corporations, and their officers, and Jack Tizer, individually 
and as an officer of said corporations, and doing business under the 
name of Royal Carpet and Linoleum Company, or under any other 
name or names, and Vivian Tizer, as an officer of said corporations; 
and Royal Tile Co. of Eastern Pennsylvania, Royal Tile Co. of 
Delaware Valley, Royal Tile Co. of West Philadelphia, Royal Tile 
Co. of Central Pennsylvania, Royal Tile Co. of Beaver Valley, Royal 
Tile Co. of Greater Pittsburgh, Royal Tile Co. of Suburban Pitts- 
burgh, Royal Tile Co. of Western Pennsylvania, Royal Tile Co. of 
Northern Massachusetts, Royal Tile Co. of Southeast Massachusetts, 
Royal Tile Co. of Mid-Massachusetts, corporations, and their officers, 
and William Tizer, individually and as an officer of said corporations, 
and Frank Ochman, as an officer of said corporations, and William 
Tizer, doing business under the name of Royal Tile Co. of Coatsville, 
Pennsylvania, Royal Tile Co. of Eastern Pennsylvania, and Royal 
Tile Co. of Wilkes-Barre, Pennsylvania, or under any other name or 
names; and respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of rubber and asphalt tile or other 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 
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1. Representing, directly or by implication, that any amount 1s 
respondents’ usual and customary retail price of merchandise when 
such amount is in excess of the price at which such merchandise has 
been usually and customarily sold at retail by respondents in the 
recent regular course of business. 

2. Representing, directly or by implication, that any saving is af- 
forded in the purchase of merchandise from respondents’ usual and 
customary retail price unless the price at which it is offered constitutes 
a reduction from the price at which such merchandise has been usually 
and customarily sold by respondents in the recent regular course of 
business. 

3. Using the words “Reg.” or “original” or any other word or term 
of the same import to describe or refer to prices of merchandise unless 
respondents have sold said merchandise at such prices in the recent 
regular course of business. 

4. Misrepresenting in any manner the amount of savings availabie 
to purchasers of respondents’ merchandise, or the amounts by which 
the prices of said merchandise are reduced from the prices at which 
said merchandise is usually and regularly sold by respondents in the 
recent regular course of their business. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to Vivian Tizer as an individual. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to Frank Ochman as an individual. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 7th day of Sep- 
tember 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That respondents Royal Tile Co. of North Phila- 
delphia, Royal Tile Co. of South Philadelphia, Royal Tile Co. of 
Suburban Philadelphia, Royal Tile Co. of Eastern Maryland, Royal 
Tile Co. of Central New Jersey, and Royal Tile Co. of Southern 
New Jersey, corporations, and Jack Tizer, individually and as an 
officer of said corporations, and doing business under the name of 
Royal Carpet and Linoleum Company, and Vivian Tizer, as an officer 
of said corporations; and Royal Tile Co. of Eastern Pennsylvania, 
Royal Tile Co. of Delaware Valley, Royal Tile Co. of West Phila- 
delphia, Royal Tile Co. of Central Pennsylvania, Royal Tile Co. 
of Beaver Valley, Royal Tile Co. of Greater Pittsburgh, Royal Tile 
Co. of Suburban Pittsburgh, Royal Tile Co. of Western Pennsylvania, 
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Royal Tile Co. of Northern Massachusetts, Royal Tile Co. of South- 
east Massachusetts, Royal Tile Co. of Mid-Massachusetts, corporations, 
and William Tizer, individually and as an officer of said corporations, 
and Frank Ochman, as an officer of said corporations, and William 
Tizer, doing business under the name of Royal Tile Co. of Coatsville, 
Pennsylvania, Royal Tile Co. of Eastern Pennsylvania, and Royal Tile 
Co. of Wilkes-Barre, Pennsylvania, shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist. 


In THe MATTER oF 


A. E. NELSON AND COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8376. Complaint, Apr. 25, 1961—Decision, Sept. 7, 1961 


Consent order requiring a Wilkes-Barre, Pa., clothing manufacturer to cease 
violating the Wool Products Labeling Act by tagging as ‘95% wool, 5% 
Nylon”, boys’ trousers which contained substantially less wool than thus 
represented, and by failing to label wool products as required; and to 
cease making the same false statement as to fiber content in catalogs, and 
stating also that the domestically manufactured trousers were “Manufac- 
tured and Styled in Italy * * *”, “Imported from Italy”, etc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that A. E. Nelson and Company, Inc., a cor- 
poration, and Alfred E. Nelson, individually and as an officer of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of said Acts and the Rules and Regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent A. E. Nelson and Company, Inc. is a 
corporation organized and existing and doing business under and by 
virtue of the laws of the Commonwealth of Pennsylvania. 

Individual respondent Alfred E. Nelson is President and Treasurer 
of the corporate respondent. Said individual respondent formulates, 
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directs and controls the acts, practices and policies of said corporate 
respondent. Respondents’ office and place of business is located at 38 
Baltimore Street, Wilkes-Barre, Pennsylvania. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since 1959, respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and 
offered for sale in commerce, as “commerce” is defined in said Act, 
wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within 
the intent and meaning of Section 4(a) (1) of the Wool Products 
Labeling Act and the Rules and Regulations promulgated thereunder, 
in that they were falsely and deceptively labeled or tagged with re- 
spect to the character and amount of the constituent fibers contained 
therein. 

Among such misbranded wool products were men’s and/or boys’ 
trousers labeled or tagged as 95% wool, 5% Nylon, whereas, in truth 
and in fact, said products contained substantially less woolen fibers 
than represented. 

Par. 4. Certain of said wool products were further misbranded 
by the respondent in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4(a) (2) of the Wool Prod- 
ucts Labeling Act and in the manner and form as prescribed by the 
Rules and Regulations promulgated under said Act. 

Par. 5. The respondents, in the course and conduct of their busi- 
ness, as aforesaid, were and are in substantial competition in com- 
merce with corporations, firms, and individuals likewise engaged 
in the sale of wool products, including men’s and/or boys’ trousers. 

Par. 6. The acts and practices of the respondents, as set forth 
above, were and are in violation of the Wool Products Labeling Act 
and the Rules and Regulations promulgated thereunder, and con- 
stituted and now constitute unfair and deceptive acts and practices 
and unfair methods of competition, in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 

Par. 7. In the course and conduct of their business, and for the 
purpose of inducing the sale of their trousers, respondents set forth a 
depiction of a label which indicates the garments have been imported, 
and have made certain statements with respect to the wool content, 
the place of manufacture, and the styling of their trousers in catalogs 
mailed to the retail trade in the United States. 

Among and typical of the statements contained in said catalogs are 
the following: 

95% wool—5% Nylon 
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Depicted is the reproduction of a label that states: 
Manufactured and Styled 
in Italy by 
Lanisa 
Imported from Italy 

Under the depicted label is the following: 

Each pair in No. 3670 Range 

carries this Imported Label 


Par. 8. Such statements and depictions are false, misleading and 
deceptive. In truth and in fact, the garments contain substantially 
less wool than indicated; the garments were not manufactured or 
styled in Italy or imported from Italy, but, in truth and in fact, were 
manufactured by the respondents in the United States. 

Par. 9. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and depictions has had, and now has, the 
capacity and tendency to lead prospective purchasers into the er- 
roneous and mistaken belief that said statements and depictions were 
and are true and thus to induce prospective purchasers to buy sub- 
stantial quantities of respondents’ product by reason of said erroneous 
and mistaken belief. As a consequence thereof, substantial trade in 
commerce has been unfairly diverted to respondents from their com- 
petitors and substantial injury has been, and is being, done to competi- 
tion in commerce. 

Par. 10. The acts and practices of said respondents, as hereinabove 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted and now constitute 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 

Mr. Michael P. Hughes supporting the complaint. 

Mr. Thomas EF. Roberts and Mr. Nathan Hyman of Wilkes-Barre, 
Pa., for respondent. 


Inirrat Decision By JoHNn B. Pornpexter, Heartnc ExaMINnER 


On April 25, 1961, the Federal Trade Commission issued a com- 
plaint charging that the above-named respondents, in the course and 
conduct of their business, and for the purpose of inducing the sale of 
certain woolen products, had violated the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder and 
the Federal Trade Commission Act. 
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After issuance and service of the complaint, A. E. Nelson and Com- 
pany, Inc., a corporation, its attorneys, and counsel supporting the 
complaint entered into an agreement for a consent order. The agree- 
ment has been approved by the [Acting] Director and the [ Assistant] 
Director of the Bureau of Litigation and disposes of the matters com- 
plained about as to all parties except as to Alfred E. Nelson. Reliable 
information has been presented to the Commission which discloses the 
fact that the individual respondent Alfred E. Nelson is deceased and 
the complaint insofar as it concerns Alfred E. Nelson is hereby dis- 
missed. 

The pertinent provisions of said agreement are as follows: Re- 
spondent admits all jurisdictional facts; the complaint may be used 
in construing the terms of the order; the order shall have the same 
force and effect as if entered after a full hearing and the said agree- 
ment shall not become a part of the official record of the proceeding 
unless and until it becomes a part of the decision of the Commission ; 
the record herein shall consist solely of the complaint and the agree- 
ment; respondent waives the requirement that the decision must con- 
tain a statement of findings of fact and conclusions of law ; respondent 
waives further procedural steps before the hearing examiner and the 
Commission, and the order may be altered, modified, or set aside in the 
manner provided by statute for other orders; respondent waives any 
right to challenge or contest the validity of the order entered in ac- 
cordance with the agreement and the signing of said agreement is for 
settlement purposes only and does not constitute an admission by re- 
spondent that it has violated the law as alleged in the complaint. 

The undersigned hearing examiner having considered the agreement 
and proposed order, hereby accepts such agreement, makes the follow- 
ing jurisdictional findings, and issues the following order: 


JURISDICTIONAL FINDINGS 


1. Respondent A. E. Nelson and Company, Inc. is a corporation 
existing and doing business under and by virtue of the laws of the 
Commonwealth of Pennsylvania, with its office and principal place of 
business located at 88 S. Baltimore Street, in the City of Wilkes- 
Barre, State of Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of respondent A. E. Nelson and Com- 
pany, Inc., a corporation, and the proceeding is in the public interest. 


ORDER 


It is ordered, That respondent A. EB. Nelson and Company, Inc., a 
corporation, and its officers, and respondent’s representatives, agents 
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and employees, directly or through any corporate or other device, in 
connection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939, of trousers or 
other wool products, as such products are defined in and subject to 
the Wool Products Labeling Act of 1939, do forthwith cease and de- 
sist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein. 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939. 

It is further ordered, 'That respondent A. E. Nelson and Company, 
Inc., a corporation, and its officers, and respondent’s representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
trousers, or any other product, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from misrepresenting, directly or by implication, in any manner, the 
fiber content, place of manufacture and styling of their garments or of 
any other products. 

It is further ordered, 'That the complaint insofar as it concerns 
Alfred E. Nelson, be dismissed and the same is hereby dismissed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


The Commission having considered the initial decision of the hear- 
ing examiner filed July 21, 1961, wherein he accepted an agreement 
containing a consent order to cease and desist executed by the’ re- 
spondent, A. E. Nelson and Company, Inc., and counsel in support 
of the complaint ; and 

It appearing that the initial decision erroneously states that the 
consent agreement was approved by the “Director and the Acting 
Director of the Bureau of Litigation” when, in fact, the agreement 
was approved by the Acting Director and Assistant Director of that 
Bureau; and 

The Commission being of the opinion that this error should be 
corrected : 

It is ordered, That the initial decision be, and hereby is, modified 
by striking the words “Director and the Acting Director” from line 
five of the second paragraph thereof and substituting therefor the 
words “Acting Director and Assistant Director”. 

It is further ordered, That the initial decision, as so modified, shall, 

693-490—64_28 
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on the 7th day of September 1961, become the decision of the Com- 
mission. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the Hearing Examiner shall, on the 8th day of Sep- 
tember 1961, become the decision of the Commission ; and, accordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 


In THE MatTrer oF 
JAMES LEES AND SONS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(a) 
OF THE CLAYTON ACT 


Docket 7640. Complaint, Oct. 28, 1959—Decision, Sept. 8, 1961 


Consent order requiring a substantial factor in the carpet industry—with head- 
quarters in Bridgeport, Pa., and several manufacturing plants in other 
States—to cease discriminating in price between purchasers of its rugs and 
carpets by (1) use of such devices as an annual cumulative quantity dis- 
count system with graduated discounts ranging from 1 to 5% of annual 
net purchases and under which, while purchasers of up to $5,001 received 
no volume discounts, those purchasing over $90,001 received 5% and thus 
had a significant price advantage over their smaller competitors; and (2) 
allowing chain customers to combine the purchase volume of their various 
stores so as to qualify for the higher discount allowed on the larger ag- 
gregate total, so that in many instances an individual non-chain customer 
which purchased in considerably greater volume than a chain unit com- 
petitor received no discount or a lower one than the individual chain store. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (a) of Section 2 of the Clayton Act 
(U.S.C. Title 15, Section 13), as amended by the Robinson-Patman 
Act, approved June 19, 1936, hereby issues its complaint stating its 
charges with respect thereto as follows: 
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Paracrapy 1. Respondent James Lees and Sons Company is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Pennsylvania, with its principal office 
located in the City of Bridgeport, State of Pennsylvania. 

Par. 2. Respondent is engaged in the manufacture, sale and distri- 
bution of rugs and carpets. Respondent is ‘a substantial factor in the 
carpet industry with a sales volume in 1958 in excess of $68,120,000 
and manufacturing plants located in Glasgow, Virginia, Dahlonega 
and Rabun Gap, Georgia, and Robbinsville, North Carolina. 

Par. 3. In the course and conduct of its business respondent now 
causes, and for some time last past has caused, its rugs and carpets, 
when sold for use or resale, to be shipped from its manufacturing 
plants in the aforesaid States to purchasers thereof located in various 
other States of the United States and maintains, and at all times: 
mentioned herein has maintained, a substantial course of trade in said 
rugs and carpets in commerce as “commerce” is defined in the afore- 
said Clayton Act. 

Par. 4. Respondent, in the course and conduct of its business, has 
discriminated in price between different purchasers of its rugs and 
carpets of like grade and quality, by selling said products at higher 
and less favorable net purchase prices to some purchasers than the 
same are sold to other purchasers who have been and are in competi- 
tion with the purchasers paying the higher prices. 

Par. 5. The following example is illustrative of respondent’s dis- 
criminatory pricing practices among and between the retailer pur- 
chases of its rugs and carpets. 

Respondent now has, and for the past several years has had in effect, 
an annual cumulative quantity discount system ranging from one to 
five percent, based on the total annual net purchases of its rugs and 
carpets as follows: 


Discount 
Annual Purchases (Percent) 
BEL SST Tp a a a 0) 
SOON EO mS (DOO ae ia eer ee ean eee ee 1 
ci bOietor sl OO0USE: rao e ESS eee UyT 2h ai oe eS 1% 
S10 OO LOn Sle (00 2. = ea ee an ee ea nee ena 1% 
ST SsMOL, LO, D1 WOO se a eee a en ee 1% 
$17:501! to *$21 250022 soo fos ee sa i eee 2 
$21,251 to $25,000_-__---_---_--------_--------------------- 2% 
$25,501 to $30,000__-__-_-______--__-------------------------- 2" 
$30,001 to $35,000__-_---_.----------------~------~----------- 274 
$35,001 to $40,000__.--------------------------------------- 3 
$40,001 to $45,000____-_------------------------------------ 3% 
$45,001 to $52,500___--_------------------------------------- 3% 
$52,501 to $60,000____---_---------------------------------- ae 
$60,001 to $67,500_----------------------------------------- : 
$67,501 to $75,000__---------------------------------------- oh 
$75,001 to $82,500__-_-------------------------------------- a 
$82,501 to $90,000__--------------~-------------------------- : 3h, 


Over $90,001__--------------------------------------------- 
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Respondent’s aforedescribed annual cumulative quantity discount 
system results in discriminatory net sales prices as between competitive 
purchasers in the different volume and discount brackets of said sched- 
ule. Purchasers of respondent’s products for competitive resale un- 
able to reach an annual purchase volume of $5,001, for example, receive 
no volume discounts on their purchases and thus have a significant 
buying price disadvantage. 

Moreover, the competitive effect of the resulting net price differences 
becomes even more apparent in connection with respondent’s applica- 
tion of the above discount schedule to chain stores. 

Respondent allows said chain purchasers to combine the purchase 
volume of their various stores so as to qualify for the higher discount 
allowed on the larger aggregate total of such purchase volume. In 
many instances the purchase volumes of the different individual stores 
of the chain are not sufficient to warrant such higher discount, but 
because of the policy of the respondent in granting the rate of dis- 
count on the combined purchase volumes of all the chain stores, each 
individual store is allowed the higher discount. 

In many instances respondent’s non-chain customers are purchasing 
individually from respondent in considerably greater volume than the 
individual chain store with whom they compete, and in so doing 
receive either no discount, or at best a low bracket discount cor- 
responding with their actual volume of purchases, while the com- 
petitive individual chain store is allowed the aforedescribed higher 
discount. The products sold under respondent’s various product 
lines are of like grade and quality in their respective lines, and these 
independent non-chain customers purchase the same grade and quality 
of merchandise from respondent as do its chain store customers. In 
many instances the individual chain stores and the independently 
owned stores are located in the same city or metropolitan area and 
both the chain and non-chain stores are in active and constant com- 
petition with and among and between each other for the consumer 
trade. 

Specific illustrations of representative net price differences oc- 
casioned between and among various but not all of the said favored 
and non-favored competing customers on commodities of like grade 
and quality sold by respondent in commerce during 1958, are as fol- 
lows in but three sample trade areas: 
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Akron, Ohio, Trade Area 
Customer Purchase Rebate 
volume 1! (percent) 
The M. O’Neill}]Company (chain store)__.__..___-____...__.._____ 34, 3 
‘aflltiated jchnintetorentoutsidie trading arphes.ceicocalascancesodok foi |lvo Be Tee Sel ace 
67, 090. 47 4,00 
Az Polsky: Oos(chainistore)/2 . Sss20228s5 9-3 Fearne acon ct deed oe cep 
PEHELORIO-B EN GUEO OO ne wee Sea ee a eee ee et, ie oe ot ‘ 3 
Hong fe Oon anes cbr eae! over to oes = 1 ie a eee pe ere 8, 749. 71 1. 25 
Mo Holub: Kurniture:©0., INnG-3.8-.-cccee en sen ee 5, 452. 37 1. 00 
GenehK antler jin pe ceed $y Rie on Reed hast sayy seed he nencs bi, al avec ton 2, 054. 04 0 


Se ee ee ee ee ee | eres 
1 Purchase volume determines rebate percentage. Rebate percentage is then applied to dollar amount 
of purchase volume remaining after deduction of cash discounts for payment within specified time periods. 


Cleveland, Ohio, Trade Area 


Customer Purchase . Rebate 
volume ! (percent) 
‘Tepe izheel Oompariy-224 - 2s ie 2 Saree were eet wernt shins ceed See 118, 701. 07 5. 00 
The Fries & Schuele Co_-_--_-_---__--___- . 59, 304. 33 3.75 
J. L. Goodman Furniture Co 48, 686. 26 3. 50 
Carlisle Allen Co.: 
ACTS RCTS CON AT tie SSS AE RS a SUE RG eel See Ye ees ee 21, 717.90 
Painesville, Ohio_--_- 8, 989. 27 
iW IOS Soo te oo one ae ee Pa nn a 11, 054. 44 
41, 761. 61 
ceetin li td Shee" seawater RIS oy alle cede he alae "39, 902. 37 
Banks Furniture & Equipment Co 18, 970. 84 
IMaTSHaN Smith ERC $< oon Pe 17, 205. 35 
Glyn & Boker-_-._-__---_ 11, 207. 41 
Gail G, Grant Co_--- 8, 564. 23 
Willard T. Parker____ 5, 080, 29 


Seer y Org PN CRIES see een ee cee eee nee ee ne See 4, 103. 90 


1 Purchase volume determines rebate percentage. Rebate percentage is then applied to dollar amount 
of purchase volume remaining after deduction of cash discounts for payment within specified time periods. 


Washington, D.C., Trade Area 


Customer Purchase Rebate 
volume 1! (percent) 


PH ME bred icsl be tad OY sod 2 (Ome = mpanlnad 2 calles Ap aeanls See emma ai Salar S $105, 343. 79 5.00 
TULICMN Vee OCA DEI © Olen e an ee sen eee ee setae nn ance eacene 89, 783. 40 5.00 
Ri Mrarsi Contract @o:, tre. (Chainstore) L222 4 2 eee ee eh Sse 36; 083547). 2 ares Bas 

Affiliated chain stores outside trading area__..----------------------------- DS (0 gf on |e ie Soe 


67, 314. 28 4. 00 


Reliable Stores Corp., Balt., Md.: 
National Furniture, Wash., D.C. (chain store) ------.--------------------- OAR OO Ih see eee 
House & Herrmann, Wash., D.C. (chain store) _._---------------- 6) 300-06) = Steere 


Julius Lansburg Furniture Co., Inc., Wash., D.C. (chain store) -- POSTS OO eee 
Hub Furniture Co., Wash., D.C. (chain store) 20) 690.47 |eees See 
Affiliated chain stores outside trading area___------------ 20; 425, 30st SAP beet 
55, 506. 64 8. 75 
Kons: CarpetiComert= Us. eet ee lis se ee arse a seh eS ted lakh 36, 112. 73 3.00 
(Shr Tees euad {Chaya GCS, eceeer eld Se Ae nantes enc ok ys ta eng Dae 24, 979. 19 2.25 
Wm. E. Miller Furniture Co__--------- 24, 233. 32 2. 25 
Carpet Center. 82... an ee en ao reeene, 16, 873. 98 1.75 
Owens Furniture Mart__------------+---- 14, 841. 91 1.75 
Hampshire House Furniture Co_--------- 12, 374. 89 1. 50 
@urtis Bros., Aue sui tsos2ts 2 eet Ske ts 10, 053. 19 1. 50 
Stratford Carpet Shop, Inc. .-+------------- 9, 579. 27 1.25 
©; i Bares o.Sonsl2_ 2222221222 22 esi 8, 992. 43 1. 25 
INazablany TOs i= ee on aah ate 6, 092. 01 1.00 
Mazor Masterpieces Furniture Co_----------- 5, 391. 66 1.00 
‘Office Rurniture; mG". 28: 2s nee ee iy ey sa : 


Schneider Furniture__.--..-------------------=--+-----+----------------+------- 


1 Purchase volume determines rebate percentage. Rebate percentage is then applied to dollar amount 
of purchase volume remaining after deduction of cash discounts for payment within specified time periods. 
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Par. 6. The effect of respondent’s aforesaid discriminations in price 
between the said different purchasers of its said products of like grade 
and quality sold in manner and method and for purposes as afore- 
stated, may be substantially to lessen competition or tend to create a 
monopoly in the lines of commerce in which respondent and the afore- 
said favored purchasers are engaged, or to injure, destroy or prevent 
competition with said respondent or said favored purchasers. 

Par. 7. The aforesaid discriminations in price by respondent as 
hereinabove alleged and described constitute violations of subsection 
(a) of Section 2 of the aforesaid Clayton Act as amended. 


Mr. Eldon P. Schrup for the Commission. 
Montgomery, McCracken, Walker & Rhoads, by Mr. John F. 
Headley, Philadelphia, Pa., for respondent. 


Inir1au Decision By Water R. Jounson, Heartne EXAMINER 


In the complaint dated October 28, 1959, amended June 7, 1961, the 
respondent is charged with violating the provisions of subsection (a) 
of Section 2 of the Clayton Act, as amended. 

On June 29, 1961, respondent, by its duly authorized officer and 
counsel, entered into an agreement with counsel in support of the com- 
plaint for a consent order, which was submitted to the hearing ex- 
aminer for his consideration on July 26, 1961. 

Under the foregoing agreement the respondent admits the juris- 
dictional facts alleged in the amended complaint. The parties agree, 
among other things, that the cease and desist order there set forth 
may be entered without further notice and have the same force and 
effect as if entered after a full hearing. The agreement includes a 
waiver by the respondent of all rights to challenge or contest the 
validity of the order issuing in accordance therewith. The agreement 
further recites that it is for settlement purposes only and does not con- 
stitute an admission by the respondent that it has violated the law as 
alleged in the amended complaint, and that said amended complaint 
may be used in construing the terms of the order. 

The hearing examiner finds that the content of the agreement meets 
ull of the requirements of Section 3.25(b) of the Rules of the Com- 
mission. 

Under the agreement the complaint, as amended, insofar as it con- 
cerns the allegation of “primary line injury,” namely, to substantially 
lessen competition or tend to create a monopoly in the line of com- 
merce in which respondent is engaged, or to injure, destroy or prevent 
competition with said respondent, should be dismissed on the grounds 
that the evidence at hand in the light of subsequent developments is 
insufficient to substantiate such allegation. 
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The hearing examiner being of the opinion that the agreement and 
the proposed order provide an appropriate basis for disposition of this 
proceeding as to all of the parties, the agreement is hereby accepted 
and it is ordered that the agreement shall not become a part of the 
official record of this proceeding unless and until it becomes a part of 
the decision of the Commission. The following jurisdictional find- 
ings are made and the following order issued. 

1. James Lees and Sons Company, prior to March 25, 1960, was a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its office and principal 
place of business located in the City of Bridgeport, State of Penn- 
sylvania. 

2. Pursuant to the order of the hearing examiner, the complaint in 
this proceeding was amended on June, 1961, to substitute James Lees 
and Sons Company, a Delaware corporation, as the respondent herein 
for reasons as therein set forth. 

3. Respondent James Lees and Sons Company, a Delaware corpo- 
ration, with its office and principal place of business located in the 
City of Bridgeport, State of Pennsylvania, has accepted service of a 
true copy of the amended complaint. 

4. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent James Lees and Sons Company, a 
Delaware corporation, its officers, agents, representatives, employees, 
successors and assigns, directly or through any corporate or other 
device, in connection with the sale of rugs and carpets in commerce, 
as “commerce” is defined in the Clayton Act, do forthwith cease and 
desist from: 

Discriminating, directly or indirectly, by cumulative volume dis- 
count or otherwise, in the price of rugs and carpets of like grade and 
quality, by selling to any purchaser at net prices lower than the net 
price charged any other purchaser competing in fact with such fa- 
vored purchaser in the resale and distribution of such rugs and 
carpets. 

For the purpose of determining “net price” under the terms of this 
order, there shall be taken into account discounts, rebates, allowances, 
deductions or other terms and conditions of sale by which net prices 
are effected. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
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examiner did, on the 8th day of September 1961, become the decision 
of the Commission; and accordingly : 

It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


In THE MatTrer oF 
CROTON WATCH CoO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8352. Complaint, Apr. 13, 1961—Decision, Sept. 8, 1961 


Consent order requiring New York City distributors of watches to retailers to 
cease advertising falsely in newspapers and magazines that their watches 
had been tested and approved by an agency of the U. S. Government and 
contained a particle of atomic matter which enabled them to run endlessly, 
through such statements as “Proved by the U. S. Navy’, “Miracle of the 
Nuclear Age”, “A Unique Self Charger Hndlessly Pours Out The Power To 
Make It Run’’, etc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Croton Watch 
Co., Inc., a corporation, and William C. Horowitz, Harold I. Horton 
and Oscar Berlan, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding by 
it In respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent Croton Watch Co., Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 404 Fourth Avenue, New York, New York. 

Respondents William C. Horowitz, Harold I. Horton and Oscar 
Berlan are officers of the corporate respondent. Their address is the 
same as the corporate respondent. 

The individual respondents formulate, direct and control the policies, 
acts and practices of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have been, 
engaged in the advertising, offering for sale, sale and distribution of 
watches to retailers for resale to the public. 
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Par. 3. Respondents in the course and conduct of their business now 
cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in the various other states of 
the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said products in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Respondents, for the purpose of inducing the purchase of 
their products, have advertised their said products in newspapers and 
nationally circulated magazines. Among and typical, but not all in- 
clusive of the statements appearing in such advertising material have 
been the following: 

Proved by the U.S. Navy 

A Major Breakthrough in Watchmaking 

Miracle of the Nuclear Age 

The U.S. Navy proved its dependable 17-jewel accuracy during months of 


grueling tests on Operation Deepfreeze 
A Unique Self Charger Endlessly Pours Out The Power To Make It Run 


Par. 5. By means of the above-quoted statements, and others of 
similar import but not specifically set out herein, respondents have 
represented that their watches have been tested and approved by an 
agency of the United States Government and that the said watches 
contain a particle of atomic matter which enables them to run end- 
lessly. 

Par. 6. The aforesaid statements were and are false, misleading 
and deceptive. In truth and in fact their said watches have not been 
tested and proved or approved by the United States Navy, nor do their 
watches contain or include a particle of atomic matter. 

Par. 7. By the acts and practices aforesaid, respondents have 
placed in the hands of retailers a means and instrumentality whereby 
such retailers may mislead and deceive members of the purchasing 
public into believing that respondents’ watches have been tested and 
proved or approved by an agency of the United States government 
and that their watches are powered by atomic energy. 

Par. 8. Respondents, in the course and conduct of the sale of their 
watches, have been in substantial competition in commerce with other 
corporations, firms and individuals engaged in the manufacture, sale 
and distribution of watches. 

Par. 9. The use by respondents of the aforesaid false, misleading 
and deceptive statements and representations has had the capacity and 
tendency to induce members of the purchasing public into the errone- 
ous and mistaken belief that all of said statements and representa- 
tions are true, and into the purchase of a substantial number of their 
watches as a result of such erroneous and mistaken belief. As a con- 
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sequence thereof, substantial trade in commerce has been unfairly di- 
verted to respondents from their competitors and substantial injury 
has been done to competition in commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, have been to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Mr. Harry E’. Middleton, Jr., for the Commission. 
Paul, Weiss, Rifkind, Wheaton & Garrison, New York City, Hy Mr. 
H. Russell Winokur, for respondents. 


Inirtaz Decision By Herman Tocker, Heartne EXAMINER 


In a complaint issued April 13, 1961, Croton Watch Co., Inc., a 
corporation organized and existing under the laws of the State of New 
York, and William C. Horowitz, Harold I. Horton and Oscar Berlan, 
in their capacity as officers of the corporation and as individuals, were 
charged by the Federal Trade Commission with having violated the 
Federal Trade Commission Act by misrepresenting that watches sold 
and distributed by them in commerce had been tested or “proved” by 
the United States Navy and were powered by atomic matter. The 
business of the said corporation and individuals (the respondents 
herein) is conducted at 404 Fourth Avenue (sometimes known as 404 
Park Avenue South) in the City and State of New York. 

By and with the advice and consent of their attorney, respondents 
have entered into an agreement with counsel supporting the complaint, 
which agreement contains a proposed consent order to cease and desist, 
and disposes of all the issues involved in this proceeding. 

In the agreement it is expressly provided that the signing thereof is 
for settlement purposes only and does not constitute an admission by 
the respondents that they have violated the law as in the complaint 
alleged. 

By the terms of the agreement, the respondents admit. all the juris- 
dictional facts alleged in the complaint and agree that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with the allegations. 

By the agreement, the respondents expressly waive any further pro- 
cedural steps before the Hearing Examiner and the Commission, the 
making of findings of fact or conclusions of law, and all rights a 
may have to challenge or contest the validity of the order to cease and 
desist to be entered in accordance therewith. 
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Respondents further agree that the order to cease and desist, to be 
issued in accordance with the agreement, shall have the same force and 
effect as if made after a full hearing. 

It is further provided in said agreement that the same, together 
with the complaint, shall constitute the entire record herein and that 
the complaint herein may be used in construing the terms of the order 
to be issued pursuant to said agreement and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same is 
hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondents named herein, 
and that this proceeding is in the interest of the public, and issues the 
following order: 


ORDER 


It is ordered, That respondents, Croton Watch Co., Inc., a corpora- 
tion, and its officers and William C. Horowitz, Harold I. Horton, and 
Oscar Berlan, individually and as officers of said corporation, and re- 
spondent’s agents, representatives and employees, directly or through 
any corporate or other device in connection with the advertising, of- 
fering for sale, sale or distribution of their watches in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, that their watches have 
been tested and approved by the United States Navy or any other 
branch of the United States Government. 

2. Representing in any manner that their watches have been pur- 
chased, tested or approved by any branch of the United States 
Government. 

3. Representing, directly or by implication, that their watches are 
powered by atomic energy. 

4. Placing in the hands of retailers and others a means and instru- 
mentality whereby they may mislead and deceive the purchasing 
public into believing that their watches have been tested and proved 
or approved by an agency of the United States Government and that 
their watches are powered by atomic energy. 
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E. R. WAGNER MANUFACTURING COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8087. Complaint, Aug. 24, 1960—Decision, Sept. 9, 1961 


Consent order requiring a Milwaukee distributor and its subsidiary in Syracuse, 
N.Y., to cease misrepresenting, in advertising in newspapers and magazines, 
the effectiveness and comparative merits of their rug cleaning devices known 
as “Wagner Carpeteer” and “Easy Glamur Shampoo King”, and their 
“Hasy Glamur Shampoo’”’. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that E. R. Wagner Man- 
ufacturing Company, a corporation, and Glamur Products, Inc., a 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Par. 1. Respondent E. R. Wagner Manufacturing Company is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Wisconsin, with its principal office and 
place of business located at 4611 N. 32nd Street in the City of Mil- 
waukee, State of Wisconsin. 

Respondent Glamur Products, Inc. is a corporation organized, ex- 
isting and doing business under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
at 1024 Montgomery Street in the City of Syracuse, State of New 
York. Respondent Glamur Products, Inc. is a subsidiary of respond- 
ent EK. R. Wagner Manufacturing Company. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of rug cleaning devices and rug and upholstery cleaning sham- 
poos, to distributors and jobbers and to retailers for resale to the 
public. 

Par. 8. In the course and conduct of their businesses, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their places of business in the 
States of Wisconsin and New York to purchasers thereof located in 
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various other States of the United States and in the District of Co- 
lumbia, and maintain, and at all times herein mentioned have main- 
tained, a substantial course of trade in said products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their businesses, and for the 
purpose of inducing the sale of their products, respondents have made 
certain statements with respect to the cleaning abilities and qualities 
of their products, in advertisements in magazines of national circula- 
tion, on television and in newspapers, of which the following are 
typical : 

WAGNER CARPETEER WITH EASY GLAMUR CLEANER * * * Get pro- 
fessional results * * *. 

NEW WAGNER CARPETEDR WITH HASY-GLAMUR RUG SHAMPOOER 
* * * Just apply and let dry, no rinsing or vacuuming! 

FABULOUS NEW APPLICATOR Easy Glamur Shampoo King. 

JUST APPLY, LET DRY! RUG & UPHOLSTERY CLEANER New Basy 
Glamur For Hand & Shampoo Applicators. 

Par. 5. Through the use of the aforesaid statements, respondents 
represented that their rug cleaning devices, known as ‘Wagner Car- 
peteers” and “Easy Glamur Shampoo Kings”, when used with Easy 
Glamur Shampoo, are as effective in cleaning rugs and carpets as pro- 
fessional rug or carpet cleaning, and will clean a rug or carpet merely 
by spreading the Easy Glamur Shampoo over a rug or carpet. They 
also represented that Easy Glamur Shampoo will clean upholstery 
merely by wiping it on upholstery and letting it dry. 

Par. 6. Said statements and representations are false, misleading 
and deceptive. In truth and in fact said “Wagner Carpeteer” and 
“Kasy Glamur Shampoo King” when used with Easy Glamur Sham- 
poo are not as effective in cleaning rugs and carpets as professional 
rug or carpet cleaning, and they will not clean a rug or carpet merely 
by spreading the Easy Glamur Shampoo over a rug or carpet. Also, 
Easy Glamur Shampoo will not clean upholstery merely by spreading 
the Easy Glamur Shampoo over the upholstery and letting it dry. 

Par. 7. In the course and conduct of their businesses, at all times 
mentioned herein, respondents have been in substantial competition, 
in commerce, with corporations, firms and individuals in the sale of 
products of the same general kind and nature as those sold by 
respondents. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondents’ products by reason of said 


430 FEDERAL TRADE COMMISSION DECISIONS 


Decision 59 ¥.T.C. 


erroneous and mistaken belief. As a consequence thereof, substan- 
tial trade in commerce has been, and is being, diverted to respondents 
from their competitors and substantial injury has thereby been, and 
is being, done to competition in commerce. j 

Par. 9... The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of compe- 
tition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Ur. Frederick McManus supporting the complaint. 
Foley, Summond & Lardner, of Milwaukee, Wis., for respondents. 


In1t1au Decision By JoHN Lewis, Heartnc ExaMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on August 24, 1960, charging them with 
the use of unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, in violation of the Federal Trade Com- 
mission Act, by the use of false, misleading and deceptive statements 
and representations concerning the cleaning abilities and qualities of 
their rug cleaning devices and rug and upholstery cleaning shampoos. 
After being served with said complaint, respondents appeared by 
counsel and entered into an agreement dated July 5, 1961, containing 
a consent order to cease and desist purporting to dispose of all of this 
proceeding as to all parties. Said agreement, which has been signed 
by all respondents, by counsel for said respondents and by counsel sup- 
porting the complaint, and approved by the Director of the Bureau of 
Deceptive Practices and the Chief of the Division of Food & Drug 
Advertising, has been submitted to the above-named hearing examiner 
for his consideration, in accordance with Section 3.25 of the Commis- 
sion’s Rules of Practice for Adjudicative Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all the jurisdictional facts alleged in the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
duly made in accordance with such allegations. Said agreement fur- 
ther provides that respondents waive any further procedural steps be- 
fore the hearing examiner and the Commission, the making of findings 
of fact or conclusions of law and all of the rights they may have to 
challenge or contest the validity of the order to cease and desist entered 
in accordance with such agreement. It has been agreed that the order 
to cease and desist issued in accordance with said agreement shall have 
the same force and effect as if entered after a full hearing and that 
the complaint may be used in construing the terms of said order. It 
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has also been agreed that the record herein shall consist solely of the 
complaint and said agreement, and that said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that they have violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement covers 
all of the allegations of the complaint and provides for an appropriate 
disposition of this proceeding as to all parties, said agreement is 
hereby accepted and is ordered filed upon this decision’s becoming 
the decision of the Commission pursuant to Sections 3.21 and 3.25 
of the Commission’s Rules of Practice for Adjudicative Proceedings, 
and the hearing examiner, accordingly, makes the following jurisdic- 
tional findings and order: 

1. Respondent E. R. Wagner Manufacturing Company is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Wisconsin, with its principal office and 
place of business located at 4611 N. 32nd Street, in the city of Mil- 
waukee, State of Wisconsin. 

Respondent Glamur Products, Inc. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
at 1024 Montgomery Street, in the city of Syracuse, State of New 
York. Respondent Glamur Products, Inc. is a subsidiary of respond- 
ent E. R. Wagner Manufacturing Company. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the in- 


terest of the public. 
ORDER 


It is ordered, That E. R. Wagner Manufacturing Company, a cor- 
poration, and Glamur Products, Inc., a corporation, and their officers, 
employees, agents and representatives, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of “Wagner Carpeteer” and “Easy Glamur Shampoo 
King” or any other device of similar nature and rug and upholstery 
shampoos, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from represent- 
ing, directly or by implication: 

1. That respondents’ “Wagner Carpeteer” and “Easy Glamur King” 
and rug shampoos: 
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(a) are as effective in cleaning rugs and carpets as professional rug 
or carpet cleaning; 

(b) will clean a rug or carpet without sweeping or vacuuming. 

9. That respondents’ shampoo will clean upholstery without brush- 
ing or vacuuming. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 9th day of September 1961, become the deci- 
sion of the Commission; and, accordingly : 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied.with the order to cease and desist. 


In THE Matter oF 


MERRIMACK TEXTILE FIBRES, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8218. Oomplaint, Dec. 9, 1960—Decision, Sept. 9, 1961 


Consent order requiring manufacturers in Lowell, Mass., to cease violating the 
Wool Products Labeling Act and the Federal Trade Commission Act by 
labeling and invoicing as “95% All Wool, 5% Other Fibers,” picked wool 
stock which consisted substantially of reprocessed wool; and to stamp or 
label their products as required by the Wool Products Labeling Act. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Merrimack Textile Fibres, Inc., a cor- 
poration, and Selby B. Groff, Joseph G. Duffy and William Ben Coo- 
per, individually and as officers of said corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of said Acts and 
the Rules and Regulations promulgated under the Wool Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 
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ParacrapH 1. Respondent Merrimack Textile Fibres, Inc, is a 
corporation organized, existing and doing’ business under and by 
virtue of the laws of the State of Massachusetts, with its office and 
principal place of business located at 256 Market Street, Lowell, 
Massachusetts. 

The individual respondents, Selby B. Groff, Joseph G. Duffy and 
William Ben Cooper, are president, treasurer and secretary, respec- 
tively, of the corporate respondent and cooperate in formulating, 
directing and controlling the acts, policies and practices of the cor- 
porate respondent, including the acts and practices hereinafter re- 
ferred to in the complaint. Said individual respondents maintain a 
business address at the same address as the corporate respondent. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, respondents have manufactured for introduc- 
tion into commerce, introduced into commerce, sold, transported, 
distributed, delivered for shipment, and offered for sale in commerce, 
as “commerce” is defined in said Act, wool products, as “wool prod- 
ucts” are defined therein. 

Par. 8. Certain of said wool products were misbranded by respond- 
ents within the intent and meaning of Section 4(a) (1) of said Wool 
Products Labeling Act and the Rules and Regulations promulgated 
thereunder, in that they were falsely and deceptively labeled or tagged 
with respect to the character and amount of the constituent fibers 
contained therein. 

Among such misbranded wool products was picked wool stock in- 
voiced and labeled as “95% All Wool, 5% Other Fibers” whereas, in 
truth and in fact, said stock did not contain 95% wool, as the term 
“wool” is defined in the Wool Products Labeling Act, but substantially 
consisted of “reprocessed wool”. 

Par 4. Certain of said wool products were further misbranded 
by respondents in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act and in the manner and form prescribed by the Rules and 
Regulations promulgated under said Act. 

Par 5. The respondents in the course and conduct of their busi- 
‘ness as aforesaid were and are in substantial competition in commerce 
with other corporations, firms and individuals likewise engaged in the 
manufacture and sale of wool products, including picked wool stock. 

Par. 6. The acts and practices of the respondents as set forth above 
were, and are, in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and consti- 
tuted, and now constitute, unfair and deceptive acts and practices and 
unfair methods of competition in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 

693-490—64—29 
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Par. 7. Respondents, in the course and conduct of their business, 
as aforesaid, invoiced their picked wool stock as “95% Wool, 5% Other 
Fibers” whereas in truth and in fact, said stock did not contain 95% 
wool, as the term “wool” is defined in the Wool Products Labeling Act, 
but substantially consisted of “reprocessed wool”. 

Par. 8. The acts and practices of respondents set out in Paragraph 
Seven have the capacity and tendency to mislead and deceive purchas- 
ers of said picked wool stock as to the true fiber content thereof and 
to result in the misbranding of products manufactured by such pur- 
chasers in which said wool stock was used. 

Par. 9. The acts and practices set out in Paragraph Seven were all 
to the prejudice and injury of the public and of respondents’ competi- 
tors and constituted, and now constitute, unfair and deceptive acts 
and practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


Mr. Michael P. Hughes supporting the complaint. 


Flood, Valentine & Foisy, Lowell, Mass., by Mr. Robert P. Sullivan, 
for respondents. 


Initrau Decision By Epwarp Creet, Hrarinc ExAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on December 9, 1960, charging them with 
violation of the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939 in connection with the manufacture and 
sale of wool products, including picked wool stock. 

On July 19, 1961, there was submitted to the hearing examiner an 
agreement between respondents, their counsel, and counsel supporting 
the complaint providing for the entry of a consent order. 

Under the terms of the agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect as 
if entered after a full hearing, and the document includes a waiver by 
the respondents of all rights to challenge or contest the validity of 
the order issuing in accordance therewith. The agreement further 
recites that it is for settlement purposes only and does not constitute 
an admission by the respondents that they have violated the law 
as alleged in the complaint. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of § 3.25(b) of the Rules of the Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appro- 
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priate basis for settlement and disposition of this proceeding, hereby 
accepts the agreement, and it is ordered that said agreement shall not 
become a part of the official record unless and until it becomes a part 
of the decision of the Commission. The following jurisdictional find- 
ings are made and the following order issued: 

1. Respondent Merrimack Textile Fibres, Inc., is a Massachusetts 
corporation with its office and principal place of business located at 256 
Market Street, Lowell, Massachusetts. 

Selby B. Groff, Joseph G. Duffy, and William Ben Cooper are 
individuals and officers of the corporate respondent and formulate, 
direct and control the acts, policies and practices of the corporate 
respondent. Said individual respondents have the same office and 
principal place of business as said corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That the respondents, Merrimack Textile Fibres, Inc., 
a corporation, and its officers, and Selby B. Groff, Joseph G. Duffy, 
and William Ben Cooper, individually and as officers of said corpora- 
tion, and respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the offering 
for sale, sale, transportation or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939, of picked wool stock or other “wool 
products”, as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, do forthwith cease and desist from 
misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the 
constituent fibers included therein ; 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939. 

It is further ordered, That the respondents, Merrimack Textile 
Fibres, Inc., a corporation, and its officers, and Selby B. Groff, Joseph 
G. Duffy, and William Ben Cooper, individually and as officers of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corperate or other device, in connection with 
the offering for sale, sale or distribution of picked wool stock, or any 
other materials, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from misrepre- 
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senting the character or amount of the constituent fibers contained 
in such products or invoices or shipping memoranda applicable thereto, 
or in any other manner. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 9th day of Sep- 
tember 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE MArrer oF 


THOMAS M. LEOUS, JR., ET AL. TRADING AS LEOUS 
FURRIERS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8404. Complaint, May 19, 1961—Decision, Sept. 9, 1961 


Consent order requiring Buffalo, N.Y., furriers to cease violating the Fur Prod- 
ucts Labeling Act by labeling fur products falsely with respect to the animal 
producing the fur; by failing to show on labels and invoices and in advertis- 
ing the true animal name of the fur used in the fur product and to disclose 
when the fur was dyed; by failing to show on invoices and in advertising 
the country of origin of imported furs, stating falsely that furs were do- 
mestic, and using the term “blended” improperly; by failing to disclose in 
advertising when fur products contained artificially colored fur or were 
composed of flanks; and by failing in other respects to comply with require- 
ments of the Act. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Thomas M. Leous, Jr. and Alfred T. Leous, 
individually and as copartners trading as Leous Furriers, hereinafter 
referred to as respondents, have violated the provisions of said Acts 
and the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
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by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondents Thomas M. Leous, Jr. and Alfred T. 
Leous are individuals and copartners trading as Leous Furriers, with 
their office and principal place of business located at 650 Main Street, 
Buffalo, New York. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been, and are now, en- 
gaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation and dis- 
tribution, in commerce, of fur products; and have sold, advertised, 
offered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled or otherwise falsely and decep- 
tively identified with respect to the name or names of the animal or 
animals that produced the fur from which said fur products had been 
manufactured, in violation of Section 4(1) of the Fur Products 
Labeling Act. 

Par 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. Among such 
misbranded fur products, but not limited thereto, were fur products 
with labels which failed : 

(1) toshow the true animal name of the fur used in the fur product ; 

(2) to disclose that the fur contained in the fur product was dyed, 
when such was the fact. 

Par. 5. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not completely set out on one side of labels, in violation of Rule 
29(a) of said Rules and Regulations. 

(b) Required item numbers were not set forth on labels, in violation 
of Rule 40 of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
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gated thereunder. Among such falsely and deceptively invoiced fur 
products, but not limited thereto, were invoices pertaining to fur 
products which failed: 

(1) to show the true animal name of the fur used in the fur 
product; 

(2) to disclose that the fur contained in the fur product was dyed, 
when such was the fact; 

(3) to show the country of origin of imported furs used in the fur 
product. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in violation of Section 5(b) (2) of the Fur Products Labeling 
Act in that such invoices contained statements to the effect that the 
furs contained in the fur products were domestic, when in fact such 
furs were imported. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form, in violation of Rule 4 of 
said Rules and Regulations. 

(b) The term “blended” was used as part of the information re- 
quired under Section 5(b) (1) of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder to describe the 
pointing, bleaching, dyeing or tip-dyeing of furs, in violation of 
Rule 19(e) of said Rules. and Regulations. 

(c) Required item numbers were not set forth on invoices, in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 9. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondents caused the dissemination in commerce, as “commerce” 
is defined in said Act, of certain radio broadcasts concerning said 
products which were not in accordance with the provisions of Section 
5(a) of the Act and the Rules and Regulations promulgated there- 
under and which advertisements were intended to aid, promote or as- 
sist, directly or indirectly, in the sale or offering for sale, of said 
fur products. 

Par. 10. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
were broadcast over Station WBEN, a radio station located in the City 
of Buffalo, State of New York, and having a wide coverage in said 
State and various other States of the United States, as well as Canada. 

By means of said advertisements and others of similar import and 
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meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur products as set forth in the 
Fur Products Name Guide, in violation of Section 5(a) (1) of the Fur 
Products Labeling Act. 

(b) Failed to disclose that fur products contained or were composed 
of bleached, dyed or otherwise artificially colored fur, when such was 
the fact, in violation of Section 5(a) (3) of the Fur Products Labeling 
Act. 

(c) Failed to disclose the name of the country of origin of the im- 
ported furs contained in the fur products, in violation of Section 5(a) 
(6) of the Fur Products Labeling Act. 

_ (d) Failed to disclose that fur products were composed in whole or 
in substantial part of flanks when such was the fact, in violation of 
Rule 20 of the said Rules and Regulations. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Robert W. Lowthian for the Commission. 
Brennan and Brennan, Buffalo, N.Y., for respondents. 


Inir1au Decision By Writ1aM L. Pack, Hrartne ExaMINER 


The complaint in this matter charges the respondents with certain 
violations of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder, and the Federal Trade Commission 
Act. An agreement has now been entered into by respondents and 
counsel supporting the complaint which provides, among other things, 
that respondents admit all of the jurisdictional allegations in the com- 
plaint; that the record on which the initial decision and the decision 
of the Commission shall be based shall consist solely of the complaint 
and agreement; that the inclusion of findings of fact and conclusions 
of law in the decision disposing of this matter is waived, together with 
any further procedural steps before the hearing examiner and the 
Commission; that the order hereinafter set forth may be entered in 
disposition of the proceeding, such order to have the same force and 
effect as if entered after a full hearing, respondents specifically waiv- 
ing any and all rights to challenge or contest the validity of such 
order; that the order may be altered, modified, or set aside in the 
manner provided for other orders of the Commission; that the com- 
plaint may be used in construing the terms of the order; and that the 
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agreement is for settlement purposes only and does not constitute an 
admission by respondents that they have violated ibe law as alleged 
in the-complaint. 

The hearing examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an adequate 
basis for appropriate disposition of the proceeding, the agreement is 
hereby accepted, the following jurisdictional findings made, and the 
following order issued: 

1. Respondents Thomas M. Leous, J r,, and Alfred T. Leous are 
individuals and copartners trading as ives Furriers with their office 
and: principal place. of business located at 650 Main Street, Buffalo, 
New York. 

2. The Federal Trade Commission has jurisdiction of the subject. 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 


onpER 


It is ordered, That Thomas M. Leous, J r., and Alfred T. Leous, in- 
dividually and as copartners trading: as Bas Furriers or under 
any other trade name and respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction into commerce, or the sale, advertising, 
or offering for sale in commerce, or the transportation or distribution 
in commerce of fur products, or in connection with the sale, advertis- 
ing, offering for sale, transportation, or distribution of fur products 
which are made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce”, “fur” and “fur product” are 
defined in the Fur Products paves Act, do forthwith cease and 
desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act. 

B. Falsely or deceptively labeling or otherwise identifying any 
such product as to the name or names of the animal or animals that 
produced the fur from which such product was manufactured. 

C. Failing to set forth on labels affixed to fur products all the in- 
formation required to be disclosed by Section 4 (2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
on one side of such labels. 


D. Failing to set forth on labels affixed to fur products the item 
number or mark assigned to a fur product. 
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2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required to 
be disclosed by each of the subsections of Section 5(b) (1) of the Fur 
Products Labeling Act. 

B. Falsely or deceptively invoicing fur products by representing 
directly or by implication on invoices that fur products were do- 
mestic when such is not the fact. 

C. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

D. Setting forth the term “blended” as part of the information 
required under Section 5(b)(1) of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder to describe 
the pointing, bleaching, dyeing or tip-dyeing of furs. 

E. Failing to set forth on invoices the item number or mark as- 
signed to a fur product. 

3. Falsely or deceptively advertising fur products through the 
use of any advertisement, representation, public announcement or 
notice which is intended to aid, promote or assist, directly or indirectly, 
in the sale, or offering for sale of fur products, and which: 

A. Fails to disclose: 

1. The name or names of the animal or animals producing the fur 
or furs contained in the fur product, as set forth in the Fur Products 
Name Guide, and as prescribed by the Rules and Regulations. 

2. That the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur when such is the fact. 

3. The name of the country of origin of any imported furs con- 
tained in fur products. 

4, That the fur product is composed in whole or in substantial 
part of flanks when such is the fact. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 9th day of 
September 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 
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LUXURY INDUSTRIES, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 7728. Complaint, Jan. 6, 1960—Decision, Sept. 12, 1961 


Order requiring sellers of carports, patios, storm doors and windows in Wash- 
ington, D.C., to cease advertising special prices which were not bona fide 
offers for sale but were made to obtain leads to prospective purchasers who 
were then pressured to buy higher priced products; and representing falsely 
that purchasers who allowed the products installed to be used for model 
home demonstrations would receive a price reduction, that their products 
were unconditionally guaranteed, and that carports or patios were “all 
aluminum” and included a supporting foundation wall and a completed 
floor. see F 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Luxury Industries, 
Inc., a corporation, and Arthur Hankin, individually and as an officer 
of said corporation, and Arthur Hankin, trading and doing business as 
Patilum Co. and Patalum Luxury Industries, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it ap- 
pearing to the Commissicn that a proceeding by it in respect. thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracraru 1. Respondent Luxury Industries, Inc., isa corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Pennsylvania, with an office and place of business lo- 
cated at 3002 12th Street, N.E., Washington, D.C. 

Respondent Arthur Hankin is an officer of the corporate respondent. 
He formulates, directs and controls the acts and practices of the corpo- 
rate respondent, including the acts and practices hereinafter set forth. 
His address is 1118 Brighton Street, Philadelphia, Pennsylvania. 

Respondent Arthur Hankin trades and does business as Patilum 
Co. and Patalum Luxury Industries, with an office and place of busi- 
ness located at 3002 12th Street, N.E., Washington, D.C. 

The aforementioned respondents cooperate and act together in car- 
rying out the acts and practices hereinafter set forth. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 


tion of, among other things, carports, patios, storm doors and windows 
to the public. 
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Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
District. of Columbia to purchasers thereof located in various States 
of the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said products in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their products, respondents have 
made certain statements with respect thereto on television, in news- 
papers of general circulation and through other advertising media. 
By and through the use of such statements, and through oral state- 
ments made by their salesmen, respondents have represented : 

(1) That they are making a bona fide offer to sell carports or patios, 
storm windows and doors for the full price of $77.00, $6.49 and $16.50, 
respectively. 

(2) That persons who allowed the products installed by respondents 
to be used for model home demonstration purposes in selling to others, 
will receive a reduction in price; 

(3) Through the use of the word “Lifetime Guarantee” and “Fully 
Guaranteed” that said products were unconditionally guaranteed ; 

(4) That the carport or patio referred to in subparagraph (1) 
above was “all aluminum” ; 

(5) Through the use of pictures in advertisements, that the car- 
port or patio referred to in subparagraph (1) includes a supporting 
foundation wall and a completed floor. 

Par. 5. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

(1) The offer set forth in subparagraph (1) of Paragraph Four 
above was not a genuine or bona fide offer but was made for the pur- 
pose of obtaining leads and information as to persons interested in 
the purchase of said products. After obtaining such leads through 
response to such advertisements and calling upon such persons, re- 
spondents and their salesmen made no effort to sell the advertised 
products at the advertised price, but, instead, disparaged such products 
in such a manner as to discourage their purchase and attempted to, 
and frequently did, sell much higher priced products. 

(2) Respondents did not intend to use, nor did they use, the home 
of any of their purchasers for demonstration purposes, this state- 
ment being used only as a means to induce resistant purchasers into 
the buying of said products under the mistaken impression that they 
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were receiving some sort of a special price because of their willingness 
to allow their homes to be used for this purpose. 

(3) Respondents’ guarantee is not unconditional. The guarantee, 
if any is given, is limited in certain respects and such limitations and 
the manner and form in which the guarantor will perform are not 
disclosed to the purchaser. 

(4) The carport and patio referred to in subparagraph (4) of 
Paragraph Four above is not “all aluminum” but instead has wooden 
supporting rafters and wooden supporting posts. 

(5) The carport or patio depicted in the advertisement and offered 
for sale at $77.00 does not include a supporting foundation wall or a 
floor. 

Par. 6. In the course and conduct of their business at all times 
mentioned herein, the respondents have been in substantial competi- 
tion in commerce with corporations, firms and individuals engaged in 
the sale of products of the same general kind and nature as that 
sold by respondents. 

Par. 7. The use by respondents of the aforesaid false, Alaa ails 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations were, and are, true and into the purchase of 
substantial quantities of respondents’ products by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to re- 
spondents from their competitors and substantial injury has thereby 
been, and is being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as Herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. Michael J. Vitale for the Commission. 

Mr. Mark B. Sandground of Amram, Hahn & Sundlum, Washing- 
ton, D.C., and Mr. Samuel Packman, Philadelphia, Pa., for 
respondents. 


Inirrau Deciston By Fart J. Kors, Hrartne Examiner 


This proceeding is before the undersigned hearing examiner for 
final consideration on the complaint, answer thereto, testimony and 
other evidence. The filing of proposed findings as to the facts and con- 
clusions were waived by the parties and the matter submitted to the 
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hearing examiner upon the record. The hearing examiner having 
considered the record herein, and being now fully advised in the 
premises, now makes the following findings as to the facts, conclusions 
drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


1. Respondent Luxury Industries, Inc., is a corporation organized 
under the laws of the State of Pennsylvania. The individual respond- 
ent Arthur Hankin is an officer of the corporate respondent, and 
formulates, directs and controls the acts and practices of the corporate 
respondent. In addition, said respondent Arthur Hankin also does 
business as Luxury Industries, Inc., Luxury Industries, Patalum Lux- 
ury Industries, and Patilum Co., all located at 3002 12th Street, N.E., 
Washington, D.C. 

2. For several years last past the respondents have been engaged 
in the sale and distribution of carports, patios, storm doors and win- 
dows in interstate commerce and in the District of Columbia in com- 
petition with corporations, firms and individuals engaged in the sale 
and distribution of similar products in interstate commerce. 

3. The corporate respondent and the individual respondent Arthur 
Hankin, doing business under his various trade names hereinabove 
described, have adopted a sales plan, or method of sale, which was 
designed to mislead and deceive prospective purchasers and to induce 
them to purchase higher priced merchandise than that offered for sale 
in their various advertisements. 

4. In the course and conduct of their business, and for the purpose 
of inducing the sale of their products, it was the practice of the re- 
spondents to place advertisements in local newspapers and other pe- 
riodicals, offering for sale an all aluminum patio or carport for the 
price of $77.00 installed, storm windows for the price of $6.49, and 
storm doors at the price of $16.50. Such representations were also 
made by means of statements contained in television broadcasts. Such 
advertisements contained a pictorial representation of a patio in- 
cluding supporting foundation walls and completed floor. 

5. Such representations were not in fact genuine or bona fide offers 
for sale of the advertised products, but were made for the purpose of 
obtaining leads and information as to persons interested in the pur- 
chase of such products. The carports and patios offered for sale at 
the special price of $77.00 were not all aluminum as advertised, but 
instead were made of very flimsy light-weight aluminum with wooden 
posts and wooden supporting rafters. The special price did not in- 
clude supporting foundation wall or a floor as represented by the 
pictorial depiction of the patio in said advertisements. 
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6. When a member of the purchasing public answered such ad- 
vertisements, salesmen of the respondents called upon him, and either 
made no effort to sell the advertised products, or if the customer 
agreed to purchase the item advertised the salesmen belittled and 
disparaged the product to discourage the purchaser from going 
through with his purchase, and attempted to, and frequently did, sell 
higher priced products. 

7. Seven customers who answered respondents’ advertisement for 
a carport or patio, fully installed, for $77.00 were called as witnesses 
to show the results obtained through the use of the sales methods 
adopted by the respondents. Each of these witnesses was induced to 
purchase more expensive carports or patios at the following varying 
prices depending on allowances granted: $797.00, $621.00, $500.00, 
$500.00, $471.00, $461.00 and $320.00. In like manner four customers 
who answered respondents’ advertisement for storm doors at $16.50 
and storm windows at $6.50 were induced to purchase these products 
in the following quantities and for the following prices: 15 storm 
windows and one storm door for $355.00; 11 storm windows and one 
picture storm window for $316.00; 19 storm windows and one storm 
door for $700.00 and 10 storm windows and two storm doors for 
$350.00. 

8. When the prospective purchaser objected to the price, the re- 
spondents represented that a special discount would be allowed if 
the purchaser permitted his home to be used for demonstration pur- 
poses in selling to others. While a number of the carports and patios 
were sold at an alleged reduction on the condition of using the pur- 
chaser’s home for demonstration purposes, there is no evidence that 
the respondents ever brought prospective purchasers for any such 
demonstration, but instead such representation was a subterfuge to 
induce purchaser to believe he was getting a special reduction off the 
price for this purpose. 

9. Respondents also advised prospective purchasers that their 
products carried a lifetime guarantee, and that said products were 
guaranteed unconditionally. While the respondents did a substan- 
tial amount of business during the time that they were operating, 
neither Luxury Industries, Inc., or Arthur Hankin doing business 
under his various trade names, were financially equipped to give per- 
formance on any guarantee so made, but instead were engaged only 
in advertising the products, purchasing them from others, and erect- 
ing them when purchased. Respondents’ guarantee is not uncondi- 
tional but is a limited guarantee only and such limitations in many 
cases are not disclosed to the purchaser. 
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10. Through the use of the aforesaid false, deceptive and mislead- 
ing statements and representations in advertising as part of and in 
conjunction with respondents’ sales plan, hereinabove described, the 
respondents have induced a substantial portion of the purchasing 
public to purchase substantial quantities of respondents’ more expen- 
sive carports, patios, storm windows and other products as is indicated 
by the fact that respondents’ gross volume of sales for the year 1959 
amounted to $301,783.75. 


CONCLUSION 


The aforesaid acts and practices as herein found are all to the prej- 
udice and injury of the public and of respondents’ competitors and 
constitute unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


_ It ts ordered, That respondents, Luxury Industries, Inc., a corpora- 
tion and its officers and respondent Arthur Hankin an individual 
trading as Luxury Industries Inc., Luxury Industries, Patilum Co., 
and Patalum Luxury Industries and as officers of Luxury Industries, 
Inc., and their respective representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of carports, patios, storm 
doors and windows or other similar merchandise in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, that said merchandise 
is offered for sale when such offer is not a bona fide offer to sell the 
merchandise so offered ; 

2. The use of any sales plan or procedure involving the use of false, 
deceptive or misleading statements or representations in advertising 
which are designed to obtain leads or prospects for the sale of other or 
different merchandise; 

3. Representing, directly or by implication, that their carports and 
patios are all aluminum construction when in fact the posts or other 
supports are made of materials other than aluminum; 

4. Using pictorial representations in advertising to represent that 
respondent’s patios or other products contain certain features or con- 
struction which are not in fact supplied by respondents for the price 
advertised ; j 

5. Representing, directly or by implication, that any special price, 
allowance or discount is granted by respondents in return for the 


448 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 59 F.T.C. 


furnishing of any service or facility which is not in fact supplied such 
as permitting the premises on which respondents’ products have been 
installed to be used for model home demonstration purposes in selling 
to others when in fact no such use is made or intended ; 

6. Representing, directly or by implication, that respondents’ 
products are guaranteed unconditionally or carry a lifetime guarantee 
when in fact such guarantee is a limited guarantee only and is not an 
unconditional or lifetime guarantee; 

7. Representing, directly or by implication, that respondents’ 
products are guaranteed without disclosing to the purchaser the 
limitations applicable to such guarantee. 


OPINION OF THE COMMISSION 


By Kern, Commissioner : 

The complaint charges respondents with various unfair trade 
practices in connection with the advertising, offering for sale, sale and 
distribution of carports, patios, storm-doors:and windows. After 
hearing a number of witnesses in support of the complaint and waiver 
by respondents of their right to present evidence, the hearing examiner 
rendered his initial decision consisting of findings of fact, conclusions 
of law and an order intended to prohibit the unfair practices alleged 
in the complaint. Although neither side has appealed, we have 
carefully reviewed the initial decision on our own initiative and have 
determined that it should be corrected in two respects. 

The first of these concerns the allegations of the complaint that 
respondents had falsely and deceptively represented that persons who 
allowed products installed by respondents to be used for model home 
demonstration purposes in selling to others would receive a reduction 
in price. The record discloses in this connection that this representa- 
tion had been made to prospective purchasers by respondents’ salesmen 
and the hearing examiner so found. The hearing examiner further 
found that such representation was deceptive since there was “no 
evidence that the respondents ever brought prospective purchasers 
for any such demonstration.” 

Absence of evidence or lack of evidence is hardly a proper basis 
upon which to support findings and conclusions. Indeed, it is funda- 
mental that the proponent of a rule or order shall have the burden 
of proof and that findings and conclusions must be bottomed on 
“reliable, probative, and substantial evidence.”1 Thus, although we 
are in agreement with the hearing examiner’s conclusion that the 
representation was deceptive, we believe that the initial decision 


1'Section 7(c), Administrative Procedure Act, 60 Stat. 241 (1946), as amended, 5 U.S.C. 
§ 1006. 
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should be modified to state more accurately the factual basis for that: 
conclusion. We do not think that the hearing examiner intended 
to rely upon an absence of evidence to support his finding since there. 
is a clear showing in the record that respondents did not bring pro- 
spective purchasers to inspect the homes of the various witnesses. 
who testified that representation in question had been made to them 
by respondents’ salesmen. Nor do we think it necessary to determine 
whether this showing will support the inference, apparently drawn 
by the examiner, that respondents did not grant special discounts 
in consideration for services to be provided by the purchaser. There 
is ample evidence in the record that such discounts were not allowed 
by respondents. Illustrative of such evidence is the following testi- 
mony of the president of respondent corporation with respect to the 
company’s policy concerning the granting of discounts in return for 
services to be furnished by purchasers: 

Q. Well, do you ever reduce the price of any of the merchandise that you 
sell by virtue of certain of your customers allowing you to take photographs. 
of the work that the company did for its model home photographs? 

A. Not to my knowledge. 

Q. Have you ever authorized your salesmen to make representations that 
if a person will allow their homes to be used as a model home that they would 
get a lower price? 

A. Did I ever: 

Q. Authorize your salesmen to make that representation? 


A. Definitely not. 
Q. And it is not a practice of yours to do that; is that correct? 


A. No. 

Such evidence, together with the showing that respondents’ sales- 
men had made the representation in question, is adequate to support 
the aforementioned allegation. 

The other matter which we are correcting relates to paragraph 5 
of the order contained in the initial decision. This paragraph, as it 
is now written, would prohibit respondents from representing that 
they allow a special price or discount in return for the furnishing of 
a service or facility unless respondents actually make use of, or in- 
tend to make use of, such service or facility. The gravamen of the 
charge which this paragraph purports to cover, however, is that re- 
spondents had misled purchasers into believing that they were re- 
ceiving a reduction in price or special discount, and not that respond- 
ents had misrepresented the reasons for giving a reduction or discount. 
The hearing examiner’s order would not prohibit respondents from 
claiming that they will grant a special discount in return for certain 
services or facilities, when they do not in fact grant such discount, 
if they make use of, or intend to make use of, the services or facilities 
to be furnished by the purchaser. The order is clearly inadequate. 

693-490—6430 
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to prohibit the deceptive representations found to have been made by 
respondents and will, therefore, be changed so as to accomplish that 
result. 

The initial decision will be modified to conform with this opinion 
and, as modified, will be adopted as the decision of the Commission. 

Commissioner Anderson did not participate in the decision of this 
matter. 

FINAL ORDER 


This matter having been considered by the Commission upon its 
review of the hearing examiner’s initial decision, filed May 23, 1961, 
and the Commission, for the reasons stated in the accompanying opin- 
ion, having determined that said initial decision should be modified : 

It is ordered, That Paragraph 8 of the initial decision be modified 
to read as follows: 

8. When the prospective purchaser objected to the price, the re- 
spondents represented that a special discount would be allowed if the 
purchaser permitted his home to be used for demonstration purposes 
in selling to others. While a number of the carports and patios were 
sold at an alleged reduction on the condition of using the purchaser’s 
home for demonstration purposes, respondents did not in fact grant 
a reduction in price or special discount in return for such services to 
be furnished by the purchaser. Such representation was a subterfuge 
to induce the purchaser to believe that he was receiving a reduction 
in price. 

It is further ordered, That the following order be, and it hereby is, 
substituted for the order contained in the initial decision: 

It is ordered, That respondents, Luxury Industries, Inc., a corpora- 
tion, and its officers and respondent Arthur Hankin, an individual 
trading as Luxury Industries, Inc., Luxury Industries, Patilum Co., 
and Patalum Luxury Industries and as officer of Luxury Industries, 
Inc., and their respective representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of carports, patios, storm 
doors and windows or other similar merchandise in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, that said merchandise is 
offered for sale when such offer is not a bona fide offer to sell the mer- 
chandise so offered; 


2. The use of any sales plan or procedure involving the use of false, 
deceptive or misleading statements or representations in advertising 
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which are designed to obtain leads or prospects for the sale of other or 
different merchandise; 

3. Representing, directly or by implication, that their carports and 
patios are all aluminum construction when in fact the posts or other 
supports are made of materials other than aluminum ; 

4, Using pictorial representations in advertising to represent that 
respondents’ patios or other products contain certain features or con- 
struction which are not in fact supplied by respondents for the price 
advertised ; 

5. Representing, directly or by implication, that any special price, 
allowance or discount is granted by respondents in return for the 
furnishing of any service or facility by the purchaser such as permit- 
ting the premises on which respondents’ products have been installed 
to be used for model home demonstration purposes in selling to others. 

6. Representing, directly or by implication, that respondents’ prod- 
ucts are guaranteed unconditionally or carry a lifetime guarantee when 
in fact such guarantee is a limited guarantee only and is not an uncon- 
ditional or lifetime guarantee: 

7. Representing, directly or by implication, that respondents’ 
products are guaranteed without disclosing to the purchaser the limita- 
tions applicable to such guarantee. 

It is further ordered, That the hearing examiner’s initial decision, 
as modified, be, and it hereby is, adopted as the decision of the 
Commission. 

It is further ordered, That respondents, Luxury Industries, Inc., and 
Arthur Hankin, shall, within sixty (60) days after service upon them 
of this order, file with the Commission a report, in writing, setting 
forth in detail the manner and form in which they have complied with 
the order to cease and desist contained herein. 


In tue MATTER oF 
SPENCER GIFTS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 8097. Complaint, Aug. 25, 1960—Decision, Sept. 12, 1961 


Order requiring mail order merchandisers in Atlantic City, N.J., to cease such 
unfair practices as advertising in their catalogs “Arpege by Lanvin or Chanel 
No. 5 by Chanel only 70¢ per bottle with anything you order... .”, repre- 
senting thus that perfumes were offered at a special low price when the 
products offered were in fact colognes and the price provided a substantial 


profit to respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Spencer Gifts, Inc., 
a corporation, and Max Adler and Harry Adler, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

ParacrapH 1. Respondent Spencer Gifts, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New Jersey, with its principal office and place of 
business located at 1601 Albany Avenue Boulevard, Atlantic City, 
New Jersey. 

Respondents Max Adler and Harry Adler are officers of the corpo- 
rate respondent. They formulate, direct and control the acts and 
practices of the corporate respondent, including the acts and practices 
hereinafter set forth. Their address is the same as that of the cor- 
porate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of miscellaneous merchandise to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some tiine last past have caused, the said products, 
when sold, to be shipped from their place of business in the State of 
New Jersey to purchasers thereof located in various other states of 
the United States and in the District of Columbia, and maintain, and 
have maintained, at all times mentioned herein, a substantial course 
of trade in said products, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. Respondents, for the purpose of inducing the purchase of 
their products, have made the following statements in their catalogs: 

Arpege by Lanvin or Chanel No. 5 by Chanel only 70¢ per bottle with anything 
you order from this catalog you get the generous one dram size in a dainty 
golden purse flacon. Exquisite, exclusive, truly elegant! Not for sale. Avail- 
able at this special giveaway price only when you’re ordering other items from 
this catalog. Shipped with your order. Limit 1 to a customer, plus 1 more if 
your order totals over $10.00. This is our way of saying “thank you” for your 
valued patronage! Order ARPEGE (A31815) or CHANEL No. 5 (A-31823). 
The foregoing language is accompanied with illustrations of the 
packaged articles. Printed on the reproduced illustrations is the 
following language: “Lanvin’s Arpege purse size flaconet” and “Cha- 
nel No. 5 purse size flaconet.” 
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[Par. 5.] 

Par. 6. Through the use of the aforesaid statements, respondents 
represented that the advertised products were perfumes and were 
being offered to their customers at a special low price with little or 
no profit to them. 

Par. 7. Said statements and representations were false, misleading 
and deceptive. In truth and in fact, the products being offered and 
delivered to the purchasers were colognes and not perfumes and con- 
sequently the price at which the products were offered had no rela- 
tionship to the price of perfume. The price at which the colognes 
were offered provided a substantial profit to respondents. 

Par. 8. In the conduct of their business respondents were, and are, 
in competition with corporations, firms and individuals engaged in the 
sale of colognes in commerce. 

Par. 9. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the purchas- 
ing public into the erroneous and mistaken belief that said statements 
and representations were, and are, true and into the purchase of sub- 
stantial quantities of respondents’ products by reason of said erroneous 
and mistaken belief. As a consequence thereof, substantial trade in 
commerce has been, and is being, unfairly diverted to respondents 
from their competitors and substantial injury has been, and is being, 
done to competition in commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors, and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of compe- 
tition, in commerce, within the intent and meaning of the Federal 
‘Trade Commission Act. 


Mr. Harry E. Middleton, Jr. for the Commission. 
Arkus & Cooper, Atlantic City, N.J., by Mr. Saul W. Arkus, for 
respondents. 


Intra, Decision spy Epwarp Cree,, Heartnc EXAMINER 


This proceeding is before the hearing examiner for final considera- 
tion upon the complaint, answer, testimony and other evidence and 
proposed findings of fact and conclusions filed by counsel for respond- 
ents and by counsel supporting the complaint. The hearing examiner 
has given consideration to the proposed findings of fact and conclu- 
sions submitted by both parties and all findings of fact and conclu- 
sions of law proposed by the parties not hereinafter specifically found 
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or concluded, are herewith rejected, and the hearing exammer having 
considered the entire record herein makes the following findings as to 
the facts, conclusions drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


1. Respondent, Spencer Gifts, Inc., is a corporation organized, ex- 
isting and doing business under and by virtue of the laws of the State 
of New Jersey, with its principal office and place of business located 
at 1601 Albany Avenue Boulevard, Atlantic City, New Jersey. 

2. Respondent Max Adler is an officer of the corporate respondent 
and he formulated, directed and controlled all of the acts and prac- 
tices of the corporate respondent hereinafter found. Respondent, 
Harry Adler, is not now an officer of the corporate respondent. <Al- 
though he was an officer of the corporate respondent until June 18, 
1960, he did not formulate, direct or control the acts and practices 
of the corporate respondent. 

3. Respondents are engaged in interstate commerce. Respondents 
are now and for some time last past have been engaged in the adver- 
tising, offering for sale, sale and distribution of miscellaneous mer- 
chandise to the public. Respondents were and are in competition with 
corporations, firms and individuals engaged in the sale of colognes 
in interstate commerce. 

4. Respondents for the purpose of inducing the purchase of their 
products have made the following statements in their catalog: 


Pee 
FABULOUS 
Exclusive 
FOR SPENCER CUSTOMERS 
ONLY! 
ARPEGE by Lanvin... or CHANEL NO. 5 by Chanel 

ONLY 70¢ per bottle 
With anything you order from this catalog! You get a generous 1 dram size, 
in a dainty golden purse flacon! Exquisite, exclusive, truly elegant! Not for 
sale. Available at this special give-away price only when you’re ordering other 
items from this catalog. Shipped with your order. Limit 1 to a customer, 
plus 1 more if your order totals over $10.00. This is our way of saying “thank 
you” for your patronage! Order ARPEGE (A-31815) or CHANEL No. 5 


(A-81823). 

5. The manufacturers of Arpege cologne and Chanel No. 5 did not 
in 1959, and do not now, package and sell their cologne products at 
retail or otherwise in units of one dram. 

Since August 1959, and up to the present time, Arpege and Chanel 
No. 5 colognes were and are packaged in the following non-spray size 


units and were and are sold at the respective retail prices as indicated, 
exclusive of tax: 
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Arpege Cologne Chanel No. 5 Cologne 
40z.$ 6.00 20z.$ 3.50 
8 oz. $10. 00 40z.$ 5.50 
8 0z.$ 9.00 
16 oz. $15. 00 


Since August 1959, up to and including the present time, Arpege 
perfume and Chanel No. 5 perfume have been and are packaged in the 
following non-spray size units and have been and are now sold at the 
respective retail prices set out below, exclusive of tax: 


Arpege Perfume Chanel No. 5 Perfume 
idram § 4.00 ¥, oz. $ 7.50 
% oz. $12. 50 Y% oz. $12. 50 
1 oz. $23. 50 1 oz. $20. 00 
2 02. $35. 00 


6. Respondent sold Arpege and Chanel No. 5 colognes which had 
been rebottled by someone other than the manufacturers, and although 
they did not use the word “perfume” in their advertising they used 
the brand names which were brands of perfumes as well as brands 
of colognes without disclosing that the products offered were colognes. 
In one of respondents’ catalogs a package of one of the products was 
shown with the phrase “EAU DE LANVIN” on the package, but this 
improvement over the earlier advertising does not appear to be ad- 
equate to disclose that the product was cologne. 


CONCLUSIONS 


The respondents stressed that they offered an unusual value, and this 
fact, plus the fact that the manufacturers of these brands did not 
package and sell these brands of cologne in smaller than two ounces 
but did package and sell perfume in one- or two-dram sizes, leads to 
the conclusion that many buyers could easily be led into believing 
that the products offered were perfume. 

The representations of respondents had the capacity and tendency to 
mislead members of the purchasing public into the erroneous belief 
that the colognes advertised were, in fact, perfumes, and the fact that 
the price at which the colognes were offered was substantially lower 
than the price at which these brands of perfumes were usually offered, 
was not sufficient to put prospective buyers on notice that the products 
were colognes. 

The acts and practices hereinabove found were to the prejudice and 
injury of the public and of respondents’ competitors, and constituted 
unfair and deceptive acts and practices and unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 


Trade Commission Act. 
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It is ordered, That respondents, Spencer Gifts, Inc., a corporation, 
and its officers, and Max Adler, individually and as an officer of said 
corporation, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of cologne in commerce, as 
“‘eommerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from : 

1. Representing, directly or by implication, that a cologne is a 
perfume. 

2. Using the name of any brand of perfume to describe cologne, 
unless in close connection with such brand name the product is clearly 
stated to be cologne. 

3. Offering for sale or selling a cologne, in bottles or other con- 
tainers of the same size and appearance as containers in which per- 
fumes are customarily or usually packaged, without clearly disclosing 
that such product is cologne. 

It is further ordered, That the complaint herein is dismissed as to 
respondent Harry Adler, individually and as an officer of corporate 
respondent. 

OPINION OF THE COMMISSION 


By Kern, Commissioner: 

The complaint in this matter charges respondents with misrep- 
resenting certain of their products as perfumes in violation of the 
Federal Trade Commission Act. The hearing examiner in his initial 
‘decision held that the allegations were sustained by the evidence and 
ordered the respondents (except for an individual as to whom the 
complaint was dismissed) to cease and desist from the practices found 
‘to be unlawful. Respondents have appealed from this decision. 

Respondents are engaged in the sale of miscellaneous merchandise. 
The representations giving rise to the charge in this case appeared in 
respondents’ catalog and read as follows: 


A 
FABULOUS 
Exclusive 
FOR SPENCER CUSTOMERS 
ONLY! 
ARPEGE by Lanvin... or CHANEL NO. 5 by Chanel ONLY 70¢ per bottle 


With anything you order from this catalog! You get a generous 1 dram size, 
in a dainty golden purse flacon! Exquisite, exclusive, truly elegant! Not for 
sale. Available at this special give-away price only when you’re ordering other 
items from this catalog. Shipped with your order. Limit 1 to a customer, plus 
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1 more if your order totals over $10.00. This is our way of saying “thank you” 
for your valued patronage! Order ARPEGE (A-31815) or CHANEL NO. 5 
(A-31823). 

The products thus offered were colognes which had been rebottled 
in one dram units by someone other than respondents and which cost 
respondents forty-four cents per unit. 

The undisputed facts show that Arpege and Chanel No. 5 are brand 
names of perfumes as well as colognes. However, neither of the manu- 
facturers of these products packages and sells colognes in units of one 
dram. The smallest size non-spray unit of Arpege cologne available 
is four ounces which sells for $6.00. The smallest such unit of Chanel 
No. 5 cologne is two ounces and sells for $3.50. Arpege perfume is 
available in a one dram size (equivalent to one-eighth of an ounce) at 
$4.00 and Chanel No. 5 perfume is available in a one-fourth ounce size 
for $7.50. 

The hearing examiner concluded that respondents’ advertisement 
would lead buyers into believing that the products offered were per- 
fumes. Several arguments are advanced by respondents as to why the 
hearing examiner erred in this conclusion. First, respondents argue, 
on the basis of testimony of respondent Max Adler to the effect that 
the products were sold at a loss, that the offer was an unusual value as 
represented. Also, they contend in substance that the size of the 
package is of no significance since one of the manufacturers does not 
package its perfume in the one dram unit. In our view, these argu- 
ments are wholly without substance. Regardless of respondents’ profit 
or loss on the offer, we have no doubt that in reliance upon the fact 
that the brand names used were brands of well-known perfumes as 
well as colognes, together with the fact that the colognes were offered 
in small containers similar to those in which perfumes are sold, re- 
spondents’ extravagant representations were calculated to, and would, 
convey the impression that expensive perfumes were being offered to 
customers as an inducement to purchase articles from their catalog. 
Also, since the products were offered to induce the sale of other goods, 
we agree with the hearing examiner that the price at which they were 
offered was not sufficient notice to prospective customers that the 
products were colognes. 

About one month after distribution of the catalog in which the 
offer first appeared, respondents distributed a second edition contain- 
ing the same offer. In the text of the second offer, respondents in- 
serted the wording “the genuine product rebottled.” This wording 
certainly does not inform prospective purchasers as to the nature of 
the product offered. Also, the words “Eau de Lanvin” and “Eau de 
Cologne” were inserted on the pictures of the packages shown in the 
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offer. However, the printing is so faint and small as to be practically 
indiscernible and thus cannot be considered adequate notice that the 
products were colognes. Accordingly, we find that this second offer 
is also deceptive. 

Respondents next contend that an order to cease and desist should 
not issue since they have abandoned the practice. To resolve such 
questions we generally look to the timing and circumstances surround- 
ing the alleged discontinuance. Art National Manufacturers Dis- 
tributing Co., Inc., Docket No. 7286 (May 10, 1961). 

The facts disclose that the offer was initially published in the first 
edition of respondents’ 1959 Christmas catalog, of which 956,000 copies 
were distributed at the end of August and the beginning of Septem- 
ber of that year. During the first two weeks of October, respondents 
“distributed 4,880,000 copies of the second. edition of their Christmas 
catalog featuring the same offer. The third edition distributed at 
the end of October, and subsequent editions, did not contain the offer. 
Respondents discontinued the sale of the two products about the middle 
of December 1959. 

The circumstances surrounding respondents’ discontinuance of the 
offer do not lend support to their argument that the practice has been 
abandoned. The discontinuance was neither voluntary nor was it 
brought about by a desire to eliminate a practice which respondents 
considered to be deceptive. Briefly, the evidence disclosed that soon 
after the offer appeared, the manufacturer of the Arpege product 
complained to respondents about underpricing and the manufacturer 
of Chanel No. 5 challenged respondents’ right to sell the product in a 
rebottled unit. As a result, respondents entered into written obliga- 
tions with these manufacturers whereby respondents agreed to termi- 
nate the sale of the products. These agreements contain a specific 
denial by respondents of any misconduct on their part. We think it 
obvious that respondents did not abandon the practices but merely dis- 
continued the specific offer under threat of litigation. While it ap- 
pears that they are precluded from engaging in the same practice with 
respect to Arpege and Chanel No. 5 products, we have no reason to 
believe that, as a Christmas promotion or on any other occasion, re- 
spondents will not repeat the practice with the products of other per- 
fume and cologne manufacturers. Therefore, as this record does not 
warrant a finding that the practice has been surely stopped with no 
likelihood of resumption, we believe that an order to cease and desist 
1s required in the public interest. 

The appeal of respondents is denied and the initial decision will be 
adopted as the decision of the Commission. 
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This matter having been heard by the Commission upon respond- 
ents’ appeal from the hearing examiner’s initial. decision, and upon 
briefs and oral argument in support thereof and in opposition thereto; 
and the Commission having rendered its decision denying the appeal 
and adopting the initial decision: 

Lt ts ordered, That respondents, Spencer Gifts, Inc., a corporation, 
and Max Adler, individually and as an officer of said corporation, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist contained in the aforesaid initial decision. 

By the Commission, Commissioner Secrest not participating. 


In THe MATTER OF 
PACKARD MILLS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8297. Complaint, Mar. 2, 1961—Decision, Sept. 12, 1961 


Consent order requiring proprietors of woolen mills in Webster and Caryville, 
Mass., to cease violating the Wool Products Labeling Act by labeling or 
tagging as “75% Wool, 15% Nylon and 10% Cashmere” and “85% Wool, 15% 
Nylon,” woolen fabrics which contained. substantially less wool than was 
thus indicated, and by failing to label certain wool products as required. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Packard Mills, Inc., a corporation, and 
Ralph K. Hubbard and Edwin L. Hubbard, individually and as of- 
ficers of said corporation, and Alan W. Manter, individually, here- 
inafter referred to as respondents, have violated the provisions of 
said Acts, and the Rules and Regulations promulgated under the 
Wool Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1. Respondent Packard Mills, Inc. is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
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of the State of Massachusetts. Said corporation has woolen mills 
located in Webster, Massachusetts and Caryville, Massachusetts. 

Individual respondents Ralph K. Hubbard and Edwin L. Hubbard 
are officers of the corporate respondent. Individual respondent Alan 
W. Manter is the resident manager of the Caryville mill. Said in- 
dividual respondents formulate, direct and control the acts, practices 
and policies of said corporate respondent, including the acts and 
practices hereinafter referred to. The business address of individual 
respondents Ralph K. Hubbard and Edwin L. Hubbard is the same 
as the corporate respondent, Webster, Massachusetts. ‘The business 
address of individual respondent Alan W. Manter is Packard Mills, 
Inc., Caryville, Massachusetts. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more specifically since January 1959, re- 
spondents have manufactured for introduction into commerce, intro- 
duced into commerce, sold, transported, distributed, delivered for 
shipment, and offered for sale in commerce, as “commerce” is defined 
in said Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by re- 
spondents within the intent and meaning of Section 4(a) (1) of said 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder in that they were falsely and deceptively labeled or 
tagged with respect to the character and amount of the constituent 
fibers contained therein. . 

Among such misbranded wool products were woolen fabrics labeled 
or tagged by respondents as— 

75% Wool, 15% Nylon and 10% Cashmere 

85% Wool, 15% Nylon 
whereas in truth and in fact said products contained substantially 
less wool than was indicated by the foregoing labels or tags affixed 
thereto. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged or labeled as re- 
quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act and in the manner and form prescribed by the Rules 
and Regulations promulgated thereunder. 

Par. 5. Respondents, in the course and conduct of their business, 
as aforesaid, were and are in substantial competition in commerce with 
corporations, firms and individuals likewise engaged in the manufac- 
ture and sale of woolen products, including woolen fabric. 

Par. 6. The aforesaid acts and practices of the respondents were 
and are in violation of the Wool Products Labeling Act of 1939 and 
the Rules and Regulations promulgated thereunder, and constituted 
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and now constitute, unfair methods of competition and unfair and de- 
ceptive acts and practices, in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


Mr. Michael P. Hughes for the Commission. 
Bingham, Dana & Gould, by Mr. Joseph Ford, Boston, Mass., for 
respondents. 


Intrtau Decision sy Raymonp J. Lyncn, Heartna Examiner 


The complaint in this proceeding, issued March 2, 1961, charges the 
above-named respondents with violation of the provisions of the Fed- 
eral Trade Commission Act and the Wool Products Labeling Act and 
the Rules and Regulations issued thereunder. 

On June 20, 1961, there was submitted to the undersigned hearing 
examiner an agreement between respondents and counsel supporting 
the complaint providing for the entry of a consent order. 

Under the foregoing agreement, the respondents admit the jurisdic- 
tional facts alleged in the complaint. The parties agree, among other 
things, that the cease and desist order there set forth may be entered 
without further notice and have the same force and effect as if entered 
after a full hearing and the document includes a waiver by the respond- 
ents of all rights to challenge or contest the validity of the order 
issuing in accordance therewith. The agreement further recites that 
it is for settlement purposes only and does not constitute an admission 
by the respondents that they have violated the law as alleged in the 
complaint, and that the complaint may be used in construing the terms 
of the order. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appropriate 
basis for settlement and disposition of this proceeding, the agreement 
is hereby accepted, and it is ordered that said agreement shall not be- 
come a part of the official record unless and until it becomes a part 
of the decision of the Commission. The following jurisdictional 
findings are made and the following order issued. 

1. Respondent Packard Mills, Inc. is a corporation existing and do- 
ing business under and by virtue of the laws of the State of Massa- 
chusetts, with its office and place of business located in Webster, 
Massachusetts. 

Individual respondents Ralph K. Hubbard and Edwin L. Hubbard 
are officers of said corporate respondent. Individual respondent, 
Allen W. Manter (named in the complaint as Alan W. Manter) is the 
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resident manager of the Caryville mill. The individual respondents 
control, direct and formulate the acts and practices of said corporate 
respondent. The address of the individual respondents Ralph K. 
Hubbard and Edwin L. Hubbard is the same as that of the corporate 
respondent. The address of individual respondent Allen W. Manter 
is Packard Mills, Inc., Caryville, Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondent Packard Mills, Inc., a corporation, 
and its officers, and Ralph K. Hubbard and Edwin L. Hubbard, in- 
dividually and as officers of said corporation, and Allen W. Manter 
(named in the complaint as Alan W. Manter), individually, and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the introduc- 
tion or manufacture for introduction into commerce, or the offering 
for sale, sale, transportation or distribution, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1989, of woolen fabrics or other “wool 
products,” as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, do forthwith cease and desist from 
misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein. 

2. Failing to affix labels to such products showing such elements 
of information required to be disclosed by Section 4(a) (2) of the 
Wool Products Labeling Act of 1939. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon 
its review of the initial decision filed by the hearing examiner on July 
20, 1961, and the Commission having determined that said initial 
decision is adequate and appropriate in all respects to dispose of this 
proceeding : 

[t is ordered, 'That the aforesaid initial decision be, and it hereby is, 
adopted as the decision of the Commission. 

It is further ordered, That the respondents, Packard Mills, Inc., 
a corporation, and Ralph K. Hubbard and Edwin L. Hubbard, in- 
dividually and as officers of said corporation, and Allen W. Manter 
(named in the complaint as Alan W. Manter), individually, shall, 
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within sixty (60) days after service upon them of this order, file with 
the Commission a report, in writing, setting forth in detail the man- 
ner and form in which they have complied with the order to cease 
and desist. 


In THe Marrer or 
BAKER MERCHANDISING CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8355. Complaint, Apr. 14, 1961—Decision, Sept. 12, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by advertising in newspapers which failed to dis- 
close names of animals producing the fur contained in fur products or that 
some products contained artificially colored fur, and failed to use the term 
“Dyed Broadtail-processed Lamb” as required, and which represented prices 
of fur products as reduced from so-called regular prices which were in 
fact fictitious; and by failing to keep adequate records as a basis for pricing 
claims. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Baker Merchandising Corporation, a corpora- 
tion, and Samuel B. Baker, Robert C. Baker and Lawrence Rawlings, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said acts and the 
Rules and Regulations promulgated under the Fur Products Labeling 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent Baker Merchandising Corporation is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York with its office and prin- 
cipal place of business located at 224 West 30th Street, New York, 
New York. 

Respondents Samuel B. Baker, Robert C. Baker anad Lawrence 
Rawlings are president-treasurer, vice president, and secretary, re- 
spectively, of the said corporate respondent. These individuals con- 
trol, formulate and direct the acts, practices and policies of the said 
corporate respondent. Their offices and principal place of business 
are the same as that of the said corporate respondent. 
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Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce, and in the manufacture for in- 
troduction into commerce, and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
merce, of fur products and have manufactured for sale, sold, adver- 
tised, offered for sale, transported and distributed fur products which 
have been made in whole or in part of fur which had been shipped and 
received in commerce as the terms “commerce”, “fur”, and “fur prod- 
uct” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements concerning 
said products which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder ; and which advertisements were intended to aid, pro- 
mote and assist, directly or indirectly, in the sale and offering for 
sale of said fur product. 

Par. 4. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which ap- 
peared in issues of The Salt Lake Tribune, a newspaper published in 
the City of Salt Lake City, State of Utah, and having a wide circula- 
tion in said state and various other states of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide, in violatien of Section 5(a) (1) of the 
Fur Products Labeling Act. 

(b) Failed to disclose that fur products contained or were composed 
of bleached, dyed or otherwise artifically colored fur, when such was 
the fact, in violation of Section 5(a) (8) of the Fur Products Labeling 
Act. 

(c) Failed to use the term “Dyed Broadtail-processed Lamb” as 
required, in violation of Rule 10 of said Rules and Regulations. 

(d) Represented prices of fur products has having been reduced 
from regular or usual prices where the so-called regular or usual prices 
were in fact fictitious in that they were not the prices at which said 
merchandise was usually sold by respondents in the recent regular 
course of business, in violation of Section 5(a) (5) of the Fur Products 
Labeling Act and Rule 44(a) of said Rules and Regulations. 


BAKER MERCHANDISING CORP. ET AL. 465 


463 Decision 


Par. 5. In making the pricing claims and representations set forth 
in subparagraph (d) of Paragraph Four hereof, respondents failed to 
maintain full and adequate records disclosing the facts upon which 
such claims and representations were based, in violation of Rule 44(e) 
of said Rules and Regulations. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Harry E. Middleton, Jr., for the Commission. 
Respondents, pro se. 


Inrrrau Decision By Epear A. Burriz, Hrartne Examiner 


On April 14, 1961, the Federal Trade Commission issued its com- 
plaint against the above-named respondents charging them with viola- 
tion of the provisions of the Federal Trade Commission Act and the 
Fur Products Labeling Act and the Rules and Regulations promul- 
gated under said Fur Products Labeling Act in connection with the 
introduction into commerce, and the sale, advertising and offering 
for sale, transportation and distribution of fur products. On June 
18, 1961, the respondents and counsel supporting the complaint en- 
tered into an agreement containing a consent order to cease and desist 
in accordance with Section 3.25 (a) of the Rules of Practice and Proce- 
dure of the Commission. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint and agree among other things, 
that the cease and desist order there set forth may be entered with- 
out further notice and shall have the same force and effect as if 
entered after a full hearing. The agreement includes a waiver by 
the respondents of all rights to challenge or contest the validity of 
the order issuing in accordance therewith; and recites that the said 
agreement shall not become a part of the official record unless and 
until it becomes a part of the decision of the Commission, and that 
it is for settlement purposes only, does not constitute an admission 
by the respondents that they have violated the law as alleged in the 
complaint, and that said complaint may be used in construing the 
terms of the order. The hearing examiner finds that the content. of 
the said agreement meets all the requirements of Section 3.25(b) of the 
Rules of Practice. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid agreement for 
consent order, and it appearing that said agreement provides for an 
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appropriate disposition of this proceeding, the aforesaid agreement 
is hereby accepted and is ordered filed upon becoming part of the 
Commission’s decision in accordance with Section 3.21 of the Rules 
of Practice; and in consonance with the terms of said agreement, the 
hearing examiner makes the following jurisdictional findings and 
order: 

1. Respondent Baker Merchandising Corporation is a corporation 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 224 West 30th Street, in the City of New York, State of 
New York. 

Respondents Samuel B. Baker, Robert C. Baker and Lawrence 
Rawlings are individuals and officers of said corporate respondent. 
They formulate, direct and control the policies, acts and practices 
of the corporate respondent. Their address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

ORDER 


It is ordered, 'That Baker Merchandising Corporation, a corpora- 
tion, and its officers and Samuel B. Baker, Robert C. Baker and 
Lawrence Rawlings individually and as officers of said corporation 
and respondents’ representatives, agents and employees directly or 
through any corporate or other device in connection with the intro- 
duction into commerce or manufacture for introduction into com- 
merce, or the sale, advertising, offering for sale, transportation or dis- 
tribution in commerce of fur products, or in connection with the sale, 
maunfacture for sale, advertising, offering for sale, transportation 
or distribution of fur products which have been made in whole or in 
part of fur which has been shipped and received in commerce as 
“commerce”, “fur” and “fur products” are defined in the Fur Products 
Labeling Act do forthwith cease and desist from: 

1. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement, or notice 
which is intended to aid, promote or assist directly or indirectly in 
the sale or offering for sale of fur products and which: 

A. Fails to disclose: 

(1) The name or names of the animal or animals producing the fur 
or furs contained in the fur products as set forth in the Fur Products 
Name Guide and as prescribed under the rules and regulations. 
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(2) That the fur product contains or is composed of bleached, dyed 
or otherwise artifically colored fur when such is the fact. 

B. Fails to set forth the terms “Dyed Broadtail Processed Lamb” in 
the manner required. 

C. Represents directly or by implication that the regular or usual 
price of any fur product is any amount which is in excess of the price 
at which respondents have usually and customarily sold such products 
in the recent regular course of business. 

D. Misrepresents in any manner the savings available to purchasers 
of respondent’s fur products. 

2. Making price claims and representations of the types referred to 
in paragraphs C and D above unless respondents maintain full and 
adequate records disclosing the facts upon which such claims and 
representations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon its 
review of the initial decision filed by the hearing examiner on July 21, 
1961, and the Commission having determined that said initial decision 
is adequate and appropriate in all respects to dispose of this pro- 
ceeding : 

It ts ordered, That the aforesaid initial decision be, and it hereby is, 
adopted as the decision of the Commission. 

It is further ordered, That respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


In THE MaTrer or 
L. W. FOSTER SPORTSWEAR CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8390. Complaint, May 5, 1961—Decision, Sept. 13, 1961 


Consent order requiring Philadelphia manufacturers to cease violating the Wool 
Products Labeling Act by such practices as labeling men’s jackets as “Shell 
50% Wool, 40% Rep. Wool, 10% Nylon”, when the jackets contained sub- 
stantially less wool than so indicated ; failing to set forth the ratio between 
the respective percentages of fibers in the face and back of pile fabrics; 
describing a portion of the fiber content on labels as “orlon” instead of using 
the common generic name; failing to label specimens or samples of wool prod- 
ucts with required information; and failing in other respects to comply with 
requirements. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the au- 
thority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that L. W. Foster Sportswear Co., Inc., a cor- 
poration, and Louis W. Foster and Howard S. Foster, individually 
and as officers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Acts and the Rules and 
Regulations promulgated under the Wool Products Labeling Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapn 1. Respondent L. W. Foster Sportswear Co., Inc. is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania. 

Respondents Louis W. Foster and Howard S. Foster are officers of 
the corporate respondent. They cooperate in formulating, direct- 
ing and controlling the acts, policies and practices of the corporate 
respondent including the acts and practices hereinafter referred to. 
All respondents have their offices and principal place of business at 
Hancock & Westmoreland Streets, Philadelphia 40, Pennsylvania. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1, 1959, re- 
spondents have manufactured for introduction into commerce, intro- 
duced into commerce, sold, transported, distributed, and offered for 
sale in commerce, as “commerce” is defined in said Act, wool products 
as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by the re- 
spondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder, in that they were falsely and deceptively labeled 
or tagged with respect to the character and amount of the constituent 
fibers contained therein. 

Among such misbranded wool products were men’s jackets labeled 
or tagged by respondents as “Shell 50% Wool, 40% Rep. Wool, 10% 
Nylon,” whereas in truth and in fact such section of said products 
contained substantially less wool than represented. Among other of 
such misbranded wool products were men’s jackets labeled or tagged 
by respondents as “Shell 85% Wool, 5% Rayon, 10% Nylon,” whereas 
in leiatg and in fact said section of said product contained reprocessed 
wool. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged or labeled as re- 
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quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act, and in the manner and form as prescribed by the Rules 
and Regulations promulgated under said Act. 

Par. 5. Certain of said wool products were misbranded in viola- 
tion of the Wool Products Labeling Act in that they were not labeled 
in accordance with the Rules and Regulations promulgated there- 
under in the following respects: 

(a) In that required information descriptive of the fiber content 
was set out on labels in abbreviated form in violation of Rule 9 of said 
Rules and Regulations. 

(b) In that the ratio between the respective percentages of fibers 
in the face and back of pile fabrics was not set forth, in violation of 
Rule 26 of said Rules and Regulations. 

(c) In that the labels or tags attached to the wool products described 
a portion of the fiber content as “orlon” instead of using the common 
generic name of said fiber, in violation of Rule 8 of the aforesaid 
Rules and Regulations. 

(d) In that specimens or samples of wool products which were used 
to promote or effect sales of such wool products in commerce were 
not labeled or marked to show the information required under Section 
4(a) (2) of the Wool Products Labeling Act and the Rules and Regu- 
lations thereunder, in violation of Rule 22 of the aforesaid Rules and 
Regulations. 

Par. 6. The respondents, in the course and conduct of their busi- 
ness, as aforesaid, were and are in substantial competition in com- 
merce with other corporations, firms and individuals likewise engaged 
in the manufacture and sale of wool products, including pile lined 
coats. 

Par. 7. The acts and practices of the respondents, as set forth 
above, were and are in violation of the Wool Products Labeling Act of 
1939 and the Rules and Regulations promulgated thereunder and 
constituted, and now constitute, unfair and deceptive acts and prac- 
tices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Mr. Charles W. O’Connell for the commission ; 
Lodge and Goldman, by Mr. Erwin Lodge, Philadelphia, Pa., for 
respondents. 


Intrrat Decision By Loren H. Laueuitin, Heartne ExaMiner 


The Federal Trade Commission (sometimes also hereinafter re- 
ferred to as the Commission) on May 5, 1961, issued its complaint 
herein, charging the above-named respondents with having violated 
the provisions of the Federal Trade Commission Act, and of the Wool 
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Products Labeling Act of 1939 and the Rules and Regulations pro- 
mulgated thereunder, in certain particulars, and respondents were 
duly served with process. 

On July 10, 1961, there was submitted to the undersigned hearing 
examiner of the Commission, for his consideration and approval, an 
“A oreement Containing Consent Order To Cease And Desist,” which 
had been entered into by and between respondents and counsel for 
both parties, under date of July 5, 1961, subject to the approval of 
the Bureau of Litigation of the Commission, which had subsequently 
duly approved the same. 

On due consideration of such agreement and the complaint herein, 
the hearing examiner finds that said agreement, both in form and in 
content, is in accord with § 3.25 of the Commission’s Rules of Prac- 
tice for Adjudicative Proceedings, and that by said agreement the 
parties have specifically agreed to the following matters: 

1. Respondent L. W. Foster Sportswear Co., Inc., is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Pennsylvania, with its office and principal place of business 
located at Hancock and Westmoreland Street, in the city of Phila- 
delphia, State of Pennsylvania. Respondents Louis W. Foster and 
Howard S. Foster are officers of the corporate respondent. Their 
address is the same as that of the corporate respondent. 

2. Respondents admit all the jurisdictional facts alleged in the 
complaint and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

3. This agreement disposes of all of this proceeding as to all parties. 

4, Respondents waive: 

(a) Any further procedural steps before the hearing examiner and 
the Commission ; 

(b) The making of findings of fact or conclusions of law; 

(c) All of the rights they may have to challenge or contest the 
validity of the order to cease and desist entered in accordance with 
this agreement. 

5. The record on which the initial decision and the decision of the 
Commission shall be based shall consist solely of the complaint and 
this agreement. 

6. This agreement shall not become a part of the official record 
unless and until it becomes a part of the decision of the Commission. 

7. This agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint. 

8. The following order to cease and desist may be entered in this 
proceeding by the Commission without further notice to respondents. 
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When so entered, it shall have the same force and effect as if entered 
after a full hearing. It may be altered, modified or set aside in the 
manner provided for other orders. The complaint may be used in 
construing the terms of the order. 

Upon due consideration of the complaint filed herein and the said 
“Agreement Containing Consent Order To Cease and Desist,” the 
hearing examiner approves and accepts this agreement, and finds 
that the Commission has jurisdiction of the subject matter of this 
proceeding and of the respondents herein; that the complaint states a 
legal cause for complaint under the Federal Trade Commission Act, 
and under the Wool Products Labeling Act of 1939 and the Rules and 
Regulations promulgated thereunder, against the respondents, both 
generally and in each of the particulars alleged therein; that this 
proceeding is in the interest of the public; that the order proposed in 
said agreement is appropriate for the just disposition of all the issues 
in this proceeding as to all of the parties hereto; and that said order 
therefore should be, and hereby is, entered as follows: 

It is ordered, That respondents L. W. Foster Sportswear Co., Inc., 
a corporation, and its officers, and Louis W. Foster and Howard S. 
Foster, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the manufacture for 
introduction or the introduction into commerce, or the offering for 
sale, sale, transportation or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939, of jackets or other “wool products”, as 
such products are defined in and subject to the Wool Products Label- 
ing Act, do forthwith cease and desist from misbranding such products 
by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failing to affix labels to wool products showing each element of 
information required to be disclosed by § 4(a) (2) of the Wool Prod- 
ucts Labeling Act of 1939; 

3. Using abbreviated words or terms descriptive of fiber content on 
stamps, tags, labels or other means of identification attached to said 
wool products; 

4. Failing to set forth on tags, labels or other means of identification 
attached to pile fabrics or products made thereof the ratio between 
the respective percentages of fibers in the face and in the back of said 
fabric; 

5. Failing to set forth the common generic name of fibers in the 
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required information on labels, tags, or other means of identification 
attached to wool products; 

6. Failing to label or mark samples of wool products used to pro- 
mote or effect sales of such wool products in commerce with the infor- 
mation required under the Wool Products Labeling Act and the Rules 
and Regulations thereunder. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon 
its review of the initial decision filed by the hearing examiner on July 
14, 1961, and the Commission having determined that said initial deci- 
sion is adequate and appropriate in all respects to dispose of this 
proceeding: 

It is ordered, That the aforesaid initial decision be, and it hereby is, 
adopted as the decision of the Commission. 

It is further ordered, 'That respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report, in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THE Martrer OF 
THOMPSON MEDICAL CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8399. Complaint, May 16, 1961—Decision, Sept. 13, 1961 


Order dismissing without prejudice as to individual officer of respondent corp., 
complaint charging false advertising of a drug preparation designated 
“Tranquil Aid.” 

As to the other respondents, the matter was settled by consent on Aug. 22, 1961, 
p. 287 herein. 

Mr. E'dward F. Downs for the Commission; 
No appearance for respondent William Jackson. 


Inrriau Deciston py Asner E. Lirescoms, Hrartne Examiner 


The complaint herein was issued on May 16, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by 
the dissemination of false advertisments with respect to their drug 
preparation designated “Tranquil-Aid”.1 


1 See p. 287 herein. 
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On July 12, 1961, prior to the offering of any evidence herein, coun- 
sel supporting the complaint submitted a motion requesting dismissal 
of the complaint without prejudice as to Respondent William Jackson, 
individually and as an officer of the corporate Respondent, for the 
reasons that the complaint was never served on Respondent Jackson, 
but was returned marked “Moved Left No Address”; and, according 
to counsel for the other Respondents, William Jackson is no longer 
connected with the corporate Respondent as an officer or otherwise. 

After due consideration, the Hearing Examiner accepts the reasons 
offered in support of the motion, and concurs in the opinion of counsel 
supporting the complaint that the dismissal without prejudice of the 
complaint herein, without prejudice, as to Respondent William 
Jackson will be in the public interest. Therefore, 

It is ordered, That the complaint herein, insofar as it relates to Re- 
spondent William Jackson, be, and the same hereby is, dismissed with- 
out prejudice to the right of the Commission to initiate further pro- 
ceedings against said Respondent, should future events so warrant. 


DECISION OF THE COMMISSION 


This matter having come on to be heard by the Commission upon 
its review of the initial decision filed by the hearing examiner on 
July 14, 1961, and the Commission having determined that said initial 
decision is adequate and appropriate in all respects to dispose of this 
proceeding: 

It is ordered, That the aforesaid initial decision be, and it hereby 
is, adopted as the decision of the Commission. 


In THE MatTrer oF 
COMMERCE CONTRACTING COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8125. Complaint, Sept. 26, 1960—Decision, Sept. 14, 1961 


Consent order requiring affiliated concerns in Baltimore and Washington, D.C., 
to cease using deception in the sale of aluminum siding and storm windows 
and doors, including false statements by their salesmen that they represented 
the Kaiser Aluminum Company and the Reynolds Aluminum Company, and 
that the prospective customer’s home had been selected as a “model home” 
and as a result, the purchaser would receive $50 for each additional cus- 
tomer secured after viewing the installation. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Commerce Con- 
tracting Company, a corporation, Columbia Contracting Company, a 
corporation, and Bernard. Caplan and Stanley Bergstein, in- 
dividually and as officers of said corporation; Phillip Brourman, 
individually and as an officer of Commerce Contracting Company, 
and Tevis Margolis, individually and as an officer of Columbia Con- 
tracting Company, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: | 

Paracrary 1. Respondents Commerce Contracting Company and 
Columbia Contracting Company are corporations organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Maryland. The principal office and place of business of Com- 
merce Contracting Company is located at 1003 West North Avenue, 
in the City of Baltimore, State of Maryland, and the principal office 
and place of business of Columbia Contracting Company is located 
at 2009 Bunker Hill Road, N.E., in the City of Washington, D.C. 

Respondents Bernard Caplan and Stanley Bergstein are officers 
of the corporate respondents. Respondent Phillip Brourman is an 
officer of Commerce Contracting Company and Tevis Margolis is an 
officer of Columbia Contracting Company. These individual re- 
spondents formulate, direct and control the acts and practices of the 
corporate respondents of which they are officers, including those set 
forth hereinafter in this complaint. 

The address of respondents Bernard Caplan, Stanley Bergstein 
and Tevis Margolis is the same as that of the corporate respondent 
Commerce Contracting Company. The address of Phillip Brourman 
is 5910 Penn Avenue, Pittsburgh, Pennsylvania. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of aluminum siding, storm windows and doors, and installation 
thereof, to home owners. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their places of business in the State 
of Maryland and in the District of Columbia to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia, and maintain, and at all times mentioned herein have 
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maintained, a substantial course of trade in said products, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their aluminum siding, storm windows 
and doors, respondents have made certain statements with respect to 
the companies they represent. Salesmen of the respondent Commerce 
Contracting Company state to prospective purchasers that they rep- 
resent the Kaiser Aluminum Company, ask prospective purchasers if 
they have seen their television program “Maverick” and further state 
to prospective purchasers that their homes have been selected as a 
“model home” in the community, and that said prospective purchasers, 
as a result thereof, will receive $50 for each additional customer 
secured by respondent after such additional customer views the instal- 
lation on the prospective customers’ homes. 

Salesmen of the Columbia Contracting Company state to prospec- 
tive purchasers that they represent the Reynolds Aluminum Company 
and that the prospective customers’ homes have been selected as a 
“model home” in the community, and that said purchasers, as a result 
thereof, will receive $50 for each additional customer secured by ‘re- 
spondent after such additional customer views the installation on the 
prospective customers’ homes. a 

Par. 5. Said statements are false, misleading and deceptive. In 
truth and in fact, salesmen or representatives of the Commerce Con- 
tracting Company do not represent, and have never represented or 
been agents of, or connected with, the Kaiser Aluminum Company, 
and in fact, salesmen of or representatives of Columbia Contracting 
Company do not represent, and have never represented or been agents 
of or connected with the Reynolds Aluminum Company. In truth 
and in fact, no “model homes” were selected by either company nor 
did purchasers ever receive any premium or emolument for any 
similar installation on other homes in their community as a result of 
their own installation. 

Par. 6. Inthe conduct of their business, and at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale and installation of 
aluminum siding and storm windows and doors of the same general 
kind and nature as those sold by respondent. 

Par. 7. The use by the respondents of the above false, misleading 
and deceptive statements and practices has had, and now has, the capac- 
ity and tendency to mislead members of the purchasing public into 
the erroneous and mistaken belief that said statements and representa- 
tions were and are true and into the purchase of substantial quanti- 
ties of respondents’ products by reason of said erroneous and mistaken 
belief. As a consequence thereof, substantial trade in commerce has 
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been and is being unfairly diverted to respondents from their competi- 
tors and substantial injury has thereby been, and is being, done to 
competition in commerce. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, were and are all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now con- 
stitute, unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. Morton Nesmith for the Commission ; 
Mr. Harry W. League, Jr., and Mr. Maurice Cardin. of Baltimore, 
Md., for respondents. 


Inrrrau Decision sy Roserr L. Pippr, Heartne Examiner 


The Federal Trade Commission on September 26, 1960, issued its 
complaint against the above-named respondents, charging them with 
having violated the Federal Trade Commission Act by misrepresenta- 
tions in connection with the sale of their products. Respondents ap- 
peared and entered into an agreement dated June 15, 1961, containing 
a consent order to cease and desist, disposing of all the issues in this 
proceeding without further hearings, which agreement has been duly 
approved by the Bureau of Litigation. Said agreement has been 
submitted to the undersigned, heretofore duly designated to act as 
hearing examiner herein, for his consideration in accordance with 
§ 3.25 of the Rules of Practice of the Commission. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all of the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
made duly in accordance with such allegations. Said agreement 
further provides that respondents waive all further procedural steps 
before the hearing examiner and the Commission, including the mak- 
ing of findings of fact or conclusions of law and the right to challenge 
or contest the validity of the order to cease and desist entered in ac- 
cordance with such agreement. It has also been agreed that the rec- 
ord herein shall consist solely of the complaint and said agreement, 
that the agreement shall not become a part of the official record un- 
less and until it becomes a part of the decision of the Commission, 
that said agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint, that said order to cease and desist 
shall have the same force and effect as if entered after a full hearing 
and may be altered, modified, or set aside in the manner provided for 
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other orders, and that the complaint may be used in construing the 
terms of the order. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing the consent order, 
and it appearing that the order and agreement cover all of the allega- 
tions of the complaint and provide for appropriate disposition of this 
proceeding, the agreement is hereby accepted and ordered filed upon 
this decision and said agreement becoming part of the Commission’s 
decision pursuant to § 3.21 and § 3.25 of the Rules of Practice, and 
the hearing examiner accordingly makes the following findings, for 
jurisdictional purposes, and issues the following order: 

1. Respondents Commerce Contracting Company and Columbia 
Contracting Company are corporations organized, existing and doing 
business under and by virtue of the laws of the State of Maryland. 
The principal office and place of business of Commerce Contracting 
Company is located at 1003 West North Avenue, in the City of Balti- 
more, State of Maryland, and the principal office and place of busi- 
ness of Columbia Contracting Company is located at 2009 Bunker 
Hill Road, N.E., in the City of Washington, D.C. 

Respondent Phillip Brourman, although an officer of respondent 
Commerce Contracting Company, did not formulate, direct or control 
the policies, acts and practices of said corporation, and is not bound 
hereby individually. 

Respondents Bernard Caplan and Stanley Bergstein are officers 
of both corporate respondents. Respondent Tevis Margolis is an 
officer of respondent Columbia Contracting Company. These individ- 
ual respondents formulate, direct and control the policies, acts and 
practices of said corporations. 

The address of respondents Bernard Caplan and Stanley Bergstein 
is the same as that of the corporate respondent Commerce Contracting 
Company. The address of respondent Tevis Margolis is the same as 
that of the corporate respondent Columbia Contracting Company. 
The address of respondent Phillip Brourman is 5910 Penn Avenue, 
Pittsburgh, Pennsylvania. 

9. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

It is ordered, That respondents Commerce Contracting Company, a 
corporation, Columbia Contracting Company, a corporation, and their 
officers, and Bernard Caplan and Stanley Bergstein, individually and 
as officers of said corporations, Phillip Brourman, as an officer of 
respondent Commerce Contracting Company and Tevis Margolis, 


478 FEDERAL TRADE COMMISSION DECISIONS. 
Syllabus 59 F.T.C. 


individually and as an officer of Columbia Contracting Company, 
and respondents’ representatives, agents and employees directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of aluminum siding, storm windows and 
doors, and other products, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act do forthwith cease and desist 
from representing, directly or by implication: 

1. That they are representatives or agents of, or connected in any 
manner with, the Kaiser Aluminum Company, the Reynolds Alumi- 
num Company; or are representatives of or connected with any other 
firm or corporation unless such is the fact; 

2. That prospective purchasers’ homes have been selected as “model 
homes” or that the owners thereof will receive any amount of money 
or other thing of value predicated upon similar work being done on 
other homes in the community. 

It is further ordered, That the allegations of the complaint be, and 
the same are hereby, dismissed as to the respondent Phillip Brourman 
individually. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner did, on the 14th day of Sep- 
tember 1961, become the decision of the Commission; and, ac- 
cordingly: 

It 1s ordered, That respondents Commerce Contracting Company, a 
corporation, Columbia Contracting Company, a corporation, and 
their officers, and Bernard Caplan and Stanley Bergstein, individually 
and as officers of said corporations; Phillip Brourman, as an officer 
of respondent Commerce Contracting Company and Tevis Margolis, 
individually and as an officer of Columbia Contracting Company, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist. 


In TH» Matrer or 
MURRAY LUBELL, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8380. Complaint, May 2, 1961—Decision, Sept. 14, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by invoicing fur products falsely to show that the fur 
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contained therein was natural when, in fact, it was artifically colored, using 
the term “blended” to describe pointing, bleaching, dyeing or tip-dyeing, and 
failing to conform in other respects to invoicing requirements, and by furnish- 
ing false guaranties that their products were not misbranded, falsely in- 
voiced, or falsely advertised. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Murray Lubell, Inc., a corporation, and Murray Lubell 
and Harry Weiner, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Murray Lubell, Inc. is a corporation organized, ex- 
isting and doing busines under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 330 Seventh Avenue, New York 1, New York. 

Murray Lubell and Harry Weiner are officers of the said corporation 
and control, direct and formulate the acts, practices and policies of the 
said corporate respondent. Their office and principal place of busi- 
ness is the same as that of the said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce, and in the manufacture 
for introduction into commerce, and in the sale, advertising, and offer- 
ing for sale, in commerce, and in the transportation and distribution, 
in commerce, of fur products; and have manufactured for sale, sold, 
advertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced in that they were not invoiced as required under the provi- 
sions of Section 5(b) (1) of the Fur Products Labeling Act and in 
the manner and form prescribed by the Rules and Regulations pro- 
mulgated thereunder. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in that said fur products were invoiced to show that the 
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fur contained therein was ‘natural, when in fact such fur was bleached, 
dyed, or otherwise artificially colored, in violation of Section 5(b) (2) 
of the Fur Products Labeling Act. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated:-thereunder in that the term “blended” was used as part of 
the information. required under Section 5(b) (1) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
to describe the pointing, bleaching, dyeing or tip-dyeing of furs in 
violation.of Rule 19(e) of said Rules and Regulations. 

Par. 6. The respondents furnished false guarantees that certain of 
their fur products were not misbranded, falsely invoiced or falsely ad- 
vertised when respondents, in furnishing such guarantees, had reason 
to believe the fur products so falsely guaranteed would be introduced, 
sold, transported or distributed, in commerce, in violation of Section 
10(b) of the Fur Products Labeling Act. 

Par. 7.. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder, and constituted un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Michael P. Hughes for the Commission. 
Respondents, pro se. 


Inirrau Decision py Watrer R. Jonnson, Heartng ExaMIner 


In the complaint dated May 2, 1961, the respondents are charged 
with violating the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder. 

On July 10, 1961, the respondents entered into an agreement with 
counsel in support of the complaint for a consent order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect as if 
entered after a full hearing. The agreement includes a waiver by 
the respondents of all rights to challenge or contest the validity of the 
order issuing in accordance therewith. The agreement further recites 
that it is for settlement purposes only and does not constitute an ad- 


mission by the respondents that they have violated the law as alleged 
in the complaint. 
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The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the Com- 
mission. 

The hearing examiner being of the opinion that the agreement and 
the proposed order provide an appropriate basis for disposition of 
this proceeding as to all of the parties, the agreement is hereby ac- 
cepted and it is ordered that the agreement shall not become a part of 
the official record of the proceeding unless and until it becomes a part 
of the decision of the Commission. The following jurisdictional find- 
ings are made and the following order issued. 

1. Respondent Murray Lubell, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 330 Seventh Avenue, in the City of New York, State of 
New York. 

Individual respondents Murray Lubell and Harry Weiner are 
officers of the corporate respondent, and control, direct and formulate 
the acts, practices and policies of the said corporate respondent. Their 
office and principal place of business is the same as that of the said 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 


ORDER 


Tt is ordered, That Murray Lubell, Inc., a corporation, and its offi- 
cers, and Murray Lubell and Harry Weiner, individually and as 
officers of said corporation, and respondents’ representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the introduction, manufacture for introduction, or 
the sale, advertising or offering for sale in commerce, or the trans- 
portation or distribution in commerce of fur products or in connec- 
tion with the sale, manufacture for sale, advertising, offering for sale, 
transportation or distribution of fur products which have been made 
in whole or in part of fur which has been shipped and received in 
commerce, as “commerce,” “fur” and “fur product” are defined in the 
Fur Products Labeling Act do forthwith cease and desist from: 

1. Falsely or deceptively invoicing fur products by: 

A. Representing directly or by implication on invoices that furs or 
fur products are natural when such is not the fact. Pho 

B. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the subsec- 
tions of Section 5(b) (1) of the Fur Products Labeling Act. 
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C. Using the term “blended” to describe the pointing, bleaching, 
dyeing or tip-dyeing of furs. 

2. Furnishing a false guarantee that any fur or fur product is not 
misbranded, falsely invoiced or falsely advertised when the respond- 
ents have reason to believe that such fur or fur product may be intro- 
duced, sold, transported or distributed in commerce. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 14th day of 
September 1961, become the decision of the Commission; and ac- 
cordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE MaATrer OF 
DOEHLA GREETING CARDS, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(e) 
OF THE CLAYTON ACT 


Docket 7821. Complaint, Mar. 11, 1960—Decision, Sept. 15, 1961 


Consent order requiring a greeting card manufacturer, with plant in Nashua, 
N.H., and warehouse facilities in Philadelphia, Atlanta, and Palo Alto, also 
jobbing gift items and jewelry, with annual sales exceeding $8,000,000, to 
cease discriminating in price in violation of Sec. 2(e) of the Clayton Act by 
furnishing a national program of joint advertising to eight of its franchise 
distributors—leasing to them names of participating agents, and referring 
inquiries to the member in whose allotted territory the inquirer was located— 
without offering comparable services to its other distributors upon propor- 
tionally equal terms. 


CoMPLAINT 


Pursuant to the provisions of the Clayton Act, as amended by the 
Robinson-Patman Act, and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission, having reason to believe that 
the party named in the caption hereof and more particularly described 
and referred to hereinafter as respondent, has violated the provisions 
of subsection (e) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act (U.S.C. Title 15, Sec. 13), hereby issues its com- 
plaint, stating its charges as follows: 
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Paracrapy 1. Respondent Doehla Greeting Cards, Inc., hereinafter 
referred to as respondent Doehla, is a corporation organized and exist- 
ing under the laws of the State of Delaware, with its principal office 
and place of business located in the City of Nashua, State of New 
Hampshire. 

Par. 2. Respondent Doehla is engaged in the business of the manu- 
facture, sale and distribution of greeting cards and has been so en- 
gaged for more than five years. It maintains one plant located in 
Nashua, New Hampshire, and has warehouse facilities in Philadelphia, 
Pennsylvania; Atlanta, Georgia; and Palo Alto, California. 

Said respondent conducts its business on a nationwide basis selling 
to wholesale distributors who resell to agents and retail establishments. 
It also maintains a mail order business, selling direct to consumers and 
to agents who resell to consumers. 

In addition to its greeting cards business respondent Doehla also 
acts as a jobber in the sale and distribution of miscellaneous gift items 
and jewelry. 

Respondent’s annual volume of sales is in excess of $8,000,000. 

Par. 3. Respondent in the course and conduct of its said business 
is engaged in commerce, as “commerce” is defined in the Clayton Act, 
in that it sells and distributes greeting cards, miscellaneous gift items 
and jewelry to purchasers thereof located in states other than the state 
of origin of shipment and causes such products to be shipped and 
transported from its place or places of business to purchasers located 
in other states and the District of Columbia. There is now and has 
been a constant course and flow of trade and commerce in such products 
between respondent and said purchasers. 

Par. 4. Among the wholesale distributor customers of respondent 
Doehla are distributors referred to as franchise distributors and non- 
franchise distributors. The franchise distributors operate under a 
franchise agreement which was established in or about 1947 and which 
provides, among other things, for a restricted area of operations for 
each such distributor, with Doehla agreeing not to set up direct com- 
petition in such area. Said franchise distributors also are required to 
purchase a substantial quantity of Doehla products. 

Par. 5. In about the year 1954 said respondent developed a plan or 
program referred to as “Associate Distributor Program” whereby a 
group of franchise distributors were to combine with respondent to 
form an unincorporated association, for the purpose of participating 
in, and sharing the expense of, a national advertising program. 

Accordingly, a number of franchise distributors were contacted by 
respondent and eight of such distributors became members of a group 
known as “Harry Doehla and Associates.” The plan provided in 
part that each member would have a definite territory or area in which 
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to operate and that Doehla would lease the names of agents, who had 
previously purchased from Doehla, to each of the participating mem- 
bers, allocating to each member the names of the agents located in each 
member’s territory. 

Each of the eight franchise distributors who became Associates en- 
tered into two agreements with respondent Doehla, one called a “Class 
A Distributor Franchise agreement”, and the other a “lease agree- 
ment”. Both agreements extended for a period of five years with 
provision to be extended for an additional five or ten year period. 

Par. 6. By virtue of said agreements as referred to in Paragraph 
Five, respondent and the member distributors have participated 
jointly in a national advertising program, the cost of which has been 
shared by each on the basis of the number of inquiries received by each 
member from the area covered by each. The name and address of 
each participant is shown on each advertisement and inquiries are 
received from prospective customers who answer the advertisements. 
Also, respondent leased to each member a number of names of agents, 
such names being leased to that member whose area of operations cov- 
ered the location of the agent whose name was leased. 

In addition each participating franchise distributor was allowed 
a 2% rebate on the total dollar volume of sales by Doehla to such 
distributor, as a sales promotional allowance, the 2% rebate being 
applicable to items produced by respondent Doehla and displayed in 
its catalogs. 

Said respondent and the franchise distributors who are members of 
Harry Doehla and Associates meet together twice annually and ex- 
change ideas in connection with the marketing of the various products 
sold by respondent Doehla to such members. 

Agreements between respondent Doehla and the eight franchise dis- 
tributors also provide that such distributors will handle Doehla prod- 
ucts to the extent of a substantial volume of their business for the 
duration of the agreements. 

Par. 7. The Associate Distributor Program described in Para- 
graphs Five and Six herein, has been accepted by eight distributors of 
respondent Doehla. There are many distributors of respondent’s 
products to whom the Associate Distributor Program has not been of- 
fered, and some of such distributors who have not been offered the 
program are in competition with those distributors who are partici- 
pating in said Program and who are members of Harry Doehla and 
Associates. 

The quantity of Doehla products purchased by each of the franchise 
distributors who have accepted the Associate Distributor Program 
has substantially increased since the program was first put into effect 
in 1954. 
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Par. 8. In furnishing a program which includes joint advertising 
on a national scale, the leasing of names of agents to those who partici- 
pate, and the referral of all inquiries from such national advertising 
to each participating member who has been allotted the area or terri- 
tory in which the inquirer is located, to a few distributors, namely, 
eight in number and not to other distributors, said respondent has 
thus discriminated in favor of those purchasers who have accepted 
such a program and against other purchasers of its products to whom 
such program has not been offered, by contracting to furnish and 
furnishing said services and facilities connected with the handling, 
sale and offering for sale of such products purchased from respondent 
upon terms not accorded to all purchasers on proportionately equal 
terms. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged are in violation of the provisions of Section 2(e) of the Clayton 
Act, as amended by the Robinson-Patman Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the 
respondent named in the caption hereof with violation of Section 
2(e) of the Clayton Act, as amended by the Robinson-Patman Act, 
and an agreement by and between the respondent and its counsel and 
counsel supporting the complaint, which agreement contains an order 
to cease and desist, an admission by the respondent of all the juris- 
dictional facts alleged in the complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not con- 
stitute an admission by respondent that it has violated the law as 
alleged in the complaint, and waivers and provisions as required. by 
the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 

1. Respondent, Doehla Greeting Cards, Inc., is a corporation exist- 
ing and doing business under and by virtue of the laws of the State 
of Delaware, with its office and principal place of business in the 
City of Nashua, State of New Hampshire. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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It is ordered, That respondent Doehla Greeting Cards, Inc., a cor- 
poration, and its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of ereguing cards, miscellane- 
ous gift items and jewelry, in commerce, as “commerce” is defined 
in the Clayton Act, do forthwith cease and desist from: 

1. Contracting to furnish or furnishing, or contributing to the 
furnishing of, any services or facilities, connected with the handling, 
sale, or offering for sale of any of said products, to any purchaser of 
such products, bought for resale, unless such services or facilities are 
accorded on proportionally equal terms to all purchasers competing 
with such favored purchasers in the sale of respondent’s products. 

2. Furnishing any advertising plan or program under the name of 
“Harry Doehla and Associates” or any other name, to any purchaser, 
or group of purchasers, unless such plan or program is accorded on 
proportionally equal terms to all purchasers competing with such 
favored purchasers in the sale of respondent’s products. 

3. Participating with any purchaser, or group of purchasers, in any 
advertising plan or program, unless such participation is accorded on 
proportionally equal terms to all purchasers competing with such 
favored purchasers in the sale of respondent’s products. 

4. Leasing, selling, furnishing or otherwise making available to any 
purchaser the name or address of any present or former agent or rep- 
resentative, or prospective agent or representative, of respondent, un- 
less such leasing, selling, furnishing or otherwise making available 
is accorded on proportionally equal terms to all purchasers competing 
with such favored purchasers in the sale of respondent’s products: 

5. Furnishing catalogs to any purchaser, describing the various 
products sold and distributed by respondent, unless such assistance 
is accorded on proportionally equal terms to all purchasers competing 
with such favored purchasers in the sale of respondent’s products. 

It is further ordered, That the respondent shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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HAROLD HENRY KASTNER DOING BUSINESS AS 
H. H. KASTNER & CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2(c) OF THE CLAYTON ACT 


Docket 8130. Complaint, Sept. 27, 1960—Decision, Sept. 15, 1961 


Consent order requiring a commission merchant and broker in Sanford, Fla., to 
cease violating Sec. 2(¢) of the Clayton Act by receiving and accepting com- 
missions from citrus fruit packers on his own purchases for resale, usually 
at the rate of 10 cents per 1% bushel box or equivalent, or a lower price re- 
flecting brokerage. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party named in the caption hereof, and hereinafter more particularly 
described, has been and is now violating the provisions of subsection 
(c) of Section 2 of the Clayton Act, as amended (U.S.C. Title 15, 
Section 13), hereby issues its complaint, stating its charges with re- 
spect thereto as follows: 

Paracraru 1. Respondent Harold Henry Kastner is an individual 
trading and doing business as H. H. Kastner & Co., with office and 
principal place of business located at 501 West Thirteenth Street, 
Sanford, Florida, with mailing address as Post Office Box 742, San- 
ford, Florida. 

Par. 2. Respondent is now, and for the past several years has been, 
engaged in business as a commission merchant, wholesale distributor 
and broker, and in the course of this business he represents and has 
represented various packer-principals in the sale and distribution of 
citrus fruit, produce and other food products, hereinafter sometimes 
referred to as: food products. In particular, respondent has repre- 
sented, and now represents, a number of citrus fruit packers located 
in the State of Florida in the sale and distribution of citrus fruit, for 
which respondent was and is paid for his services in connection there- 
with a brokerage or commission, usually at the rate of 10 cents per 
134 bushel box, or equivalent. A substantial part of respondent’s 
business is acting in the capacity of a buying broker purchasing citrus 
fruit for his own account for resale. 

Par. 3. In the course and conduct of his business for the past 
several years, in representing packer-principals, as well as when pur- 
chasing for his own account, respondent has, directly or indirectly, 
caused such citrus fruit or produce, when sold or purchased, to be 
shipped and transported from various packers’ packaging plants or 
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places of business located in the State of Florida to respondent’s cus- 
tomers located in many states other than the State of Florida. Thus, 
for the past several years, respondent has been, and is now, engaged in 
a continuous course of trade in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, as amended. 

Par. 4. In the course and conduct of his business in commerce, as 
aforesaid, during the past several years, but more particularly since 
January 1, 1959 to the present time, respondent has made, and is now 
making, numerous and substantial purchases of citrus fruit and pro- 
duce for his own account for resale from various packers or sellers, 
on which purchases said respondent has received and accepted, and 
is now receiving and accepting, directly or indirectly, from said 
packers or sellers, something of value as a commission, brokerage, or 
other compensation, or an allowance or discount in lieu thereof, in con- 
nection therewith. 

For example, respondent has made substantial purchases of citrus 
fruit for his own account from various packers or sellers located in 
the State of Florida and has received from these packers or sellers on 
said purchases, a brokerage or commission, or a discount in lieu there- 
of, usually at the rate of 10 cents per 134 bushel box, or equivalent. 
In many instances, respondent receives a lower price from the packers 
which reflects said brokerage or commission. 

Par. 5. The acts and practices of respondent in receiving and 
accepting a brokerage or commission, or an allowance or discount in 
lieu thereof, on his own purchases, as herein alleged and described, 
are in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection (c) 
of Section 2 of the Clayton Act, as amended, and an agreement by and 
between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondent of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that he has 
violated the law as alleged in the complaint, and waivers and provi- 
sions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
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agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered: 

1. Respondent Harold Henry Kastner is an individual doing busi- 
ness as H. H. Kastner & Co., under and by virtue of the laws of the 
State of Florida, with his office and principal place of business located 
at 501 West Thirteenth Street, Sanford, Florida, with mailing address 
as Post Office Box 742, Sanford, Florida. 

2. The Federal ‘Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


lt is ordered, That respondent Harold Henry Kastner, individually 
and doing business as H. H. Kastner & Co., and respondent’s agents, 
representatives and employees, directly or through any corporate, 
partnership, sole proprietorship, or other device, in connection with 
the purchase of citrus fruit or produce in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, 
of any buyer. 

It is further ordered, That the respondent herein shall, within 
sixty (60) days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which he has complied with this order. 


In THe Marrer or 
TOWERS MARTS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8338. Complaint, Mar. 16, 1961—Decision, Sept. 15, 1961 


Consent order requiring a corporation with office in Rockville, Conn., operating 
five wholly-owned subsidiary retail stores which sold wearing apparel, hard- 
ware, and sports equipment, and licensing other concerns to operate depart- 
ments in its stores to sell their own merchandise, to cease the practice of 
using fictitious comparative prices in newspaper advertisements, such as 
“Rotary Mower $58.76 Compare at $98’ and “Fielders’ Glove Compare at 
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$10 . . . 4.383”, where the amounts set out under “compare at” were sub- 
stantially in excess of usual retail prices in the area and afforded purchasers 
no savings, as implied. 


ComMPpiLaAINtT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Towers Marts, Inc., 
a corporation, and Samuel J. Rosenstein, David Segal, Jack L. Graber 
and David Portnoy, individually and as officers of the said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said Act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent Towers Marts, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 210 East Main Street, Rockville, Connecticut. 

Respondents Samuel J. Rosenstein, David Segal, Jack L. Graber 
and David Portnoy are officers of the corporate respondent. They 
formulate, direct and control the acts and practices of the corporate 
respondent, including the acts and practices hereinafter set forth. 
Their address is the same as that of the corporate respondent. 

Par. 2. Respondents, through whelly-owned subsidiaries and 1li- 
censees, are now and for some time last past have been engaged in 
the advertising, offering for sale and sale of many articles of mer- 
chandise, including wearing apparel, hardware and sports equipment 
to the public. 

Par. 8. In the course and conduct of their business, as aforesaid, 
respondents, from their principal office of business, located in Rock- 
ville, Connecticut, through five wholly-owned subsidiaries, operate 
five retail stores, some of which are located in States of the United 
States, other than the State of Connecticut. Through a sixth wholly- 
owned subsidiary, Mill Outlet Stores, Inc., respondents advertise, 
offer for sale and sell children’s wear to the purchasing public at the 
aforesaid five retail stores. 

In addition thereto, respondents enter into contracts with business 
corporations, firms and individuals, some of whose principal offices 
and places of business are located in States of the United States, other 
than the State of Connecticut. These contracts, called “License A gree- 
ments”, provide that respondents, as licensors, permit such business 
corporations, firms and individuals, as licensees, to operate depart- 
ments in respondents’ retail stores for the purpose of offering for sale 
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and selling to the purchasing public the licensee’s particular type of 
merchandise, e.g., hardware, sporting goods, shoes, etc. 

In accordance with the provisions of the aforesaid “License Agree- 
ments”, during the lifetime of said agreements, and at all times men- 
tioned herein, respondents have maintained, and are now maintaining, 
control over the activities of their retail stores, such control being 
exercised over, among other matters, the quality and type of merchan- 
dise to be offered for sale, all advertising of such merchandise, the 
collection and disbursement of monies received from all sales, with 
the bookkeeping and auditing operations connected therewith. In 
connection with the control and operation of their wholly-owned re- 
tail stores and their licensing to others to maintain and operate depart- 
ments in said stores at their locations in the various States of the 
United States, respondents are and have been transmitting and re- 
ceiving through the United States mail, advertising matters, letters, 
contracts, checks, money orders and other written instruments which 
are sent and received between respondents’ principal place of business 
in the State of Connecticut and respondents’ wholly-owned stores lo- 
cated in States other than Connecticut, and persons, firms and cor- 
porations located in various other States of the United States; and 
thereby have engaged in extensive commercial intercourse in com- 
merce and have maintained at all times mentioned herein a constant, 
substantial trade in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of their merchandise in 
commerce, respondents have engaged in the practice of using fictitious 
comparative prices in advertisements in various,newspapers. Among 
and typical of such practice, but not al] inclusive thereof, are the fol- 
lowing statements: 


Rotary Mower 
$58.76 
Compare at $98 


_ Fielders’ Glove 
Compare at $10 
= by ai 4283, 

Par. 5. Through the use of the aforesaid statements and others 
similar thereto, but not included herein, respondents represented, di- 
rectly or by implication : 

1. That the amounts set out under “compare at” were the prices at 
which the merchandise advertised had been usually and customarily 
sold at retail in the recent course of business in the trade area wherein 


the representation was made. 
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2. That purchasers of the merchandise advertised were afforded 
savings of the difference between the higher “compare at” prices and 
the advertised sales price. 

Par. 6. The aforesaid statements and representations were, and are, 
false, misleading and deceptive. In truth and in fact: 

i The amounts set out under “compare at” were substantially i in 
excess of the prices at which the advertised merchandise had been 
usually and customarily sold at retail in the recent course of business 
in the trade area where the representations were made. 

2. Purchasers of the advertised merchandise were not afforded sav- 
ings of the difference between the “compare at” prices and the adver- 
tised sales prices. 

Par. 7. In the conduct of their business at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of the afore- 
said merchandise. 

Par. 8. The use by respondents of the false, misleading and decep- 
tive statements, representations and practices, as aforesaid, has had, 
and now has, the capacity and tendency to mislead members of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations were, and are true and into the pur- 
chase of substantial amounts of respondents’ merchandise by reason 
of said erroneous and mistaken belief. As a consequence thereof, sub- 
stantial trade in commerce has been unfairly diverted to respondents 
from its competitors and substantial injury has thereby been, and is 
being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Anthony J. Kennedy, Jr., for the Commission ; 
Cohn, Elovich, Levin & Kaufman, of New York, N.Y., for re- 
spondents. 


Inrriau Dectston py Roperr L. Prepr, Heartne Examiner 


The Federal Trade Commission on March 16, 1961, issued its com- 
plaint against the above-named respondents, charging them with hav- 
ing violated the Federal Trade Commission Act, by making false state- 
ments concerning their products. Respondents appeared and entered 
into an agreement dated July 8, 1961, containing a consent order to 
cease and desist, disposing of all the issues in this proceeding without 


TOWERS MARTS, INC., ET AL. 493 
489 Decision 


further hearings, which agreement has been duly approved by the 
Bureau of Deceptive Practices. Said agreement. has been submitted 
to the undersigned, heretofore duly designated to act as hearing 
examiner herein, for his consideration in accordance with Section 3.25 
of the Rules of Practice of the Commission. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all of the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
made duly in accordance with such allegations. Said agreement 
further provides that respondents waive all further procedural steps 
before the hearing examiner and the Commission, including the mak- 
ing of findings of fact or conclusions of law and the right to challenge 
or contest the validity of the order to cease and desist entered in ac- 
cordance with such agreement. It has also been agreed that the record 
herein shail consist solely of the complaint and said agreement, that 
the agreement shall not become a part of the official record unless and 
until it becomes a part of the decision of the Commission, that said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that they have violated the law as alleged 
in the complaint, that said order to cease and desist shall have the same 
force and effect as if entered after a full hearing and may be altered, 
modified, or set aside in the manner provided for other orders, and that 
the complaint may be used in construing the terms of the order. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing the consent 
order, and it appearing that the order and agreement cover all of the 
allegations of the complaint and provide for appropriate disposition 
of this proceeding, the agreement is hereby accepted and ordered 
filed upon this decision and said agreement becoming part of the 
Commission’s decision pursuant to §§ 3.21 and 3.25 of the Rules of 
Practice, and the hearing examiner accordingly makes the following 
findings, for jurisdictional purposes, and issues the following order: 

1. Respondent Towers Marts, Inc., is a corporation, organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 210 East Main Street, Rockville, Connecticut. 

2. Respondents Samuel J. Rosenstein, David Segal, Jack L. Graber 
and David Portnoy are officers of the corporate respondent. They 
formulate, direct and control the acts and practices of the corporate 
respondent. Their address is the same as that of the corporate 
respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
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The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

It is ordered, That Towers Marts, Inc., a corporation, its officers 
and Samuel J. Rosenstein, David Segal, Jack L. Graber and David 
Portnoy, individually and as officers of the said corporation, and 
respondents’ representatives, agents and employees, directly or 
through any corporate device, in connection with the advertising, 
offering for sale or sale of general merchandise or any product in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing, directly or by implication : 

(a) Through the use of the term “compare at” or any other term 
of the same import, or representing in any other manner, that any 
amount is the usual and customary price of merchandise in respond- 
ents’ trade area when it is in excess of the price at which merchandise 
is usually and customarily sold at retail in the trade area where the 
representation is made; 

(b) That purchasers of the advertised merchandise are afforded 
savings of the difference between the “compare at” prices or prices in 
the trade area or areas where the representations are made and the 
advertised prices of the respondents, unless the price at which the 
merchandise is advertised and offered for sale by the respondents con- 
stitutes a reduction from the price at which said merchandise is usually 
and customarily sold at retail in the trade area or areas where the 
representation is made; 

2. Misrepresenting, in any manner, the amount of savings available 
to purchasers of respondents’ merchandise or the amount by which the 
price of said merchandise has been reduced from the price at which 
it is usually and customarily sold at retail in the trade area or areas 
where the representation is made. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 15th day of Sep- 
tember 1961, become the decision of the Commission; and, accordingly : 

ft 1s ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 
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CONSENT ORDER., ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8354. Complaint, Apr. 14, 1961—Decision, Sept. 15, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by labeling and invoicing artificially colored fur 
products as “natural” and failing to comply in other respects with labeling 
requirements. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Egelberg & Seidman, Inc., a corporation, and 
Morris Egelberg and Hyman Seidman, individually and as officers 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and the Rules and Regulations 
promulgated under the Fur Products Labeling Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Respondent Egelberg & Seidman, Inc. is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 150 West 28th Street, New York, New York. 

Morris Egelberg and Hyman Seidman are officers of the said cor- 
porate respondent and control, direct and formulate the acts, prac- 
tices and policies of the said corporate respondent. Their office and 
principal place of business is the same as that of the said corporate 
respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce, and in the manufacture for intro- 
duction into commerce, and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
merce, of fur products; and have manufactured for sale, sold, adver- 
tised, offered for sale, transported and distributed fur products which 
have been made in whole or in part of fur which had been shipped and 
received in commerce as the terms “commerce”, “fur” and “fur prod- 
uct” are defined in the Fur Products Labeling Act. 
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Par. 3. Certain of said fur products were misbranded or otherwise 
falsely and deceptively identified in that said fur products were 
labeled to show that the fur contained therein was natural when in fact 
such fur was bleached, dyed or otherwise artificially colored, in viola- 
tion of Section 4(1) of the Fur Products Labeling Act. 

Par. 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in that they were not invoiced as required under the provi- 
sions of Section 5(b) (1) of the Fur Products Labeling Act and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in that said fur products were invoiced to show that the fur 
contained therein was natural when in fact such fur was bleached, 
dyed or otherwise artificially colored in violation of Section 5(b) (2) 
of the Fur Products Labeling Act. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. DeWitt T. Puckett supporting the the complaint. 
Respondents, pro se. 


Inir1au Decision By Epwarp CreeL, Hearing Examiner 


The Federal Trade Commission issued its complaint against the 
above-named respondents on April 14, 1961, charging them with hay- 
ing violated the Fur Products Labeling Act and the rules and regula- 
tions promulgated thereunder. 

On July 28, 1961, there was submitted to the hearing examiner an 
agreement between respondents and counsel supporting the complaint 
providing for the entry of a consent order. 

Under the terms of the agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect as 
if entered after a full hearing and the document includes a waiver by 
the respondents of all rights to challenge or contest the validity of the 
order issuing in accordance therewith. The agreement further recites 
that it is for settlement purposes only and does not constitute an 
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admission by the respondents that they have violated the law as alleged 
in the complaint. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appropriate 
basis for settlement and disposition of this proceeding, the agreement 
is hereby accepted, and it is ordered that said agreement shall not 
become a part of the official record unless and until it becomes a part 
of the decision of the Commission. The following jurisdictional find- 
ings are made and the following order issued : 

1. Respondent Egelberg & Seidman, Inc., is a New York corpora- 
tion with its office and principal place of business located at 150 West 
28th Street, New York, New York. 

Respondents Morris Egelberg and Hyman Seidman are officers of 
said corporation. They formulate, direct and control the policies, acts 
and practices of the corporate respondent. Their address is the same 
as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Egelberg & Seidman, Inc., a corporation, and its 
officers, and Morris Egelberg and Hyman Seidman, individually and 
as officers of the said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the introduction, or manufacture for intro- 
duction into commerce, or the sale, advertising or offering for sale, in 
commerce, or the transportation or distribution in commerce of fur 
products or in connection with the sale, manufacture for sale, adver- 
tising, offering for sale, transportation or distribution of fur products 
which have been made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and “fur 
products” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from: 

1. Misbranding fur products by: 

A. Representing, directly or by implication, on labels, that the fur 
in such products is natural, when such is not the fact. 

B. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 
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2. Falsely or deceptively invoicing fur products by: 

A. Representing, directly or by implication, on invoices, that the 
fur in such products is natural, when such is not the fact. 

B. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 15th day of Sep- 
tember 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE Marrer OF 


W. B. STEVENS ET AL. DOING BUSINESS AS EASTERN 
MARKETING SERVICE 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8360. Complaint, Apr. 17, 1961—Decision, Sept. 15, 1961 


Consent order requiring a broker-distributor of citrus fruit and produce in 
Bartow, Fla., to cease violating Sec. 2(c) of the Clayton Act by accepting 
unlawful brokerage payments from packers or sellers on purchases for its 
own account for resale, such as a discount usually at the rate of 10 cents 
per 1%5 bushel box, or equivalent, or a lower price reflecting brokerage. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, have been and are now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrary 1. Respondents W. B. Stevens and H. Palmer Eastwood 
are individuals and are copartners trading and doing business as 
Kastern Marketing Service, with their office and principal place of 
business located at 120 East Davidson Street, Bartow, Florida, with 
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mailing address as Post Office Box 29, Bartow, Florida. Each of 
these respondents, individually and as copartners, are hereinafter re- 
ferred to collectively as respondents. 

Par. 2. Respondents are now, and since January 1959 have been, 
engaged in business as brokers, selling agents, and distributors, buy- 
ing, selling and distributing citrus fruit and produce. In the course 
and conduct of their business, as aforesaid, respondents have repre- 
sented, and now represent, a number of citrus fruit packers located 
in the State of Florida in the sale and distribution of citrus fruit, for 
which respondents were and are paid for their services in connection 
therewith a brokerage or commission, usually at the rate of ten (10) 
cents per 134 bushel box, or equivalent. Respondents, on numerous 
oceasions, act as buying brokers representing buyers in the purchase of 
citrus fruit and produce for said buyers. Also a substantial part of 
respondents’ business is acting in the capacity of a buyer or distribu- 
tor purchasing citrus fruit and produce for their own account for 
resale. 

Par. 3. In the course and conduct of their business in representing 
packer-principals and buyers as well as when purchasing for their own 
account, respondents have, directly or indirectly, caused citrus fruit 
and produce, when sold or purchased, to be shipped and transported 
from various packers’ packing plants or places of business located in 
the State of Florida to purchasers thereof located in many States other 
than the State of Florida. Thus respondents have been, and now are, 
engaged in a continuous course of trade in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, as amended. 

Par. 4. In the course and conduct of their business in commerce, 
as aforesaid, since January 1959, to the present time, respondents have 
made, and now are making, numerous and substantial purchases of 
citrus fruit and produce for their own account for resale from various 
packers or sellers on which purchases said respondents have received 
and accepted, and are now receiving and accepting, directly or in- 
directly, from said packers or sellers, something of value as a com- 
mission, brokerage, or other compensation, or an allowance or dis- 
count in lieu thereof, in connection therewith. 

For example, respondents have made numerous and substantial 
purchases of citrus fruit for their own account from various packers 
or sellers located in the State of Florida and have received from said 
packers or sellers on such purchases, a brokerage or commission, or 
a discount in lieu thereof, usually at the rate of ten (10) cents per 
134 bushel box, or equivalent. In many instances respondents receive 
a lower price from said packers or sellers which reflects said brokerage 


or commission. 
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Par. 5. The acts and practices of respondents in receiving and 
accepting a brokerage or commission, or an allowance or discount in 
lieu thereof, on their own purchases, as hereinabove alleged and 
described, are in violation of subsection (c) of Section 2 of the Clayton 
Act, as amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of subsection 
(c) of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondents and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondents of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute and admission by respondents that they 
have violated the law as alleged in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission having considered the agreement, and order con- 
tained therein and being of the opinion that the agreement provides an 
adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondents W. B. Stevens and H. Palmer Eastwood are indi- 
viduals and are copartners doing business as Eastern Marketing 
Service under and by virtue of the laws of the State of Florida, with 
their office and principal place of business located at 120 East, David- 
son Street, in the City of Bartow, State of Florida, with mailing 
address as Post Office Box 29, Bartow, Florida. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents W. B. Stevens and H. Palmer East- 
wood, individually and as copartners doing business as Eastern Mar- 
keting Service, and respondents’ agents, representatives and employees, 
directly or through any corporate, partnership, sole proprietorship, or 
other device, in connection with the purchase of citrus fruit or produce 
in commerce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
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any purchase of citrus fruit or produce for respondents’ own account, 
er where respondents are the agents, representatives, or other inter- 
mediaries acting for or in behalf, or are subject to the direct or indirect 
control, of any buyer. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In tHe Marrer or 
HYPO SURGICAL SUPPLY CORP. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8382. Complaint, May 4, 1961—Decision, Sept. 15, 1961 


Consent order requiring New York City distributors to cease selling without 
clear disclosure of foreign origin, hypodermic needles manufactured in 
Japan which, when imported, bore the word “JAPAN” but in many cases 
in too smali and indistinct letters to constitute adequate notice, and in 
others concealed or obscured in the packaging or assembling. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Hypo Surgical Sup- 
ply Corp., a corporation, and Augustus Hament, Alfred E. Rosen- 
hirsch, Max Zisson and Melvin Wallick, individually and as officers 
of the said corporation, hereinafter referred to as respondents, have 
violated the provisions of the said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent Hypo Surgical Supply Corp. is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 11 Mercer Street, New York, New York. 

Respondents, Augustus Hament, Alfred EK. Rosenhirsch, Max Zis- 
son and Melvin Wallick are officers of the corporate respondent. ‘They 
formulate, direct and control the acts and practices of the corporate 
respondent, including the acts and practices hereinafter set forth. 
Their address is the same as that of the corporate respondent. 
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Par. 2. Respondents are now, and for some time last past have 
been, engaged in the offering for sale, sale and distribution, among 
other things of hypodermic needles, primarily to distributors, jobbers 
and retailers for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof, located in various other States of the 
United States and in the District of Columbia and maintain, and at all 
times mentioned herein, have maintained, a substantial course of trade 
in said products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. The hypodermic needles, sold and distributed by respond- 
ents, are manufactured in and imported from a foreign country, Japan. 
Certain of these foreign hypodermic needles are sold and distributed, 
as orginally packaged in Japan; certain others of these foreign hypo- 
dermic needles are sterilized and packaged in the United States be- 
fore their sale and distribution by respondents. While in all instances 
these needles have imprinted theron in very small letters, the word 
“JAPAN”, in some instances the markings are so small and indistinct 
that they do not constitute adequate notice to the public that such 
needles are not made in the United States. In other instances said 
foreign hypodermic needles are packaged or otherwise assembled so 
as to conceal or obscure the mark of foreign origin in which case there 
is not adequate notice to the public that such hypodermic needles are 
made in Japan. 

Par. 5. When products, including hypodermic needles, are not 
marked so as to disclose foreign origin or, if marked and the markings 
are concealed or otherwise not clearly legible, the purchasing public 
understands and believes such products to be of domestic origin. 
There is a preference on the part of a substantial portion of the pur- 
chasing public for products made in the United States over products 
made in Japan, including hypodermic needles. 

Par. 6. Respondents, by placing in the hands of others imported 
products which do not bear clear and distinct marks of foreign origin 
or which are packaged or otherwise assembled so as to conceal or 
obscure the mark of foreign origin, provide means and instrumen- 
talities whereby the purchasing public is misled or deceived as to the 
place of origin of such products. 

Par. 7. Respondents were and are in substantial competition, in 
commerce, with corporations, firms and individuals in the sale of 
hypodermic needles. 
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Par. 8. The use by respondents of the aforesaid misleading and 
deceptive practices has had, and now has, the capacity and tendency to 
mislead members of the “sehen public into the erroneous and 
mistaken belief that their said hypodermic needles are of domestic 
origin and into the purchase of substantial quantities of respondents’ 
products by reason of said erroneous and mistaken belief. As a re- 
sult thereof, trade in commerce has been unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been 
done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of compe- 
tition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondents 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondents of all the 
jurisdictional facts alleged in the complaint, a statement that the sign- 
ing of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint, and waivers and provisions as re- 
quired by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Hypo Surgical Supply Corp. is a corporation exist- 
ing and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 
11 Mercer Street, in the City of New York, State of New York. 

Respondents Augustus Hament, Alfred E. Rosenhirsch, Max Zis- 
son, and Melvin Wallick are officers of the corporate respondent. 
Their address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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It is ordered, That respondents Hypo Surgical Supply Corp., a 
corporation, and its officers, and Augustus Hament, Alfred EK. Rosen- 
hirsch, Max Zisson and Melvin Wallick, individually and as officers 
of the said corporation, and respondents’ agents, representatives and 
employees, directly or through any corporate device, in connection 
with the offering for sale, sale or distribution of hypodermic needles 
or any other product, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing any product without 
affirmatively and clearly disclosing on the product itself the country of 
origin thereof and, if any product should be packaged in a manner 
which would cause the mark identifying the country of origin to be 
not readily visible, without clearly disclosing the country of origin on 
the package or container thereof. 

2. Placing in the hands of others any means or instrumentalities by 
or through which they may mislead the public as to any of the matters 
and things set out in paragraph one above. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THe Marrer or 


BENNO KARPUS ET AL. TRADING AS WESTERN 
EUROPEAN IMPORT CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 842%. Complaint, June 15, 196i—Decision, Sept. 15, 1961 


Consent order requiring New York City distributors of porcelain figurines to 
cease representing falsely that figurines actually made in West Germany 
came from Dresden in East Germany, by means of such markings as “Dresden 
Art” and “Dresden Dec.” and advertising plaques furnished retailers bearing 
the words “Dresden Figures”, and by use on the figurines and plaques of a 
hallmark closely resembling that of the porcelain manufacturers of Dresden. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Benno Karpus and 
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Aron Weintraub, individually and as copartners trading as Western 
European Import Co., hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrapH 1. Respondents Benno Karpus and Aron Weintraub 
are individuals and copartners trading and doing business under the 
firm name of Western European Import Co., with their office and 
principal place of business located at 290 Fifth Avenue, New York, 
New York. Said individual respondents formulate, direct and control 
the acts, practices and policies of the said business. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged, among other things, in the offering for sale, sale and 
distribution of porcelain figurines to retailers for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various other States of the 
United States, and maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Respondents, for the purpose of inducing the purchase 
of their products, have engaged in the practice of misrepresenting the 
source of their products by the following methods and means: 

Some of the figurines offered for sale and sold by respondents have 
such markings as “Dresden Art” and “Dresden Dec.”, with the 
further notation that they are made in Germany, and plaques provided 
by respondents to retailers for advertising purposes have the words 
“Dresden Figures”. Such words serve as a representation that the 
figurines are made in the City of Dresden in East Germany, when, in 
truth and in fact, they are made in West Germany. 

Some of the figurines offered for sale and sold by respondents and 
the plaques provided by respondents to retailers have a hallmark 
comprised of crossed lines and the initials “A R” or “W R”. This 
hallmark is made to closely resemble crossed swords and the initials 
“cA R” which have been the traditional hallmark of the porcelain 
manufacturers of Dresden for many years. 

Par. 5. Porcelain figurines made in Dresden are noted for their 
beauty and quality and there is a preference among many members 
of the purchasing public for such products over those made elsewhere. 

Par. 6. By the aforesaid practices respondents place in the hands 
of retailers the means by which they mislead the public as to place 


of origin of said figurines. 
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Par. 7. In the conduct of their business, respondents are, and have 
been, in substantial competition, in commerce, with corporations, 
firms and individuals in the sale of figurines of the same general 
kind as those sold by respondents. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive representations and practices has had, and now has, the 
capacity and tendency to mislead members of the purchasing public 
into the erroneous and mistaken belief that said figurines were made 
in the City of Dresden, and into the purchase of substantial quantities 
of respondents’ products by reason of said erroneous and mistaken 
belief. As a consequence thereof, substantial trade in commerce has 
been, and is being, unfairly diverted to respondents from their com- 
petitors and substantial injury has thereby been, and is being, done 
to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respond- 
ents and counsel supporting the complaint, which agreement contains 
an order to cease and desist, and admission by the respondents of all 
the jurisdictional facts alleged in the complaint, a statement that the 
signing of said agreement is for settlement purposes only and does 
not constitute an admission by respondents that they have violated 
the law as alleged in the complaint, and waivers and provisions as 
required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 

tained therein and being of the opmion that the agreement provides 

an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional ates 
are made, and the following order is entered : 

1. Respondents Benno Karpus and Aron Weintraub are individuals 
and copartners trading and doing business under the firm name of 
Western European Import Co., with their office and principal place 
of business located at 290 Fifth Avenue, in the City of New York, 
State of New York. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Benno Karpus and Aron Weintraub, 
individually and trading under the name of Western European Im- 
port Co., or under any other name, and their agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of porcelain 
figurines and other products in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the word “Dresden”, either independently or in connec- 
tion or conjunction with any other words or symbols, to designate 
or describe figurines or other china or porcelain ware which was not 
made or manufactured in Dresden, Germany. 

2. Misrepresenting in any manner, directly or indirectly, the place 
of manufacture or origin of products sold by them. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THE MATTER OF 
PARAMOUNT BEDDING CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8438. Complaint, June 21, 1961—Decision, Sept. 15, 1961 


Consent order requiring manufacturers of bedding products in Norfolk, Va., to 
cease representing falsely in advertising in newspapers and on television 
and in material furnished dealers for publication, that use of their “Quilt- 
O’Pedic” mattress was essential to everyone’s health, that their ‘“Firm-A- 
Back” mattress was designed to help all persons suffering from “nagging 
backache,” that use of both would indiscriminately afford relief to sufferers 
from backache, and that their mattresses were “Guaranteed for 15 years” 
or “. . . 20 years’; and to cease misrepresenting the usual retail price of the 
mattresses by attaching labels printed with excessive amounts. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Paramount Bedding 


508 ‘FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 F.T.C. 


Corporation, a corporation, and Morris Comess, Max Comess and 
Albert Diamonstein, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public. interest hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent Paramount Bedding Corporation is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Virginia, with its principal office and 
place of business located at Virginia Beach Boulevard and Tidewater 
Drive in the City of Norfolk, State of Virginia. 

Respondents Morris Comess, Max Comess and Albert Diamonstein 
are officers of the corporate respondent. They formulate, direct and 
control the acts and practices of the corporate respondent, including 
the acts and practices hereinafter set forth. Their address is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in ne ee advertising and offering for sale, 
bedding products to retailers for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts when sold, to be shipped from their place of business in the State 
of Virginia to purchasers thereof located in various other States of 
the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said product in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business as aforesaid, 
respondents cause advertisements of their said products to be published 
in newspapers and to be broadcast over various television stations in 
Virginia and North Carolina. Said broadcasts are heard and seen by 
listeners in’ states other than the states from which the broadcasts 
emanate. 

Respondents also furnish to retailers and dealers handling their 
products various advertising material for publication in newspapers. 

All of the aforesaid advertising, as well as other kinds of advertising 
done by respondents, contain numerous representations respecting the 
health benefits to be derived by users of such products. 

Par. 5. Typical of certain of the representations contained in the 
aforesaid advertising material, but not all inclusive, are the following: 


Quilt-O’Dreams FIRM-A-BACK MATTRESSES AND BOX SPRINGS. 


“Wonderful” say sleepers with “problem backs” . . . Scientifically designed to 
help you sleep better. 
Backache Sufferers, Now you can get real relief ... with The New Quilt- 


O’Dreams Firm-A-Back Mattress. 
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Do you suffer from nagging backache? Then what you need is the Firm-A- 
Back Mattress with rubberized sisal that prevents sagging .. . 

The Quilt-O-Dreams Firm-A-Back is scientifically designed for those of you 
who suffer from nagging backache troubles... specially constructed with 
sturdy rubberized sisal insulation to prevent sagging. 

The Firm-A-Back is scientifically designed to help those who suffer from the 
troubles of nagging backache. . . 

The Quilt O’Pedic mattress—designed like a hospital mattress, to give you 
the comfortable, firm support your doctor knows is vital to your health. 

—extra firm Quilt O’Pediec ... the backache relief the Quilt O’Pedic can 
give you. 

Par. 6. Through the use of the aforesaid statements, and others 
similar thereto but not specifically set out herein, the respondents 
represent directly or indirectly: 

1. That respondents’ Firm-A-Back mattress is designed to help 
all persons suffering from nagging backache. 

2. That the use of respondents’ Quilt O’Pedic mattress is essential 
to everyone’s health. 

3. That the use of respondents’ Firm-A-Back and Quilt O’Pedic 
mattresses will indiscriminately afford relief to persons suffering 
from backaches. 

Par. 7. Said statements and representations are false, ee 
and deceptive. In truth and in fact: 

1. Respondents’ “Firm-A-Back” mattress is not designed to help 
all persons suffering from nagging backache. 

2. The use of respondents’ Quilt O’Pedic mattress is not essential 
to everyone’s health. 

3. The use of respondents’ Firm-A-Back and Quilt O’Pedic mattress 

will not indiscriminately afford relief to persons suffering from back- 
ache. 
Par. 8. The respondents in advertising certain of their mattresses 
used such expressions as “Guaranteed for 15 years” or “Guaranteed for 
20 years”, thereby representing that said mattresses were fully and 
unconditionally guaranteed for 15 years or 20 years. In truth and in 
fact the guarantees furnished in connection with said mattresses were 
limited and conditional in several respects which limitations and con- 
ditions were not set out in the advertising. 

Par. 9. Respondents, for the purpose of inducing the purchase of 
their product, have engaged in the practice of using fictitious prices 
in connection therewith by attaching, or causing to be attached, labels 
to their mattresses upon which a certain amount is printed, thereby 
representing, directly or by implication, that said amount is the usual 
and regular retail price of said mattresses in the areas where the 
representation is made. In truth and in fact, said amount is fictitious 
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and in excess of the usual and regular retail price of said mattresses 
in the area where the representation is made. 

Par. 10. By the aforesaid practice, respondents place in the hands 
of retailers means and instrumentalities by and through which they 
may mislead the public as to the usual and regular retail price of 
said mattresses. 

Par. 11. In the course and conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition in 
commerce with corporations, firms and individuals in the sale of mat- 
tresses of the same general kind and nature as that sold by respondents. 

Par. 12.. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations, and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true, and into the purchase of 
substantial quantities of the respondents’ products by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been, 
and is being, done to competition in commerec. 

Par. 13. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondents 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondents of all the 
jurisdictional facts alleged in the complaint, a statement that the sign- 
ing of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint, and waivers and provisions as re- 
quired by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered : 
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1. Respondent Paramount Bedding Corporation, is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Virginia, with its office and principal place of business 
located at Virginia Beach Boulevard and Tidewater Drive, in the City 
of Norfolk, State of Virginia. 

Respondents Morris Comess, Max Comess and Albert Diamonstein 
are officers of the corporate respondent. Their address is the same 
as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 


ORDER 


It 7s ordered, 'That respondents Paramount Bedding Corporation, 
a corporation, and its officers, and Morris Comess, Max Comess and 
Albert Diamonstein, individually and as officers of said corporation, 
and respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of bedding products, or any other arti- 
cles of merchandise in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication: 

(a) That their mattresses are designed to or will afford relief to 
persons suffering from backache unless it is clearly disclosed that such 
relief will be afforded only to users whose backaches result from using 
a soft mattress. 

(b) That the use of their mattresses is essential to health. 

(c) That their products are guaranteed unless the nature and ex- 
tent of the guarantee and the manner in which the guarantor will per- 
form are clearly set forth. 

(d) By means of preticketing, or in any other manner, that any 
amount is the usual and customary retail price of merchandise when 
such amount is in excess of the price at which said merchandise is 
usually and customarily sold at retail in the trade area or areas where 
the representation is made. 

2. Furnishing or otherwise placing in the hands of retailers or 
dealers in said products the means and instrumentalities by and 
through which they may mislead or deceive the public in the manner 
or as to the things hereinabove inhibited. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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M. COHEN & SON COATS & SUITS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8886. Oomplaint, May 4, 1961—Decision, Sept. 19, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by using the name ‘Golden Glory Fox’, registered 
trademark of another person, to describe their ‘Bleached Blue Fox” on 
labels and invoices, and by failing to comply in other respects with labeling 
and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that M. Cohen & Son Coats & Suits, Inc., a corpora- 
tion, and Max Cohen and Irving Elkin, individually and as officers of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent M. Cohen & Son Coats & Suits, Inc., is 
a corporation, organized, existing and doing business under and by 
virtue of the laws of the State of New York with its office and principal 
place of business located at 225 West 37th Street, New York, New 
York. 

Respondents Max Cohen and Irving Elkin are officers of the said 
corporate respondent and control, direct and formulate the acts, prac- 
tices and policies of the corporate respondent. Their address is the 
same as that of the corporate respondent. 

Par, 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce, and in the manufacture for 
introduction into commerce, and in the sale, advertising, offering for 
sale, transportation and distribution, in commerce, of fur products; 
and have manufactured for sale, sold, advertised, offered for sale, 
transported and distributed fur products which have been made in 
whole or in part of fur which had been shipped and received in com- 
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merce as the terms “commerce” “fur” and “fur product” are defined 
in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded by being: 
falsely and deceptively labeled in violation of Section 4(1) of the Fur 
Products Labeling Act in that respondents used the name “Golden 
Glory Fox” to describe “Bleached Blue Fox” thereby tending to lead 
the public to believe it was a “Golden Glory” fox, which was not the 
fact, “Golden Glory” being a registered trademark of another person 
for a certain species of the fox family. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. . 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of Section 5(b) (2) of the Fur Products Labeling 
Act in that respondents used the name “Golden Glory Fox” to de- 
scribe “Bleached Blue Fox” thereby tending to lead the public to be- 
lieve it was a “Golden Glory” fox, which was not the fact, “Golden 
Glory” being a registered trademark of another person for a certain 
species of the fox family. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in that the item number or mark assigned to. 
a fur product was not set forth on invoices in violation of Rule 40 
of said Rules and Regulations. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Charles W. O’Connell supporting the complaint. 
Mr. Arthur I. Winard, New York, N.Y., for respondents. 


IniT1Au Decision By JoHN B. Pornpexter, Hearine EXAMINER 


On May 4, 1961, the Commission issued a complaint charging the 
respondents named in the caption hereof with violation of the pro- 
693-490—64__34 
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visions of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the Rules and Regulations promulgated there- 
under. 

Thereafter, on July 10, 1961, there was submitted to the under- 
signed hearing examiner an agreement between respondents and 
counsel supporting the complaint providing for the entry of a consent 
order. . 

Inder the terms of the agreement, respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order set forth therein may be 
entered without further notice and have the same force and effect as 
if entered after a full hearing and includes a waiver by respondents 
of all rights to challenge or contest the validity of the order to be 
issued in accordance therewith. The agreement further provides that 
it is for settlement purposes only and does not constitute an admission 
by respondents that they have violated the law as alleged in the com- 
plaint and that the complaint may be used in construing the terms of 
the order. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of Practice 
before the Commission, and, being of the opinion that said agreement 
and form of order provide an appropriate basis for settlement and 
disposition of this proceeding, the agreement is hereby accepted, and 
it is ordered that said agreement shall not become a part of the official 
record unless and until it becomes a part of the decision of the Com- 
mission. Accordingly, the following jurisdictional findings are made 
and order issued: 

FINDINGS OF FACT 


1. Respondent M. Cohen & Son Coats & Suits, Inc., is a corporation 
organized and doing business under the laws of the State of New 
York, with its office and principal place of business located at 225 West 
37th Street, New York, New York. 

2. The individual respondents Max Cohen and Irving Elkin are 
officers of the corporate respondent. Their address is the same as that 
of the corporate respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


lt is ordered, That respondents M. Cohen & Son Coats & Suits, Inc., 
a corporation, and its officers and Max Cohen and Irving Elkin, indi- 
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vidually and as officers of said corporation, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction, or manufacture 
for introduction, into commerce or the sale, advertising or offering 
for sale, in commerce, or the transportation or distribution in com- 
merce of fur products; or in connection with the sale, manufacture 
for sale, advertising, offering for sale, transportation or distribution 
of fur products which have been made in whole or in part of fur 
which has been shipped and received in commerce as “commerce”, 
“fur” and “fur product” are defined in the Fur Products Labeling Act 
do forthwith cease and desist from: 

A. Misbranding fur products by: 

1. Failing to affix labels to fur products showing in words and fig- 
ures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

2. Falsely and deceptively labeling by using the term “Golden 
Glory” to describe furs of the fox family, or falsely and deceptively 
so using any registered trademark of another person to describe furs 
or fur products. 

B. Falsely and deceptively invoicing fur products by: 

1. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

2. Falsely or deceptively using on invoices the trademark “Golden 
Glory” to describe furs of the fox family or falsely and deceptively so 
using any registered trademark of another person to describe furs or 


fur products. 
3. Failing to set forth the item number or mark assigned to a fur 


product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall on the 19th day of Sep- 
tember 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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RALPH RUPLEY TRADING AS 
RALPH RUPLEY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE. 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LARELING ACTS 


Docket 8424. Complaint, June 2, 1961—Decision, Sept. 19, 1961 


Consent order requiring Houston, Tex., furriers to cease violating the Fur Pro- 
~ ducts Labeling Act by failing to label and invoice fur products with the true: 
animal name of the fur used therein, failing to show on invoices the country 
of origin of imported furs, and failing in other respects to comply with 
labeling and invoicing requirements; by advertising in newspapers which 
represented prices of fur products as reduced from usual prices which were: 
in fact fictitious, and contained earlier compared prices without giving the: 
time of the latter; and by failing to maintain adequate records as a basis. 

for price and value claims. 


‘COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Fur Products Labeling Act and by virtue of the authority vested 
in it by said Acts, the Federal Trade Commission, having reason to: 
believe that. Ralph Rupley, an individual trading as Ralph Rupley, 
and Carl Stephanow, individually and as manager of the Ralph 
Rupley concern, and Ralph Rupley, Jr., individually and as assist- 
ant to the manager of the Ralph Rupley concern hereinafter referred 
to as respondents, have violated the provisions of said Acts and 
the Rules and Regulations promulgated under the Fur Pro- 
ducts Labeling Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacraPpH 1. Ralph Rupley is an individual trading as Ralph 
Rupley with his office and principal place of business located at 1000 
Main Street, Houston, Texas. Carl Stephanow is an individual and 
manager of the Ralph Rupley concern with his office and principal 
place of business located at 1000 Main Street, Houston, Texas. Ralph 
Rupley, Jr. is an individual and assistant to the manager of the Ralph 
Rupley concern with his office and principal place of business located’ 
at 1000 Main Street, Houston, Texas. The said Ralph Rupley, Carl 
Stephanow and Ralph Rupley, Jr. control, direct and formulate the 
acts, practices and policies of the Ralph Rupley concern. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distri- 
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bution, in commerce, of fur products; and have sold, advertised, of- 
fered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 

Par. 3.. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder: 
Among such misbranded fur products, but not limited thereto, were 
fur products with labels which failed: 

(1) to show the true animal name of the fur used in the fur product. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in abbreviated form, in violation of Rule 4 of said Rules 
and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act.and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth separately on labels with respect to each section of 
fur products composed of two or more sections containing different 
animal furs, in violation of Rule 26 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondents, in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated there- 
under. Included among such falsely and deceptively invoiced fur 
products, but not limited thereto, were invoices pertaining to such 
fur products which failed: 

(1) To show the true animal name of the fur used in the fur 
product ; 

(2) To show the country of origin of imported furs used in the 


fur product. 
Par. 6. Certain of said fur products were falsely and deceptively 


invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in that information required under Section 
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5(b) (1) of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder was set forth in abbreviated form in 
violation of Rule 4 of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 8. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the Houston Post, a newspaper published in 
the City of Houston, State of Texas, and having a wide circulation 
in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Represented prices of fur products as having been reduced 
from regular or usual prices where the so-called regular or usual 
prices were in fact fictitious in that they were not the prices at which 
said merchandise was usually sold by respondents in the recent regular 
course of business, in violation of Section 5(a) (5) of the Fur Products 
Labeling Act and Rule 44(a) of said Rules and Regulations. 

(b) Contained earlier compared prices without giving the time of 
such earlier compared prices in violation of Rule 44(b) of said Rules 
and Regulations. 

Par. 9. Respondents in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values 
of fur products. Said representations were of the type covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur Products Labeling Act. Respond- 
ents in making such claims and representations failed to maintain 
full and adequate records disclosing the facts upon which such claims 
and representations were based in violation of Rule 44(e) of said 
Rules and Regulations. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 
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Mr. Robert W. Lowthian supporting the complaint. 
Bracewell, Reynolds & Patterson, by Mr. Grant Cook, Houston, 
Tex., for respondents. 


Initia Decision sy Leon R. Gross, Hearing ExaMINER 


On June 2, 1961, pursuant to the provisions of the Federal Trade 
Commission Act and the Fur Products Labeling Act, the Federal 
Trade Commission issued its complaint against the above-named 
respondents, charging them with violating the aforesaid Acts and 
the Rules and Regulations issued pursuant to the Fur Products Label- 
ing Act by, inter alia, misbranding, failing to label properly, falsely 
and deceptively invoicing, and falsely and deceptively advertising 
fur products sold by respondents in commerce, as “commerce” is de- 
fined in the aforementioned Acts. A copy of the complaint was served 
upon respondents as required by law. 

Thereafter, respondents appeared by counsel and entered into an 
agreement dated July 25, 1961, which was presented to this Hearing 
Examiner on August 8, 1961. The agreement purports to dispose of 
all of the issues in this proceeding as to all of the parties, and has 
been signed by all the respondents, their counsel, and counsel support- 
ing the complaint. The agreement has been approved by the Director, 
the Assistant Director, and the Chief, Division of Enforcement, of the 
Bureau of Textiles and Furs of the Federal Trade Commission. 

Said agreement contains a proposed consent cease and desist order 
which purports to dispose of this proceeding without the need for 
formal hearings. The agreement conforms to the requirements of 
§ 3.21 and § 3.25 of the Federal Trade Commission’s Rules of Practice 
for Adjudicative Proceedings, and contains: 

A. An admission by respondents of all jurisdictional facts alleged 
in the complaint ; 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 


order ; 
(2) The order shall have the same force and effect as if entered after 


a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision of 
the Commission. 

(4) The entire record on which the initial decision and the decision 
of the Commission may be based shall consist solely of the complaint 
and the agreement ; 

(5) The order may be altered, modified, or set aside in the manner 


provided for other orders; 
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C. Waivers of: 

(1) The making of findings of fact or conclusions of law; 

(2) Further procedural steps before the hearing examiner and the 
Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement; 

D. A statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

Having considered the complaint and the agreement, including the 
proposed order, and being of the opinion that it provides an appro- 
priate basis for disposition of this proceeding in all respects, the hear- 
ing examiner hereby accepts the agreement, which shall not become 
a part of the official record unless and until it becomes a part of the 
decision of the Commission; makes the following jurisdictional find- 
‘ings; and issues the following order: 

1. Respondent Ralph Rupley is an individual trading as Ralph 
Rupley, with his office and principal place of business located at 1000 
Main Street, Houston, Texas. Carl Stephanow is an individual and 
manager of the Ralph Rupley concern, with his office and principal 
place of business located at 1000 Main Street, Houston, Texas. Ralph 
Rupley, Jr. is an individual and assistant to the manager of the Ralph 
Rupley concern, with his office and principal place of business located 
at 1000 Main Street, Houston, Texas. The said Ralph Rupley, Carl 
Stephanow and Ralph Rupley, Jr. control, direct and formulate the 
acts, practices and policies of the Ralph Rupley concern. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 

3. The complaint states a cause of action against said respondents 
under the Federal Trade Commission Act and the Fur Products Label- 
ing Act. 

4, This proceeding is in the interest of the public. 


ORDER 


It is ordered, That Ralph Rupley, an individual trading as Ralph 
Rupley or under any other trade name, and Carl Stephanow, individu- 
ally and as manager of the Ralph Rupley concern, and Ralph Rupley, 
Jr., individually and as assistant to the manager of the Ralph Rupley 
concern, and respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
introduction into commerce, or the sale, advertising, or offering for 
sale in commerce, or the transportation or POR es oe In commerce 
of fur products, or in connection with the sale, advertising, offering 
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for sale, transportation, or distribution of fur products which are made: 
in whole or in part of fur which has been shipped and received in 
commerce, as “commerce”, “fur” and “fur product” are defined in 
the Fur Products poodkier Act, do forthwith cease and desist from: 

1. Misbranding fur products by : 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by: 
each of the subsections of § 4(2) of the Fur Products Labeling Act; 

B. Setting forth on labels affixed to fur products: 

1. Information required under § 4(2) of the Fur Products Labeling: 
Act and the Rules and Regulations promulgated thereunder i in abbre- 
viated form; : 

2. ceo required under § 4(2) of the Fur Products Labeling 
Act and the Rules and Regulations promulgated thereunder mingled 
with non-required iatoniiiaee 

C. Failing to set forth separately on labels affixed to fur products: 
composed of two or more sections containing different animal furs the 
information required under §4(2) of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder with respect: 
to the fur comprising each section ; 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show-. 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of §5(b)(1) of the Fur 
Products Labeling Act; 

B. Setting forth information required under § 5(b) (1) of the Fur 
Products Labeling Act and the Rules and Regulations promulgated. 
thereunder in abbreviated form; 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale or offering for sale of fur products, and which: 

A. Represents directly or by implication that the regular or usual 
price of any fur product is any amount which is in excess of the price 
at which respondents have usually and customarily sold such products 
in the recent regular course of business; 

B. Contains earlier compared prices without giving the time of such 
earlier compared prices; 

C. Misrepresents in any manner the savings available to purchasers 
of respondents’ fur products; 

4, Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
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are maintained by respondents full and adequate records disclosing 
the facts upon which such claims and representations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 19th day 
of September 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THe Marrer oF 


JOSEPH ROTHENBERG, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2.(c) 
OF THE CLAYTON ACT 


Docket 8060. Complaint, July 29, 1960—Decision, Sept. 20, 1961 


Consent order requiring a Buffalo commission merchant of citrus fruit and 
produce to cease violating Sec. 2(c) of the Clayton Act by accepting from 
Florida suppliers unlawful brokerage on his own purchases for resale, 
such as a discount at the vate of 10 cents per 136 bushel box, or a lower price 
reflecting such commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions of 
subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParacrapH. 1. Respondent Joseph Rothenberg, Inc. is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 146 Niagara Frontier, Buffalo, New York. 

Par. 2. Respondent is now, and for the past several years has 
been, engaged in business primarily as a wholesale grocer or commis- 
sion merchant, buying, selling and distributing for its own account, 
citrus fruit and produce, as well as other food products, all of which 
are hereinafter sometimes referred to as food products. Respondent 


JOSEPH ROTHENBERG, INC. 523 
522 Decision 


purchases its food products from a large number of suppliers located 
in many sections of the United States. The annual volume of busi- 
ness done by respondent in the purchase and sale of food products is 
substantial. 

Par. 3. In the course and conduct of its business for the past several 
years, respondent has purchased and distributed, and is now purchas- 
ing and distributing, food products in commerce, as “commerce” is 
defined in the aforesaid Clayton Act, as amended, from suppliers or 
sellers located in several States of the United States other than the 
State of New York, in which respondent is located. Respondent 
transports or causes such food products, when purchased, to be trans- 
ported from the places of business or packing plants of its suppliers 
located in various other States of the United States to respondent 
who is located in the State of New York, or to respondent’s customers 
located in said State, or elsewhere. Thus, there has been at all times 
mentioned herein a continuous course of trade in commerce in the 
purchase of said food products across state lines between respond- 
ent and its respective suppliers or sellers of such products. 

Par. 4. In the course and conduct of its business for the past several 
years, but more particularly since January 1, 1959, respondent has 
been and is now making substantial purchases of food products for 
its own account for resale from some, but not all, of its suppliers, and 
on a large number of these purchases respondent has received and 
accepted, and is now receiving and accepting, from said suppliers 
a commission, brokerage, or other compensation, or an allowance or 
discount in lieu thereof, in connection therewith. 

For example, respondent makes substantial purchases of citrus fruit 
from a number of packers or suppliers located in the State of Florida, 
and receives on said purchases, a brokerage or commission, or a dis- 
count in lieu thereof, usually at the rate of 10 cents per 1%% bushel 
box, or equivalent. In many instances respondent receives a lower 
price from the supplier which reflects said commission or brokerage. 

Par. 5. The acts and practices of respondent in receiving and 
accepting a brokerage or a commission, or an allowance or discount in 
lieu thereof, on its own purchases, as above alleged and described, are 
in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection (c) 
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of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondent of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that it has 
violated the law as alleged in the complaint, and waivers and provi- 
sions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceedings, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Joseph Rothenberg, Inc., is a corporation existing 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of. business located 
in the City of Buffalo, State of New York, with mailing address as 
146 Niagara Frontier, Buffalo, New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent Joseph Rothenberg, Inc., a corpora- 
tion, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the pur- 
chase of citrus fruit or produce in commerce, as “commerce” is defined 
in the Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account,. 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, 
of any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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MICHIGAN FRUIT CANNERS, INC. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) or THE 
CLAYTON ACT 


Docket 8095. Complaint, Aug. 25, 1960—Decision, Sept. 20, 1961 


Order dismissing without prejudice, for lack of evidence of competition, com- 
plaint. charging canners of fruits and vegetables in Benton Harbor, Mich., 
with unlawfully discriminating among competing customers in paying pro- 
motional allowances. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (d) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act (U.S.C. Title 15, Section 
13), hereby issues its complaint, stating its charges with respect thereto 
as follows: 

ParacrarH 1. Respondent Michigan Fruit Canners, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Michigan, with its office and principal place 
of business located at 9th & Oak Streets, Benton Harbor, Michigan. 
_ Par. 2. Respondent is now and has been engaged in the business of 
selling and distributing canned fruits and vegetables of many varie- 
ties, which it processes and cans at its plant in Benton Harbor, Michi- 
gan. Respondent sells and distributes its products to wholesalers and 
retailers, including voluntary groups and retail chain store organiza- 
tions. Respondent’s sales of its products are substantial, exceeding 
$15,000,000 annually. 

Par. 8. Respondent sells and causes its products to be transported 
from its principal place of business in the State of Michigan to cus- 
tomers located in other States of the United States. There has been 
at all times mentioned herein. a continuous course of trade in said 
products in commerce, as “commerce” is defined in the Clayton Act, 
as amended. 

Par. 4. In the course and conduct of its business in commerce, and 
particularly since 1958, respondent paid or contracted for the payment 
of something of value to or for the benefit of some of its customers as 
compensation or in consideration for services or facilities furnished by 
or through such customers in connection with their offering for sale or 
sale of products sold to them by respondent, and such payments were 
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not made available on proportionally equal terms to all other customers: 
competing in the sale and distribution of respondent’s products. 

Par. 5. For example, in the year 1959, respondent contracted to. 
pay and did pay to Benner Tea Company, a retail grocery chain with 
headquarters in Burlington, Iowa, the amount of $150.00 as compensa- 
tion or as an allowance for advertising or other services or facilities. 
furnished by or through Benner Tea Company in connection with its. 
offering for sale or sale of products sold to it by respondent. Such 
compensation or allowance was not made available on proportionally 
equal terms to all other customers competing with Benner Tea Com- 
pany in the sale and distribution of products of like grade and quality 
purchased from respondent. 

Par. 6. The acts and practices of respondent, as alleged, are in: 
violation of subsection (d) of Section 2 of the Clayton Act, as amended. 
by the Robinson-Patman Act. 


Mr. John Perry for the Commission. 
Bell, Boyd, Marshall & Lloyd by Mr. John T. Loughlin, Chicago, 
Ill., for respondent. 


Inrt1tAu Decision By Maurice S. Busou, Heartne Examiner 


This proceeding is before the hearing examiner upon motion of 
counsel supporting the conzvlaint to dismiss the complaint in this: 
proceeding for the reason that after investigation, he has been unable: 
to develop evidence of competition among the customers of the re- 
spondent sufficient to support the charges of the complaint and the 
hearing examiner having considered said motion and the record 
herein, 


ORDER 


It ts ordered, 'That the complaint in this proceeding be and the 
same is hereby dismissed, without prejudice to the right of the Com- 
mission to take any further action in the matter in the future which 
may be warranted by the then existing circumstances. 


DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice,. 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 20th day of Saplambet 1961, become the deci- 
sion of the Corithinstam 
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ALBIN P. CRUTCHFIELD DOING BUSINESS AS ALBIN 
CRUTCHFIELD 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8129. Complaint, Sept. 27, 1960—Decision, Sept. 20, 1961 


Consent order requiring a Titusville, Fla., broker of citrus fruit and produce 
to cease violating Sec. 2(c) ‘of the Clayton Act by accepting from Florida 
suppliers unlawful brokerage on his own purchases for resale, such as a 
discount at the rate of 10 cents per 1%5 bushel box, or a lower price reflect- 
ing such commission. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParacraPy 1. Respondent Albin P. Crutchfield is an individual 
doing business as Albin Crutchfield under and by virtue of the laws 
of the State of Florida, with his office and principal place of business 
located in Titusville, Florida, with mailing address as Post Office Box 
1988, Titusville, Florida. 

Par. 2. Respondent is now, and for the past several years has 
been, engaged primarily in the brokerage business, representing a 
number of packer-principals located in various sections of the United 
States, in connection with the sale and distribution of citrus fruit 
and produce, as well as other food products, all of which are herein- 
after sometimes referred to as food products. In particular, re- 
spondent represents a number of citrus fruit packers located in the 
State of Florida in the sale and distribution of citrus fruit, for which 
respondent was and is paid for his services in connection therewith a 
brokerage or commission, usually at the rate of 10 cents per 18% bushel 
box, or equavalent. A substantial part of respondent’s business is 
acting in the capacity of a buying broker, purchasing citrus fruit 
and produce for his own account for resale. 

Par. 3. In the course and conduct of his business for the past sev- 
eral years, in respresenting packer-principals, as well as when pur- 
chasing for his own account, respondent has, directly or indirectly, 
caused such citrus fruit or food products, when sold or purchased, to 
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‘be shipped and transported from various packers’ packing plants or 
places of business located in the State of Florida to respondent’s cus- 
tomers located in many states. other than the State of Florida. Thus, 
for the past several years, respondent has been, and is now, engaged in 
a continuous course of trade in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, as amended. 

Par. 4. In the course and conduct of his business in commerce, as 
aforesaid, during the past several years, but more particularly since 
January 1, 1959, to the present time, respondent has made, and is now 
making, numerous and substantial purchases of food products for his 
own account for resale from various packers or sellers on which pur- 
chases he has received and accepied, and is now receiving and accept- 
ing, directly or indirectly, something of value as a commission, broker- 
age, or other compensation, or an allowance or discount in lieu thereof, 
in connection therewith. For example, respondent has made, and is 
now making, substantial purchases of citrus fruit for his own account 
from a number of packers located in the State of Florida, which fruit 
is shipped and transported to customers located outside the State of 
Florida, and on said purchases respondent receives from the packer 
a brokerage or commission, or a discount in lieu thereof, usually at 
the rate of 10 cents per 134 bushel box, or equivalent. In many in- 
stances respondent receives a lower price from the packer, which re- 
flects said brokerage or commission. ; 

Par. 5. The acts and practices of respondent in receiving and 
accepting a bokerage or commission, or an allowance or discount in 
lieu thereof, on his own purchases, as herein alleged and described, are 
in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection 
(c) of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondent of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that he has 
violated the law as alleged in the complaint, and waivers and provi- 
sions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
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an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 

1. Respondent Albin P. Crutchfield is an individual doing business 
as Albin Crutchfield under and by virtue of the laws of the State of 
Florida, with his office and principal place of business located in the 
City of Titusville, State of Florida, with mailing address as Post 
Office Box 1988, Titusville, Florida. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It ts ordered, That respondent Albin P. Crutchfield, individually 
and doing business as Albin Crutchfield, and respondent’s agents, 
representatives, and employees, directly or through any corporate, 
partnership, sole proprietorship, or other device, in connection with 
the purchase of citrus fruit or produce in commerce, as “commerce” is 
defined in the Clayton Act, as amended, do forthwith cease and desist 
from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, 
of any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 


In tee Marrer or 


FRANCIS CARL FORD DOING BUSINESS AS 
F. C. FORD BROKERAGE CO. 


CONSENT ORDER, ETC., IN REGARD TO. THE ALLEGED VIOLATION OF SEC. 2(C) 
OF THE CLAYTON ACT 


Docket 8131. Complaint, Sept. 27, 1960—Decision, Sept. 20, 1961 


Consent order requiring a Lakeland, Fla., broker of citrus fruit and produce to 
cease violating Sec. 2(c) of the Clayton Act by accepting from Florida sup- 
693-490— 6435 
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pliers unlawful brokerage on his own purchases for resale, such as a dis- 
count at the rate of 10 cents per 1% bushel box, or a lower price reflecting 
such commission. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party named in the caption hereof, and hereinafter more particularly 
described, has been and is now violating the provisions of subsection 
(c) of Section 2 of the Clayton Act, as amended (U.S.C. Title 15, 
Section 13), hereby issues its complaint stating its charges with respect 
thereto as follows: 

ParacrarH 1. Respondent Francis Carl Ford is an individual 
trading and doing business as F. C. Ford Brokerage Co. with office and. 
principal place of business located at Room 310 Marole Arcade Build- 
ing, Lakeland, Florida, with mailing address as Post Office Box 467, 
Lakeland, Florida. 

Par. 2. Respondent is now, and for the past several years has been, 
engaged in business as a broker, and in the course of this business he 
represents and has represented various packer-principals in the sale 
and distribution of citrus fruit, produce and other food products 
hereinafter sometimes referred to as food products. In particular, 
respondent has represented, and now represents, a number of citrus 
fruit packers located in the State of Florida in the sale and distribu- 
tion of citrus fruit, for which respondent was and is paid for his 
services in connection therewith a brokerage or commission, usually at _ 
the rate of 10 cents per 134 bushel box, or equivalent. A substantial 
part of respondent’s business is acting in the capacity of a buying 
broker purchasing citrus fruit for his own account for resale. 

Par. 3. Inthe course and conduct of his business for the past several 
years, in representing packer-principals, as well as when purchasing 
for his own account, respondent has, directly or indirectly, caused such 
citrus fruit or produce, when sold or purchased, to be shipped and 
transported from various packers’ packing plants or places of business 
located in the State of Florida to respondent’s customers located in 
many States other than the State of Florida. Thus, for the past several 
years, respondent has been, and is now, engaged in a continuous course 
of trade in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, as amended. 

Par. 4. In the course and conduct of his business in commerce, as 
aforesaid, during the past several years, but more particularly since 
September 1, 1958 to the present time, respondent has made, and is 
now making numerous and substantial purchases of citrus fruit and 
produce for his own account for resale from various packers or sellers, 
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on which purchases said respondent has received and accepted, and 
is now receiving and accepting, directly or indirectly, from said pack- 
ers or sellers, something of value as a commission, brokerage, or other 
compensation, or an allowance or discount in lieu thereof, in connec- 
tion therewith. 

For example, respondent has made substantial purchases of citrus 
fruit for his own account from various packers or sellers located in the 
State of Florida and has received from these packers or sellers on said 
purchases, a brokerage or commission, or a discount in lieu thereof, 
usually at the rate of 10 cents per 134 bushel box, or equivalent. In 
many instances, respondent receives a lower price from the packers 
which reflects said brokerage or commission. 

Par. 5. The acts and practices of respondent in receiving and ac- 
cepting a brokerage or commission, or an allowance or discount in 
lieu thereof, on his own purchases, as herein alleged and described, 
are in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection (c) 
of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by 
the respondent of all the jurisdictional facts alleged in the complaint, 
a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondent 
that he has violated the law as alleged in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Francis Carl Ford is an individual doing business 
as F. C. Ford Brokerage Co., under and by virtue of the laws of 
the State of Florida, with his office and principal place of business 
located at Room 310 Marole Building, in the City of Lakeland, State 
of Florida, with mailing address as Post Office Box 467, Lakeland, 
Florida. 

9. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 
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ORDER 


It is ordered, That. respondent Francis Carl Ford, i and 
doing business as F.C. Ford Brokerage Co., and respondents agents, 
representatives and employees, directly or through any corporate, 
partnership, sole proprietorship, or other device, in coumegsion, me 
the purchase of citrus fruit or produce, in commerce, as “commerce” 
is defined in the Clayton Act, do forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any niin or discount in Tew thereof, upon or in connection with 
any purchase of citrus fruit or produce a respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, of 
any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


In Tee Marrer or 


MISSOURI-KANSAS FURNACE COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8347. Oomplaint, Apr. 5, 1961—Decision, Sept. 20, 1961 


Consent order requiring a Kansas City firm to cease using scare tactics and 
other unfair means to sell its furnaces, heating equipment and parts and 
to get repair jobs, including deceptive offers of free inspection and low-cost 
cleaning services, representing its sales and service men falsely as engineers, 
misinforming the home owner that his furnace is defective or dangerous, 
dismantling furnaces and refusing to reassemble them, etc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Missouri-Kansas 
Furnace Company, a corporation, and Harley H. Pruitt, individually 
and as an officer of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of the said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
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be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrarH 1, Respondent Missouri-Kansas Furnace Company is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Missouri, with its principal office 
and place of business located at 429 East 6th Street, Trafficway, Kansas 
City, Missouri. 

Respondent Harley H. Pruitt is an officer of the corporate respond- 
ent. He formulates, directs and controls the acts and practices of the 
corporate respondent, including the acts and practices hereinafter set 
forth. His address is the same as that of the corporate respondent. 

Par.2. Respondents are now, and for some time last past have been, 
engaged in the sale and distribution of furnaces, heating equipment 
and parts therefor to the purchasing public, and in the repair and 
servicing of heating equipment. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their products, 
when sold, to be shipped from their principal place of business in the 
State of Missouri to purchasers thereof located in the States of the 
United States other than the State in which the shipments originated. 
In the course of the repairing of furnaces, heating equipment or the 
parts thereof, respondents have sent their employees to repair and 
service such furnaces, heating equipment and the parts thereof at the 
homes of customers located in States of the United States other than 
the State in which the principal office and place of business of the 
corporate respondent was located, and at all times mentioned herein 
respondents have maintained a substantial course of trade in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, as aforesaid, 
and for the purpose of selling their products or services, respondents, 
directly and through representatives, employ many unfair and decep- 
tive practices. Among and typical of such practices are the following: 

(1) Respondents through phone solicitations and otherwise offer 
free inspection services or low cost cleaning services, thereby gaining 
access to home owners’ heating plants or equipment. 

(2) Respondents’ salesmen and servicemen falsely represent them- 
selves or each other to be engineers. 

(3) Respondents’ salesmen and servicemen falsely represent to the 
owner of a furnace or heating equipment that the said furnace or 
heating equipment is defective, is not reparable, or is dangerous to 
use, to the extent that continued use will result in asphyxiation, carbon 
monoxide poisoning, fires or other damage. 

(4) Respondents’ employees have refused to reassemble furnaces 
which they have dismantled or have left them unassembled. for long 
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periods of time and have misrepresented the condition of such fur- 
naces, and have stated to the owners of such furnaces and heating 
equipment that reassembling and continued use of the equipment will 
result in gas poisoning, asphyxiation, or fires, when such is not the 
fact. In this connection, the employees of respondents have misrepre- 
sented the condition of the furnaces and asserted, contrary to the fact, 
that the continued use thereof would be dangerous, thereby causing 
the owners of said furnaces to purchase furnaces or parts thereof 
from respondents, which they would not have otherwise purchased. 

Par. 5. In the course and conduct of their business at all times 
mentioned herein, respondents have been in substantial competition 
in commerce with corporations, firms and individuals in the sale, re- 
pair and servicing of furnaces, heating equipment and the parts there- 
of of the same general kind and nature as sold, repaired or serviced 
by respondents. 

Par. 6. The use by respondents of the aforesaid acts and practices 
in connection with the conduct of their business has had, and now 
has, the capacity and tendency to mislead and deceive a substantial 
number of the public, to cause many owners of furnaces and heating 
equipment, through fear of continuing to use such equipment, to dis- 
card such furnaces and heating equipment before the completion of 
the useful life of such products and to purchase furnaces, heating 
equipment and parts thereof sold by respondents, or to contract for ex- 
tensive but unnecessary repairs of existing furnaces and heating equip- 
ment. As a result thereof, trade has been unfairly diverted to re- 
spondents from their competitors and substantial injury has thereby 
been, and is being, done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors, and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. James A. Broaddus, Kansas City, Mo., for respondents. 
Mr. Anthony J. Kennedy, Jr., and Mr. John W. Brookfield, Jr., 
supporting the complaint. 


Initrau Deciston By Leon R. Gross, Hnartne EXAMINER 


The complaint in this proceeding issued against the above-named 
respondents on April 5,1961. It charges respondents with violation of 
the Federal Trade Commission Act by making false, misleading, and 
deceptive representations in selling their furnaces, heating equipment, 
and parts therefor, in commerce, as “commerce” is defined in the Fed- 
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eral Trade Commission Act. A copy of the complaint was served 
upon respondents as required by law; respondents answered the com- 
plaint ; and the cause was set down for a hearing which was convened. 
Thereafter, respondents, through their counsel, entered into an agree- 
ment dated July 25, 1961, which purports to dispose of all of this 
proceeding as to all parties without the necessity of conducting a hear- 
ing. The agreement has been signed by the respondents, their counsel, 
and by counsel supporting the complaint; and has been approved by 
the Acting Chief, Division of General Advertising, and the Director, 
Bureau of Deceptive Practices. Said agreement contains the form of 
a consent cease and desist order which the parties have agreed is dis- 
positive of the issues involved in this proceeding. The agreement was 
submitted to the undersigned hearing examiner on August 2, 1961, for 
his consideration, in accordance with § 3.25 of the Commission’s Rules 
of Practice for Adjudicative Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all the jurisdictional facts alleged in the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
duly made in accordance with such allegations. Said agreement fur- 
ther provides that respondents waive any further procedural steps 
before the hearing examiner and the Commission, the making of find- 
ings of fact or conclusions of law, and all of the rights they may have 
to challenge or contest the validity of the order to cease and desist 
entered in accordance with such agreement. It has been agreed that 
the order to cease and desist issued in accordance with said agreement 
shall have the same force and effect as if entered after a full hearing 
and that the complaint may be used in construing the terms of said 
order. It has also been agreed that the record herein shall consist 
solely of the complaint and said agreement, and that said agreement 
is for settlement purposes only and does not constitute an admission by 
respondents that they have violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing consent order, and 
it appearing that the order provided for in said agreement covers all 
of the allegations of the complaint and provides for an appropriate dis- 
position of this proceeding as to all parties, said agreement is hereby 
accepted and is ordered filed upon this decision becoming the decision 
of the Commission pursuant to §§ 3.21 and 3.25 of the Commission’s 
Rules of Practice for Adjudicative Proceedings, and the hearing ex- 
aminer, accordingly, makes the following jurisdictional findings and 
order: 

1. The Federal Trade Commission has jurisdiction over the parties 


and the subject matter of this proceeding ; 


536 FEDERAL TRADE, COMMISSION DECISIONS 


Decision 59 E.T.C. 


9. Respondent Missouri-Kansas Furance Company is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Missouri, with its office and principal place of business located 
at 429 West 6th Street (erroneously designated in complaint as 429 
East 6th Street), Trafficway, Kansas City, Missouri; 

3. Respondent Harley H. Pruitt. is an officer of the said corporation. 
He formulates, directs and controls the acts and practices of the cor- 
porate respondent. His address is the same as that of the corporate 
respondent ; 

4. Respondents are engaged in commerce as “commerce” is defined 
in the Federal Trade Commission Act; 

5. The complaint filed herein states a cause of action against the 
respondents under the Federal Trade Commission Act; and this pro- 
ceeding is in the public interest. Now, therefore, 

It is ordered, That the Missouri-Kansas Furnace Company, a corpo- 
ration, its officers and Harley H. Pruitt, individually and as an officer of 
the said corporation, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate device, in connection with. 
the sale, repair or servicing of furnaces, heating equipment or the parts 
thereof, or any other product, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing, directly or by implication, that: 

(a) Respondents will inspect without charge or clean a prospec- 
tive customer’s furnace or heating equipment for a nominal fee unless, 
as a matter of fact, such offer is a bona fide offer to inspect or to clean 
such furnace or heating equipment ; 

(b) Respondents’ salesmen or servicemen are engineers; 

(c) Any furnace, heating equipment or parts thereof are defective, 
not repairable or repairable only at extensive cost, unless such are the 
facts; 

(d) The continued use of any furnace, heating equipment or parts 
thereof is dangerous or hazardous to the health of the owner thereof 
or his family, due to escaping carbon monoxide, fire or other causes, 
unless such are the facts ; 

(e) A furnace which has been dismantled by respondents’ em- 
ployees cannot be reassembled and used without danger of asphyxia- 
tion, gas poisoning, fires or other damage, when such is not a fact; 

2. Refusing to immediately reassemble, at the request of the owner, 
any furnace which has been dismantled by respondents’ employees; 

3. Misrepresenting in any manner the condition of any furnace, 
heating equipment or the parts thereof which have been inspected by 
respondents or their employees. 
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 20th day of September 1961, become the deci- 
sion of the Commission; and, accordingly: 

It 7s ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In tee MarTrer or 
HOFFMANN TRUSS CORPORATION ET-AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8365. Complaint, Apr. 17, 1961—Decision, Sept. 20, 1961 


Consent order requiring Minneapolis distributors of their “Hoffmann Shield” 
trusses to cease making a variety of misrepresentations in advertising their 
said devices, as in the order below set forth. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Hoffmann Truss 
Corporation, a corporation, and H. L. Hoffmann and Lola Hoffmann, 
individually and as officers of said corporation, trading under the name 
of Hoffmann Surgical Appliance Company, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its. charges 
in that respect.as follows: 

Paracrapy 1. Respondent Hoffmann Truss Corporation is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Minnesota. Respondents H. L. Hoffmann 
and Lola Hoffmann are individuals and officers of said corporate re- 
spondent, and as such officers dominate, control and direct the policies, 
acts and practices of said corporation, including the acts and practices 
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hereinafter set forth. All of said respondents do business and trade 
under the name of Hoffmann Surgical Appliance Company. The 
address of all respondents is 953 Plymouth Building, Minneapolis, 
Minnesota. 

Par. 2. Respondents are now, and for some years last past have been, 
engaged in the business of selling and distributing devices, as “device” 
is defined in the Federal Trade Commission Act. Said devices are 
designated as “Hoffmann Shield”. 

Pig 3. Respondents have caused, and now cause, said devices, 
when ‘sold, to be transported from their place of business in the State 
of Minnesota to purchasers thereof located in various other States of 
the United States, and at all times mentioned herein maintain, and 
have maintained, a course of trade in said devices in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. The 
volume of business in such commerce is and has been substantial. 

Par. 4. In the course and conduct of their aforesaid business, re- 
spondents disseminated, and caused the dissemination of, certain ad- 
vertisements concerning said devices by the United States mails and 
by various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including, but not limited to, advertisements. 
inserted in various newspapers, and brochures, circulars and other 
advertising media, for the purpose of inducing and which were likely 
to induce, directly or indirectly, the purchase of said devices; and 
said respondents have disseminated, and caused the dissemination of, 
advertisements concerning said devices, including, but not limited to, 
the advertisements referred to above, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of said devices in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements and other material disseminated, and 
caused to be disseminated, by respondents, as hereinabove set forth, 
but not all inclusive, are the following: 


RUPTURED? 

A Free Demonstration will be given by the Well-Known Expert H: L. Hoff- 
mann in.-2-tl St = 2 SE SE RS Sees re a eee ne Riera vm we 

If you cannot have or do nat want surgery you may get immediate and perma- 
nent relief wearing a Hoffmann Shield. A newly developed vacuum pad holds 
appliance firmly in position. Over 30 years of experience with tens of thousands 
of customers to prove it, Hoffmann can help you too. Work in comfort and 
safety. Please come early. 

Caution: If neglected, rupture may cause weakness, backache, nervousness, 
stomach and gas pains. Those having large ruptures which have returned after 
operation or injection are especially invited. 
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Hoffmann’s Surgical Appliance Co. 
$53 Plymouth Building Minneapolis 3, Minnesota 


RUPTURE 
Vital FACTS 
Concerning 

Its Cause and Correction 


RUPTURE CORRECTION 
As Featured by 
THE HOFFMANN SURGICAL APPLIANCE CO. 


W. W. Brown, M.D., H. L. Hoffmann 
Advisor Technician 


Of necessity operations must leave scars. Scar tissue, as before stated, all 
too frequently gives away. Incisional hernia develops. In consequence, the 
last condition is worse than the first. On the other hand, however, the frantic 
sufferer, in his efforts to avoid the knife, too often tries other ineffectual treat- 
ments or devices. An already acute situation quickens * * * invariably be- 
comes alarming. Money is spent; uselessly many times. There are no lasting, 
beneficial results. 

THESE FINDINGS ARE NOT THEORETICAL: They are not even remote, 
random or occasional happenstances. They are the definitely PROVEN out- 
come of myriads of cases over many years of wide experience in the light of 
repeated opportunities for first hand information. 

Rupture correction is a vitally important procedure. 

Our shield is superior in design and construction. * * * obvious support 
EXACTLY where support is needed. 

It is designed to produce a highly beneficial infiltration of lymphatic-plastic 
tissue * * * frequently restoring the Hernial Ring to its normal status. 

REMEMBER! 

UNDER NO CIRCUMSTANCES must the HOFFMANN shield be confused 
with another device even remotely similar in any particular. It is above and 
beyond the ordinary truss pads so indiscriminately offered ... and often ap- 
pallingly injurious. 

BY THE HOFFMANN METHOD of correction there will be no discomforting 
heat pressure, no further weakening of tissues or of thinning belly walls. In- 
stead there will be STRENGTH and STIMULATION ! 

A newly developed vacuum pad—patented and registered—holds hernia’ firmly 
in place. It’s almost magic. No surgery. No injection. No loss of time. 


Par. 6. Through the use of the statements and representations con- 
tained in the advertisements set out in Paragraph Five hereof, and 
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others similar thereto but not specifically set out herein, respondents 
represented, directly or by implication, that: 

(a) Their said devices will retain or hold all ruptures or hernias. 

(b) The use of their said devices will correct hernial defect or cure 
ruptures or hernias. 

(c) Their said devices will retain or hold ruptures or hernias under 
all conditions. 

(d) Their devices will cause a forming of tissue at the rupture or 
hernia that restores the hernial ring to its normal status. 

(e) Their device is not a truss. 

(f) Their devices will effect results not obtainable from other 
trusses. 

(g) Their devices area more effective treatment in the relief, correc- 
tion and curing of hernia than surgery. 

(h) Surgery is not effective in the correction and curing of a hernia. 

Par. 7. The aforesaid statements were and are misleading in ma- 
terial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact: 

(a) Said devices will not retain or hold ruptures or hernias, except 

those that are reducible. 

(b) The use of said devices will not correct a hernial defect or cure 
ruptures or hernias. 

(c) Respondents’ devices will not retain ruptures or hernias under 
many conditions of activity and strains. . 

(d) Respondents’ devices will not cause a forming of tissue at the 


rupture or hernia, thereby restoring the hernia ring to its normal 
status. 


(e) Respondents’ devices are trusses. 

(f) Respondents’ devices do not differ in principle from other 
trusses and will not give results unobtainable from other trusses. 

(g) Respondents’ devices are not a more effective treatment in the 
correction and curing of hernia than surgery. 

_,(h) Surgery, properly done, provides the only known means of 
correcting, obtaining permanent relief, or cure for hernia, and it is 
usually successful. 

Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitutes, unfair and de- 
ceptive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. William A. Somers for the Commission ; 
Mr. Stanley V. Shanedling, Minneapolis, Minn., for respondents. 
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The complaint herein was issued on April 17, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by the 
dissemination of false advertisements with respect to their devices, 
designated as “Hoffmann Shield”. 

Thereafter, on July 17, 1961, Respondents, their counsel, and coun- 
sel supporting the complaint herein entered into an Agreement Con- 
taining Consent Order To Cease And Desist, which was approved by 
the Commission’s Acting Chief, Division of General Advertising, and 
Director, Bureau of Deceptive Practices, and thereafter, on August 2, 
1961, submitted to the Hearing Examiner for consideration. 

The agreement identifies Respondent Hoffmann Truss Corporation 
as a Minnesota corporation, and Respondents H. L. Hoffmann and 
Lola Hoffmann as individuals and officers of said corporate Respond- 
ent, who direct and control the policies, acts and practices of the 
corporate Respondent. The agreement states that all of the said 
Respondents do business and trade under the name of Hoffmann Sur- 
gical Appliance Company, and have their office and principal place of 
business located at 953 Plymouth Building, Minneapolis, Minnesota. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allega- 
tions. 

Respondents waive any further procedure before the Hearing Ex- 
aminer and the Commission; the making of findings of fact and 
conclusions of law; and all of the rights they may have to chal- 
lenge or contest the validity of the order to cease and desist entered in 
accordance with the agreement. All parties agree that the record 
on which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; that 
the order to cease and desist, as contained in the agreement, when it 
shall have become a part of the decision of the Commission, shall have 
the same force and effect as if entered after a full hearing, and may 
be altered, modified or set aside in the manner provided for other 
orders; that the complaint herein may be used in construing the terms 
of said order; and that the agreement is for settlement purposes only 
and does not constitute an admission by Respondents that they have 
violated the law as alleged in the complaint. 

After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing Ex- 
aminer is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance with the 
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terms of the aforesaid agreement, the Hearing Examiner accepts the 
Agreement Containing Consent Order To Cease And Desist; finds 
that the Commission has jurisdiction over the Respondents and over 
their acts and practices as alleged in the complaint; and finds that 
this proceeding is in the public interest. Therefore, 

Itis ordered, That Respondents Hoffmann Truss Corporation, a cor- 
poration, and its officers, and H. L. Hoffmann and Lola Hoffmann, 
individually and as officers of said corporation, doing business as Hoff- 
mann Surgical Appliance Company, or under any other name or 
names, and respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of devices known as Hoffmann 
Shield, or any device of substantially similar construction or design, 
whether sold under said name, or any other name, do forthwith cease 
and desist, directly or indirectly, from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
represents, directly or by implication, that: . 

(a) Said devices will retain or hold ruptures or hernias, unless 
limited to reducible ruptures or hernias. 

(b) Said devices will correct a hernial defect or cure ruptures or 
hernias; 

(c) Said devices will retain or hold ruptures under all conditions of 
activity or strain; 

(d) Said devices cause a forming of tissue or restore the hernial 
ring to its normal status; 

(e) Said devices are not trusses; 

(f) Respondents’ devices will afford results that are different from 
those afforded by all other trusses ; 

(g) Said devices are a more effective treatment in the relief, cor- 
rection or curing of hernia than surgery ; 

(h) Surgery is not effective in the correction or curing of hernia; 

2. Disseminating or causing to be disseminated any ae ertisement 
by any means for the purpose nae inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of said devices, which 
advertisement contains any of the representations prohibited in Para- 
graph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hear- 
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ing examiner shall, on the 20th day of September 1961, become the 
decision of the Commission ; and, accordingly : 

It ts ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE Marrer or 


BILL JORDAN TRADING AS MODERN STUDIOS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8383. Complaint, May 4, 1961—Decision, Sept. 20, 1961 


Consent order requiring an individual in Dallas, Tex., engaged in the sale of 
photographs, particularly to mothers of new babies, to cease failing to honor 
his so-called “free portrait gift’ offer; delivering finished pictures which 
were inferior to samples displayed ; failing to deliver additional pictures or 
making only partial delivery of orders paid for, and delaying deliveries un- 
duly; and failing to re-photograph children whose parents were dissatis- 
fied, or to reftind money paid in advance, in accordance with offer. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Bill Jordan, an in- 
dividual trading as Modern Studios, hereinafter referred to as re- 
spondent, has violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent Bill Jordan is an individual trading as 
Modern Studios, with his principal office and place of business lo- 
cated at 2209 Cedar Springs Road in the City of Dallas, State of 
Texas. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the advertising, offering for sale, sale and distribution of 
photographs to the public. In the course and conduct of his business 
as aforesaid, respondent now causes, and for some time last past has 
caused, his said photographs, when sold, to be shipped from his place 
of business in the State of Texas to purchasers thereof located in vari- 
ous other states of the United States, and maintains, and at all times 
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mentioned herein has maintained, a substantial course of trade in said 
photographs in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 3. Jn the course and conduct of his business, as aforesaid, 
respondent has been in substantial competition, in commerce, with 
corporations, firms and individuals in the sale of photographs of the 
same general kind and nature as those offered by the respondent. 

Par. 4. Respondent’s method of interesting members of the public 
in the purchase of his photographs has been by having an agent deliver, 
to the mothers of recently born children, a certificate ostensibly 
entitling the parent to have photographs taken of her child and to 
receive a 4’’ x 6’’ picture of the child without any charge. The pur- 
pose in offering the gift is to create an opportunity for respondent’s 
salesmen to sell a number of additional pictures to the parent, at a 
price. A typical certificate reads as follows: 

THIS FREE PORTRAIT GIFT... 
Cradle Car presents to you and your child one large 
4x6 Photograph 
as our gift to you on this memorable occasion. 
Precious little ones deserve 
Precious photographs. MODERN 
STUDIOS, Masters of the Guild, 
will capture forever your 
baby at its loveliest in 
a life-like portrait. Sittings 
taken in the comfort of 
your home, by appointment 
only. 

A PHOTOGRAPH TO BE TREASURED ALWAYS 


NO COST OR MODERN STUDIOS 
OBLIGATION NEW ORLEANS, LA. 


ALLOW NO IMITATORS. BE SURE IT’S M-O-D-H-R-N 


In response to inquiries induced by such advertisements, respondent 
or his employees, agents or representatives call upon members of the 
public and prospective purchasers initiating such inquiries, display 
samples of attractively colored and finished pictures and make various 
oral representations concerning the quality of finished pictures that 
respondent will furnish for a price, the time in which finished pictures 
will be delivered and respondent’s method of effecting purchasers’ 
satisfaction if finished pictures of their children are unsatisfactory to 
purchasers, 

Par. 5. Through the use of the aforesaid advertisements, state- 
ments and representations set out and referred to in PARAGRAPH 
FOUR, above, respondent has represented and now represents, di- 
rectly and by implication, to the purchasing public, that: 
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1, Respondent would give a free picture to the parent of a child 
who was photographed by respondent. 

2. Pictures to be made of children photographed by respondent 
would be equal in appearance, quality and workmanship to samples 
displayed to parents. 

3. If parents were dissatisfied with the appearance, quality or work- 
manship of delivered pictures of their children, respondent would take 
additional photographs and make additional pictures or refund ad- 
vance payments made therefor. 

4. Pictures of children photographed by respondent would be de- 
livered soon after respondent had photographed a child, or by a cer- 
tain time. 

Par. 6. The aforesaid statements and representations were and are 
false, misleading and deceptive. In truth and in fact: 

1. In many instances respondent has failed to give and deliver to 
parents free pictures of their children photographed as a result of 
parents’ response to respondent’s so-called “free portrait gift” offer. 

2. Pictures made of children photographed by respondent were not 
equal in appearance, quality or workmanship to samples displayed 
to parents. 

3. In many instances respondent has failed to deliver additional 
pictures of children which parents had ordered and paid or partially 
paid for, or has made only partial delivery of orders; and the time 
of delivery in many other instances has been several months later than 
the promised or implied time of delivery. 

4, Respondent has failed to re-photograph children whose parents 
were dissatisfied with delivered pictures for which the parents had 
paid, or to refund monies paid by parents in advance for pictures 
which they found unsatisfactory when delivered and which parents 
thereafter notified respondent were not satisfactory. 

Par. 7. The use by respondent of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondent’s product by reason of said errone- 
ous and mistaken belief. As a consequence thereof, substantial trade 
in commerce has been, and is being, unfairly diverted to respondent 
from his competitors and substantial injury has thereby been, and is 
being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, were and are all to the prejudice and injury of the public and 
fair and deceptive acts and practices and unfair methods of competi- 
of respondent’s competitors and constituted, and now constitute, un- 
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tion, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 
DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the .re- 
spondent named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondent 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondent of all the 
jurisdictional facts alleged in the complaint, a statement that the 
signing of said agreement is for settlement purposes only and does 
not constitute an admission by respondent that he has violated the 
law as alleged in the complaint, and waivers and provisions as re- 
quired by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered. 

1. Respondent, Bill Jordan, is an individual trading as Modern 
Studios, with his principal office and place of business located at 3325 
N. Fitzhugh, in the City of Dallas, State of Texas, 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding is 
in the public interest. 


ORDER 


It 7s ordered, That respondent Bill Jordan, an individual trading as 
Modern Studios, or under any other name, and respondent’s repre- 
sentatives, agents or employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of photographs in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist: 

1. Representing, directly or indirectly, that respondent will give to 
the parent of a child, or to any other person solicited, a free picture of 
a child or other subject to be photographed by respondent, unless such 
picture is in fact delivered and furnished without charge. 

2. Representing, directly or indirectly, that pictures to be delivered 
to parents or other persons solicited will be equal in appearance, quality 
or workmanship to samples displayed, unless the pictures delivered are 
in fact equal in appearance, quality or workmanship to such samples; 
or otherwise misrepresenting the appearance, quality or workmanship 
of photographs to be delivered. 
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3. Utilizing any sales plan or method which involves the use or dis- 
play of sample pictures of a kind or quality superior to those which 
the respondent actually delivers. 

4, Representing, directly or indirectly, that in the event of customer 
dissatisfaction with delivered pictures respondent will make a refund, 
or that he will rephotograph a subject, unless, when notified of dis- 
satisfaction, he makes such refund or takes additional photographs 
and delivers pictures satisfactory to the purchaser ; or misrepresenting 
in any way the manner in which he will perform in the event of cus- 
tomer dissatisfaction with delivered pictures. 

5. Failing to deliver or ship pictures to customers within the period 
or time specified by respondent to such customers, or misrepresenting 
in any manner the time within which merchandise will be delivered or 
shipped. 

6. Failing to deliver any pictures for which delivery has been 
promised. 

Lt is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


In THe MatTrer or 


WILLIAM H. FENNER DOING BUSINESS AS 
CENTRAL CAREER SERVICE 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8384. Complaint, May 4, 1961—Decision, Sept. 20, 1961 


Consent order requiring a Duluth, Minn., seller of a correspondence course on 
civil service preparation to cease representing falsely in advertising and 
through salesmen that a person completing his course was qualified for and 
assured of a U.S. Civil Service position and in the area of his choice, that 
such openings were available, that he would notify the student of examina- 
tions to be held, that the time in which his course could be purchased was 


limited, ete. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that William H. Fenner, 
an individual trading and doing business as Central Career Service, 
hereinafter referred to as respondent, has violated the provisions of 
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said Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges as follows: 

Paracraru 1. Respondent William H. Fenner is an individual 
trading and doing business as Central Career Service, with his office 
and principal place of business located at 602 North 56th Avenue 
West, Duluth, Minnesota. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the sale and distribution of a course of study and instruc- 
tion purporting to prepare the purchasers thereof for examinations 
for various Civil Service positions in the United States Government, 
which said course is pursued by correspondence through the United 
States mails. Respondent, in the course and conduct of his said busi- 
ness, causes said course of study and instruction to be shipped from the 
state of his supplier to, into, and through various other states of the 
United States to purchasers thereof located in states other than the 
state in which said shipments originate and thereby maintains a course 
of trade in said course in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 3. In the course and conduct of his business, as aforesaid, 
respondent has been, and now is, in direct and substantial competition 
with individuals, firms and corporations engaged in the sale, in com- 
merce, of courses of instruction by correspondence similar to that sold 
by respondent. 

Par. 4. Respondent’s method of doing business is largely through 
direct mail solicitations and newspaper advertising followed by per- 
sonal solicitation by respondent or his agents, representatives or em- 
ployees, who deliver a sales talk and undertake to consummate a sale 
of said course of study and instruction. 

Par. 5. In the course and conduct of his business, as aforesaid, 
respondent has made and is continuing to make, many statements as 
to employment, qualifications, necessity of his course, type of positions 
open, the locality of such open position, the availability of his course 
to purchasers and other statements in connection with his said course 
of study and instruction. Said statements are contained in or appear 
on cards, letters, circulars and other advertising material mailed or 
published by respondent or his agents, representatives or employees 
and in sales talks of his agents, representatives and employees to pro- 
spective purchasers of said course. Through and by means of the said 
statements respondent represented, directly or indirectly: 

1. That respondent is offering employment. 

2. That completion of respondent’s course of study and instruction 
will fully qualify the student for positions with United States Civil 
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Service, including livestock inspector, meat inspector, custom inspec- 
tor, border patrolman, and many others. 

3. That there are openings for employment with the Government 
for the various positions set out in respondent’s advertising or de- 
sired by prospective purchasers and that such openings are in the 
prospective purchasers’ home locality. 

4. That the respondent will notify the student when and where the 
Civil Service examinations for positions desired by the student would 
be held. 

5. That the time within which said course may be purchased is 
limited. 

6. That completion of respondent’s said course assures or guarantees 
the persons taking it of United States Civil Service positions. 

Par. 6. All of said statements and representations were and are 
false, misleading and deceptive. In truth and in fact: 

1. Respondent is not offering employment, but is solely engaged in 
selling his course of instruction. 

2. Completion of respondent’s course will not qualify the student 
for the positions in United States Civil Service set out in respondent’s 
advertising as the course does not cover specific positions. Moreover, 
experience and physical qualifications are necessary in order to obtain 
some of said positions. 

3. There are no vacancies for many of the positions represented by 
respondent to be open to the prospective purchaser and such positions 
as may be open are, in most instances, not in the home locality of the 
student. 

4. The respondent does not notify the student when and where Civil 
Service examinations for the position he desires are to be held. 

5. There is no limit to the time in which a person may purchase the 
respondent’s said course of study. 

6. Completion of respondent’s said course does not assure or guar- 
antee United States Civil Service positions. 

Par. 7. The use by respondent of the aforesaid false, misleading 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to confuse, mislead and deceive members 
of the public into the erroneous and mistaken belief that such state- 
ments are true and to induce them to purchase respondent’s course of 
study on account thereof. As a direct result of the practices of 
respondent, as aforesaid, substantial trade is, and has been, unfairly 
diverted to respondent from his competitors and injury has been, and 
is being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent's competitors and constitute unfair and deceptive acts and 
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practices and unfair methods of competition, in commerce, within the: 
intent and meaning of the Federal Trade Commission Act. 


Mr. William A. Somers for the Commission ; 
Mr. Alton J. Olson, Duluth, Minn., for respondent. 


Inrrtat Deciston By Asner E. Lirscoms, Hrartnc ExaMINnEr 


The complaint herein was issued on May 4, 1961, charging Re- 
spondent with violation of the Federal Trade Commission Act by the 
dissemination of false, misleading and deceptive statements and 
representations, through direct mail solicitation and newspaper ad- 
vertising followed by personal solicitation, with respect to his cor- 
respondence course of study and instruction. 

Thereafter, on August 2, 1961, Respondent, his counsel, and counsel 
supporting the complaint entered into an Agreement Containing Con- 
sent Order To Cease And Desist, which was approved by the Director 
and Chief of Division of the Commission’s Bureau of Deceptive 
Practices, and thereafter, on August 8, 1961, submitted to the Hearing 
Examiner for consideration. 

The agreement identifies Respondent Wiliam H. Fenner as an 
individual doing business as Central Career Service, with his office 
and place of business located at 602 North 56th Avenue West, Duluth, 
Minnesota. 

Respondent admits all the jurisdictional facts alleged in the com- 
plaint, and agrees that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allega- 
tions. 

Respondent waives any further procedure before the Hearing Ex- 
aminer and the Commission; the making of findings of fact and 
conclusions of law; and all of the rights he may have to challenge 
or contest the validity of the order to cease and desist entered in 
accordance with the agreement. All parties agree that the record 
on which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement ; 
that the order to cease and desist, as contained in the agreement, 
when it shall have become a part of the decision of the Commission, 
shall have the same force and effect as if entered after a full hearing, 
and may be altered, modified or set aside in the manner provided for 
other orders; that the complaint herein may be used in construing 
the terms of said order; and that the agreement is for settlement 
purposes only and does not constitute an admission by the Respondent 
that he has violated the law as alleged in.the complaint. 
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After consideration of the allegations of the complaint and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance with the 
terms of the aforesaid agreement, the Hearing Examiner accepts the 
Agreement Containing Consent Order To Cease And Desist; finds 
that the Commission has jurisdiction over the Respondent and over 
his acts and practices as alleged in the complaint; and finds that this 
proceeding is in the public interest. Therefore, 

It is ordered, That Respondent William H. Fenner, individually 
and doing business under the name of Central Career Service, or 
under any other name, and his representatives, agents and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of courses of 
study and instruction, do forthwith cease and desist from represent- 
ing, directly or by implication, that: 

1. Respondent offers employment when, in fact, employment is not. 
offered ; 

2. Completion of respondent’s course of study will qualify persons 
for United States Civil Service Positions; 

3. Any position in the United States Civil Service is open, unless 
such be a fact at the time the representation is made; 

4, Any position in the United States Civil Service is open in any 
particular locality or section of the United States, unless such be a 
fact at the time the representation is made; 

5. Respondent notifies the student when and where Civil Service 
examinations will be held; 

6. Respondent’s offer of sale of his course of study is limited as to 
time; 

7. Completion of respondent’s course of study assures or guarantees 
the person completing it a position in the United States Civil Service. 


DECISION. OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 20th day of 
September 1961, become the decision of the Commission; and, ac- 
cordingly : 

It is ordered, That the above-named respondent shall, within sixty 
(60) days after service upon him of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which he has complied with the order to cease and desist. 
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In THE MaTrer OF 


ABRAHAM SCHERER ET AL. TRADING AS SCHERER, 
BILDNER & ALLEN 


CONSENT ORDER, £TC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8414. Complaint, June 1, 1961—Decision, Sept. 20, 1961 


Consent order requiring New York City furriers to cease violating the Fur 
Products Labeling Act by failing to disclose on labels and invoices the true 
animal name of fur and that fur was dyed, and to disclose on labels that a 
product was composed of bellies, and failing to comply in other respects 
with labeling and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Abraham Scherer, Charles Bildner and Daniel 
Allen, individually and as copartners trading as Scherer, Bildner & 
Allen, hereinafter referred to as respondents, have violated the pro- 
visions of said Acts and the Rules and Regulations promulgated under 
the Fur Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrarH 1. Respondents Abraham Scherer, Charles Bildner and 
Daniel Allen are individuals and copartners trading as Scherer, Bild- - 
ner & Allen with their office and principal place of business located at 
150 West 28th Street, New York, New York. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce, and in the manufacture for 
introduction into commerce, and in the sale, advertising and offering 
for sale, in commerce, and in the transportation and distribution, in 
commerce, of fur products; and have manufactured for sale, sold, 
advertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
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the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 
Among such misbranded fur products, but not limited thereto, wére 
fur products with labels which failed ; 

(a) to show the true animal name of the fur used in the fur prod- 
uct ; 

(b) to disclose that the fur contained in the fur product was dyed; 

(c) to disclose that the fur product was composed in whole or 
substantial part of bellies. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) of 
said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated there- 
under. Among such falsely invoiced fur products, but not limited 
thereto, were fur products which were not invoiced to show: 

(a) the true animal name of the fur used in the fur product. 

(b) that the fur contained in the fur product was dyed. 

Par. 6. The respondents furnished false guarantees that certain 
of their fur products were not misbranded, falsely invoiced or falsely 
advertised when respondents in furnishing such guarantees had rea- 
son to believe the fur products so falsely guaranteed would be intro- 
duced, sold, transported, and distributed in commerce, in violation 
of Section 10(b) of the Fur Products Labeling Act. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 


Commission Act. 


Mr. Charles W. O’Connell for the Commission. 
Mr. Charles Goldberg, New York, N.Y., for respondents. 
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The Federal Trade Commission issued its complaint against the 
above-named respondents on June 1, 1961, charging them with having 
violated the Fur Products Labeling Act, the rules and regulations 
issued thereunder, and the Federal Trade Commission Act, by mis- 
branding and falsely invoicing their fur products. Respondents ap- 
peared and entered into an agreement, dated July 11, 1961, containing 
a consent order to cease and desist, disposing of all the issues in this 
proceeding without further hearings, which agreement has been duly 
approved by the Bureau of Deceptive Practices. Said agreement has 
been submitted to the undersigned, heretofore duly designated to act 
as hearing examiner herein, for his consideration in accordance with 
§ 3.25 of the Rules of Practice of the Commission. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all of the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
made duly in accordance with such allegations. Said agreement fur- 
ther provides that respondents waive all further procedural steps be- 
fore the hearing examiner or the Commission, including the making of 
findings of fact or conclusions of law and the right to challenge or 
contest the validity of the order to cease and desist entered in accord- 
ance with such agreement. It has also been agreed that the record 
herein shall consist solely of the complaint and said agreement, that 
the agreement shall not become a part of the official record unless 
and until it becomes a part of the decision of the Commission; that 
said agreement is for settlement purposes only and does not constitute 
an admission by respondents that they have violated the law as alleged 
in the complaint, that said order to cease and desist shall have the 
same force and effect as if entered after a full hearing and may be 
altered, modified, or set aside in the manner provided for other.orders, 
and that the complaint may be used in construing the terms of the 
order. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing the consent order, 
and it appearing that the order and agreement cover all of the allega- 
tions of the complaint and provide for appropriate disposition of this 
proceeding, the agreement is hereby accepted and ordered filed upon 
this decision and said agreement becoming part of the Commission’s 
decision pursuant to §§ 3.21 and 3.25 of the Rules of Practice, and the 
hearing examiner accordingly makes the following findings, for juris- 
dictional purposes, and order: 

1. Respondents Abraham Scherer, Charles Bildner and Daniel Allen 
are individuals and copartners trading as Scherer, Bildner & Allen 
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with their office and principal place of business located at 150 West 
28th Street, New York, New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Fur Products Labeling Act and the Federal Trade Commission 
Act, and this proceding is in the interest cf the public. 

It is ordered, That Abraham Scherer, Charles Bildner and Daniel 
Allen, individually and as copartners trading as Scherer, Bildner & 
Allen or under any other trade name, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the introduction or manufacture for introduc- 
tion into commerce, or the sale, advertising or offering for sale in 
commerce, or the transportation or distribution in commerce of fur 
products; or in connection with the sale, manufacture for sale, advertis- 
ing, offering for sale, transportation or distribution of fur products 
which have been made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur”, and “fur 
product” are defined in the Fur Products Labeling Act do forthwith 
cease and desist from: 

A. Misbranding fur products by: 

1. Failing to affix labels to fur products showing in words and figures 
plainly legible, all the information required to be disclosed by each 
of the subsections of Section 4(2) of the Fur Products Labeling Act; 

2. Setting forth on labels affixed to fur products: 

a. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information ; 

b. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

B. Falsely or deceptively invoicing fur products by: Failing to 
furnish invoices to purchasers of fur products showing all the in- 
formation required to be disclosed by each of the subsections of Section 
5(b) (1) of the Fur Products Labeling Act. 

C. Furnishing false guarantees that any fur or any fur product is 
not misbranded, falsely invoiced or falsely advertised when the re- 
spondents have reason to believe that such fur or fur product may be 
introduced, sold, transported or distributed in commerce. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 20th day of 
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September 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


In roe Marrer or 


P&G TEXTILE CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8415. Complaint, June 1, 1961—Decision, Sept. 20, 1961 


Consent order requiring a New York City distributor to cease violating the Wool 
Products Labeling Act by such practices as labeling as “100% Wool’, pieces 
of fabric or remnants which contained substantially less wool than so 
represented, and failing to show on labels of wool products the true generic 
name and the percentage of the constituent fibers, the name of the manu- 
facturer, ete. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that P & G Textile Corporation, a corpora- 
tion, and Ben Perman, individually and as an officer of said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said Acts, and the Rules and Regulations promulgated under 
the Wool Products Labeling Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent P & G Textile Corporation is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New York. Individual respondent Ben Perman 
is president of the corporate respondent. He formulates, directs, and 
controls the acts, policies, and practices of the corporate respondent, 
including the acts and practices hereinafter referred to. Both re- 
spondents have their office and principal place of business at 33 Lis- 
penard Street, New York, New York. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1960, re- 
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spondents have introduced into commerce, sold, transported, distrib- 
uted, delivered for shipment, and offered for sale in commerce, as 
“commerce” is defined in said Act, wool products as “wool products” 
are defined therein. 

Par. 3. Certain of said wool products were misbranded by the re- 
spondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled or 
tagged with respect to the character and amount of the constituent 
fibers contained therein. 

Among such misbranded wool products were pieces of fabric or 
remnants labeled or tagged by respondents as “100% Wool”, whereas, 
in truth and in fact, said products contained substantially less woolen 
fibers than that represented. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged, or labeled as re- 
quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act and the manner and form as prescribed by the Rules 
and Regulations promulgated under said Act. 

Among such misbranded wool products, but not limited thereto, 
were wool products with labels which failed: (1) to show the true 
generic names of the fibers present; (2) to show the percentage of 
such fibers; and (3) to show the name or registered identification 
number of the manufacturer or a person subject to Section 3 of the 
Wool Products Labeling Act. 

Par. 5. The respondents in the course and conduct of their busi- 
ness as aforesaid were, and are, in substantial competition in com- 
merce with other corporations, firms, and individuals likewise engaged 
in the sale of wool products, including pieces of fabric or remnants. 

Par. 6. The acts and practices of the respondents as set forth 
above were, and are, in violation of the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder, and 
constituted and now constitute, unfair and deceptive acts and practices 
and unfair methods of competition in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Mr. Michael P. Hughes supporting complaint. 
Mr. Abraham Burstein of New York, N.Y., for respondents. 


Init1at Decision By JoHN Lewis, Hearrnc EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on June 1, 1961, charging them with having 
violated the Wool Products Labeling Act of 1939 and the Rules and 
Regulations promulgated thereunder, and the Federal Trade Com- 
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mission Act, through the misbranding of certain wool products. After: 
being served with said complaint, respondents appeared by: counsel 
and entered into an agreement containing consent order to cease and 
desist dated July 25, 1961, purporting to dispose of all of this pro- 
ceeding as to all parties. Said agreement, which has been signed by 
all respondents, by counsel for said respondents and by counsel sup- 
porting the complaint, and approved by the Director and Assistant 
Director of the Commission’s Bureau of Textiles and Furs and the 
Chief of the Division of Enforcement thereof, has been submitted to 
the above-named hearing examiner for his consideration, in accord- 
ance with Section 3.25 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all the jurisdictional facts alleged in the complaint, and have agreed 
that the record may be taken as if findings of jurisdictional facts had 
been duly made in accordance with such allegations. Said agreement 
further provides that respondents waive any further procedural steps 
before the hearing examiner and the Commission, the making of find- 
ings of fact or conclusions of law, and all of the rights they may have 
to challenge or contest the validity of the order to cease and desist 
entered in accordance with said agreement. It has been agreed that 
the order to cease and desist issued in accordance with said agreement 
shall have the same force and effect as if entered after a full hearing 
and that the complaint may be used in construing the terms of said 
order. It has also been agreed that the aforesaid agreement is for 
settlement purposes only and does not constitute an admission by 
respondents that they have violated the law as alleged in the 
complaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement covers 
all of the allegations of the complaint and provides for an appropriate 
disposition of this proceeding as to all parties, said agreement is here- 
by accepted and is ordered filed upon this decision becoming the de- 
cision of the Commission pursuant to Sections 3.21 and 3.25 of the 
Commission’s Rules of Practice for Adjudicative Proceedings, and the 
hearing examiner, accordingly, makes the following jurisdictional 
findings and order: 

1. Respondent P & G Textile Corporation is a corporation existing 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 33 
Lispenard Street, in the City of New York, State of New York. 
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Individual respondent Ben Perman is an officer of said corporation. 
He formulates, directs, and controls the acts, policies, and practices 
of the corporate respondent. The address of the individual respond- 
ent is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Wool Products Labeling Act of 1939 and the Federal Trade Com- 
mission Act, and this proceeding is in the interest of the public. 


ORDER 


It is ordered, 'That respondents P & G Textile Corporation, a cor- 
poration, and its officers, and Ben Perman, individually and as an 
officer of said corporation, and respondents’ representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the introduction into commerce, or the offering for 
sale, sale, transportation or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939, of wool remnants or other wool products, 
as such products are defined in and subject to the Wool Products 
Labeling Act of 1939, do forthwith cease and desist from misbranding 
such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the consti- 
tuent fibers included therein. 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 20th day of September 1961, become the deci- 
sion of the Commission; and, accordingly : 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


560 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 E.T.C. 


In THe Marter or 
SERGEANT & NICHOLOY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


* Docket 8364. Complaint, Apr. 17, 1961—Decision, Sept. 21, 1961 


Consent. order requiring a corporate broker of canned and other food products, 
a corporate food wholesaler, and the individual controlling both, to cease 
accepting illegal brokerage payments from sellers on purchases by said 
broker for the account of said wholesaler, which amounted to the whole- 
saler’s receiving brokerage on its own purchases for resale. 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, have been and are now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrapu. 1. Respondent Sergeant & Nicholoy, Inc. is a corpora- 
tion organized, existing and doimg business under and by virtue of the 
laws of the State of Wisconsin, with its office and principal place of 

_-business located at N. 56th 13740 West Silver Spring Road, Butler, 
Wisconsin, with mailing address as Post. Office Box 702, Butler, 
Wisconsin. 

Respondent Little Farmer Foods, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Wisconsin, with its office and principal place of business 
located at the same address as that of respondent Sergeant & Nicholoy, 
Inc. Respondent Little Farmer Foods, Inc. also has as its mailing 
address Post Office Box 702, Butler, Wisconsin. 

Respondent Robert C. Engle is an individual and is President of 
respondent Sergeant & Nicholoy, Inc. and is Secretary and Treasurer 
of respondent Little Farmer Foods, Inc. Said individual respondent 
has the same business and mailing address as that of the corporate 
respondents. Respondent Robert C. Engle is also principal stock- 
holder of both corporate respondents and at all times hereinafter 
mentioned has formulated, directed and controlled, and now for- 
mulates, directs and controls the policies, acts and practices of said 
corporate respondents, including the acts and practices hereinafter 
mentioned. Respondent Robert C. Engle and both corporate re- 
spondents are hereinafter sometimes collectively referred to as re- 
spondents. 
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Par. 2. Respondent Sergeant & Nicholoy, Inc. is engaged in busi- 
ness primarily as a broker representing various principals in the sale 
and distribution of canned goods and other food products, herein- 
after referred to as food products. In representing these principals, 
said respondent is paid a brokerage fee or commission at varying 
rates of from 3 percent to 5 percent, depending upon the product sold. 
The volume of business done by respondent Sergeant & Nicholoy, Inc. 
is substantial. 

Respondent Little Farmer Foods, Inc. is engaged in business pri- 
marily as a wholesale distributor or jobber, buying, selling and dis- 
tributing food products. Said respondent purchases its food products 
from a large number of suppliers located in many sections of the 
United States and its volume of business in the purchase and sale of 
food products is substantial. On a substantial part of the purchases 
of food products made by respondent Little Farmer Foods, Inc., re- 
spondent Sergeant & Nicholoy, Inc. acts as broker. Such transactions 
likewise represent a substantial part of the brokerage business of re- 
spondent Sergeant & Nicholoy, Inc. 

Par. 3. Respondent Sergeant & Nicholoy, Inc., in the course and 
conduct of its business, as aforesaid, has been and is now selling and 
distributing food products, in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, as amended, for its principals located in 
various states of the United States other than the State of Wisconsin, 
in which respondent is located. Said respondent has transported, 
or caused said food products, when sold, to be transported from its 
principals’ places of business to the buyers’ places of business located 
in other states, or to their customers located therein, including ship- 
ments to respondent Little Farmer Foods, Inc. Thus, there has been 
at all times mentioned herein a continuous course of trade in com- 
merce in the sale of said food products across state lines between re- 
spondent and its principals, or customers thereof. 

Respondent Little Farmer Foods, Inc., in the course and conduct of 
its business, as aforesaid, has been and is now purchasing, selling and 
distributing food products, in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, as amended, in that said respondent pur- 
chases food products from suppliers or sellers located in several states 
of the United States other than the State of Wisconsin, in which re- 
spondent is located. Respondent transports, or causes such food prod- 
ucts, when purchased, to be transported from the places of business of 
its suppliers to respondent who is located in the State of Wisconsin, 
or to respondent’s customers located in said state, or elsewhere, includ- 
ing purchases made through the brokerage firm of respondent Sergeant 
& Nicholoy, Inc. Thus, there has been at all times mentioned herein 
a continuous course of trade in commerce in the purchase of food prod- 


693—490—64——_37 


562 FEDERAL TRADE COMMISSION DECISIONS. 
Decision 59 F.T.C. 


ucts across state lines between respondent and its suppliers, and in the 
sale of food products across state lines between respondent and its 
customers. 

Par. 4. In the course and conduct of its business in commerce, and 
more particularly since January 1, 1959, respondent Little Farmer 
Foods, Inc. has been and is now making ‘numerous and substantial 
purchases of food products for its own account for resale from sup- 
pliers who utilize the services of respondent Sergeant & Nicholoy, Inc. 
as an intermediary or broker. On many of these transactions said re- 
spondent Sergeant & Nicholoy, Inc. is paid or allowed a brokerage or 
commission by the seller. In view of the ownership and control exer- 
cised by respondent Robert C. Engle over both corporate respondents, 
as hereinafter alleged and described, said respondent Sergeant & 
Nicholoy, on such transactions, is acting for and in behalf, or is subject 
to the direct or indirect control, of respondent Little Farmer Foods, 
Inc., or the individual respondent Robert C. Engle, or both. This 
would, in effect, be the equivalent of respondent Little Farmer Foods, 
Inc. receiving a brokerage or commission on its own purchases. 

Par. 5. The acts and practices of respondents in receiving a brok- 
erage or commission, or an allowance or discount in lieu thereof, on 
their own purchases, either directly or through a brokerage company 
owned and controlled by individual respondent Rebert C. Engle, as 
above alleged and described, are in violation of subsection (c) of Sec- 
tion 2 of the Clayton Act, as amended (U.S.C. Title 15, Section 13). 


Messrs. Cecil G. Miles and Basil J. Mezines for the Commission. 
Burlingame, Gibbs & Roper, by Mr. Richard S. Gibbs, Milwaukee, 
Wis., for respondents. 


Inirrat Decision py Raymonp J. Lyncn, Heartne Examiner 


The complaint in this proceeding, issued April 17, 1961, charges 
the above-named respondents with violation of the provisions of sub- 
section (c) of Section 2 of the Clayton Act, as amended. 

On July 31, 1961, there was submitted to the undersigned hearing 
examiner an agreement between respondents and counsel supporting 
the complaint providing for the entry of a consent order. 

Under the foregoing agreement, the respondents admit the jurisdic- 
tional facts alleged in the complaint. The parties agree, among other 
things, that the cease and desist order there set forth may be entered 
without further notice and have the same force and effect as if en- 
tered after a full hearing and the document includes a waiver by the 
respondents of all rights to challenge or contest the validity of the 
order issuing in accordance therewith. The agreement further recites 
that it is for settlement purposes only and does not constitute an ad- 
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mission by the respondents that they have violated the law as alleged 
in the complaint, and that the een may ne used in construing 
the terms of the order. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appropriate 
basis for settlement and disposition of this proceeding, the agree- 
ment is hereby accepted, and it is ordered that said agreement shall not 
become a part of the official record unless and until it becomes a part 
of the decision of the Commission. ‘The following ene oa find- 
ings are made and the following order issued. 

1. Respondents Sergeant & Nicholoy, Inc. and Little Farmer Foods, 
Ine. are corporations éxisting and doing business under and by virtue 
of the laws of the State of Wisconsin, with their offices and principal 
place of business located at N. 56 18740 West Silver Spring Road, in 
the City of Butler, State of Wisconsin, with mailing address as Post 
Office Box 702, Butler, Wisconsin. 

Respondent Robert C. Engle is an individual and is an officer of 
both the above-named respondent corporations, with his office and 
principal place of business the same as that of respondent corporations. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Sergeant & Nicholoy, Inc., a corpora- 
tion, and its officers, and Robert C. Engle, individually and as an officer 
of Sergeant & Nicholoy, Inc., and respondents’ agents, representatives 
and employees, directly or through any corporate, partnership, sole 
proprietorship, or other device, in connection with the purchase or 
sale of canned goods or other food products, in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of canned goods or other food products for their own 
account, or for the account of Little Farmer Foods, Inc., or any other 
buying organization, where, and so long as, any relationship exists 
between the brokerage organization and the buying organization 
either through ownership, control, or management by the individual 
respondent Robert C. Engle, or any other party, or where respondent 
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Sergeant & Nicholoy, Inc., or respondent Robert C. Engle, individu- 
ally or as an officer of Sergeant & Nicholoy, Inc., is the agent, repre- 
sentative, or intermediary acting for or in behalf, or is subject. to the 
direct or indirect control, of any buyer, including Little Farmer Foods, 
Inc. 

It is further ordered, That respondents Little Farmer Foods, Inc., a 
corporation, and its officers, and Robert C. Engle, individually and as 
an officer of Little Farmer Foods, Inc., and respondents’ agents, repre- 
sentatives and employees, directly or through any corporate, partner- 
ship, sole proprietorship, or other device, in connection with the 
purchase of canned goods or other food products, in commerce, as 
“commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, 
or any allowance or discount in leu thereof, upon or in connection 
with any purchase of canned goods or other food products for their 
own account, or on purchases made through the brokerage firm of 
Sergeant & Nicholoy, Inc., or any other brokerage organization, where, 
and so long as, any relationship exists between the brokerage orga- 
nization and the buying organization either through ownership, con- 
trol, or management by the individual respondent Robert C. Engle, 
or any other party. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 21st day of 
September 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THe Marrer or 
IRVING C. KATZ CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 
Docket 8416. Complaint, June 1, 1961—Decision, Sept. 21, 1961 


Consent order requiring New York City furriers to cease violating the Fur Prod- 
ucts Labeling Act by failing to disclose on labels and invoices that the fur 
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in fur products was dyed and to show the country of origin of imported furs, 
and by stating falsely on invoices that they had a continuing guarantee on 
file with the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Irving C. Katz Co., Inc., a corporation, and Irving C. 
Katz and Morris Katz, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent Irving C. Katz Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York with its office and principal place of business 
located at 150 West 30th Street, New York, New York. 

Individual respondents Irving C. Katz and Morris Katz are officers 
of the said corporate respondent and control, direct and formulate the 
acts, practices and policies of the said corporate respondent. Their 
office and principal place of business is the same as that of the said 
corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce, and in the manufacture for 
introduction into commerce, and in the sale, advertising, and offering 
for sale, in commerce, and in the transportation and distribution, in 
commerce, of fur products; and have manufactured for sale, sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 
Among such misbranded fur products, but not limited thereto, were 
fur products with labels which failed : 

(1) to disclose that the fur contained in the fur products was dyed; 

(2) to show the country of origin of imported furs used in the fur 


products. 
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Par. 4. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated there- 
under. Among such falsely and deceptively invoiced fur products, 
but not limited thereto, were invoices pertaining to such fur products 
which failed : : 

(1) to disclose that the fur contained in the fur products was dyed; 

(2) to show the country of origin of imported furs used in the fur 
products. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in violation of Section 5(b) (2) of the Fur Products Labeling 
Act. in that such invoices contained statements to the effect that the 
respondents had a continuing guarantee on file with the Federal 
Trade Commission, when such was not the fact. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


Mr. Robert W. Lowthian for the Commission. 
Mr. Charles Goldberg, of New York, N.Y., for respondents. 


Inirtau Decision py Witi1am L. Pack, Hearinc Examiner 


The complaint in this matter charges the respondents with certain 
violations of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder, and the Federal Trade Commission 
Act. An agreement has now been entered into by respondents and 
counsel supporting the complaint which provides, among other things, 
that respondents admit all of the jurisdictional allegations in the 
complaint; that the record on which the initial decision and the deci- 
sion of the Commission shall be based shall consist solely of the com- 
plaint and agreement; that the inclusion of findings of fact and 
conclusions of law in the decision disposing of this matter is waived, 
together with any further procedural steps before the hearing exam- 
iner and the Commission; that the order hereinafter set forth may be 
entered in disposition of the proceeding, such order to have the same 
force and effect as if entered after a full hearing, respondents spe- 
cifically waiving any and all rights to challenge or contest the validity 
of such order; that the order may be altered, modified, or set aside in 
the manner provided for other orders of the Commission; that the 
complaint may be used in construing the terms of the order ; and that 
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the agreement is for settlement purposes only and does not constitute 
an admission by respondents that they have violated the law as alleged 
in the complaint. 

The hearmg examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an adequate 
basis for appropriate disposition of the proceeding, the agreement is 
hereby accepted, the following jurisdictional findings made, and the 
following order issued : 

1. Irving C. Katz Co., Inc., is a New York corporation, with its 
office and principal place of business located at 150 West 30th Street, 
New York, New York. Individual respondents Irving C. Katz and 
Morris Katz are officers of the said corporation. They formulate, 
direct and control the practices of the corporate respondent. Their 
address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Irving C. Katz Co., Inc., a corporation, and 
Irving C. Katz and Morris Katz, individually and as officers of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction, manufacture for introduction, or the sale, advertising 
or offering for sale, in commerce, or the transportation or distribution 
in commerce of fur products or in connection with the sale, manufac- 
ture for sale, advertising, offering for sale, transportation or distribu- 
tion of fur products which have been made in whole or in part of fur 
which has been shipped and received in commerce, as “commerce”, 
“fur” and “fur product” are defined in the Fur Products Labeling Act, 
do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B. Falsely or deceptively invoicing fur products by representing 
directly or by implication that respondents have a continuing guaran- 
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tee on file with the Federal Trade Commission when such is not the 
fact. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 21st day of September 1961, become the decision 
of the Commission; and, accordingly : 

It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have compiled with the order to cease and desist. 


In Tae MArTrer or 


20TH CENTURY VARIETIES, INC, ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 84387. Complaint, June 21, 1961—Decision, Sept. 21, 1961 


Consent order requiring a toy distributor in Bronx, N.Y., to cease such practices 
as selling toy handcuffs and goggles manufactured in Japan on cards stating 
“Made in U.S.A.”, ete., and concealing the marking “Japan” on the articles 
by the method of packaging; and to disclose clearly the foreign origin of 
other toys such as plastic binoculars and whistles, which bore the names 
“Hong Kong” and “Japan”, but in very small, raised letters of the same color 
as the items so as to be almost completely indistinguishable. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that 20th Century Varie- 
ties, Inc., a corporation, and Benjamin Rothberg and Samuel Lambert, 
individually and as officers of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1, Respondent 20th Century Varieties, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
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the laws of the State of New York. Its principal office and place of 
business is located at 511 East 164th Street, Bronx, New York. 

Respondents Benjamin Rothberg and Samuel Lambert are: in- 
dividuals and are officers of said 20th Century Varieties, Inc. Said 
individual respondents formulate, direct and control the acts and 
practices of the said corporate respondent. Their address is the same 
as that of the aforenamed corporate respondent. 

Par. 2, Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribution 
of toys to distributors and jobbers and to retailers for resale to the 
public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various other states of the 
United States and in the District of Columbia, and maintain, and at 
all times mentioned herein have maintained, a substantial course of 
trade in said products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, as aforesaid, 
and for the purpose of inducing the sale of their said toys, respondents 
have made certain statements and representations with respect to the 
origin of said toys. Typical and illustrative of such statements and 
representations are the following: 

With respect to toy handcuffs the packaging reads: 

Frontier Marshall Western Set 20th Century Novelty Casting Co., Inc., N.Y. 

The Deputy Starring Henry Fonda as Marshall Simon Fry, 20th Century Made 
and Printed in U.S.A. 
Said handcuffs are stapled to the card and the card is enclosed in a 
clear plasticlike wrapping which prevents the inspection of the hand- 
cuffs without destruction of the wrapping. On the underneath side 
of the handcuffs completely hidden from the view of the purchaser is 
the word “Japan” which is imprinted in letters so small and faint as 
to be virtually unreadable. 

With respect to goggles, the card on which the goggles are mounted 
reads: 

Jet Pilot 20th Century Novelty Casting Co., Inc., N.Y. Made in U.S.A. 
The word “Japan” is imprinted on the reverse side of the goggles and 
can be read only by removing the goggles from the card to which they 


are attached. 

With respect to other toys such as plastic binoculars and whistles, 
the names indicating the origin of the product such as “Hong Kong” 
or “Japan” are set forth in very small, raised plastic letters of the 
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same color ‘as the material from which the article is made so as to be 
almost completely indistinguishable and unreadable. 

Par. 5. (1) Through the use of the above quoted representations 
and others similar thereto but not specifically set out herein, respond- 
ents have affirmatively represented that said products are manufac- 
tured in the United States. 

(2) The obscure, indistinct markings which purport to reveal the 
country of origin of said products, including those attached to vari- 
ous pieces of cardboard and packaged as hereinabove described as well 
as those which are not so packaged, are wholly and completely inade- 
quate to give the public notice of the country of origin of said 
products. 

When products of foreign origin are offered for sale to the public 
and are not marked so as to give notice of their foreign origin, the 
public understands and olives that they are of domestic origin. 

- Par. 6. Said statements and representations are false, misleading 
and deceptive. In truth and in fact: 

(1) Said products are not manufactured in the United States. Said 
products are manufactured in Japan or Hong Kong or various other 
foreign countries. 

(2) Said markings are wholly and completely inadequate to advise 
or apprise purchasers of the fact that said products are manufactured 
in Japan, Hong Kong or other foreign countries and not in the United 
States. 

Par. 7. By the aforesaid acts and practices respondents place in 
the hands of retailers and dealers the means and instrumentalities by 
and through which they may mislead the public as to the country ae 
origin of said products. 

Par. 8. A substantial portion of the purchasing public has a pref- 
erence for articles of domestic manufacture or origin as distinguished 
from products of foreign origin, including the products sold and dis- 
tributed by respondents. 

Par. 9. Respondents in the course and conduct of their business are 
in substantial competition, in commerce, with corporations, firms and: 
individuals engaged in the sale of products of the same kind and na- 
ture as those sold by respondents. 

Par. 10. .The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of the respondents’ products by reason of said 
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erroneous and mistaken belief. As a consequence thereof, substan-. 
tial trade in commerce has been, and is being, unfairly diverted to. 
respondents from their competitors and substantial injury has Meese 
been, and is being, done to competition in commerce. 

Pig 4 The : sorésatd acts and practices of respondents, as herein. 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and Has of the Federal 
Trade Commission Act. 


Mr. Terral A. Jordan for the Commission. 
Gruber, Maurer & Gruber, by Mr. Irving M. Gruber, New York, 
N.Y., for respondents. 


Inir1at Decision py Water R. JouHnson, Heartinc ExAMInER 


In the complaint dated June 21, 1961, the respondents are charged 
with violating the provisions of the Federal Trade Commission Act. 

On July 24, 1961, the respondents and their counsel entered. into an 
agreement with counsel in support of the complaint for. a consent 
order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist order there set forth may be 
entered without further notice and have the same force and effect 
as if entered after a full hearing, and that the complaint may be used 
to construe the terms of the order. The agreement includes a waiver 
by the respondents of all rights to challenge or contest the validity 
of the order issuing in accordance therewith. The agreement further 
recites that it is for settlement purposes only and does not constitute 
an admission by the respondents that they have violated the law as 
alleged in the complaint. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner being of the opinion that the agreement and 
the proposed order provide an appropriate basis for disposition of 
this proceeding as to all of the parties, the agreement is hereby accepted 
and it is ordered that the agreement shall not become a part of the offi- 
cial record of the proceeding unless and until it becomes a part of the 
decision of the Commission. The following jurisdictional findings are 
made and the following order issued. 
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1. Respondent 20th Century Varieties, Inc., is a corporation exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 511 East 164th Street, in the City of Bronx, State of New York. 

Respondents Benjamin Rothberg and Samuel Lambert are indi- 
viduals and are officers of said 20th Century Varieties, Inc. Said in- 
dividual respondents formulate, direct and control the acts and prac- 
tices of the said corporate respondent. Their address is the same 
as that of said corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents, 20th Century Varieties, Inc., a 
corporation, and its officers, and Benjamin Rothberg and Samuel 
Lambert, individually and as officers of said corporation, and respon- 
dents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of toys or any other articles of merchandise, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or indirectly, in advertising or in label- 
ing that products manufactured in Japan or any other foreign coun- 
try are manufactured in the United States; 

2. Offering for sale or selling products which are, in whole or in 
substantial part, of foreign origin, without clearly and conspicuously 
disclosing on such products, and if the products are enclosed in a 
package or carton, on said package or carton, in such a manner that 
it will not be hidden or obliterated, the country of origin thereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing ex- 
aminer shall, on the 21st day of September 1961, become the decision 
of the Commission ; and accordingly : 

Lt 2s ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 
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WINKELMAN BROS. APPAREL, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8439. Complaint, June 28, 1961—Decision, Sept. 21, 1961 


Consent order requiring a Detroit furrier to cease violating the Fur Products 
Labeling Act by failing, on labels and invoices and in newspaper advertis- 
ing, to show the true animal name of the fur in a fur product and to disclose 
when fur was dyed; failing, in labeling and advertising, to disclose the 
country of origin of imported furs; failing to show a qualified name or regis- 
tered identification number on labels; and failing in other respects to comply 
with labeling and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Winkelman Bros. Apparel, Inc., a corporation, here- 
inafter referred to as respondent, has violated the provisions of said 
Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrarH 1. Respondent Winkelman Bros. Apparel, Inc. is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of Michigan with its office and principal place 
of business located at 25 Parsons Street, Detroit, Mich. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing on August 9, 1952, respondent has been and is now engaged in 
the introduction into commerce and in the sale, advertising, and offer- 
ing for sale in commerce, and in the transportation and distribution 
in commerce, of fur products; and has sold, advertised, offered for 
sale, transported and distributed fur products which have been made 
in whole or in part of fur which had been shipped and received in 
commerce, as the terms “commerce”, “fur” and “fur product” are de- 
fined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling ‘Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 
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Among such misbranded fur products, but not limited thereto, were 
fur products with labels which failed : 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was dyed. 

3. To show a qualified name or registered identification number. 

4. To show the country of origin of imported furs used in the fur 
product. 

Par. 4. Certain of said fur products were misbranded in that the 
respondent, on labels attached thereto, set forth the name of an animal 
other than the name of the animal that produced the fur, in violation 
of Section 4(3) of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Labels affixed to fur products did not comply with the mini- 
mum size requirements of one and three-quarter inches by two and 
three-quarter inches, in violation of Rule 27 of said Rules and 
Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and regulations promulgated thereunder 
was mingled with non-required information, in. violation of Rule 
29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) of 
said Rules and Regulations, 

(d) Information required under Secton 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth separately on labels with respect to each section of 
fur products composed of two or more sections containing different 
animal furs, in violation of Rule 36 of said Rules and Regulations. 

(e) Required item numbers were not set forth on labels, in violation 
of Rule 40 of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated there- 
under. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 
failed: 
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1. To show the true animal name of the fur used in the fur product. 

2. Yo disclose that the fur contained in the fur products was dyed, 
when such was the fact. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in that information required under Section 
5(b) (1) of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder was set forth in abbreviated form in 
violation of Rule 4 of said Rules and Regulations. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondent caused the dissemination in commerce, as “commerce” is de- 
fined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, pro- 
mote and assist, directly or indirectly, in the sale and offering for sale 
of said fur products. 

Par. 9. Among and included in the advertisements as aforesaid, but 
not limited thereto, were advertisements of respondent which appeared 
in issues of the Detroit News, a newspaper published in the City of 
Detroit, State of Michigan, and having a wide circulation in said 
State and various other states of the United States. 

By means of said advertisements, and others of similar import and 
meaning not specifically referred to herein, respondent falsely and de- 
ceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide, in violation of Section 5(a) (1) of the Fur 
Products Labeling Act. 

(b) Failed to disclose that fur products contained or were composed 
of bleached, dyed or otherwise artificially colored fur, when such was 
the fact, in violation of Section 5(a) (3) of the Fur Products Labeling 
Act. 

(c) Failed to disclose the name of the country of origin of the im- 
ported furs contained in the fur products, in violation of Section 5(a) 
(6) of the Fur Products Labeling Act. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 


Commission Act. 
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Mr. Robert W. Lowthian for the Commission. 
Butzel, Levin, Winston & Quint, Detroit, Mich., for respondent. 


Inrt1aL Decision By Wi1am L. Pack, Hearrne ExaMINER 


The complaint in this matter charges the respondent with certain 
violations of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder, and the Federal Trade Commission 
Act. An agreement has now been entered into by respondent and 
counsel supporting the complaint which provides, among other things, 
that respondent admits all of the jurisdictional allegations in the 
complaint; that the record on which the initial decision and the deci- 
sion of the Commission shall be based shall consist solely of the 
complaint and agreement; that the inclusion of findings of fact and 
conclusions of law in the decision disposing of this matter is waived, to- 
gether with any further procedural steps before the hearing examiner 
and the Commission; that the order hereinafter set forth may be en- 
tered in disposition ie the proceeding, such order to have the same 
force and effect as if entered after a full hearing, respondent specifi- 
cally waiving any and all rights to challenge or contest the validity 
of such order; that the order may be altered, modified, or set aside 
in the manner provided for other orders of the Commission; that the 
complaint may be used in construing the terms of the order; and that 
the agreement is for settlement purposes only and does not constitute 
an admission by respondent that it has violated the law as alleged in 
the complaint. 

The hearing examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an adequate 
basis for appropriate disposition of the proceeding, the agreement is 
hereby accepted, the following jurisdictional findings made, and the 
following order issued: 

1, Respondent Winkelman Bros. Apparel, Inc., is a Michigan cor- 
poration with its office and principal place of business located at 25 
Parsons Street, Detroit, Michigan. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Winkelman Brothers Apparel, Inc., a corpora- 
tion, and its ofhivdnd and respondent’s representatives, ais and em- 
ployees, directly or through any corporate or other device, in connec- 

tion with the introduction into commerce, or the sale, advertising, or 
offering for sale in commerce, or the ecanspariation or distribution in 
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commerce of fur products, or in connection with the sale, advertising, 
offering for sale, transportation, or distribution of fur products which 
are made in whole or in part of fur which has been shipped and re- 
ceived in commerce, as “commerce”, “fur” and “fur product” are de- 
fined in the Fur Products Labeling Act, do forthwith cease and desist 
from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all of the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act. 

B. Setting forth on labels affixed to fur products the name or names 
of any animal or animals other than the name or names provided for 
in Section 4(2)(A) of the Fur Products Labeling Act. 

C. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

D. Affixing to fur products labels that do not comply with the 
minimum size requirements of one and three-quarter inches by two 
and three-quarter inches. 

E. Failing to set forth separately on labels affixed to fur products 
composed of two or more sections containing different animal furs 
the information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
with respect to the fur comprising each section. 

F. Failing to set forth the item number or mark assigned to a fur 
product. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b)(1) of the Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products, and which: 

A. Fails to disclose: , 

(1) The name or names of the animal or animals producing the 
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fur or furs contained in the fur product, as set forth in the Fur Prod- 
ucts Name Guide and as prescribed under the Rules and Regulations. 
(2) That the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such is the fact. 
(3) The name of the country of origin of any imported furs con- 
tained in a fur product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 21st day of 
September 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 


In THE MatTTer oF 
WILLIAM MANIS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8215. Complaint, Dec. 8, 1960—Decision, Sept. 22, 1961 


Consent order requiring a Tampa, Fla., distributor and broker of citrus fruit 
and produce to cease violating Sec. 2(c) of the Clayton Act by accepting 
from Florida suppliers unlawful brokerage on its own purchases for resale, 
such as a discount at the rate of 10 cents per 134 bushel box or a lower 
price reflecting such commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions of 
subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrapy 1. Respondent William Manis Company is a corpora- 
tion organized, existing and doing business under and by virtue of the 
Jaws of the State of Florida, with its office and principal place of 
business located at 350 West Hillsborough Avenue, Tampa, Florida. 
Respondent William Manis Company was incorporated on September 
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24, 1959, but prior thereto the business was operated in a similar man- 
ner by William Manis as a sole proprietorship in Tampa, Florida. 

Par. 2. Respondent is now and for some time past has been en- 
gaged in business as a distributor, purchasing citrus fruit and produce 
for its own account for resale, as well as a buying broker representing 
buyers in the purchase of citrus fruit and produce for said buyers. A 
substantial part of respondent’s business is in the purchase, sale and 
distribution of citrus fruit and produce, hereinafter sometimes re- 
ferred to as food products, purchased from packers or sellers located 
in the State of Florida. | 

Par.3, In the course and conduct of its business for some time past, 
but more particularly since September 24, 1959, in purchasing food 
products for its own account, or for the account of buyers represented 
by respondent, respondent has directly or indirectly caused such food 
products when purchased and sold to be shipped and transported. from 
various packers’ packing plants or places of business located in the 
State of Florida, as well as in other states, to respondent or to re- 
spondent’s customers located in many states other than the state in 
which the shipment originated. Thus for some time past, respondent 
has been and is now engaged in a continuous course of trade in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act, as 
amended. 

Par. 4. In the course and conduct of its business in commerce, as 
aforesaid, for some time past but more particularly since September 
24, 1959, to the present time, respondent has made, and is now mak- 
ing, numerous and substantial purchases of citrus fruit and other food 
products for its own account, for resale, from various packers or sell- 
ers, on which purchases said respondent has received and accepted, 
and is now receiving and accepting, directly or indirectly, from said 
packers or sellers, something of value as a commission, brokerage or 
other compensation, or an allowance or discount in lieu thereof. In 
many instances respondent has received a lower net price which re- 
flected the allowance of said commission or brokerage, or a discount 
in lieu thereof, in connection with said purchases. 

Further, respondent has in numerous transactions represented the 
buyer as the buyer’s agent in connection with the purchase of citrus 
fruit or other food products but received a brokerage or commission, 
or a discount in lieu thereof, from the seller on said purchase 
transactions. 

Par. 5. The acts and practices of respondent in receiving and ac- 
cepting from the seller a brokerage or commission, or an allowance or 
discount in lieu thereof, on its own purchases, or on purchases for a 
buyer where respondent was acting for or on behalf of said buyer in 
said transaction, as hereinabove alleged and described, are in viola- 
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tion of subsection (c) of Section 2 of the Clayton Act, as amended 
(U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection (c) 
of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondent of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent that 
it has violated the law as alleged in the complaint, and waivers and 
provisions as required by the Commission’s rules; and, 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent William Manis Company is a corporation existing 
and doing business under and by virtue of the laws of the State of 
Florida, with its office and principal place of business located at 350 
West Hillsborough Avenue, in the City of Tampa, State of Florida. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It 2s ordered, That respondent William Manis Company, a corpora- 
tion, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the pur- 
chase of citrus fruit or produce in commerce, as “commerce” is defined 
in the Clayton Act, as amended, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, 
of any buyer. . 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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USEN CANNING COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) 
OF THE CLAYTON ACT 


Docket 8313. Complaint, Mar. 14, 1961—Decision Sept. 22, 1961 


Consent order requiring a Boston, Mass., distributor of cat food to cease violating 
Sec. 2(d) of the Clayton Act by discriminating among competing purchasers; 
for example, paying $250 to a Jacksonville, Fla., retail grocery chain for 
promoting its products while not making allowances available on propor- 
tionally equal terms to all other competing customers. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (d) of Section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act (U.S.C. Title 15, Section 13), 
hereby issues its complaint, stating its charges with respect thereto 
as follows: 

ParacrapH 1. Respondent Usen Canning Company is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Massachusetts, with its office and principal 
place of business located at 44 Binford Street, Boston, Massachusetts. 

Par. 2. Respondent is now and has been engaged in the production, 
canning, sale and distribution of cat food. Respondent sells and dis- 
tributes its products to wholesalers and retailers, including retail chain 
store organizations. 

Par. 3. Respondent sells and causes its products to be transported 
from its principal place of business in the State of Massachusetts to 
customers located in other States of the United States. There has 
been at all times mentioned herein a continuous course of trade in said 
products in commerce, as “commerce” is defined in the Clayton Act, as 
amended. 

Par. 4. In the course and conduct of its business in commerce, re- 
spondent paid or contracted for the payment of something of value 
to or for the benefit of some of its customers as compensation or in 
consideration for services or facilities furnished by or through such 
customers in connection with their offering for sale or sale of products 
sold to them by respondent, and such payments were not made avail- 
able on proportionally equal terms to all other customers competing 
in the sale and distribution of respondent’s products. 
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Par. 5. For example, in the year 1960 respondent contracted to pay 
and did pay to Winn-Dixie Stores, Inc., a retail grocery chain with 
headquarters in Jacksonville, Florida, the amount of $250.00 as com- 
pensation or as an allowance for advertising or other services or facili- 
ties furnished by or through Winn-Dixie Stores, Inc., in connection 
with its offering for sale or sale of products sold to it by respondent. 
Such compensation or allowance was not made available on proportion- 
ally equal terms to all other customers competing with Winn-Dixie 
Stores, Inc., in the sale and distribution of products of like grade and 
quality purchased from respondent. 

Par. 6. The acts and practices of respondent, as alleged, are in 
violation of subsection (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act. 


DECISION: AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of Section 2(d) of 
the Clayton Act, as amended by the Robinson-Patman Act, and an 
agreement by and between the respondent and its counsel and counsel 
supporting the complaint, which agreement contains an order to cease 
and desist, an admission by the respondent of all the jurisdictional 
facts alleged in the complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that it has violated the law as alleged in the 
complaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered : 

1. Respondent Usen Canning Company is a corporation existing 
and doing business under and by virtue of the laws of the State of 
Massachusetts, with its office and principal place of business located at 
44 Binford Street, in the City of Boston, State of Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent Usen Canning Company, a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device in connection with 
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the sale of cat food products in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, as amended, do forthwith cease and 
desist from: 

Making or contracting to make, to or for the benefit of any customer, 
any payment of anything of value as compensation or in considera- 
tion for any advertising or other services or facilities furnished’ by 
or through such customer, in connection with the handling, offering 
for sale, or sale of cat food products manufactured, sold, or offered 
for sale by respondent, unless such payment or consideration is offered 
or otherwise made available on proportionally equal terms to all other 
customers competing in the distribution or resale of such products. 

It is further ordered, That the respondent shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 


In THe Marrer or . ; 
THE DAVIS FURNACE COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8362. Complaint, Apr. 17, 1961—Decision, Sept. 22, 1961 


Consent order requiring three ‘affiliated concerns in Kansas City and Independ- 
ence, Mo., to cease using scare tactics and other unfair means to sell their 
furnaces, heating equipment and parts and to get repair jobs, including 
deceptive offers of free inspection and low-cost cleaning services, repre- 
senting their sales and servicemen falsely as engineers, misinforming the 
home owner that his furnace is defective or dangerous, dismantling fur- 
naces and refusing to reassemble them, etc. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Davis Furnace 
Company, Inc., a corporation, The Davis Furnace Company of Inde- 
pendence, Inc., a corporation, and the Kansas Furnace Company, Inc., 
a corporation, and Ralph L. Davis and Paul Davis, individually and 
as officers of said corporations, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint, stating its charges im that 
respect as follows: 

ParacrarnH 1. Respondent The Davis Furnace Company, Inc., 1s 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Missouri, with its principal office and 
place of business located at 3702 East 27th Street, Kansas City, 
Missouri. 

Respondent The Davis Furnace Company of Independence, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Missouri, with its principal office and 
place of business located at 13837 West Lexington, Independence, 
Missouri. 

Respondent Kansas Furnace Company, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Kansas, with its principal office and place of business 
located at 1714 Central Avenue, Kansas City, Kansas. 

Respondents Ralph L. Davis and Paul Davis are officers of the cor- 
porate respondents, The Davis Furnace Company, Inc., The Davis 
Furnace Company of Independence, Inc., and the Kansas Furnace - 
Company, Inc. They formulate, direct and control the acts and prac- 
tices of the corporate respondents, including the acts and practices 
hereinafter set forth. Their address is the same as that of the cor- 
porate respondent The Davis Furnace Company, Inc. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the sale and distribution of furnaces, heating equip- 
ment and parts therefor to the purchasing public, and in the repair 
and servicing of heating equipment. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their products, 
when sold, to be shipped from their principal places of business in the 
States of Missouri and Kansas to purchasers thereof located in the 
States of the United States other than the States in which the ship- 
ments originated. In the course of the repairing of furnaces, heating 
equipment or the parts thereof, respondents have sent their employees 
to repair and service such furnaces, heating equipment and the parts 
thereof at the homes of customers located in States of the United 
States other than the State in which the principal office and place of 
business of the respective corporate respondent was located, and at all 
times mentioned herein respondents have maintained a substantial 
course of trade in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. In the course and conduct of their business, as aforesaid, 
and for the purpose of selling their products or services, respondents, 
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directly and through representatives, employ many unfair and decep- 
tive practices. Among and typical of such practices are the follow- 
ing: 

(1) Respondents through phone solicitations and otherwise offer 
free inspection services or low cost cleaning services, thereby gaining 
access to home owners’ heating plants or equipment. 

(2) Respondents’ salesmen and servicemen falsely represent them- 
selves or each other to be engineers. 

(3) Respondents’ salesmen and servicemen falsely represent to the 
owner of a furnace or heating equipment that the said furnace or heat- 
ing equipment is defective, is not reparable, or is dangerous to use, to 
the extent that continued use will result in asphyxiation, carbon mon- 
oxide poisoning, fires or other damage. 

(4) Respondents’ employees have refused to reassemble furnaces 
which they have dismantled or have left them unassembled for long 
periods of time and have misrepresented the condition of such fur- 
naces, and have stated to the owners of such furnaces and heating 
equipment that reassembling and continued use of the equipment will 
result in gas poisoning, asphyxiation, or fires, when such is not the 
fact. In this connection, the employees of respondents have misrepre- 
sented the condition of the furnaces and asserted, contrary to the fact, 
that the continued use thereof would be dangerous, thereby causing 
the owners of said furnaces to purchase furnaces or parts thereof from 
respondents, which they would not have otherwise purchased. 

Par. 5. In the course and conduct of their business at all times 
mentioned herein, respondents have been in substantial competition 
in commerce with corporations, firms and individuals in the sale, re- 
pair and servicing of furnaces, heating equipment and the parts thereof 
of the same general kind and nature as sold, repaired or serviced by 
respondents. 

Par. 6. The use by respondents of the aforesaid acts and practices 
in connection with the conduct of their business has had, and now has, 
the capacity and tendency to mislead and deceive a substantial number 
of the public, to cause many owners of furnaces and heating equip- 
ment, through fear of continuing to use such equipment, to discard 
such furnaces and heating equipment before the completion of the 
useful life of such products and to purchase furnaces, heating equip- 
ment and parts thereof sold by respondents, or to contract for exten- 
sive but unnecessary repairs of existing furnaces and heating equip- 
ment. As a result thereof, trade has been unfairly diverted to 
respondents from their competitors and substantial injury has thereby 
been, and is being, done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
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and of respondents’ competitors, and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Messrs. John W. Brookfield, Jr., and Anthony J. Kennedy, Jr., 
supporting the complaint. 

Mr. W. Raymond Hedrick, Kansas City, Mo., and Ms. Lillie Knight 
Atty., Kansas City, Co., counsel for respondents. 


Inrrtau Decision By Leon R. Gross, Huartnc EXAMINER 


The complaint in this proceeding issued against the above-named 
respondents on April 17, 1961. It charges respondents with violation 
of the Federal Trade Commission Act by making false, misleading, 
and deceptive representations in selling their furnaces, heating equip- 
ment, and parts therefor, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. A copy of the complaint was served 
upon respondents as required by law; respondents answered the com- 
plaint; and the cause was set down for a hearing, which was later 
canceled. Thereafter, respondents, through their counsel, entered into 
an agreement dated July 31, 1961, which purports to dispose of all 
of this proceeding as to all parties without the necessity of conducting 
a hearing. The agreement has been signed by the respondents, counsel 
for the parties; and has been approved by the Acting Chief, Division 
of General Advertising, and the Director, Bureau of Deceptive Prac- 
tices. Said agreement contains the form of a consent cease and de- 
sist order which the parties have agreed is dispositive of the issues 
involved in this proceeding. The agreement was submitted to the 
undersigned hearing examiner on August 2, 1961, for his considera- 
tion, in accordance with § 3.25 of the Commission’s Rules of Practice 
for Adjudicative Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all the jurisdictional facts alleged in the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
duly made in accordance with such allegations. Said agreement fur- 
ther provides that respondents waive any further procedural steps be- 
fore the hearing examiner and the Commission, the making of findings 
of fact or conclusions of law, and all of the rights they may have to 
challenge or contest the validity of the order to cease and desist en- 
tered in accordance with such agreement. It has been agreed that 
the order to cease and desist shall have the same force and effect as 
if entered after a full hearing and that the complaint may be used in 
construing the terms of said order. It has also been agreed that the 
record herein shall consist solely of the complaint and said agreement, 
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and that said agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the law 
as alleged in the complaint. 

This proceeding having now come on for final consideration on 
the complaint and the aforesaid agreement containing consent order, 
and it appearing that the order provided for in said agreement covers 
all of the allegations of the complaint and provides for an appropriate 
disposition of this proceeding as to all parties, said agreement is 
hereby accepted and is ordered filed upon this decision’s becoming 
the decision of the Commission pursuant to §§ 3.21 and 3.25 of the 
Commission’s Rules of Practice for Adjudicative Proceedings, and the 
hearing examiner, accordingly, makes the following jurisdictional 
findings and order: 

1. The Federal Trade Commission has jurisdiction over the parties 
and the subject matter of this proceeding ; 

2. Respondent The Davis Furnace Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Missouri with its principal office and place. of 
business located at 3702 East 27th Street, Kansas City,, Missouri. 

3. Respondent The Davis Furnace Company of Independence, Inc., 
is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of Missouri, with its principal office 
and place of business located at 1337 West Lexington, Independence, 
Missouri. 

4. Respondent Kansas Furnace Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Kansas with its principal office and place of 
business located at 1714 Central Avenue, Kansas City, Kansas. 

5. Individual respondents Ralph L. Davis and Paul Davis are offi- 
cers of the corporate respondents, The Davis Furnace Company, Inc., 
The Davis Furnace Company of Independence, Inc., and the Kansas 
Furnace Company, Inc. They formulate, direct and control the acts 
and practices of the corporate respondents. Their address is the 
same as that of the corporate respondent, The Davis Furnace Com- 
pany, Inc. 

6. Respondents are engaged in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act ; 

7. The complaint filed herein states a cause of action against the 
respondents under the Federal Trade Commission Act; and this pro- 
ceeding is in the public interest. Now, therefore, 

It is ordered, That The Davis Furnace Company, Inc., a corpora- 
tion, The Davis Furnace Company of Independence, Inc., a corpo- 
ration, and Kansas Furnace Company, Inc., a corporation, and their 
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officers, and Ralph L. Davis and Paul Davis, individually and as offi- 
cers of said corporations, and respondents’ agents, representatives and 
employees, directly or through any corporate device, in connection 
with the sale, repairing or servicing of furnaces, heating equipment, or 
the parts thereof, or any other product, in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from : 

1. Representing, directly or by implication, that: 

(a) Respondents will inspect without charge or clean a prospective 
customer’s furnace or heating equipment for a nominal fee unless, as 
a matter of fact, such offer is a bona fide offer to inspect or to clean: 
such furnace or heating equipment; 

(b) Respondents’ salesmen or servicemen are engineers ; 

(c) Any furnace, heating equipment or parts thereof are defective, 
not reparable, or reparable only at extensive cost, unless such are the 
facts; 

(d) The continued use of any furnace, heating equipment or parts. 
thereof is dangerous or hazardous to the health of the owner thereof or 
his family, due to escaping carbon monoxide, fire or other causes, un- 
less such are the facts; 

(e) A furnace that has been dismantled by respondents’ employees: 
cannot be reassembled and used without danger of asphyxiation, gas 
poisoning, fires or other damage when such is not a fact. 

2. Refusing to immediately reassemble, at the request of the owner, 
any furnace that has been dismantled by respondents’ employees. 

3. Misrepresenting in any manner the condition of any furnace, 
heating equipment or the parts thereof that have been inspected by 
respondents or their employees. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 22d day of September 1961, become the de- 
cision of the Commission; and accordingly: 

It is ordered, That the above-named respondents shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 
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A. WEISS & BOB ALDERMAN FUR CORP. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8372. Complaint, Apr. 21, 1961—Decision, Sept. 22, 1961 


Consent order requiring New York City furriers to cease violating the Fur Prod- 
ucts Labeling Act by labeling and invoicing fur products falsely to show that 
artificially colored fur contained therein was natural, and by failing to 
comply in other respects with labeling and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having rea- 
son to believe that A. Weiss & Bob Alderman Fur Corp., a corporation, 
and Abraham Weiss and Robert Alderman, individually and as officers 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and the Rules and Regulations 
promulgated under the Fur Products Labeling Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrarH 1. A. Weiss & Bob Alderman Fur Corp., is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 208 West 30th Street, New York, New York. 

Abraham Weiss and Robert Alderman are officers of the said cor- 
porate respondent and control, direct and formulate the acts, practices 
and policies of the said corporate respondent. Their office and prin- 
cipal place of business is the same as that of the said corporate 
respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce, and in the manufacture for intro- 
duction into commerce, and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
merce, of fur products; and have manufactured for sale, sold, adver- 
tised, offered for sale, transported and distributed fur products which 
have been made in whole or in part of fur which had been shipped 
and received in commerce as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 
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Par. 3. Certain of said fur products were misbranded or otherwise 
falsely or deceptively labeled in that said fur products were labeled 
to show that the fur contained therein was natural when in fact such 
fur was bleached, dyed or otherwise artificially colored in violation of 
Section 4(1) of the Fur Products Labeling Act. ms 

Par. 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of the 
Fur Products Labeling Act and in the manner and form prescribed. 
by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in that they were not invoiced as required under the provi- 
sions of Section 5(b) (1) of the Fur Products Labeling Act and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 


Par. 6. Certain of said fur products were falsely and deceptively. 


invoiced in that said fur products were invoiced to show that the fur 
contained therein was natural when in fact such fur was bleached, dyed 
or otherwise artifically colored in violation of Section 5(b) (2) of the 
Fur Products Labeling Act. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Robert W. Lowthian supporting the complaint. 
Respondents for themselves. 


Iniriat Decision By Leon R. Gross, Heartnc EXAMINER 


On April 21, 1961, pursuant to the provisions of the Federal Trade 
Commission Act and the Fur Products Labeling Act, the Federal 
Trade Commission issued its complaint against the above-named 
respondents, charging them with violating the aforesaid Acts and the 
Rules and Regulations issued pursuant to the Fur Products Labeling 
Act by, inter alia, misbranding and falsely and deceptively invoicing 
fur products sold by respondents in commerce, as “commerce” is 
defined in the aforementioned Acts. A copy of the complaint was 
served upon respondents as required by law. 

Thereafter, respondents entered into an agreement dated J uly 31 
1961, which was presented to this Hearing Examiner on August 8, 
1961. The agreement purports to dispose of all of the issues in Hoe 
proceeding as to all the respondents, and has been signed by all the 
respondents and counsel supporting the complaint, and approved by 
the Chief, Division of Enforcement; the Assistant Director; and the 
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Director, of the Bureau of Textiles and Furs of the Federal Trade 
Commission. 

Said agreement contains a proposed consent cease and desist order 
which purports to dispose of this proceeding without the need for 
formal hearings. The agreement conforms to the requirements of: 
$ 8.21 and § 3.25 of the Federal Trade Commission’s Rules of Practice 
for Adjudicative Proceedings, and contains: 

A. An admission by respondents of all jurisdictional facts alleged 
in the complaint; 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the order; 

(2) The order shall have the same force and effect as if entered after 
a full hearing; 

(3) The agreement shall not become a part of the official record of 
the proceeding unless and until it becomes a part of the decision of the: 
Commission ; 

(4) The entire record on which the initial decision and the decision 
of the Commission may be based shall consist solely of the complaint 
= the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided for other orders; 

C. Waivers of: 

(1) The making of findings of fact or conclusions of law; 

(2) Further procedural steps before the hearing examiner and the 
Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement; 

D. A statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

Having considered the complaint and the agreement, including the 
proposed order, and being of the opinion that it provides an appro- 
priate basis for disposition of this proceeding in all respects, the hear- 
ing examiner hereby accepts the agreement, which shall not become a 
part of the official record unless and until it becomes a part of the 
decision of the Commission; makes the following jurisdictional find- 
ings; and issues the following order: 

1. Respondent A. Weiss & Bob Alderman Fur Corp. is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 208 West 30th Street, New York, New York. Individual 
respondents Abraham Weiss and Robert Alderman are officers of said 
corporation. They formulate, direct and contro] the practices of the 
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corporate respondent. Their address is the same as that of the cor- 
porate respondent. 

2, The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents herein above 
named. 

3. The complaint states a cause of action against said respondents 
under the Federal Trade Commission Act and the Fur Products 
Labeling Act. 

4, This proceeding is in the interest of the public. 


ORDER 


It is ordered, That respondent A. Weiss & Bob Alderman Fur Corp., 
a corporation, and its officers, and Abraham Weiss and Robert Alder- 
man, individually and as officers of said corporation, and respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the sale, advertising or 
offering for sale in commerce, or the transportation or distribution in 
commerce of fur products; or in connection with the sale, manufac- 
ture for sale, advertising, offering for sale, transportation or distribu- 
tion of fur products which have been made in whole or in part of fur 
which has been shipped and received in commerce as “commerce”, 
“fur” and “fur products” are defined in the Fur Products Labeling 
Act, do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Representing directly or by implication on labels that furs or 
fur products are natural, when such is not the fact; 

B. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of §4(2) of the Fur Products Labeling Act; 

2. Falsely or deceptively invoicing fur products by : 

A. Representing directly or by implication on invoices that furs 
or fur products are natural, when such is not the fact; 

B. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of § 5(b) (1) of the Fur Products Labeling Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 22nd day of 
September 1961, become the decision of the Commission; and, 
accordingly : 

Tt 1s ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
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sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THe Marrer or 


LIVIGEN LABORATORY SALES CORP. ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 7469. Complaint, Apr. 8, 1959—Decision, Sept. 23, 1961 


Order requiring the inventor of “Livigen” cosmetic cream to cease representing 
falsely, in advertisements in newspapers, magazines, etc., that the product 
‘is a super-powerful skin food concentrate that ...: renourishes and 
replenishes skin tissues and glands”. 

Proceedings as to all other respondents were terminated Aug. 22, 1961, by a 
consent order (p. 237, supra). 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Livigen Laboratory 
Sales Corp., a corporation, and Biotex, Ltd., a corporation, and David 
L. Ratke, individually and as an officer of said corporations, and Max 
Laserow, individually and as an officer of Livigen Laboratory Sales 
Corp., hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacraPH 1. Respondent Livigen Laboratory Sales Corp. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its office and principal 
place of business located at 42 West 38th Street, New York, New 
York. 

Respondent Biotex, Ltd., is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 42 
West 38th Street, New York, New York. 

Respondent David L. Ratke is an officer of both corporate respond- 
ents and he participates in the formulation, direction and control of 
the acts and practices hereinafter set forth. His address is the same 
as that of the corporate respondents. 

Respondent Max Laserow is an officer of corporate respondent 
Livigen Laboratory Sales Corp., and he participates in the formula- 
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tion, direction and control of the acts and practices hereinafter set 
forth. He resides in Malmo, Sweden, and has a mailing address at: 
c/o Malis, Malis & Malis, 6 Penn Plaza, Philadelphia, Pa. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the sale and distribution of a preparation 
containing ingredients which come within the classification of drug 
and cosmetic as the term “drug” and “cosmetic” are defined in the 
Federal Trade Commission Act. 

The designation used by respondents for said preparation, the con- 
tents thereof and directions for use areas follows: 

Designation: Livigen. 

Chemical analysis shows preparation to be essentially: A white perfumed 
water-in-oil cream containing hydrocarbons, glycerides, lanolin and/or sterols 
and borax. 

Directions: “Dr. Laserow’s 30-Day Plan For Beauty Follow closely this 
simple, 4-step plan before retiring : 

1. Every night, wash your face carefully with warm water. Then dab and 
pat dry ...donotrub! 

2. Next apply LIVIGEN to your face and softly work your fingers to- 
gether to reactivate it. 

3. Softly, lightly, apply LIVIGEN to your skin . . . to wrinkles, lines; 
to the sagging flesh at the chin and neck. Then observe how it starts to 
be absorbed into your skin . . . how it begins to go to work for you! 

4. Then relax, sleep, dream of beauty because LIVIGEN is working for 
you ... working for natural, youthful-looking skin beauty.” 

Par. 3. Respondents cause the said preparation, when sold, to be 
transported from their place of business in the State of New York to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
preparation in commerce as “commerce” is defined in the Federal 
Trade Commission Act. The volume of business in such commerce 
has been and is substantial. 

Par. 4. In the course and conduct of their said business, respond- 
ents have disseminated, and caused the dissemination of, certain ad- 
vertisements concerning the said preparation by the United States 
mails and by various means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, including, but not limited to, ad- 
vertisements inserted in newspapers, magazines and other advertising 
media, for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of said preparation; and have dis- 
seminated, and caused the dissemination of, advertisements concerning 
said preparation by various means, including but not limited to the 
aforesaid media, for the purpose of inducing and which were likely to 
induce, directly or indirectly, the purchase of said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 
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Par. 5. Among and typical of the statements contained in said ad- 
vertisements disseminated as hereinabove set forth are the following: 

LIVIGEN is a super-powerful skin food concentrate that gives natural nourish- 
ment to undernournished skin tissues. As the skin absorbs LIVIGEN , it provides 
new nourishment and helps provide the normal oils and fluids the skin needs 
for natural beauty. With this new nourishment, the skin is once again able to 
work for natural, youthful-looking beauty .... 

Now You Can Feed Youthful-looking Beauty Back Into Your Skin. 

. . . this new skin food formula renourishes and replenishes skin tissues and 
glands. 

Par. 6. Through the use of said statements, and others similar 
thereto not specifically set out herein, respondents have represented, 
and are now representing, directly and by implication, that their said 
preparation is a skin food which, when used as directed, will re- 
juvenate the skin of the user thereof. 

Par. 7. The said advertisements were and are misleading in mate- 
rial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact respondents’ said preparation does not constitute 
a skin food ; nor will it rejuvenate the skin of the user thereof. 

Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitute, unfair and de- 
ceptive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. Edward F.. Downs supporting the complaint. 
Malis, Malis & Malis, Philadelphia, Pa., by Ur. Robert H. Malis, 
for respondent Max Laserow. 


Initia Decision as TO ResponpeNnT Max Lasrrow, sy Epwarp CreeL, 
Hearing ExaMIner 


This proceeding is before the hearing examiner for final considera- 
tion upon the complaint, answer, testimony and other evidence and 
proposed findings of fact, conclusion and order filed by counsel for 
respondent Max Laserow and by counsel supporting the complaint. 
By order contained in an initial decision dated July 6, 1961, proceed- 
ings before the hearing examiner were terminated as to all other re- 
spondents. The hearing examiner has given consideration to the pro- 
posed findings of fact and conclusions submitted by both parties and 
adopts all the proposed findings of fact, conclusion and proposed order 
of counsel supporting the complaint and rejects all the proposals of 
counsel for respondent Max Laserow. Respondent Max Laserow con- 
tends that he had no connection with the other respondents herein 
except as a vendor to them of the product involved in this proceeding 
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and is not responsible for the representations charged in the complaint. 
The evidence, however, shows the respondent, Max Laserow, to have 
been an officer of respondent Livigen Laboratory Sales Corp.; to have 
been a consultant to this corporation, and to have participated in its 
activities. 

It is now contended for the first time in the proposed findings of 
fact submitted by counsel for respondent Max Laserow that the com- 
plaint herein was not served upon Max Laserow. The record shows 
the complaint was served upon his attorney, who answered the com- 
plaint for him and appeared for him at hearings. This respondent 
cannot now be heard to claim improper service of the complaint. 

The hearing examiner, having considered the entire record herein, 
makes the following findings of fact, conclusion drawn therefrom and 
order: 

FINDINGS OF FACT 


1. Respondent Max Laserow has been an officer of Livigen Labora- 
tory Sales Corp., a corporation (hereinafter referred to as Livigen 
corporation), and as such participated in the direction and control 
of the acts and practices thereof. 

2. The Livigen corporation and respondent Max Laserow, as an 
officer thereof, have been engaged in the sale and distribution of a 
preparation which comes within the classification of a cosmetic, as 
the term “cosmetic” is defined in the Federal Trade Commission Act. 

3. The aforesaid cosmetic preparation, which has been designated 
“Livigen”, was invented by respondent.Max Laserow, and a chemical 
analysis shows it to be essentially a white perfumed water-in-oil cream 
containing hydrocarbons, glycerides, lanolin and/or sterols and borax. 

4, Respondent Max Laserow contracted to sell to the Livigen cor- 
poration whatever quantity of “Livigen” it could sell; therefore, he 
was vitally interested in the selling impact of the Livigen corpora- 
tion’s advertising because the more “Livigen” sold by the corporation 
the greater his income. 

5. The aforesaid preparation, when sold, was transported from the 
place of business of the Livigen corporation in the State of New York 
to purchasers thereof located in various other states of the United 
States; therefore, a course of trade in said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, was 
maintained by the Livigen corporation, and by respondent Max 
Laserow as an officer thereof. 

6. In the course and conduct of the business of selling “Livigen”, 
respondent Max Laserow was a party to, and caused the dissemination 
of, certain advertisements concerning said preparation by the United 
States mails and by various means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, including, but not 
limited to, advertisements inserted in newspapers, magazines and 
other advertising media, for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of said prepara- 
tion; he was also a party to, and caused the dissemination of, adver- 
tisements concerning said preparation by various means, including, 
but not limited to, the aforesaid media, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of said preparation in commerce, “as commerce” is defined in the 
Federal Trade Commission Act. 

7. Among and typical of the statements contained in said advertise- 
ments, disseminated as hereinabove set forth, are the following: 

LIVIGEN is a super-powerful skin food concentrate that gives natural nourish- 
ment to undernourished skin tissues. As the skin absorbs LIVIGEN, it provides 
new nourishment and helps provide the normal oils and fluids the skin needs 
for natural beauty. With this new nourishment, the skin is once again able 
to work for natural, youthful-looking beauty .... 

Now You Can Feed Youthful-looking Beauty Back Into Your Skin. 

. this new skin food formula renourishes and replenishes skin tissues 
and glands. 

8. Through the use of said statements, and others similar thereto, 
not specifically set out herein, respondent Max Laserow has repre- 
sented, directly and by implication, that the said preparation is a 
skin food which, when used as directed, will rejuvenate the skin of 
the user thereof. 

9. The said advertisements were misleading in material respects 
and constituted “false advertisements”, as that term is defined in the 
Federal Trade Commission Act. In truth and in fact the said prepara- 
tion does not constitute a skin food, nor will it rejuvenate the skin of 
the user thereof. 

CONCLUSION 


The dissemination by respondent Max Laserow of the false adver- 
tisements, as aforesaid, constituted unfair and deceptive acts and 
practices, in commerce, within the intent and meaning of the Federal 


Trade Commission Act. 
ORDER 


It is ordered, That respondent Max Laserow, individually and as 
an officer of Livigen Laboratory Sales Corp., and his agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection wth the offering for sale, sale or distribution of 
the preparation designated “Livigen”, or any other preparation of 
substantially similar composition or possessing substantially similar 
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properties, under whatever name or names sold, forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said preparation : 

(a) Isaskin food; 

(b) Will rejuvenate the skin of the user thereof. 

2. Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said preparation, any advertise- 
ment which contains any of the representations prohibited in Para- 
graph 1 above. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision as to respondent 
Max Laserow by the hearing examiner shall, on the 23rd day of 
September 1961, become the decision of the Commission; and, 
accordingly : 

It ts ordered, That respondent Max Laserow, individually and as an 
officer of Livigen Laboratory Sales Corp., shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which he 
has complied with the order to cease and desist. 


In rue Marrer or 


PERFECTION GEAR COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT 


Docket 7861. Complaint, Apr. 8, 1960—Decision, Sept. 23, 1961 


Consent order requiring a manufacturer of automotive repair and replacement 
parts in Harvey, Ill., with sales in 1958 approximating 634 million dollars, 
to cease discriminating in price among competing customers in violation of 
Sec. 2(a) of the Clayton Act by giving a number of jobber customers, referred 
to as “group buyers”, the classification of “warehouse distributors” and the 
more favorable discounts allowed warehouse distributors, when in fact the 
buying groups did not perform the functions of a warehouse distributor— 
thus favoring jobbers of “buying groups” over their non-group-buying jobber 
competitors. 
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CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (a) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S.C. Title 15, Section 13), hereby issues its complaint, stating 
its charges with respect thereto as follows: 

Paracrary 1. Respondent Perfection Gear’Company is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Llinois, with its principal office and place of 
business located at 152nd and Stone Streets, Harvey, Illinois. Per- 
fection Gear Company is engaged in the manufacture, sale and dis- 
tribution of automotive repair or replacement parts including trans- 
mission gears and components, differential gears, clutch drive plates, 
pressure assembly parts, timing gears, flywheel gears, and universal 
joints and kits. Perfection Gear Company’s total volume of sales dur- 
ing the year 1958 amounted to approximately $6,748,000. 

Respondent competes with other manufacturers and sellers of similar 
automotive repair or replacement products. 

Respondent, Perfection Gear Company, in the course and conduct 
of its business as aforesaid, has caused, and now causes the said parts 
to be shipped and transported from the state of location of its prin- 
cipal place of business to the purchasers thereof located in states 
other than the state wherein said shipments originated. Said parts 
have been, and are, sold to different purchasers for use or resale within 
the United States and the District of Columbia. In the sale of said 
parts, respondent has been, at all times relevant herein, engaged in 
commerce, as “commerce” is defined in the Clayton Act. 

Par. 2. Purchasers of respondent’s automotive replacement parts 
are classified by respondent generally within two separate classifica- 
tions, namely, “jobbers” and “warehouse distributors”. Respondent 
extends and sets terms and conditions of sale for each such classifica- 
tion as follows: 

Jobbers—A purchaser classified as a “jobber” is normally engaged 
in reselling replacement parts to automotive vehicle fleets, garages, 
gasoline service stations, and others in the automotive repair trade 
serving the general public. Jobbers purchase at a net price set out in 
respondent’s “Confidential Jobber Net Cost Prices” bulletins. Job- 
bers are given a discount of 15% from jobber net prices on the pur- 
chase of 100 or more assorted universal joints and a discount of 
10% from jobber net prices on the purchase of 100 or more in quantity 
of any one part number of timing gears. Respondent sells to approxi- 
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mately 2100 such jobber purchasers located throughout the United 
States. 

Warehouse Distributors—A purchaser classified as a “warehouse 
distributor” normally resells only to jobbers. A warehouse distribu- 
tor purchases from respondent’s “Confidential Jobber Net Cost Prices” 
bulletins less discounts ranging from 10% to 28%, depending on the 
class of respondent’s parts purchased and whether such parts are 
purchased from respondent’s factory or from one of the branch or 
service warehouses. Respondent’s schedule of discounts for ware- 
house distributors is as follows: 


From From 
factory branch 


Olutchi plates and/clutch' bearings. Lobos ise Le leet te ei sec ee ee 


VATICOMALELC Tr aNSIIS6) OM DALGS ceo sans en eae anon see a oe eee ee 20 15 
"imine géarso. ta 22 ji oie Le 20 15 
Timing chains and sprockets 20 15 
Universal joints S2£i5: 212 Seeks 20-10 15-10 
Transmission gears and parts. 15 10 
Differential gears and! partes = Le Pee? Pee ee 2 ee ee ere 15 10 


Blviwiheeli Gears 2 seas seen one Sa ee a en eee ree ee ees 15 10 


Respondent sells to approximately 25 such warehouse distributors. 

Par. 8. Respondent, in the course and conduct of its business as 
aforesaid, has been, and now is discriminating in price between differ- 
ent purchasers of its automotive replacement parts of like grade and 
quality by selling said parts at higher and less favorable prices to some 
purchasers than the same are sold to other purchasers, many of whom 
have been, and now are, in competition with the purchasers paying the 
higher prices. 

For example, among respondent’s customers are a number of jobbers 
which are referred to as “group buyers” and classified by respondent 
as “warehouse distributors” when in fact such classification is fictitious 
since such “buying groups” do not perform the normal functions of a 
warehouse distributor. Respondent’s classification of such “buying 
groups” as “warehouse distributors” results in the granting of higher 
and more favorable purchase price discounts to these group buying 
jobbers than are granted to the respondent’s non-group-buying jobber 
customers who purchase at respondent’s regular jobber prices and do 
not receive the additional discounts available to respondent’s “ware- 
house distributor” classification. Many of these group-buying jobbers 
are in competition with respondent’s non-group-buying jobber cus- 
tomers and are also potential customers of respondent’s warehouse dis- 
tributor purchasers. 

As a sample illustration, respondent in June 1959, appointed Auto- 
motive Jobbers, Inc., 2050 Irving Boulevard, Dallas, Texas, as a so- 
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called warehouse distributor of its automotive replacement parts. 
Automotive Jobbers, Inc., is in reality a “buying group” through 
which its jobber members purchase respondent’s automotive replace- 
ment parts at the lower warehouse distributor prices which would 
otherwise not be available to such jobbers. 

As another sample illustration, until February 26, 1959, National 
Parts Warehouse, 308 Whitehall Street, S.W., Atlanta, Georgia, acted 
as one of two independently owned branch or service warehouses main- 
tained by respondent in the City of Atlanta, Georgia. On February 
26, 1959, National Parts Warehouse discontinued such operation as a 
branch or service warehouse of respondent. National Parts Ware- 
house is a so-called “buying group” and after that date was paid, each 
month, a rebate or commission equal to 1214% of the price of clutch 
plates and parts, and 714% of the price of other lines purchased from 
respondent by the approximately fifty-two jobber members, or so- 
called “limited partners” of National Parts Warehouse. 

Par. 4. The effect of respondent’s aforesaid discriminations in 
price between the said different purchasers of its said products of like 
grade and quality, sold in manner and method and for purposes as 
aforestated, may be substantially to lessen competition or tend to create 
# monopoly in the lines of commerce in which the respondent and the 
aforesaid favored purchasers are engaged, or to injure, destroy, or 
prevent competition with respondent, said favored purchasers, or 
with customers of either of them. 

Par. 5. The aforesaid acts and practices of respondent constitute 
violations of the provisions of subsection (a) of Section 2 of the Clay- 
ton Act (U.S.C. Title 15, Section 13), as amended by the Robinson- 
Patman Act, approved June 19, 1936. 


Messrs. Eldon P. Schrup and Richard B. Mathias for the Commis- 
sion ; 

Sl neers Lautman, Levinson, Rieser, Carlin & Nath, by Mr. 
Earl E. Pollock, Chicago, I1., for respondent. 


Inir1aL Decision By ABNER E. Lipscoms, Hrartne EXAMINER 


The complaint herein was issued on April 8, 1960, charging the Re- 
spondent with violation of § 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act, approved June 19, 1936 (U.S.C. Title 15, 
§ 13), by discriminating in price between different purchasers of its 
automotive replacement parts of like grade and quality. 

Thereafter, on June 16, 1961, Respondent, its counsel, and counsel 
supporting the complaint herein entered into an Agreement Contain- 
ing Consent Order To Cease And Desist, which was approved by the 
Director of the Commission’s Bureau of Litigation, and thereafter, 
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on August 9, 1961, submitted to the Hearing Examiner for considera- 
tion. 

The agreement identifies Respondent Perfection Gear Company 
as an Illinois corporation, with its office and principal place of busi- 
ness located at 152nd and Stone Streets, Harvey, Illinois. 

Respondent admits all the jurisdictional facts alleged in the com- 
plaint, and agrees that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allegations. 

Respondent. waives any further procedure before the Hearing Ex- 
aminer and the Commission; the making of findings of fact and con- 
clusions of law; and all of the rights it may have to challenge or 
contest the validity of the order to cease and desist entered in accord- 
ance with the agreement. All parties agree that the record on which 
the initial decision and the decision of the Commission shall be based 
shall consist solely of the complaint and the agreement; that the order 
to cease and desist, as contained in the agreement, when it shall have 
become a part of the decision of the Commission, shall have the same 
force and effect as if entered after a full hearing, and may be altered, 
modified or set aside in the manner provided for other orders; that 
the complaint herein may be used in construing the terms of said or- 
der; and that the agreement is for settlement purposes only and does 
not constitute an admission by Respondent that it has violated the 
law as alleged in the complaint. 

All parties further agree that the allegations of “primary line in- 
jury” in the complaint, namely, to substantially lessen competition or 
tend to create a monopoly in the line of commerce in which Respond- 
ent is engaged, or to injure, destroy or prevent competition with Re- 
spondent, may be dismissed for the reasons set forth in the appendix 
attached to and made a part of the agreement; and, further, that the 
agreement does not preclude a further investigation and the issuance 
of a complaint against Respondent (or a subsidiary thereof) in con- 
nection with the sale of replacement parts to original equipment man- 
ufacturers, if such be indicated. 

The agreement sets forth that the term “purchaser’’, as used in the 
order to cease and desist contained therein, shall include any pur- 
chaser buying directly or indirectly from Respondent (or a subsidiary 
thereof) by means of group buying or any related device but shall 
not be construed in this proceeding to include an original equipment 
manufacturer (or a subsidiary thereof) purchasing automotive parts 
from Respondent for replacement use or sale. 

After consideration of the allegations of the complaint and the pro- 
visions of the agreement and the proposed order, the Hearing Ex- 
aminer is of the opinion that such order constitutes a satisfactory dis- 
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position of this proceeding. Accordingly, in consonance with the terms 
of the aforesaid agreement, the Hearing Examiner accepts the Agree- 
ment Containing Consent Order To Cease And Desist; finds that the 
Commission has jurisdiction over the Respondent and over its acts and 
practices as alleged in the complaint; and finds that this proceeding 
is in the public interest. Therefore, 

Lt is ordered, That the Respondent Perfection Gear Company, a 
corporation, and its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
sale to purchasers engaged in jobber distribution or redistribution to 
jobbers of automotive replacement parts, supplies and tools in com- 
merce, as “commerce” is defined in the Clayton Act, as amended, do 
forthwith cease and desist from: 

Discriminating in the price of such automotive products of like grade 
and quality by selling such products to any one purchaser at net prices 
higher than the net prices charged to any other purchaser who, in fact, 
competes with the purchaser paying the higher price in the resale and 
distribution of Respondent’s said products. 

It is further ordered, 'That the allegation in the complaint that the 
effect of Respondent’s alleged discriminations in price may be sub- 
stantially to lessen, injure, destroy or prevent competition between 
Respondent and competing sellers of similar automotive products, be 
dismissed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 23rd day of Sep- 
tember 1961, become the decision of the Commission; and, accordingly : 

It is ordered, That respondent Perfection Gear Company, a corpo- 
ration, shall, within sixty (60) days after service upon it of this order, 
file with the Commission a report in writing, setting forth in detail the 
manner and form in which it has complied with the order to cease and 


desist. 


In ter MaArrer oF 


IRVING SILVERSTEIN TRADING AS SILVERSTEIN, 
BROTHERS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 
Docket 8385. Oomplaint, May 4, 1961—Decision, Sept. 23, 1961 


Consent order requiring a Boston furrier to cease violating the Fur Products 
Labeling Act by failing to set forth the term “secondhand” where required 
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on labels and invoices, and failing in other respects to comply with labeling 
and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Irving Silverstein, an individual trading as 
Silverstein Brothers, hereinafter referred to as respondent, has vio- 
lated the provisions of said Acts and the Rules and Regulations pro- 
mulgated under the Fur Products Labeling Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Respondent Irving Silverstein is an individual trad- 
ing as Silverstein Brothers with his office and principal place of busi- 
ness located at 59 Temple Place, Boston, Massachusetts. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
engaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation and 
distribution, in commerce, of fur products; and has sold, advertised, 
offered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur prod- 
uct” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) of 
said Rules and Regulations. 

(c) The term ‘secondhand”, where required, was not set forth on 
labels in violation of Rule 23 of said Rules and Regulations. 
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(d) Required item numbers were not set forth on labels, in violation 
of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b)(1) of the Fur Products Labeling Act, and in the man- 
ner and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form in violation of Rule 4 of said 
Rules and Regulations. 

(b) The disclosure “secondhand”, where required, was not set forth 
on. invoices in violation of Rule 23 of said Rules and Regulations. 

(c) Required item numbers were not set forth on invoices in vio- 
lation of Rule 40 of said Rules and Regulations. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Michael P. Hughes for the Commission. 
Respondent, pro se. 


Inittat Decision By Enear A. Burriz, Heartne Examiner 


On May 4, 1961, the Federal Trade Commission issued its complaint 
against the above-named respondent charging him with violation of 
the provisions of the Federal Trade Commission Act and the Fur 
Products Labeling Act. and the Rules and Regulations promulgated 
under said Fur Products Labeling Act in connection with the intro- 
duction into commerce, and the sale, advertising and offering for sale, 
transportation and distribution of fur products. On June 28, 1961, the 
respondent and counsel supporting the complaint entered into an 
agreement containing consent order to cease and desist in accordance 
with. Section 3.25(a) of the Rules of Practice and Procedure of the 
Commission. 

Under the foregoing agreement, the respondent admits the juris- 
dictional facts alleged in the complaint and agrees, among other things, 
that the cease and desist order there set forth may be entered without 
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further notice and shall have the same force and effect as if entered 
after a full hearing. The agreement includes a waiver by the respond- 
ent of all rights to challenge or contest the validity of the order issuing 
in accordance therewith; and recites that the said agreement shall not 
become a part of the official record unless and until it becomes a part 
of the decision of the Commission, and that it is for settlement pur- 
poses only, does not constitute an admission by the respondent that he 
has violated the law as alleged in the complaint, and that said com- 
plaint may be used in construing the terms of the order. The hearing 
examiner finds that the content of said agreement meets all the require- 
ments of Section 3.25(b) of the Rules of Practice. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid agreement for 
consent order, and it appearing that said agreement provides for an 
appropriate disposition of this proceeding, the aforesaid agreement is 
hereby accepted and is ordered filed upon becoming part of the Com- 
mission’s decision in accordance with Section 3.21 of the Rules of 
Practice; and in consonance with the terms of said agreement, the 
hearing examiner makes the following jurisdictional findings and 
order : 

1. Respondent Irving Silverstein is an individual trading as Silver- 
stein Brothers, with his office and principal place of business located 
at 59 Temple Place, Boston, Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of the proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
the Federal Trade Commission Act, and this proceeding is in the in- 
terest of the public. 

ORDER 


It is ordered, That Irving Silverstein, an individual trading as Sil- 
verstein Brothers, or under any other trade name, and respondent’s 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the introduction into com- 
merce, or the sale, advertising, or offering for sale, in commerce, or 
the transportation, or distribution in commerce of fur products, or 
in connection with the sale, advertising, offering for sale, transporta- 
tion, or distribution of fur products which are made in whole or in 
part of fur which has been shipped and received in commerce, as 
“commerce,” “fur” and “fur product” are defined in the Fur Products 
Labeling Act, do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
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by each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

B. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under mingled with non-required information. 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under in handwriting. 

C. Failing to use the term “secondhand” where required. 

D. Failing to set forth on labels the item number or mark assigned 
to a fur product. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 5(b) (1) of the Fur Products Label- 
ing Act. 

B. Setting forth information required under Section 5(b) (1) of the 
Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder in abbreviated form. 

C. Failing to use the term “secondhand” where required. 

D. Failing to set forth on invoices the item number or mark as- 
signed to a fur product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hear- 
ing examiner shall, on the 23rd day of September 1961, become the 
decision of the Commission ; and, accordingly : 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with the order to cease and desist. 
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EVELYN MILLER TRADING AS VITALIFE, ETC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8398. Complaint, May 15, 1961—Decision, Sept. 28, 1961 


Consent order requiring an individual in Cedar Rapids, Iowa, to cease making 
false therapeutic claims for her “Vitalife Vitamins and Minerals” in circu- 
lars, brochures, and radio commercials, as set forth in the order below. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Evelyn Miller, an 
individual trading as Vitalife, Vitalife Vitamins, Vitalife Products 
and Vital Health-Foods Co., hereinafter referred to as respondent, 
has violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacraPH 1. Respondent Evelyn Miller is an individual trading 
as Vitalife, Vitalife Vitamins, Vitalife Products and Vital Health- 
Foods Co., with her principal office and place of business located at 
1404 First Avenue East, in the City of Cedar Rapids, State of Iowa. 

Par. 2. Respondent is now, and for some time last past has been 
engaged in the sale and distribution of a preparation containing in- 
gredients which come within the classification of food, as the term 
“food” is defined in the Federal Trade Commission Act. 

The designation used by respondent for her said preparation, the 
formula thereof and directions for use aré as follows: 

Designation: Vitalife Vitamins and Minerals 
Formula: 
Each capsule contains: 
Vitamin B-12 (as in stroptomyces fermentation 


OXTPACHIVES)) fae fo. yo ee ee etna sr 4.0 meg. 

Vitamin: VAs (Symthetic) 22 === ee eee a er eee 6,000 U.S.P. Units 
Vitamin D (irradiated Ergosterol)_____________ 1,000 U.S.P. Units 
Vitamin B-1 (Thiamine Mononitrate)___________ 20.0 mgm 

Vitamin B=2)(Ribeilayin)e see ee De 6,0 mgm 

Vitamin B-6 (Pyridoxine Hydrochloride) ________ 1.0 mgm. 

Vitamin © (Absorbie Acid) 2-22. = se eee 100.0 mgm. 

Liver Desiceated (defatted) 222.2 aae ae 50.0 mgm 

Calcium Pantothenates oso. eee 3.0 mgm, 


Calcium (as Dicalcium Phosphate Anhydrous) -_-_ 78.0 mgm. 
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Formula :—Continued 
Each capsule contains :—Continued 


Phosphorus (Dicalecium Phosphate) -.....---_____ 54.0 mgm, 
NIA OUR Md xs k nt er Socseeo SSE EWE BOS oe ar hae 30.0 mgm. 
Iron (as Ferrous Sulfate Dried) _.._....._________ 20.0 mgm. 
HolieyjaqiGt.J 2s a eens np Se tee ae .25 mgm, 
PG as Gig se ag es Ee Soe ee rope ly 10.0 mgm, 
Vitamin E (as di-alpha ‘Tocopheryl Acetate 
equivalent by biological assay to) ---__=_________ 2 al Us 

GUGM eA Cid atte eh oS 8 re Ee 12.0 mgm. 
nogitel 4 225 ta ae $b Ee i ge 20.0 mgm. 
Choline Dihydrogen; Citrates Ssh). Dees Leer) 20.0 mgm. 
POLASSLUIIRTOGIOR: eaters Se a Ss Be re el ee 0.15 mgm. 
Manganese (as Manganese Sulphate Anhydrous)___ 0.8 mgm. 
Copper,.(as Copper Sulfate) maas he et 0.2 mgm, 
Magnesium (as Magnesium Sulfate) _-_.__________ 0.4 mgm. 
PATIOS (sta. STAC) ce ee ree oe ee ee oo 0.08 mgm, 


In a base of Brewer’s Yeast 
Directions: 

Adults—1 capsule daily or as directed by the physician. 

Par. 8. Respondent causes the said preparation, when sold, to be 
transported’ from her place of business in the State of Iowa to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said prep- 
aration in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. The volume of business in such commerce has been 
and is substantial. 

Par. 4. In the course and conduct of her said business, respondent 
has disseminated, and caused the dissemination of, certain advertise- 
ments concerning the said preparation by the United States mails and 
by: various means in commerce as “commerce” is defined in the Federal] 
Trade Commission Act, including, but not limited to, circulars and 
brochures, and by means of radio broadcasts transmitted by radio 
stations located in various States of the United States having sufficient 
power to carry such broadcasts across State lines, for the purpose of 
inducing, and which were likely to induce, directly or indirectly, the 
purchase of said preparation; and has disseminated, and caused the 
dissemination of, advertisements concerning said preparation by vari- 
ous means, including but not limited to the aforesaid media, for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of said preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 5. Among and typical, and illustrative, but not all-inclusive 
of the statements and representations contained in said advertise- 
ments disseminated as hereinabove set forth are the following: 


693-490—64—40 
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If you tire easily, if you feel run-down or are subject to stress and strain 
due to a vitamin and mineral deficiency,* * * try * * * VITALIFE * * *, * * * 
Don’t let a nutritional deficiency rob you of youthful vigor and vitality. Be- 
plenish your body with high potency VITALIFE Capsules to help you feel better, 
look better, sleep better. 

If you * * * are subject to * * * tension due to a vitamin and mineral de- 
ficiency * * * take * * * VITALIFE# and feel the difference in just a few days 
time! 

Don’t think you are getting old because you are constantly tired, weak, run- 
down and nervous... or, if you suffer from digestive distress, restless, sleep- 
less nights, due to a lack of vitamins and minerals! Why not test * * * VITA- 
LIFE’* * *! 

This time of year, during changeable weather, is when those miserable colds 
sneak up on us! If you’re tired, weak, nervous and run-down because of a 
vitamin and mineral deficiency, a cold can-develop into something much more 
dangerous! * * * Take high-potency VITALIFE! 

VITAMIN A—A deficiency of Vitamin A, may cause poor complexion, night 
blindness, rough dry skin, may reduce resistance to infections of the mucous 
membranes. 

VITAMIN B-1—A deficiency of Vitamin B-1 (Thiamine) may cause nervous- 
ness, poor digestion, vague aches and pains, constipation, tiredness, sleeplessness, 
sluggish gall bladder, heart palpitation. 

VITAMIN B-2—A deficiency of Vitamin B-2 (Riboflavin) may cause sore 
lips, sores about corners of the mouth, itching and burning of the eyes, cataracts, 
low vitality, tongue and mouth inflammation. 

VITAMIN B-6—A deficiency of Vitamin B-6 (Pyridoxine) may cause ex- 
treme muscular weakness, leg cramps, dermatitis, certain nervous disorders. 

VITAMIN B-12—A deficiency of Vitamin B-12 may cause anemic conditions, 
tiredness, weakness, sluggish conditions. 

VITAMIN C—A deficiency of Vitamin C (Ascorbic Acid) may cause bleeding 
gums, rheumatic, arthritic aches and pains, muscle stiffness, brittle bones, in- 
fection, pyorrhetic conditions,* * *, weakened blood vessel walls. 

VITAMIN D—A deficiency of Vitamin D may cause poor bone structure, bad 
teeth, calcium deficiency, rickets, arthritis. 

IRON—A deficiency of Iron may cause anemia, lack of pep, energy, vitality, 
pale complexion, improper development of red blood cells, palpitation of the 
heart, & general run-down condition. 

CALCIUM—A deficiency of Calcium may cause muscle soreness, headaches, 
rheumatic, arthritic aches and pains, nervousness, wasting, shrinking and fra- 
gility of the bones, spasms, poor teeth, low metabolism, attacks of cramping leg 
muscles while in bed at night. 


x Ke * 


NIACINAMIDE—A deficiency of Niacin (Niacinamide) may cause nervous- 


ness, mental inactivity, headaches, dizziness, insomnia, digestive distress, 
despondency. 


CALCIUM PANTOTHENATE—A deficiency of Calcium Pantothenate may 


cause gray hair, loss of hair, inflammation of intestinal tract, certain types of 
nerve degeneration. 


Par. 6. Through the use of the said advertisements and others 
similar thereto not specifically set out herein, respondent has repre- 
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sented and is now representing, directly and by implication, that 
“Vitalife Vitamins and Minerals”: 

(a) Will be of benefit in the prevention and treatment of colds, 
sluggish gall bladder, heart palpitation, cataracts, rheumatic and ar- 
thritic aches and pains, arthritis, pyorrhetic conditions, shrinking of 
the bones, low metabolism, gray hair, loss of hair, inflammation of 
the intestinal tract and certain types of nerve degeneration. 

(b) Will be of benefit in the treatment of tiredness, weakness, ner- 
vousness, nervous disorders, restlessness, sluggishness, insomnia, lack 
of pep, energy, vigor and vitality, mental inactivity, headache, dizzi- 
ness, constipation, digestive distress, despondency, poor complexion, 
rough dry skin, infections of the mucous membranes, sore lips, mouth 
sores, bleeding gums, ocular itching and burning, inflammations of 
tongue and mouth, muscular weakness, leg cramps, dermatitis, muscle 
stiffness, infection, weakened blood vessel walls, bad teeth, pale com- 
plexion, general run-down condition, brittle bones, wasting and fra- 
gility of the bones, and spasms. 

Par. 7. The said advertisements were and are misleading in mate- 
rial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal ‘Trade Commission Act. 
In truth and in fact “Vitalife Vitamins and Minerals”: 

(a) Will not be of benefit in the prevention or treatment of colds, 
sluggish gall bladder, heart palpitation, cataracts, rheumatic or ar- 
thritic aches or pains, arthritis, pyorrhetic conditions, shrinking of 
the bones, low metabolism, gray hair, loss of hair, inflammation of the 
intestinal tract, or any type of nerve degeneration. 

(b) Except in a small minority of persons in whom such symptoms 
are caused by an established deficiency of one or more of the nutrients 
provided by the preparation, will not be of benefit in the treatment of 
tiredness, weakness, nervousness, nervous disorders, restlessness, slug- 
gishness, insomnia, lack of pep, energy, vigor or vitality, mental inac- 
tivity, headache, dizziness, constipation, digestive distress, despond- 
ency, poor complexion, rough dry skin, infections of the mucous mem- 
branes, sore lips, mouth sores, bleeding gums, ocular itching or burn- 
ing, inflammations of tongue or mouth, muscular weakness, leg cramps, 
dermatitis, muscle stiffness, infection, weakened blood vessel walls, bad 
teeth, pale complexion, general rundown condition, brittle bones, wast- 
ing or fragility of the bones, or spasms. 

Furthermore, the statements and representations in said advertise- 
ments have the capacity and tendency to suggest and do suggest to 
persons who are tired, weak, nervous, restless, sluggish, despondent 
and constipated, who have nervous disorders, weakened blood vessel 
walls, bad teeth and pale complexion, who lack pep, energy, vigor and 
vitality, who are mentally inactive, and who suffer from headache, 


612 FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 F.T.C. 


dizziness, digestive distress, insomnia, poor complexion, rough dry 
skin, infections of the mucous membranes and other infections, sore 
lips, mouth sores, ocular itching and burning, inflammations of tongue 
and mouth, muscular weakness, leg cramps, dermatitis, bleeding gums, 
muscle stiffness, brittle bones, wasting and fragility of the bones, and 
spasms that there is a reasonable probability that they have symptoms 
which will respond to treatment by the use of respondent’s prepara- 
tion. _In the light of such statements and representations, said adver- 
tisements are misleading in a material respect and therefore constitute 
“false advertisements” as the term is defined in the Federal Trade 
Commission Act, because they fail to reveal the material fact that in 
the great majority of persons having any of the symptoms set out 
above in subparagraph (b) of PARAGRAPH SIX, none of these said 
symptoms is caused by an established deficiency of one or more of the 
nutrients provided by “Vitalife Vitamins and Minerals”, and that in 
such cases the said preparation will be of no benefit. 

Par. 8. The dissemination by the respondent of the false advertise- 
ments, as aforesaid, constituted, and now constitutes, unfair and de- 
ceptive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Acct. 


Mr. Berryman Davis for the Commission. 
Frank EF’. and Arthur Getileman, by Mr. Frank EF. Gettleman, 
Chicago, Il., for the respondent. 


Inrriau Decision By Raymonp J. LyNou, Heartne Examiner 


The complaint in this proceeding, issued May 15, 1961, charges the 
above-named respondent, with violation of the provisions of the Fed- 
eral Trade Commission Act. 

On July 31, 1961, there was submitted. to the undersigned hearing 
examiner an agreement between respondent. and counsel supporting 
the complaint providing for the entry of a,consent order. 

Under the foregoing agreement, the respondent admits the jurisdic- 
tional facts alleged in the complaint... The parties agree, among other 
things, that the cease and desist order there set forth may be entered 
without further notice and have the same force and effect as if entered 
after a full hearing and the document includes a waiver by the re- 
spondent of all rights to challenge or contest the validity of the order 
issuing in accordance therewith. The agreement further recites that 
it.is for settlement purposes only and does not constitute an admis- 
sion by the respondent that she has violated the law as alleged in the 
complaint, and that the complaint may be. used in construing the 
terms. of the order. 


VITALIFE, ETC. 613 
608 Order 


The hearing examiner finds that the content of the agreement 
meets all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appropriate 
basis for settlement and disposition of this proceeding, the agreement 
is hereby accepted, and it is ordered that said agreement shall not be- 
come a part of the official record unless and until it becomes a part of 
the decision of the Commission. The following jurisdictional findings 
are made and the following order issued. 

1. Respondent Evelyn Miller is an individual trading as Vitalife, 
Vitalife Vitamins, Vitalife Products, and as Vital Health-Foods Co., 
with her office and principal place of business located at 1404 First 
Avenue East in the City of Cedar Rapids, State of Iowa. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding is 
in the public interest. 

ORDER 


It is ordered, That Evelyn Miller, an individual trading as Vitalife, 
Vitalife Vitamins, Vitalife Products and Vital Health-Foods Co., or 
under any other trade name or names, and respondent’s representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
the preparation designated Vitalife Vitamins and Minerals, or any 
other preparation of substantially similar composition or possessing 
substantially similar properties, whether sold under the same name 
or any other name, do forthwith cease and desist, directly or in- 
directly, from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or indirectly : 

(a) That said preparation will be of benefit in the prevention or 
treatment of colds, sluggish gall bladder, heart palpitation, cataracts, 
rheumatic or arthritic aches or pains, arthritis, pyorrhetic conditions, 
shrinking of the bones, low metabolism, gray hair, loss of hair, inflam- 
mation of the intestinal tract, or any type of nerve degeneration. 

(b) That said preparation will be of benefit in the treatment of 
tiredness, weakness, nervousness, nervous disorders, restlessness, slug- 
gishness, insomnia, lack of pep, energy, vigor or vitality, mental 
inactivity, headache, dizziness, constipation, digestive distress, de- 
spondency, poor complexion, rough dry skin, infections of the mucous 
membranes, sore lips, mouth sores, bleeding gums, ocular itching or 
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burning, inflammations of tongue or mouth, muscular weakness, leg 
cramps, dermatitis, muscle stiffness, infection, weakened blood vessel 
walls, bad teeth, pale complexion, general rundown condition, brittle 
bones, wasting or fragility of the bones, or spasms, unless such adver- 
tisement expressly limits the effectiveness of the preparation to those 
persons whose symptoms have been caused by an established deficiency 
of one or more of the nutrients provided by the preparation and, 
further, unless the advertisement clearly and conspicuously reveals the 
fact that in the great majority of persons these symptoms are caused by 
conditions other than those which may respond to treatment by the 
use of the preparation, and that in such persons the preparation will 
not be of benefit. 

2. Disseminating or causing the dissemination of any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal: Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall on the 23rd day of 
September 1961, become the decision of the Commission; and, ac- 
cordingly: 

It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon her of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which she has complied with the order to cease and desist. 


In toe Marrer or 


UNION CARBIDE CORPORATION 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SKC. 7 OF 
THE CLAYTON ACT 


Docket 6826. Complaint, July 8, 1957—Decision, Sept. 25, 1961 


Order requiring the nation’s second biggest chemical company and largest pro- 
ducer of polyethylene resins used for making polyethylene film, to divest it- 
self of the largest manufacturer of polyethylene film, formerly an important 
customer, which it acquired on Dec. 31, 1956, in an exchange of its stock for 
the acquired company’s assets. 
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The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of Section 7 of the Clayton Act (15 U.S.C. Sec. 
18), as amended and approved December 29, 1950, hereby issues its 
complaint, charging as follows: 

Paracrary 1. Respondent Union Carbide Corporation, hereinafter 
referred to as Union Carbide, is a corporation organized and existing 
under the laws of the State of New York, with its principal office and 
place of business located at 30 East 42nd Street, New York, New York. 

Union Carbide is the second largest chemical company in the United 
States and almost twice as large as the next largest chemical company 
in terms of sales and assets. In 1950 it had assets of $869,175,000 and 
sales of approximately $758,254,000. By 1956 it had assets of $1,459,- 
748,000 and sales of approximately $1,324,506,000; percentagewise an 
increase of 75% in sales and 68% in assets since 1950. 

Union Carbide does business worldwide, with properties and facili- 
ties throughout the United States and foreign countries. Its manu- 
facturing and distributing facilities are divided into five major groups: 
(1) alloys and metals accounting for 25% of total sales; (2) chemi- 
cals, accounting for 28% of total sales; (3) electrodes, carbons and 
batteries, accounting for 12% of total sales; (4) industrial gases and 
carbides, accounting for 15% of total sales; and (5) plastics, account- 
ing for 20% of total sales in 1956. Union Carbide is engaged in the 
sale and distribution of the above-named product groups, including 
polyethylene resins and vinyl resins, throughout the several states 
of the United States, in commerce, as “commerce” is defined in the 
Clayton Act. 

Union Carbide’s plastics are sold and distributed in commerce, as 
aforesaid, through the Bakelite Company, a division of Union Carbide. 
Bakelite’s plant locations for the production of high-pressure poly- 
ethylene resins include plant sites at Texas City and Seadrift, Texas; 
Torrance, California; and at South Charleston, West Virginia. High- 
pressure polyethylene resins are sold and distributed by Bakelite, for 
various uses, to a number of processors among which are extruders 
engaged in the manufacture of polyethylene film, tubing and sheeting, 
hereinafter referred to as polyethylene film. 

In 1955 Union Carbide had polyethylene resins sales of $85,481,000 
which accounted for approximately 61% of the total national sales of 
$138,264,000 by all producers. Its polyethylene resins sales of $91,- 
302,000 in 1956 were approximately 34% of its total plastic sales and 
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were greater than the sale of any other plastic resins manufactured by 
Union Carbide. 

Union Carbide had a capacity in 1956 for the production of approxi- 
mately 300,000,000 pounds of high-pressure polyethylene resins, or 
approximately 46% of the estimated total national capacity of 650,- 
000,000 pounds. Its capacity for production of said polyethylene 
resins in 1956 was more than double that of its nearest competitor, 
E. I. du Pont.de Nemours & Co., Inc. 

Par. 2. Visking Corporation, hereinafter referred to as Visking, a 
corporation organized October 27, 1925, was, prior to December 31, 
1956, doing business under and by virtue of the laws of the State of 
Virginia, with its principal office and place of business located at 6733 
West 65th Street, Chicago, Illinois. 

In 1950 Visking’s sales were $24,580,000 and its assets were $17,460,- 
000. By 1956 its sales had increased to $56,022,000 and its assets had 
increased to approximately $38,309,000; percentagewise an increase of 
128% in sales and 119% in assets since 1950. 

Visking was engaged primarily in the manufacture of synthetic 
sausage casings and polyethylene film. Its synthetic sausage casings 
were sold principally to meat packers and sausage makers. The major 
part of its polyethylene film was sold directly to converters and a minor 
part to certain direct consumer industries such as the construction 
industry. It sold and distributed said products throughout the several 
states of the United States, in commerce, as “commerce” is defined in 
the Clayton Act. 

Visking had two basic divisions, the Food Casing Division, with 
headquarters in Chicago, Illinois, and the Plastics Division, with head- 
quarters in Terre Haute, Indiana. Visking had plants for the pro- 
duction of synthetic sausage casings and polyethylene film in the 
following locations: 


. Synthetic Poly- 
Location sausage etbylene 
casings m 
United States: 
Obieago, iMnois/ 12. Piet ee) Oe tatty Re Sale ee er eee nee tay x 
Teoudon-.Pennessee: sac se soe Seen oe ees ae a eee ee Oe x 
Merrei Haute, Nmdiahal’ Iz ety ias ss Se ey ee eee ee Ee ae oe x 
Memington, (New Jersey. <2. 2 Seer ene ee ee Ne, a ere RC eee x 
Fremont, iCaljformiacout et vy sere ig | bleh eases iebn eee Nie ee aes 3 x 
Oanada: oS 1 Gi ae rey ea eran a Se ee 
Visking, td - <5 00-2 <a ee eee ee er Le ee ee Bs xs x 
Dominion Viscose Products, Widessssceee oe emer a ee reece en an. eo eeine x 
England: 
Viskase, Ltd: (G0 percem tio wre dl) eee ee Nee ee x 
British, Visqueen;(33 percent owned) G2225_ hie Set Wht ee x 
France:, .Viscora,, S.A... (60 percent, owmed) sees ss eo ot en ee Coy 
Italy:" Pirelli; 8; pA. /(20\percent owned) theraesee. Sate Rie ei Ie SE Pr ec x 
Brazil: Visking do Brasil (50 percent owned).._________--______.-...._.......__. xo Ne 


———————_— S— ee eSeSeFSSSSSSFSSsSSSSSSSSSSSSsssSSMMMMSsMMMee 


UNION CARBIDE CORPORATION 617 
614 Complaint 


Visking was the first to introduce cellulose sausage casings and its 
sales accounted for approximately 75% of the synthetic sausage cas- 
ings sold in 1954. In 1956 it sold 12,201,000 pounds of cellulose sau- 
sage casings valued at $25,591,000; it also sold approximately 858,000 
pounds of plastic sausage casings valued at $1,498,000. Visking has 
been the largest producer of polyethylene film for several years. Its 
sales of polyethylene film in 1956 accounted for approximately 40% 
of total national sales. In 1956 it sold approximately 47,880,000 
pounds of polyethylene film valued at approximately $27,000,000. 

Par. 3. In 1956 Union Carbide’s sales accounted for over 50% of 
the high-pressure polyethylene resins sold in the United States. It 
was also a major producer of vinyl and other plastics. Its sales of 
polyethylene resins had increased from approximately $85,482,000 in 
1955 to $91,302,000 in 1956 and its total shipments had increased by 
33,045,370 pounds over 1955. It was the principal supplier of poly- 
ethylene resin to extruders of polyethylene film. It had approxi- 
mately nine competitors engaged in the manufacture and sale of 
polyethylene resins. 

In 1956 Visking sold approximately 65% of the synthetic sausage 
casings and approximately 40% of the polyethylene film sold in the 
United States. Its sales of synthetic sausage casings were $27,089,000 
and its total shipments were 13,059,000 pounds in 1956. Its sales of 
polyethylene film were approximately $27,000,000 and its total ship- 
ments were approximately 47,830,000 pounds in 1956. Substantially 
all synthetic sausage casings are manufactured from regenerated cellu- 
lose. Some are manufactured from plastics, such as polyethylene and 
vinyl. Polyethylene film is manufactured from polyethylene resin. 
Visking had two competitors in the manufacture and sale of cellulose 
sausage casings, both of whom operated under a licensing arrangement 
with Visking. It had approximately fifty competitors engaged in the 
manufacture and sale of polyethylene film. Six of these competitors 
were licensed by Visking under a uniform licensing agreement to man- 
ufacture polyethylene film. 

In addition to the aforesaid licensing arrangements which Visking 
had with certain of its competitors, it held a royalty-free non-assign- 
able license from Union Carbide for the production, use and sale of 
vinyl film, sheeting, rods, tubes and monofilaments. Wisking had also 
granted Union Carbide a license to certain patents regarding the 
manufacture and use of plastics as it had or might get at any future 
date. Visking further had contracted with Union Carbide for the 
conduct of a development and testing program on such synthetic 
resins as might be submitted to it by Union Carbide for commercial 
suitability tests. During 1956 Union Carbide made payments of 
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$300,000 to Visking in connection with their research and patent 
development contract, and $250,000 under their patent license 
agreement. 

In 1955 Visking’s purchases of polyethylene resin amounted to 41,- 
820,000 pounds valued at approximately $16,326,000, of which ap- 
proximately 82% or 35,116,000 pounds valued at $13,434,000 were 
purchased from Union Carbide. In 1956, 47,953,000 pounds valued 
at $18,031,000 of Visking’s total polyethylene resin requirements of 
52,127,000 pounds valued at $19,965,000 were purchased from Union 
Garbide, 

On January 1, 1955, Union Carbide entered into an agreement with 
Visking a icine for discounts on polyethylene resin purchased on 


the following scale: 
Quantity Discounts 
(Pounds) (Percent) 
O=As mall font ee ek San ee Ye ee ee 0 
42S Soil OMe ge ee el ce Pe eee, 2 SIE ee 4 
fan Fe Baer 8B C04 0 oe ae eo a 3 a eee ORE IN Ae ee 7 
AAS ODE ec Os cae ee a ee ee eee eee 8% 
2A, milliontand: 0ver= 222 eC Ae Bs eh ees Soe See 10 


Visking was the only polyethylene film extruder purchasing poly- 
ethylene resin from Union Carbide in quantities sufficient to qualify 
for discounts of 7% or more under this schedule. Similar agree- 
ments were not entered into by Union Carbide with its other customers 
engaged in the manufacture of said film. 

Par. 4. On September 14, 1956, Union Carbide and Visking en- 
tered into a memorandum agreement providing for the purchase of 
Visking by Union Carbide. On that date the stock which Union 
Carbide agreed to exchange for Visking’s assets was valued at about 
$102,437,000 and Visking’s stock was valued at about $85,364,000. On 
or about December 31, 1956, Union Carbide acquired all, or substanti- 
ally all, of the assets of Visking by exchanging about 864,449 shares 
of its stock for the business and assets of Visking. Visking is pres- 
ently operated as Visking Company, a division of Union Carbide. 

Par. 5. The effect of the aforesaid acquisition of Visking by Union 
Carbide may be substantially to lessen competition or to tend to create 
a monopoly in the manufacture, sale and distribution of polyethylene 
resin, polyethylene film, and synthetic sausage casings in the United 
States within the meaning of Section 7 of the Clayton Act, as amended. 

The probable aforesaid effects may include the fol wane: among 
others: 

1. Union Carbide, the largest producer of polyethylene resin, by 
acquiring Visking, the largest producer of polyethylene film, RR 
its business in such a manner as may substantially increase its position 


UNION CARBIDE CORPORATION 619 
614 Decision 


in the manufacture, sale and distribution of polyethylene resin and 
film; and it may exercise the inherent powers of its acquired position 
to substantially lessen competition or to tend to create a monopoly in 
the manufacture, sale and distribution of polyethylene resin or poly- 
ethylene film. 

2. This acquisition has the effect of lessening actual or potential 
competition by foreclosing or tending to foreclose other manufac- 
turers of polyethylene resin from a substantial share of the market 
for polyethylene resin. 

3. As the principal source of supply for polyethylene resin and as 
the principal competitor of other polyethylene film extruders, Union 
Carbide has acquired a position whereby it may manipulate prices or 
use other means to lessen competition or tend to create a monopoly. 

4. This acquisition may eliminate or restrict opportunities which 
extruders of polyethylene film have to influence the supply or price 
of said product, or to engage in independent market behavior contrary 
to the interest of Union Carbide. 

5. This acquisition may preclude or limit entry of actual or poten- 
tial competitors in the manufacture and sale of polyethylene film. 

6. The acquisition of Visking, the dominant manufacturer and dis- 
tributor of synthetic sausage casings, by Union Carbide, a company 
which has a much greater financial, research, and resource position, 
may tend to lessen competition and exclude actual or potential com- 
petitors from entering the synthetic sausage casing business. 

7. Union Carbide, in acquiring Visking, has eliminated any poten- 
tial competition between itself and Visking in the manufacture, sale 
or distribution of polyethylene resin, polyethylene film, or synthetic 
sausage casings. 

Par. 6. The foregoing acquisition, acts and practices of respond- 
ent, as hereinbefore alleged and set forth, constitute a violation of 
Section 7 of the Clayton Act (15 U.S.C. Sec. 18) as amended and 
approved December 29, 1950. 


Messrs. J. Wallace Adair and Dawid J. McKean for the 


Commission ; 

Kelley, Drye, Newhall & Maginnes, by Messrs. Joseph H. Smith, 
William EF. Huth, Francis 8S. Bensel, Milton. Handler, Stanley D. 
Robinson and Kenneth J. Jones, New York, N.Y., for respondent. 


Initia, Decrston sy ABNER E, Liescoms, Hearrne EXAMINER 


A. THE COMPLAINT AND ANSWER 


1. The complaint in this proceeding was issued on July 8, 1957, 
charging the respondent corporation with violating § 7 of the Clayton 
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Act (15 U.S.C. § 18), as amended, by acquiring “all or substantially 
all” of the assets of the Visking Corporation. Specifically, the com- 
plaint alleges that the effect of the acquisition may be substantially 
to lessen competition or to tend to create a monopoly in the manu- 
facture and sale of three products, namely: (a) polyethylene resins, 
which were and are manufactured and sold by Union Carbide; (b) 
polyethylene film, which was manufactured and sold by the Visking 
Corporation, and. (c). synthetic sausage casings, which were also 
manufactured and sold by the Visking Corporation. The part of the 
Clayton Act upon which the complaint is based provides that 

. . no corporation subject to the jurisdiction of the Federal Trade Commis- 
sion shall acquire the whole or any part of the assets of another corporation 
engaged also in commerce, where in any line of commerce in any section of the 
country, the effect of such acquisition may be substantially to lessen competition, 
or to tend to create a monopoly. 
An answer was submitted by Respondent on September 25, 1957, 
which in general denies the material allegations of the complaint. 


B. HEARINGS IN SUPPORT OF THE CASE-IN-CHIEF 


2. Hearings in support of the case-in-chief commenced on Novem- 
ber 12, 1957, and were held before the late Hearing Examiner Frank 
Hier in New York, Philadelphia, Chicago, and Washington, D.C., on 
various days in November and December, 1957, and in March, 1958. 
Counsel supporting the complaint rested their case-in-chief on March 
21, 1958. 


C. THE MOTION TO DISMISS THE COMPLAINT AND RULINGS THEREON 


3. On May 12, 1958, the Respondent, prior to presenting any de- 
fense, submitted to the late Hearing Examiner Hier a motion to dis- 
miss the complaint. The motion averred that counsel in support of 
the complaint had failed to present prima facie evidence that regen- 
erated cellulose sausage and meat casings, polyethylene film and poly- 
ethylene resin each constitutes a line of commerce or relevant market 
within the meaning of § 7 of the Clayton Act, as amended; and fur- 
ther, that regardless of how lines of commerce or relevant markets 
might be defined, counsel supporting the complaint had failed to 
present prima facie evidence that the effect of Respondent’s acquisition 
constituted a violation of § 7 of the Clayton Act, as amended. 

4. On August 19, 1958, the late Hearing Examiner Hier issued an 
order and opinion granting in part and denying in part Respondent’s 
motion to dismiss the complaint. He ruled, in substance, as follows: 

(1) That a prima facie case had been developed that high-pressure 
process polyethylene resin sold for film extrusion purposes constituted 
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a line of commerce or relevant market and that there existed a’ reason- 
able probability that competition may be lessened in such market by 
reason of the acquisition of the Visking Corporation by the Union 
Carbide Corporation ; 

(2) That polyethylene film is sold and used in substantial quan- 
tities in five fields, namely: flexible packaging, agricultural, construc- 
tion, industrial, and decoration ; there is a reasonable probability that 
competition may be lessened in the relevant market of polyethylene 
film sold to and used by the converters for flexible packaging; but 
that counsel supporting the complaint has made out no such prima 
facie case as to the polyethylene film sold for agricultural, construc- 
tion, industrial and decorative purposes. Accordingly, the motion 
to dismiss was denied as to polyethylene film sold for flexible pack- 
aging purposes, but granted as to polyethylene film used for the four 
other purposes named above; and 

(3) That a prima facie case has been established that regenerated 
cellulose sausage and meat casings constitute a line of commerce or 
relevant market, but that counsel supporting the complaint had failed 
to establish a prima facie case of a reasonable probability that the 
acquisition in question may substantially lessen competition or tend 
toward a monopoly in that line of commerce, and the motion to dis- 
miss the complaint as to that charge was granted. 

No appeal was taken from the above-described order. 


D. HEARINGS FOR THE RESPONDENT AND PROPOSED FINDINGS 


5. Thereafter, Respondent presented its defense, hearings being held 
in November, 1958, and in January, February, April and June, 1959, 
until they were halted on June 10, 1959, by the accidental death of 
Hearing Examiner Hier. On June 18, 1959, the present hearing 
examiner was assigned to hear this proceeding in lieu of Hearing 
Examiner Hier, and by order dated July 23, 1959, he adopted in sub- 
stance the above-described order granting in part and denying in part 
Respondent’s motion to dismiss the complaint herein. 

6. Subsequently, further hearings were held on behalf of the Re- 
spondent in August, September and November, 1959, and in January, 
February and March, 1960. Respondent rested its defense on March 1, 
1960, and counsel supporting the complaint presented rebuttal in May 
and June. A short surrebuttal hearing was held in Washington, 
D.C., on June 17, 1960, and the record was then closed for the recep- 
tion of evidence. The record contains more than 9,100 pages of tran- 
script, over 1,200 exhibits, and numerous proposed findings as to facts 
and proposed conclusions. Opposing reply briefs were submitted on 
November 30, 1960. 
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EK. THE ACQUIRING CORPORATION—UNION CARBIDE CORPORATION, 
A CORPORATION 


7. The Respondent Corporation, sometimes hereinafter referred to 
as Union Carbide, is a corporation organized and existing under the 
laws of the State of New York, with its principal office and place of 
business located at 30 East 42nd Street, New York, New York. 

8. Union Carbide is the second-largest chemical company in the 
United States, with properties and facilities located in various parts 
of the country. In 1950 it had assets of $869,175,000 and sales of 
approximately $758,254,000. By 1956 it had acquired assets of $1,459,- 
748,000, including the assets of The Visking Corporation, and had 
increased its sales to approximately $1,324,506,000, including the net 
sales of The Visking Corporation. 

9. Union Carbide’s business is divided into seven major groups of 
products, as follows: (1) alloys and metals; (2) carbon products; (3) 
chemicals; (4) industrial gases and carbides; (5) plastics; (6) nuclear 
products, and (7) consumers’ products, such as Prestone and Trex 
anti-freezes, Eveready flashlight cases and batteries, and Pyrofax 
bottled gas. Approximately ten percent of its total sales in 1957 
consisted of such consumer products. Respondent’s various operating 
activities are carried on through numerous corporate divisions and 
subsidiaries, which in 1957 were substantially as follows: 


Electro Metallurgical Co.: Produces more than 100 different alloys and alloy- 
ing metals for use in making steel, cast-iron and nonferrous metals, also 
silicon metal and high-silicon alloys. These products are added to metals 
while molten to cleanse them of impurities and impart desirable properties, 
such as strength, toughness, and resistance to wear, heat and corrosion. 
Chromium alloys, for instance, make steel “stainless.” The Division also pro- 
duces calcium carbide, sold by Linde Company for use in making acetylene; 

Haynes Stellite Co.: Produces a wide variety of special alloy metals designed 
to withstand extreme heat, corrosion and wear; 

Union Carbide Ore Co.: Procures domestic and foreign ores used by the cor- 
poration for metallurgical and other purposes; 

Union Carbide Chemicals Co.: Produces more than 400 synthetic organic chemi- 
cals, such as ethylene oxide, ethanol, isopropanol; the ethanolamines; acrylo- 
nitrile, a major starting material for new synthetic fibers; hydroxyethyl cel- 
lulose (“Cellosize’) widely used in paints and emulsions; and others, which 
enter into every important branch of industry; 

Union Carbide Olefins Co.: Produces and sells ethylene and other related prod- 
ucts that are used in the preparation of organic chemicals : 

Silicones Division: Produces a large number of various chemical specialties and 
industrial chemicals, including raw materials for silicone metal, and silicone 
products; 

National Carbon Company: Produces a wide range of carbon and graphite pro- 
ducts used in essentially every segment of industry ; 
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Kemet Company: Primarily engaged in the manufacture and sale of barium 
getters and other devices used in the manufacture of vacuum tube grids, and 
other materials for the electronics industry ; 

Linde Company: Principally engaged in the extraction of various gases from 
the air and the sale of these industrial gases, together with the equipment 
necessary for their use; 

Bakelite Company: Sells many different formulations based on each of the four 
major types of plastics: polyethylene, vinyl, phenolic, and styrene; also two 
new types, epoxies and silicones; 

Visking Company: Produces synthetic food casings and plastic films, used in 
packaging processed meat and sausage products and in manufacture of skin- 
less frankfurters, and polyethylene film for flexible packaging material under 
the trade-mark “Visqueen” ; 

Pyrofax Gas Corporation: Markets portable cylinders of liquefied gas for con- 
sumer use, and gas appliances utilizing this gas; 

Union Carbide Canada Limited: Has six divisions operating 39 plants and sales 
offices throughout Canada; 

Union Carbide Development Company: Promotes the overall growth and expan- 


sion of the corporation ; 

Union Carbide International Company: Handles export sales of Corporation 
products and represents the Corporation for numerous affiliated producing and 
selling companies abroad ; and 

Union Carbide Nuclear Company: Has more than 100 uranium mines in Colo- 
rado; capacity for processing uranium ores in Colorado and Utah, 2,400 tons 
per day. Operates the Atomic Energy Commission’s production and develop- 
ment installations at Oak Ridge, Tennessee, and Paducah, Kentucky. 

10. It must be remembered that, although Union Carbide and its 
various divisions and subsidiaries manufacture many and varied prod- 
ucts, the only ones with which we are directly concerned herein are 
polyethylene resin, which has been continuously manufactured and 
sold by Union Carbide since prior to its acquisition of The Visking 
Corporation, and polyethylene film and synthetic sausage casings, 
which were manufactured and sold by The Visking Corporation, but 


not by Union Carbide, prior to that acquisition. 
F. THE ACQUIRED CORPORATION—THE VISKING CORPORATION 


11. The Visking Corporation, hereinafter sometimes referred to as 
Visking, was incorporated in the State of Virginia on October 27, 1925, 
and prior to its acquisition by Union Carbide on December 31, 1956, 
was doing business by virtue of such incorporation, with its principal 
office and place of business located at 6733 West 65th Street, Chicago, 
Illinois. 

12. In 1950 Visking had assets valued at $17,460,000, with sales for 
that year of $24,580,000. By 1956, the year of the acquisition in ques- 
tion, its assets had increased to approximately $38,309,000 and its 
yearly sales to $56,022,000; percentagewise, an increase of 119% in 
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assets and 128% in sales since 1950. As observed by the late Hearing 
Examiner Hier, “It, too, has a dynamic and aggressive history—”. 

13. Visking was engaged primarily in the manufacture of two prod- 
ucts, namely, synthetic sausage casing and polyethylene film. Its 
synthetic sausage casings were sold principally to meat packers and 
sausage makers. Its polyethylene film was manufactured from poly- 
ethylene resin, a large amount of which it purchased from Union 
Carbide. Visking sold its film directly to converters and to end users, 
and distributed its products throughout the several states of the United 
States in commerce, as “commerce” is defined in the Clayton Act, as 
amended. 

14. Visking had two basic divisions, the Food Casing Division, with 
headquarters in Chicago, Illinois, and the Plastics Division, with head- 
quarters in Terre Haute, Indiana. Its plants for the production of 
synthetic sausage casings in this country were located in Chicago, 
Illinois, and in Loudon, Tennessee. Its plants for the production of 
polyethylene film in this country were at Terre Haute, Indiana, 
Flemington, New Jersey, and Fremont, California. 


G. THE ACQUISITION OF VISKING BY UNION CARBIDE 


15. As of December 31, 1956, Union Carbide acquired substantially 
all of the property, assets, good will and business as a going concern 
of The Visking Corporation in exchange for 864,449 shares of Union 
Carbide common stock, pursuant to the provisions of a Plan and 
Agreement of Reorgan:zation, dated November 21, 1956, and a memo- 
randum agreement, dated September 14, 1956, between Union Carbide 
and Visking. On November 21, 1956, based on the closing price for 
the day on the New York Stock Exchange ($105.125 per share), 
of which judicial notice is taken, the value of said Union Carbide 
shares was approximately $90,875,201. The Plan of Reorganization 
also provided for the assumption by Union Carbide of Visking’s 
liabilities, the prompt dissolution of Visking and the distribution 
of Union Carbide stock to the stockholders of Visking according 
to their respective interests. In the course of the reorganization the 
Visking stockholders in effect exchanged their stock in Visking for 
stock in Union Carbide at the rate of one share of Union Carbide 
voting stock for each 2.5 shares of Visking stock held by them. 

16. Since January 1, 1957, the properties and business acquired by 
Union Carbide pursuant to the approved Plan of Reorganization 
have been operated as a division of Union Carbide under the name 
of the Visking Company Division of Union Carbide Corporation. 
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17. As we have previously observed, § 7 of the Clayton Act pro- 
hibits the acquisition of one corporation by another “—where in 
any line of commerce in any section of the country, the effect of such 
acquisition may be substantially to lessen competition or to tend to 
create a monopoly”. ‘The questions at once arise: What is meant 
by “line of commerce” and “section of the country” ? 

18. The words “section of the country” obviously refer to the 
geographical area in which a line of commerce moves in trade. In 
the present case, we are fortunate in having no conflict between counsel 
as to the meaning of the phrase “section of the country”, because all 
counsel recognize that Respondent’s products are bought and sold 
throughout the United States. Accordingly, we may look anywhere 
in the United States for the effects of the acquisition upon the rele- 
vant lines of commerce. 

19. In common parlance, the phrase “line of commerce” signifies 
a commodity or class of commodities which is bought and sold in 
trade among the several states. It is difficult, however, if not im- 
possible, in a case such as this, to find or formulate an authoritative 
definition of “line of commerce” which is, at the same time, broad 
enough to satisfy the demands of Respondent’s counsel, and narrow 
enough to satisfy Government counsel. 

20. As might be expected, we have herein a sharp difference of 
opinion on the part of counsel as to the criteria to be employed in de- 
termining the scope of the relevant lines of commerce. For example, 
does the line of commerce of basic resins include all basic resins, or is 
it limited to those basic resins and compounds manufactured and sold 
for film-extrusion purposes only? Also, is the line of commerce in- 
cluding polyethylene limited to polyethylene film manufactured and 
sold for flexible-packaging purposes only, or does that line of com- 
merce include all flexible-packaging products, regardless of the ma- 
terial of which they may be made? 

21. The problem of selecting satisfactory criteria for determining 
the scope of a relevant line of commerce was discussed in some detail 
by the late Hearing Examiner Hier in his ruling on Respondent’s mo- 
tion to dismiss the complaint herein. He compared the two Supreme 
Court decisions which are generally referred to as the Cellophane 
Case and the duPont-General Motors Case [U.S.v. FE. I. duPont de 
Nemours, 351 U.S. 877 (1956) and 353 U.S. 586 (1957) ]. He pointed 
out that the Cellophane Case, wherein the Court defined a line of com- 
merce “in terms of reasonable interchangeability for which [the prod- 
ucts] are produced—price, use and qualities considered”, was a pro- 
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ceeding under the Sherman Act and, asa result, the issue was whether 
an actual monopoly existed, rather than whether there was a reason- 
able threat of monopoly. This fact, he asserted, caused the Court 
to employ a broad, liberal test for determining the relevant line of com- 
merce. The duPont-General Motors Case, he pointed out, involved 
the merger of two corporations under § 7 of the Clayton Act, a pro- 
ceeding in which the issue was not whether there was actual monopoly 
shown, but merely whether there was a reasonable probability that 
monopoly might result from the merger. This fact, he asserted, re-_ 
sulted in the use of a less broad and less liberal test than that applied 
by the Court in the Cellophane Case, 1.e., 


. automobile finishes and fabrics have sufficient peculiar characteristics 
and uses to constitute them products sufficiently distinct from all other finishes 
and fabrics 'to make them a “line of commerce” within the meaning of the Clay- 
ton Act. 


From this comparison Hearing Examiner Hier concluded that. 


Study of these two cases, apart from the small avalanche of commentary 
which immediately followed the latter, lead me after considerable mental travail 
to the conclusion that the two cases are antithetical in approach and philosophy 
and that duPont-General Motors is controlling here. 


22. Counsel supporting the complaint herein maintain Hearing 
Examiner Hier’s conclusion, and base thereon their contentions re- 
garding the scope of the relevant lines of commerce here involved. 
Counsel for the Respondent, however, take the contrary position, and 
assert that “The key language in duPont-General Motors is simply 
a verbal variant of the Cellophane formulation * * *”. They state in 
fact that: 


The most comprehensive discussion of this question to date appears in Judge 
Herlands’ recent decision in United States v. Columbia Pictures Corp. [Trade 
Reg. Rep. (1960 Trade Cas.) Par. 69,766 (S.D.N.Y. 1960) ], where he sustained 
the legality under Section 7 of an acquisition by Screen Gems, a Columbia sub- 
sidiary, of rights to distribute Universal’s pre-1948 feature films to television. 
In so holding, the court ruled that the pertinent line of commerce was not limited 
to the distribution of feature. films to television stations, as claimed by the 
Government, but that it encompassed all forms of television programing 
material. In the course of its opinion, the court stated: 

“To determine whether or not there is a reasonable probability of a sub- 
stantial lessening of competition, Section 7 of the Clayton Act demands an exam- 
ination into economic realities. ~All competition must be considered, including 
competition faced by the product in question from other products. ; 

“The tests enunciated by the authorities are consistent. Effectively, the tes 
‘reasonable interchangeability for the purposes for which (the products) are 
produced—price, use and qualities considered,’ and the test ‘sufficient peculiar 
characteristics and uses to constitute them products sufficiently distinct .... to 
make them a “line of commerce” within the meaning of ‘the Clayton Act’ are 
but different verbalizations of the same criterion. 
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“They require the same accumulation and scrutiny of facts.and application of 
judgment. The task is to find the area of effective competition. The ‘character- 
istics and uses’ formulation does not limit the court’s inquiry to physical at- 
tributes and foreclose inquiry into the competitive situation.” 

23. The Commission in the matter of Brillo Company, Inc., Docket 
No. 6557 (May 238, 1958), in discussing the tests for Peetabidee the 
scope of a line of commerce, stated: 

The test * * * is whether these products are shown by the facts to have such 
peculiar characteristics and uses as to constitute them sufficiently distinct from 
others to make them a “line of commerce” within the meaning of the Act. United 
States v. HE. I. duPont deNemours & Co., 353 U.S. 586. (1957). That the acquired 
and acquiring corporations both made industrial steel wool was only one cir- 
cumstance to be considered. Additional factors which could have been taken 
into account include data relating to the manner in which the products are 
marketed, their physical characteristics, prices and possibly other things bearing 
on the question of whether or not they may be distinguished competitively from 
other wares. * * * [T]he mere fact that articles other than steel wool are 
marketed for industrial use as abrasives is not adequate legal warrant for 
including all abrasive products in the relevant line of commerce. * * *, 
The:Commission, in the case of Reynolds Metals Company, a cor- 
poration, Docket No. 7009, reiterated the idea expressed in the Brillo 
opinion, that additional factors to be considered in defining a line of 
commerce “ * * * included data relating to the manner in which 
the products were marketed, the physical characteristics, prices and 
possibly other things bearing on the question of whether or not they 
may be distinguished competitively from other wares.” The Com- 
mission further concluded that— 

It is clear that while a “line of commerce’ may include an entire industry such 
as “the iron and steel industry,” it may also be confined to a lesser portion of the 
whole industry. United States v. Bethlehem Steel Corporation [168 F, Supp. 576 
(1958) ]. In any such instance, the practices in the industry are of great sig- 
nificance. Hach case requires an examination of its own particular facts before 
a determination can be made. 

24. In the opinion of the Hearing Examiner, it is not necessary, for 
the purpose of defining “line of commerce” in this proceeding, to con- 
sider whether the legal approach and philosophy which determined 
the scope of the “line of commerce” in the Sherman Act Cellophane 
Case “is antithetical in approach and philosophy to that which. deter- 
mined the line of commerce in the duPont-General Motors § 7 deci- 
sion.” It is sufficient, we think, that the Commission has stated, 
in substance, that the appropriate test for defining the line of com- 
merce, in a proceeding such as this, is to determine whether the prod- 
ucts which counsel contends rodd be included in such line of com- 
merce are shown by the evidence to have such peculiar characteristics 
and uses as to constitute them sufficiently distinct from other products 
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to make them a “line of commerce” within the meaning of the Act. 
“At the same time, according to the Commission, we should also con- 
sider data relevant to the manner in which the products are marketed, 
their physical characteristics and prices, and whether the products 
manufactured by the merged corporations are distinguishable com- 
petitively from each other and from other competitive products. In 
other words, we must examine and evaluate the competitive realities 
as they exist and as they may have resulted from the acquisition in 
question. 


I. POLYETHYLENE RESINS—LINES OF COMMERCE 


25. As previously observed, the complaint alleges that an effect of 
the acquisition in question might be substantially to lessen competition 
or to tend to create a monopoly in the manufacture, sale and distribu- 
tion of polyethylene resins. Early in this proceeding, however, coun- 
sel supporting the complaint contended, and now contend, for the rec- 
ognition of an additional line of commerce consisting of film-grade 
polyethylene resins—the grade of polyethylene resins actually sold to 
manufacturers of polyethylene film. 

26. Polyethylene resin is a thermoplastic material produced from 
the hydrocarbon, ethylene gas, by the polymerization, or linking to- 
gether in chain-like form, of ethylene molecules to form polyethylene 
molecules. This linking together is accomplished by subjecting the 
ethylene gas to high temperatures and pressures in the presence of a 
catalyst which initiates and speeds the reaction of ethylene with itself 
to form polyethylene. 

27. Ethylene gas, the startmg raw material for the process, is a 
colorless gas which is one of the constituents of natural gas, and can 
be obtained therefrom by refining, or as a by-product gas from petro- 
leum-refining operations. In making polyethylene resin, ethylene gas 
of high and rigidly-controlled purity is first liquefied. Next it is com- 
pressed to an intermediate pressure, above that of the original ethylene 
gas, but below the final pressure used. At this intermediate pressure 
point the catalyst, and a chain transfer agent or a diluent, if any is 
used, are introduced. The ethylene is then compressed to a much 
higher pressure, and heated. The combination of heat, pressure, and 
catalyst causes the ethylene to react with itself and to polymerize to 
form polyethylene. 

28. The polyethylene formed under these conditions flows to a sepa- 
rator, where the unreacted gas is removed and recycled. The poly- 
ethylene is then extruded into thin ribbons or strands, which are 
cooled, solidified and then cut into 14-inch cubes, granules, or pellets, 
known as “basic resins”. 
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29. The manufacturing process is continuous, with liquefied, com- 
pressed ethylene gas cae fed into one end of a reactor, while the 
mixture of polyethylene aod unreacted ethylene g gas is Fala awn from 
the other end. Since the pressures used are in excess of 1,000 atmos- 
pheres, or approximately 15,000 pounds per square inch, the-reaction 
equipment is necessarily strong and heavy in order to withstand such 
tremendous forces. Union Carbide has about forty resin-producing 
units. These units produce one particular resin for several days at a 
time without switching to another resin with different characteristics. 
Since 1956 Union Carbide has operated its resin plants 365 days per 
year, 24 hours a day. 

30. Polyethylene was developed by the Imperial Chemicals In- 
dustry, commonly referred to as ICI, in England in about 1933. The 
method of manufacture employed by ICI involved the application 
of extremely high pressures in the polymerization of ethylene gas. 
Consequently resin produced by the ICI process is frequently referred 
to as “high pressure process” polyethylene resin. 

31. Union Carbide began the production of polyethylene resins in 
about 1942 under an immunity from the ICI patents granted to it 
during the war by the United States Government. After the war, 
duPont became the exclusive licensee of ICI in the United States, 
and a non-exclusive sub-license was extended by duPont to Union 
Carbide from 1946 to 1952. In 1952 Union Carbide secured a license 
directly from ICI, which continued until the ICI patents expired in 
1956. 

32. From April, 1948 until November, 1954 Union Carbide and 
duPont were the only manufacturers of polyethylene resin in the 
United States. In November, 1954, Eastman Kodak commenced the 
manufacture of such resins. In 1955 five more companies entered 
the field—Dow Chemical Company, Koppers Company, Inc., Mon- 
santo Chemical Company, National Petro-Chemical Corporation (now 
a subsidiary of National Distillers and Chemical Corporation and 
known as United States Industrial Chemicals Company or “U.S.I.”), 
and Spencer Chemical Company. At the present time all eight com- 
panies are manufacturing and selling polyethylene resin. 

33. Polyethylene resin is manufactured and sold for nine principal 
uses or materials, as follows: 

a. Injection Molding. Common houseware articles such as tumblers, 
bowls and wastebaskets are typical injection-molded articles; 

b. Blow Molding. Squeeze bottles and other narrow-neck contain- 
ers illustrate the products made by this process; 

c. Wire and Cable Covering. A large number of different types of 
wire and cable serving the electronics and communications field are 
coated with a protective covering of polyethylene ; 
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d. Pipe Extrusion. Polyethylene pipe is used to transport water 
and corrosive liquids for various purposes ; | 

e. Contour Extrusion. A monofilament, or strand, of polyethylene 
is one of the principal contour-extruded products. Monofilaments are 
used to make such things as polyethylene rope ; 

f. Calendering. Heavy gauge polyethylene sheeting is produced 
by calendering. The sheeting may be used to produce, among other 
items, pressure-sensitive tapes employed as pipe wraps, electrical insu- 
lation and other such protective covering functions; 

g. Non-Extrusion Coating. Polyethylene-wax mixtures are used as 
a non-extrusion coating on milk cartons, bread wrappers, freezer paper 
and other similar items; 

h. Extrusion Coating. Paper and paperboard extrusion-coated 
with polyethylene are used in a variety of packaging applications, 
such as multi-wall shipping bags; and 

i. Film Extrusion. Polyethylene film is used as a flexible packag- 
ing material in various forms, including bags and sheets for wrapping 
purposes. It is also used in a large number of agricultural, building 
and construction, industrial, and consumer goods. 

34. Polyethylene resin possesses three properties which determine 
the physical characteristics of the products manufactured from the 
resin. These are: 


(a) Melt index, or average molecular weight, 
(b) Density, and 
(c) Molecular weight distribution. 


Variations in these properties are built into polyethylene resins by 
regulating the operation controls of pressure, temperature, reaction 
time, catalyst, and, if used, chain-transfer agents or diluents. 

(a) Melt index is the measure of the rate of flow of molten poly- 
ethylene under certain standard test conditions. This rate bears an 
inverse relationship to the average molecular weight of polyethylene. 
The higher the rate of flow, or melt index, the lower the average 
molecular weight and vice versa. Melt index, or average molecular 
weight, has a bearing on the ease with which resin may be processed. 
The higher the melt index (or the lower the average molecular 
weight), the less viscous is the molten resin. Viscosity affects-the 
rate of speed at which polyethylene resin can be processed into an 
end product.’ Melt index is also significant in relation to the strength 
of products manufactured. from polyethylene. The higher the melt 
index, or the lower the molecular weight, the weaker the product. 

(b) Density is the standard unit volume of a material, With poly- 
ethylene this is usually represented as grams per cubic centimeter. 
High pressure process polyethylene resin (also known as low density 
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resin) ranges in density from .910 to .945. Variations in density 
affect the stiffness, the melting temperature, the permeability to liquids 
and gases and the impact strength of products made from the resin. 

(c) M olecular weight distribution refers to the spread or distri- 
bution in the resin of molecules of various molecular weights. There 
is no reliable analytical method for accurately determining molecular 
weight distribution. It may be roughly classified, however, as broad 
or narrow, based on empirical test data. Ata given melt index, resins 
of a broad molecular weight distribution process more easily than 
resins of narrow molecular weight distribution. Molecular weight dis- 
tribution has an effect on film clarity, low temperature brittleness 
and stress-cracking resistance. 

Union Carbide tests representative samples of polyethylene resin, 
after it has been pelletized, to determine the quality of a particular lot 
of resin. Lots that meet the same performance specifications are 
blended together by mechanical means. The finished basic resin, then 
ready for commercial use, may be shipped directly to customers, to 
warehouses for inventory, or it may be further processed by hot 
processing or compounding. Hot processing improves the homogenity 
of a resin; it does not change the chemical composition of a basic 
resin or its density ; it does not change the melt index to any significant 
extent; it may change, slightly, the molecular weight distribution. As 
the Examiner visually observed, hot processed resins have the same 
appearance, size, color, and form as basic polyethylene resins. The 
principal additives employed by Union Carbide in compounding are 
colorants and blacks, anti-oxidants, slip agents and anti-block agents. 
Colorants impart color to the end products; blacks are used princi- 
pally to add weather resistance to polyethylene pipe, wire covering 
and film used for agricultural purposes. Anti-oxidants protect the 
resin, or the end product, from oxidation by exposure to air. Slip 
agents reduce friction between layers of film, extrusion-coated sub- 
strates or nested molded items; they also improve machinability of 
film and mold release in injection molding. Anti-block agents reduce 
the tendency of two layers of film to cling together. Compounding 
results in only a physical mixture of the basic resin and the additive 
or additives; it does not change the chemical composition or the 
density of a basic resin; it does not change the melt index to any 
significant extent; it may change, slightly, the molecular weight dis- 
tribution of a basic resin. As observed by the Examiner, most com- 
pounds have the same appearance, size, color and form as basic poly- 
ethylene resins, unless colorants or blacks are added. ; 

35. Although basic resins are occasionally sold for film extrusion 
without the addition of additives, by far the greater amount of resins 
sold for film extrusion is specifically selected and compounded. Re- 
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spondent contends that such additives do not change the physical 
nature of resins. The evidence convinces me, however, that the selec- 
tion of basic resins, combined with the use of additives, constitutes 
the process by which the product is fitted for its intended end use, in 
this instance film extrusion. 

36. Visking has itself recognized, in contract negotiations with 
customers, the above-discussed distinctions between different types 
of basic resins, by referring to prices for film-grade resins, and the 
record shows that it bought only such resins. Respondent, in its pro- 
posed findings, refers to Visking’s use of the term “‘film-grade resin” 
as a colloquialism, asserting that “the term film-grade resin is used 
colloquially among film resin producers and film extruders as a short- 
hand method of describing purchases by film extruders”. We agree. 
Colloquialisms, however, arise to describe articles or practices already 
established and sufficiently distinct from other articles or practices 
to need a special designation. The existence of a colloquial term, 
such as “film-grade resin”, indicates the existence of a specific product 
different enough from other similar products to need a distinctive 
name. One does not coin a word, and then search for or invent some- 
thing for the word to mean. Such terms arise, rather, in response to 
the need for a specific designation for some article or practice which 
words already in common use fail to designate precisely. It may well 
be said that the existence of a colloquialism is consequent to and must 
be predicated on the prior existence of the specific article or practice 
which it was devised to designate. 

37. It should also be observed that Respondent’s film-grade resins 
are sold by highly-trained salesmen who “know how these materials 
act in his [the customer’s] particular end use”. Another character- 
istic of film-grade resin is the fact that it takes a distinct know-how 
successfully to produce and sell quality film-grade resins. Hearing 
Examiner Hier observed: 


And even though Dow Chemical, no growing boy in chemical and technical 
know-how, is a resin manufacturer competing in the sale thereof with respond- 
ent, its film extruding subsidiary, Dobeckmun, purchased the great majority of 
film grade resins from respondent, because “we cannot take standard resins, 
generally speaking, and use them in their present state. We must have, to get 
maximum efficiencies from our equipment and top quality film, adjustments in 
the standard formulation to get it through our equipment”. 


38. Based upon the reliable, probative and substantial evidence, 
it is our conclusion that polyethylene resins sold for film-extrusion 
purposes have sufficient peculiar characteristics and uses to constitute 
them products distinct from other polyethylene resins to make them a 
“line of commerce” within the meaning of the Clayton Act. 
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J. THE PROBABLE EFFECT OF THE ACQUISITION ON THE FILM-GRADE 
RESINS LINE OF COMMERCE 


39. The next question to be resolved is whether the acquisition in 
question may substantially lessen competition or tend to create a 
monopoly in the line of commerce consisting of film-grade resins. In 
1956 about 3314% of all domestic shipments of resins went to film ex- 
truders. By 1958, that percentage had risen to approximately 40.8%, 
and in 1959 to approximately 43%. During those years Union Car- 
bide manufactured and shipped not only the largest amount of poly- 
ethylene resin produced by any manufacturer in this country for film- 
extrusion purposes, but also the largest amount of polyethylene resins 
for all purposes. The following table shows the amount of high-pres- 
sure process polyethylene resins, the type of resin with which we 
are here principally concerned, produced and shipped for domestic 
purposes by polyethylene manufacturing companies in 1956, 1958 
and 1959, and the proportion thereof consisting of film-grade resin 
shipped for film-manufacturing purposes. 


1956 
{1,000 pounds] 
Total Domestic | Shipments 
Company domestic | shipments |to own film- 
shipments for film making 
units 
Union Carbide 188, 159 FaO07 ete zeae 
Du Pont,-: 82, 992 26, 005 36 
URIs 37, 794 14) G75l | SAj 
Spencer__ 33, 158 Opi aaa ae 
WOStMatl == 2 fe sees ee hes Bee See 17, 259 BiS4b take ea 
See ae ae er gs | eS per eed eet Sk beets SE ees sehe 12, 927 QOD ee. See 
fe Po ECC fh et ee ang Sie I is 2 SNe Sat pe ines Cy “Sar eae 11, 635 AL oe alee ne eee 
ED Cr Ae ees = or yy 20. a. 2 Sere LE es sasoot 8, 973 1, 655 1, 629 
foi fit 2 ane Se ee OE ee 8 ee ee as See eee 392, 897 129, 678 1, 593 
Shipments for film as a percent of all domestic_-_-------------------|------------ B8; Oise 2p Peasase 
Shipments for film to own units as a percent of all film shipments___|------------|------------ 12 
1958 
[1,000 pounds] 
Total Domestic popmente 
Compan, domestic | shipments |to own film- 
can shipments | for film making 
units 
i tA gee ee 2 Bs en oes Oe ee. . eerete, 2 251, 302 133, 237 68, 277 
ee ee ee ee ee a4’ 000 | 18,446 Hf 
DESC Cam MR 2 1 ea epost ancien osmmngans eh a> yy eee eee epee aes 72, 400 32, 200 14, 914 
UT” 0 2 Ra Sale ibe cae 3 Se ek ik a a ea 35, 310 pag i ee 
ee aE a aa es SA ENE De Ee eee oe 26, 938 Qi BB Ma rarer pean 
pee ee tk hy BN Se oe EY ele eee, ey A 30, 908 7, 560 1, 825 
LUIGI 4 Seen ae ee gS Ba 21 Cie ae es eae pee eee 28, 273 MON eee ok 
RDS Ee EE Camite te 2. = eae a ee ee 22, 633 7, 269 7, 252 
65305 (i310 RT ed 2 ee ee ee 561, 764 229, 018 92, 314 
Shipments for film as a percent of all domestic__-__------------------|------------ AQ SINME AISLES ZN 
ahastionia for film to own units as a percent of all film shipments___|------------|------------ 40.3 
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1959 
[1,000 pounds] 
Total Domestic | Shipments 
Company domestic | shipments |tc own film- 
shipments for film making 
units 
Umnion-G@ ar bide: 4722. aoe bees cde ere et ate Bs 302, 740 153, 109 72, 381 
Du Pont eee UR ee ER OL oe CERES ee Dee Cee eee 109, 800 20, 000 3, 900 
U6 03 bbe eres pps oe es es ee Sl ee ee ee 105, 128 50, 835 30, 876 
Spencer 22. Mere tee ee es ee ee oe 43, 500 Ve ido Ua ee eu earies 2 obs 
Bashmans25 575 se ee ad + ah corte Tos Oh oe aos 45, 156 QA NORT WY ee Te oe we 
GO Wee tr Le ee een oe ee eee ee ee eee 56, 597 22, 831 8, 060 
Monsante s: esis ec ote seers 2) eat ree. tn ce Pee el 38, 232 18}300 slows ake eh 
IKODDGRShe etc ee tees a et ees he Dey Ce bey ee eet ee 26, 846 9, 883 8, 872 
"POURI  abetr S Sons hi eee a Aenean ae ee ee eee eee 727, 999 312, 795 124, 089 
Shipments for film as a percent of all domestic____---__--_-----------|------------ SOae Speake eos 
Shipments for film to own units as a percent of all film shipments___|----_--_---_|.----------- 39.7 


40. In 1956 Koppers, Union Carbide’s smallest competitor, was the 
only manufacturer who was producing film from its own polyethylene 
resins. In that year, however, Union Carbide acquired Visking, and 
by 1958 a number of its competitors had likewise acquired film- 
extruding plants as outlets for their production of resins. As we have 
previously observed, based on 1956 figures, Union Carbide’s acquisi- 
tion of Visking integrated the largest polyethylene-film extruder 
with the largest domestic-resins manufacturer. The U.S.I.-Kordite 
Consolidated acquisition integrated the second-largest film maker 
with the fastest-growing domestic resin producer. The Dow-Dobeck- 
mun acquisition brought together the fourth-largest film extruder and 
the sixth-largest resin manufacturer. The following table shows the 
relevant details of these various acquisitions: 


1956 

Domestic | Purchases 

shipments | of resin by 

: p Date of of resin by | acquired 

Resin manufacturer Film manufacturer acquired acquisition acquiring | company 

company (1,000 
(1,000 pounds) 
pounds) 
Kop pers i235 22a ees Durethene Corp_-.._.-.--.--- October 1955__ 8, 973 8, 1384 
Union-Carbide.co_ soda. Visking\@orpa.--0 2220 eee December 188, 159 51, 526 
1956. 

Sh August 1958___ 37, 794 8, 452 
Dow eee ee Sas Dobeckmun Co August 1957___ 12, 927 8, 696 
DO WAR Ls ie nk a re Extruders, Inc -telADriLO58*_ Gal. 2 hte ae, 3, 937 
Monsantos-scs-=-ea8 ieee Plax Corp. (50% interest)! ____| November 11, 635 1, 434 

1957. 
R00) 2) ROR ee ere sheng, (MEER Cor, Ch OR One ae eee ee ee Sy 
évednt. | EATS ONE) PAS a agen se cai Re 60 | oh eee 
a Ee SE oh 
1 Discontinued manufacture of film in October 1958. {1207] 


41. Although the legality of the acquisitions set forth in the table 
1s not subject to question here, they are relevant as part of the pattern 
of concentration shown to have existed for some years in the poly- 
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ethylene-resin industry. The table indicates that in 1956 the film- 
extruding companies acquired by polyethylene-resin manufacturers 
purchased approximately 32% of all domestic resins shipped by those 
manufacturers. Both Dobeckmun and Kordite were integrated into 
film-conversion, or the manufacture of polyethylene film into end pro- 
ducts, at the time each was acquired. In that connection it should 
be observed that Visking has also recently entered the film-conversion 
business. It is evident that such entry by Visking into that business 
is simply the latest of a series of integrations, the end result of which 
has been the expansion of Union Carbide until it embraces within 
itself, independently, all the processes necessary to the entire basic- 
resin industry, from the manufacture of polyethylene resin to film- 
grade basic resin to film extrusion to film-conversion into the end 
product. 

42. In 1956 the resin manufacturers shipped 129,678,000 pounds of 
polyethylene resins to film extruders. By 1959, these shipments had 
increased to 312,795,000 pounds. Approximately two-thirds of this 
increase, which amounted to about 141%, was accounted for by the 
increase of resin shipments by manufacturers to their own newly- 
acquired film extruders. 

43. Respondent’s share of the total shipments from 1956 to 1959 
declined from 59.42% to 48.95%. Of the increase in the amount of 
resin shipped during those years, however, Union Carbide accounted 
for 76,000,000 pounds, or 41.5% of the total increase. It appears, 
therefore, that during this period the smaller manufacturers expanded 
more rapidly than did Union Carbide; but nevertheless, Union Car- 
bide, whose rate of growth was already stabilized, obtained a sub- 
stantial proportion of the overall increase of polyethylene resins ship- 
ped. U.S.I., the second-largest shipper of film-grade resins, in 1959 
showed an increase of about 36,000,000 pounds, accounting for about 
19.8% of the total increase in polyethylene resins shipped. The fol- 
lowing table shows the total amount of polyethylene film-grade resins 
shipped by the various manufacturers during the years 1956, 1958 


and 1959: 


1956 1958 1959 

Mises 1,000 Percent 1,000 Percent 1,000 Percent 

pounds of total pounds of total pounds of total 
jon*@arbidel-2.-b352d23ct. 77, 057 59, 42 133, 237 58. 18 153, 109 48, 95 
Du Pont es eee eA 26, 005 20. 05 18, 446 8. 05 20, 000 6. 39 
Uys Spleoe a ees Es we Peel Eee os 14, 675 11. 32 32, 200 14. 06 50, 835 16. 25 
SHON COPcs aa eee ee ee 2,111 1, 63 9, 200 4, 02 13, 750 4, 40 
Hastian it! 20! Lone fie 3, 845 2. 96 9, 135 3. 99 24, 087 7.70 
(DOW sie ak 202 . 16 7, 560 3. 30 22, 831 7. 30 
Monsantoy coil ee 4, 128 3.18 11, 971 5. 23 18, 300 5. 85 
OD DGtS are sae nae sca 1, 655 1, 28 7, 269 3.17 9, 883 3, 16 
TT OUAt ee eee a 129, 678 100. 00 229, 018 100. 00 312, 795 100. 00 
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44, Union Carbide, when it acquired Visking, acquired the power to 
remove from the market and allocate to itself exclusively the purchas- 
ing power of the largest single customer in the market for film-grade 
polyethylene resins. In 1956, Visking reportedly purchased about 
5114 million pounds of resins, which was about 39.7% of all the resins 
shipped by resin manufacturers to film extruders in that year. In 
1958, Visking purchased over 75 million pounds, or an increase of 
about 23 million pounds over its 1956 purchases. The amount of this 
increase was greater than the 1958 total resin shipments made by each 
of six of the resin manufacturers to film extruders, excepting Union 
Carbide and U.S.I. In 1959 Visking purchased nearly 84 million 
pounds of resin, an amount almost equal to the combined shipments of 
84.8 million pounds to film extruders by duPont, Spencer, Dow, Mon- 
santo and Koppers. 

45. The increased production of polyethylene resins hereinabove 
shown has been accomplished by large, well-established chemical com- 
panies, and not by new entrants into the field. In fact, the probability 
of such new entrants obtaining a foothold in this field is slight. Mr. 
Turner, President of Union Carbide Plastic Company, testified that 
the cost of constructing the smallest efficient plant for the manufac- 
ture of polyethylene resins, with an annual capacity of 25 million 
pounds, would be, as of January 1, 1957, approximately nine or nine 
and a half million dollars. In addition, he expressed the opinion that 
it would take two years to construct such a plant, and about two years, 
after commencing operation, to train its staff to sell polyethylene 
resins competitively. It is clear, therefore, that in the face of these 
difficulties, only large, well-established corporations, experienced in 
chemical manufacture and amply financed, would have any prospect 
of successful entry into the polyethylene resin field. 

46. The facts and figures which we have examined show that com- 
merce in all polyethylene resins, and particularly in film-grade poly- 
ethylene resins, is substantial. Respondent’s share of the market in 
1956 was slightly under 60%, almost three times that of its nearest 
competitor. In 1959, Respondent’s share of the market, although it 
had declined to slightly under 50%, was still very great. Thus, Re- 
spondent was at the time of the acquisition, and still is, the major 
factor in the polyethylene resin market, and particularly in the poly- 
ethylene film-grade resin market. We have seen further that quanti- 
tatively the Respondent, the largest producer of polyethylene resins, 
has acquired the largest purchaser of such resins, and has the power 
to exclude the seven other producers of polyethylene resins from the 
substantial segment of the buying market represented by Visking. 
The suppressive effect of such exclusion upon competition is obvious. 
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47. We have seen that entry into the polyethylene-resin market by 
any but a giant corporation is financially and technically almost im- 
possible. The acquisition of technique, equipment, and personnel in 
this field is costly in both time and money. The late Hearing Examiner 
Hier aptly observed : 

Further, respondents point to the fact that Visking is purchasing resins 
from respondent’s competitors in increasing proportions. But this is beside 
the point, which is that by the acquisition respondent acquired the power to shut 
them out—it is the power that counts, not its exercise. As long as the power is 
there, it may be exercised—that such exercise may be benevolent or sportsman- 
like this year is no guarantee that it may not be anti-competitive next. There 
would probably be no antitrust laws if society had not long since learned that 
foreclosure power, in private hands, bent on private profit, could not be trusted. 
Upon the basis of the reliable, probative and substantial evidence 
in the record, we conclude that there is a reasonable probability that 
the effect of Union Carbide’s acquisition of Visking may be substan- 
tially to lessen competition or tend to create a monopoly in the manu- 
facture and sale of polyethylene film-grade resins. 

48. It is further concluded that, regardless of whether the relevant 
line of commerce be considered to be polyethylene film-grade resin only, 
or polyethylene resin for any and all uses, the effect of the acquisition 
of Visking by Union Carbide may be substantially to lessen competition 
or tend to create a monopoly in the acquiring corporation. 


K. POLYETHYLENE FILM, A FLEXIBLE PACKAGING MATERIAL 


49. Our next problem arises from the allegation in the complaint 
that polyethylene film constitutes a line of commerce in which com- 
petition might be lessened by the acquisition in question. Respondent, 
in its answer, denies that polyethylene film constitutes a relevant 
market, alleging that Visking has been and Union Carbide is subject 
to substantial and effective competition, not only from other manufac- 
turers of polyethylene film, but also from numerous manufacturers of 
other flexible packaging materials, such as cellophane, paper, metal 
foils and other wrappings, both coated and uncoated. Respondent 
further alleges that such other flexible packaging materials have the 
same end use as polyethylene film, are functionally interchangeable 
with it, and are acceptable substitutes therefor, in the same relevant 
market. Respondent contends, therefore, that the relevant line of com- 
merce should not be confined to polyethylene film, but should be ex- 
panded to include a vast number of other flexible-packaging materials. 
Obviously, in such an expanded line of commerce the effect of the 
acquisition would be minimized and more difficult to discern. 

50. Polyethylene film, which is made from polyethylene resins and 
compounds, is a stiff, strong, plastic film varying in thickness. Since 
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no material other than the resin or resin compound enters into its 
manufacture, the cost of resins represents a large percentage of the 
cost of the finished film. Although there are several methods of ex- 
truding polyethylene film, the most generally used is the “blown film” 
process, which was developed and patented by Visking. By this 
process, hot resin is extruded through a ring-shaped die into the form 
of a continuous tube. Compressed air is injected through the die 
into the tube, and the tube is blown up somewhat like a balloon or bub- 
ble. This expanded bubble of film is cooled and passed between roll- 
ers, which flatten it. Some of such film is sold as tubing, which is 
thereafter made into bags and other products; while other film is sold 
in flat sheets. 

51. The late Hearing Examiner Hier found in his opinion on Re- 
spondent’s motion to dismiss the complaint herein, as we observed 
earlier in this opinion, that polyethylene film is sold and used in sub- 
stantial quantities in five markets, namely: flexible packaging, agri- 
cultural, industrial, construction, and decoration or needle-work prod- 
ucts. He further found, however, that only in the flexible-packaging 
market had a prima facie case been developed establishing a reason- 
able probability that competition might be lessened by reason of the 
acquisition. We have concurred in that finding, and consequently we 
are now only concerned with polyethylene film manufactured and sold 
for flexible packaging. 

52. The principal areas of use for polyethylene film as a flexible- 
packaging material are as follows: (1) fresh produce, (2) candy, (3) 
dried foods, (4) baked goods, (5) meat, poultry and fish, (6) soft 
goods, (7) dry-cleaner and laundry, (8) household, (9) hardware and 
automotive, (10) toys, sporting goods and novelties, (11) paper prod- 
ucts, and (12) garden supplies. The use of polpeth#lené film in os 
of the above areas of end use is substantial. 

53. Respondent contends that polyethylene film is in eompatition 
in the flexible-packaging industry with various other materials, the 
names of which, including polyethylene film, with the approximate 
dates of their first use shies flexible-packaging purposes, are listed by 
Respondent as follows: 

* * * kraft and sulphite paper—1908; aluminum foil (usually combined with 
another material or coated)—1928 ; cellophane—1928 ; glassine—1933 ; cellulosé 
acetate—1933 ; mesh—1933 ; Pliofilm—1938; vinyl—1943; polyethylene—1948 : 
Saran and Cryovac—1948 ; Mylar—1955; polystyrene—1957. 

54. Respondent has presented extensive evidence and many exhibits 
showing that many and varying articles are wrapped in various mi- 
terials, as well as in polyethylene film. Respondent contends, there- 
fore, that all flexible-packaging materials are in competition with 

ania other and with polyethylene film. In a measure, this is:of 
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course, true. The problem of wrapping things has been with us a 
long time, and the use of polyethylene film as a wrapping material 
is very recent. Since its introduction into the market, however, about 
1948, the demand for it as a wrapping material has steadily increased. 

55. The desirable characteristics inherent in polyethylene film have 
resulted in its quick acceptance as a packaging material, and its use has 
become widespread. Polyethylene film has a certain degree of elas- 
ticity, and under sudden impact will resist rupture. In the thinner 
gauges it can be made very clear and transparent. The film is limp 
and has a soft texture. It is almost completely inert chemically. It is 
easily sealable to itself, so that various kinds of packages and bags 
can be readily fabricated from it. It will take printing. It is water- 
proof, and to a high degree even impervious to water vapor. Visking 
has prepared a chart for use in selling polyethylene film, which shows 
the distinctive physical characteristics thereof as compared with cer- 
tain other flexible-packaging products. This chart is apparently based 
on Respondent’s belief in the particular qualities of polyethylene 
film as distinct from the qualities of other flexible-packaging 
materials. 

56. In addition to the unique characteristics and uses of poly- 
ethylene film which Respondent has recognized and proclaimed in 
its advertising, Respondent’s pricing practices show that the primary 
competition involving its patented “Visqueen” polyethylene film is 
between that film and the polyethylene films of competitors, rather 
than between “Visqueen” and other types of wrapping material. Mr. 
Bernard, one of Respondent’s officials, testified that in November, 1959, 
Visking met any price reduction by polyethylene film manufacturers 
such as Chippewa and Plastic Horizons. In fact, he testified in that 
connection that “upward of 50%” of Visking’s shipments of poly- 
ethylene film for flexible-packaging purposes was being billed to 
customers below “the price of Visking’s published list as a result 
of meeting competition”. In addition, we observe that Visking claimed 
that its polyethylene film “ * * * is the outstanding leader in quality, 
uniformity and strength”, thus intensifying its competition with other 
polyethylene films rather than with possible substitutes therefor. For 
a period in 1959, about 50% of Visking’s polyethylene film was 
sold, not according to a published price list, but at a price reduced 
to meet the exigencies of competition offered by other polyethylene 
film manufacturers. From this fact, it would appear that Visking 
recognized that it was engaged in a line of commerce consisting of 
polyethylene film, rather than in a line of commerce involving flexible- 
packaging material generally. 

57. Another factor which shows that in the sale of polyethylene 
film Respondent has been competing primarily with other film manu- 
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facturers rather than with manufacturers of all types of flexible- 
packaging material is service and delivery. The tenor of Respond- 
ent’s witnesses’ testimony was that certain competitors, such as Dure- 
thene, Plastic Horizons and Chippewa, could give faster delivery of 
polyethylene film, and in smaller amounts, than could the Respondent, 
and that, therefore, some polyethylene film business was lost to Re- 
spondent’s competitors. It appears, therefore, that this competition 
centered upon polyethylene film, not upon other flexible-packaging 
materials, such as paper and foil. 

58. From our consideration of the reliable, probative and substan- 
tial evidence in the record, we conclude that polyethylene film manu- 
factured and sold for flexible-packaging purposes possesses sufficient 
peculiar characteristics and uses to constitute, and that it does con- 
stitute, a line of commerce distinct from any line of commerce which 
includes other flexible-packaging materials, within the intent and 
meaning of the Clayton Act. 


M. PROBABLE EFFECT OF ACQUISITION ON POLYETHYLENE FILM LINE 
OF COMMERCE 


59. We must now consider whether the acquisition in question may 
substantially lessen competition or tend to create a monopoly in the 
line of commerce consisting of polyethylene film manufactured for 
flexible-packaging purposes. 

60. In 1956 there were approximately sixty companies engaged in 
extruding polyethylene Alm, which shipped a total of approximately 
113,544,064 pounds of film to customers. Of this total, Visking 
shipped 45,673,417 pounds, or 40.23% of such shipments, by far the 
largest production by any one manufacturer in that year. In fact, 
Visking’s poundage exceeded the total of the next ten largest com- 
panies by over 1,800,000 pounds. The company ranking second in this 
market accounted for about 6.5% of the total, or about one-sixth of 
Visking’s shipments. Forty of the sixty companies in this market 
each shipped less than one million pounds of film, and collectively ac- 
counted for about 7.4% of the total. In this connection it should be 
observed that Visking has continued to grow in a very substantial 
manner. From January, 1956, to June, 1960, Visking purchased a 
total of 56 film-extruding machines, with an aggregate yearly capacity 
of almost 108,000,000 pounds. These new machines of Visking’s are 
capable of making more film than was shipped by all the rest of the 
industry in 1956. 

61. Although the record does not contain figures for total poly- 
ethylene film shipments for flexible packaging, or the amount of such 
shipments by Visking for 1958 or 1959, the Respondent estimates that 
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Visking’s share of the total sales of polyethylene film for flexible- 
packaging purposes was 24.38% in 1958, and 19.22% in 1959. If these 
estimates be correct, Visking’s share of the market has obviously de- 
creased percentagewise since the year of the acquisition. It must be 
observed, however, that such a relatively small decrease in total 
market share has not changed Union Carbide-Visking’s position as the 
leader in the industry, nor substantially lessened the mutual com- 
petitive advantages gained by that acquisition. 

62. In 1960 Visking began converting a part of its film into garment 
bags. Respondent contends that this in no sense makes Visking a sig- 
nificant converter of film into finished products. However that may 
be, the fact that Visking is now a converter of at least a part of its 
own film is certainly significant. As a completely-integrated com- 
pany transforming ethylene gas to resins, resin to film, and film to 
finished products, Union Carbide, by its acquisition of Visking, has 
acquired the power to shield itself from the economic pressure of 
competition in the film-grade resin market, with the inevitable result 
that Union Carbide has gained thereby a distinct advantage over its 
smaller competitors in the sale of its polyethylene film products. 

63. The machines necessary for entry into the film-extrusion busi- 
ness cost from about $16,000 to about $68,000, depending upon size 
and capacity. In view of the rather large number of entrants into 
this relatively new field, it appears, however, that entry therein is 
rather easy, but, judging from the various complaints of the new en- 
trants, success in meeting the competition therein is not so easy. It 
appears that the principal inducement for entry into the film-extru- 
sion business has been the immediate and substantial consumer accept- 
ance of polyethylene film as a wrapping material. 

64. Between January 1, 1955, and March 5, 1957, Visking has made 
five announced price reductions on film. Mr. Schechter, President of 
Chester Products, testified that his company’s price change of Janu- 
ary 11, 1956, was made specifically to meet Visking’s prices. He testi- 
fied that “We met the Visking price list.” Mr. Albert Moss, Presi- 
dent of Extrudo-Film, when asked why his price list showed the 
same prices as Visking’s, replied, “* * * The reason is that we have 
always been forced to follow Visking’s price.” Mr. Kelleher of 
Durethene and Mr. Voskian, Vice-President of Polyplastic Products, 
Inc., testified to the same effect. 

65. Dr. Lecky, product manager of polyethylene resins for the 
duPont Company, was asked about that company’s June, 1956, price 
reduction. He replied, “It was the result of pressure from a number 
of our customers for a price concession to put them in a more com- 
petitive position with the price concession which they felt Bakelite 
was giving to Visking.” 

693-490—6442 
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66. Respondent, during its defense, presented evidence showing 
that at times a number of its competitors sold polyethylene film at 
off-list prices and at prices below those of the Respondent. Such evi- 
dence does not, however, alter the fact that the polyethylene film in- 
dustry has been consistently sensitive to changes in Visking’s prices, 
and has responded to such changes by changing its own prices accord- 
ingly, every time Visking has announced a price change. It therefore 
appears that Visking’s prices set the standard for the industry, and, 
except in a few special instances, the smaller polyethylene film manu- 
facturers are compelled to accept that standard and to adapt their 
own prices to the fluctuating ceiling so established by Visking. 

67. It appears that the acquisition of Visking by Union Carbide has 
increased Union Carbide’s economic power over both film-grade resins 
and polyethylene film—to the extent that, if exercised, that power can 
substantially affect competition in both lines of commerce. As the late 
Hearing Examiner Hier aptly stated, Union Carbide— 

* * * has acquired the power to act independently of its competitors price- 
wise. In at least one sales bulletin, issued coincidentally with a film price reduc- 
tion, Visking brags: ‘‘We plan to continue to remain as the leader in this indus- 
try.” It is able to substantially lower its costs * * * and is in a position to 
squeeze, if it chooses, the margins of independents * * * to their costs in many 
cases. 

68. In the light of the reliable, substantial and probative evidence 
in this record, we conclude that the acquisition of Visking by Union 
Carbide may be substantially to lessen competition or tend to create 
a monopoly in the manufacture and sale of polyethylene film. for 
flexible-packaging purposes. 


N. DISMISSAL OF THE COMPLAINT AS TO SYNTHETIC SAUSAGE CASINGS 


69. The complaint alleges that the effect of the acquisition of Visking 
by Union Carbide may be substantially to lessen competition or tend 
to create a monopoly in the manufacture, sale and distribution of syn- 
thetic sausage casings. Upon the completion of the Governmierit’s 
case-in-chief, this allegation was dismissed by the late Hearing “Ex: 
aminer Hier. Under the Commission’s Rules of Practice, when a 
Hearing Examiner dismisses a complaint in part in the course 6f'a 
proceeding he “* * * shall enter his ruling on the record and take it 
into account in his initial decision”. The reasons for this dismissal, 
as ably presented by the late Hearing Examiner Hier, are as follows: 


The last issue is whether Visking’s other line of business—synthetic sausage 
casings—constitutes a “line of commerce” adversely affected by the acquisition. 
An Official of Visking first conceived the idea of a synthetic, as opposed to 
animal tissue casing, as a competitor thereof and a substitute therefor. What 
was desired was a casing of uniform predetermined thickness, width and length, 
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permeable to smoke, and made of domestic raw materials which are normally 
in plentiful supply. Such a casing was first produced by Visking in 1926 made 
of cellulose derived from cotton linters, water and glycerine, seamless and 
transparent, permeable to smoke, stable in the presence of heat, water, meat 
juices and curing agents, nontoxic, with the strength to withstand handling 
and stuffing strains, yet elastic enough to stretch and shrink with the meat and 
adhere closely thereto. The entire process was patented by Visking. 

The competitive and financial success of this new product, [versus] animal 
tissue casings, was steady and striking. Thus, by 1956, Visking’s sales: of 
this product were in excess of 12,000,000 pounds valued at $25,591,000, or about 
60 percent of all such casings sold domestically. 

The record, however, shows that the term “synthetic sausage casings” includes 
not only those described above, namely from regenerated cellulose, but also 
casings made from nitrocellulose, plastic film, such as polyethylene, vinyl and 
Saran, and from cellophane, all of which Visking did and does produce. However, 
Visking itself has represented to the public that its regenerated cellulose meat 
casings are unique from others—“there is no other material now in sight which 
has the necessary qualities,” and “regenerated cellulose sausage casings alone 
satisfy the aboye requirements” of strength, smoke permeability, nontoxicity, 
stability, flexibility, adherence to the meat, low weight, size uniformity, print- 
ability. The record shows that regenerated cellulose sausage casings, [versus] 
all other sausage or meat casings, are made from different basic ingredients, 
by far different processes, have a number of unique characteristics, the chief 
one being smoke permeability and removability thereafter. * * * The conclu- 
sion is that the relevant market here is that consisting of sausage and meat 
casings of whatever size made of regenerated cellulose under the patented 
processes used by the Visking Corporation. 

Is it reasonably probable that the acquisition will substantially lessen competi- 
tion or tend toward a monopoly in this market? This acquisition in this 
field is entirely conglomerate—respondent was neither a supplier to, nor a 
competitor of, Visking in this line of commerce. There has therefore been 
no removal of a competitive unit from the market, nor any power acquired 
to exclude suppliers to, or purchasers from it. 

Visking had a monopoly in this field by reason of patent protection until 
some years ago when it licensed American Viscose Corporation, and TeePak, 
Inc. to use these patents and they became competitors in this market. Neither, 
however, were substanital as compared with Visking—sales of the latter ac- 
counting for about 60 percent of the market, quantitatively, in 1956. The mar- 
ket is substantial, amounting to over 30 million dollars in 1956, and Visking’s 
share thereof was likewise substantial. However, the patents whose protection 
gave Visking its former monopoly, and then protected its position as the dominant 
member of the subsequent oligopoly, expired in December 1957, so that the field 
is now open to one and all. There is no evidence whatever of what entry 
into this market would cost, financially, technically or distributively. Conse- 
quently, I cannot assume that the Visking leadership will continue. At least 
two competitors have their feet in the door, one rather firmly, and have the 
set-up to. manufacture and market now. One, American Viscose Corporation, 
is no financial pygmy and the other’s business has shown increases. : 

The complaint alleges that the acquisition has eliminated any potential com: 
petition between respondent and Visking in this market. Of course there never 
was any actual competition and I can find nothing whatever in the record:to 
suggest that any was ever contemplated. 
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* * * While past competitive conduct of the acquiring corporation furnishes 
at best an unsteady footing from which to prognosticate such conduct in the 
future with the newly acquired unit, it is some help in forecasting the future 
state of competition in the new line of commerce. None of that is here. All 
that is here essentially, is that in this market two commercial strangers have 
united and the product of one, sausage casings, now has the financial backing 
of a billion and a half dollars of assets (1957) instead of something less 
than 100 million formerly, and that, ergo, this financial power can be used 
to @rive everyone else out of the market. Such a forecast on this loose and 
spotty record calls for a temerity and clairvoyance which I do not possess. 
The verdict is a Scotch one—not proved, and accordingly the motion to dismiss 
this portion or charge of the complaint is well taken and will be granted. 


O. RULINGS ON PROPOSED FINDINGS OF FACT, PROPOSED CONCLUSIONS AND 
PROPOSED ORDERS 


70. Consideration has been given to the entire record herein, in- 
cluding the proposed findings as to the facts, proposed conclusions of 
fact and of law, proposed orders, and briefs and reply briefs in support 
thereof. All these documents, although written from the viewpoint 
of the advocate, have been helpful to the hearing Examiner. Counsel 
for the Respondent has vigorously requested separate rulings on each 
proposed finding. In the opinion of the Hearing Examiner, such 
ta detailed ruling is unnecessary because it would not contribute 
substantially to the clarity of the initial decision, and would, at the 
same time, overburden the decision with a lengthy discussion of evi- 
dentiary details. Therefore, those proposals which have been accepted 
have been, in substance, incorporated herein, and all proposals not so 
incorporated are hereby rejected. 


P. SUMMARY OF CONCLUSIONS 


71. The acquisition of Visking by Union Carbide, except for the line 
of commerce which includes synthetic sausage casings, as herein found, 
constitutes a violation of §7 of the Clayton Act (15 U.S.C. § 18), as 
amended and approved December 29, 1950. 


Q. THE SCOPE OF THE ORDER 


72. Counsel supporting the complaint contends that an order of 
divestiture should issue herein, which should have the effect of restor- 
ing Visking to its former competitive position as a manufacturer and 
seller of both polyethylene film and synthetic sausage casings. Coun- 
sel further contends that Union Carbide should be divested of the 
new polyethylene film plant which it built at Cartersville, Georgia, 
subsequent to the acquisition. 

73. Counsel for the Respondent, on the other hand, contend that if 
any order of divestiture is issued, it should be limited to those assets 
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now being used by the Visking Division of Union Carbide for the 
exclusive purpose of producing polyethylene film for flexible-packag- 
ing purposes, and should not include assets used for extruding poly- 
ethylene film for other purposes, nor should it include the new film- 
extrusion plant recently built at Cartersville, Georgia. Futhermore, 
they contend that such an order of divestiture should not include the 
assets, including plants, devoted exclusively to the manufacture of 
synthetic sausage casings, the acquisition of which was herein found 
to be lawful. 

74. The evidence shows that Visking, prior to its acquisition by 
Union Carbide, operated three self-contained and separately-func- 
tioning film-manufacturing plants, one in the East, one in the Midwest, 
and one in the Far West. The evidence also shows that the new film- 
extrusion plant built by Union Carbide at Cartersville, Georgia, sub- 
sequent to the acquisition was assigned to and operated by the Visking 
Division of Union Carbide. The evidence further shows that Visk- 
ing’s synthetic sausage and meat casings have been produced in two 
separate plants having no direct connection with Visking’s poly- 
ethylene film business. It is apparent from these facts that the new 
facilities at Cartersville, Georgia, are a Visking asset, under Visking 
management, and represent simply Visking’s normal expansion. As 
such, these facilities should be retained by Visking as a necessary part 
of its equipment to meet competition after it is restored to its former 
status of independent manufacturer of polyethylene film. Itis equally 
apparent that, aside from the new plant at Cartersville, to order the 
separation of assets used to manufacture polyethylene film for flexible- 
packaging purposes from those used to manufacture such film for 
other purposes would be impracticable, and would result in a serious 
competitive crippling of the restored Visking Corporation. 

75. We believe, however, that Visking can be successfully reestab- 
lished as a competitive entity in the polyethylene film manufacturing 
business without its former synthetic sausage casing manufacturing 
plants and business. Furthermore, we believe that an order of divesti- 
ture should not be broader than necessary to accomplish the purpose 
embodied in § 7 of the Clayton Act, which is to prevent injury to com- 


petition in commerce. 
R. THE ORDER 


It is ordered, That the Respondent, Union Carbide Corporation, a 
corporation, through its officers, directors, agents, representatives, and 
employees, shall divest itself absolutely, in good faith, of all assets, 
properties, rights and privileges, tangible and intangible, including 
but not limited to all plants, machinery, equipment, trade names, trade- 
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marks, good will and business acquired by Union Carbide Corpora- 
tion as a result of its acquisition of the assets of The Visking Corpora- 
tion, together with the new polyethylene film manufacturing plant 
built at Cartersville, Georgia, subsequent to such acquisition, and so 
much of the plant machinery, buildings, improvements and equip- 
ment, of whatever description, as has been installed or placed by Union 
Carbide Corporation on the premises of Visking Company Division of 
Union Carbide Corporation, as may be necessary to restore Visking 
Company Division of Union Carbide Cerporation to its former status 
as The Visking Corporation, a competitive entity in the polyethylene 
film industry, as organized and in substantially the basic operating 
form in which it existed at or about the time of the acquisition, with 
such additional assets as may represent the normal expansion of The 
Visking Corporation during the time of its operation as a division of 
Union Carbide Corporation. 

It is further ordered, That in such divestment no property above 
mentioned to be divested shall be sold or transferred, directly or in- 
directly, to anyone who at the time of the divestiture is a stockholder, 
officer, director, employee, or agent of, or otherwise directly or in- 
directly connected with or under the control or influence of, Respond- 
ent or any of Respondent’s subsidiaries or affiliated companies. 

It is further ordered, That the complaint herein, insofar as it relates 
to the manufacture, offering for sale, sale and distribution of synthetic 
sausage casings, be, and the same hereby is, dismissed. 


OPINION OF THE CoMMISSION 


By Drxon, Commissioner : 


This is an action brought under Section 7 of the amended Clayton 
Act.* Both parties have appealed the initial decision of the hearing 
examiner filed February 7, 1961. 

On December 31, 1956, respondent Union Carbide Corporation 
acquired substantially all of the assets of one of its principal custom- 
ers, The Visking Corporation. The acquisition was effected by an 
exchange of one share of Union Carbide common stock for 2.5 shares 
of Visking stock. The 864,449 shares of Union Carbide stock ex- 
changed had a market value of approximately $90,875,201 as of No- 


1 The pertinent wording of the Section provides: 

That no corporation engaged in commerce shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital and no corporation subject to the jurisdic- 
tion of the Federal Trade Commission shall acquire the whole or any part of the assets of 
another corporation engaged also in commerce, where in any line of commerce in any sec- 


tion of the country, the effect of such acquisition may be substantially to lessen competition, 
or to tend to create a monopoly. 
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vember 21, 1951, the date of the formal merger agreement. The 
separate corporate entity of Visking has not been maintained and since 
January 1, 1957, it has operated as a division of the acquiring com- 
pany under the name Visking Company Division of Union Carbide 
Corporation. 

The Commission’s complaint, issued July 8, 1957, charged that the 
acquisition was unlawful in that its effect may be to lessen competition 
or tend to create a monopoly in the manufacture and sale of three 
products, polyethylene resin, polyethylene film and synthetic sausage 
casings. After answer, extensive hearings were held in varoius cities 
throughout the United States.| The transcript of the proceedings 
covers more than nine thousand pages. The record contains 352 
exhibits received in support of the complaint and 849 exhibits re- 
ceived in opposition thereto. Briefs, motions and proposed findings 
comprising many additional hundreds of pages have been filed. 

Counsel for the complaint rested the case-in-chief on March 21, 
1958, and on May 12, 1958, prior to presenting any evidence, respond- 
ent filed a motion to dismiss. The motion argued that counsel for 
the complaint had failed to make a prima facie showing that regener- 
ated cellulose sausage and meat casings, polyethylene resin and poly- 
ethylene film each constituted a “line of commerce” as those words 
are used in Section 7, and further, that regardless of the “line of 
commerce” definition there had been a failure of proof as to the 
proscribed adverse effects of the merger. In an order dated August 
17, 1959, the hearing examiner ruled that the sausage and meat casings 
produced by Visking, composed of regenerated cellulose, are sufli- 
ciently unique from all others to constitute a line of commerce, but 
that it had not been proved that the acquisition of this part of Visk- 
ing’s business would have the proscribed effects in the relevant market. 
The hearing examiner also held that no prima facie case had been 
made out of reasonable probability of an adverse effect in four of the 
five principal markets for polyethylene film, namely agriculture, con- 
struction, industrial and decoration. With respect to the fifth use of 
polyethylene film, flexible packaging and with respect to polyethylene 
resin as the basic ingredient, of polyethylene film, he ruled that a 
prima facie case had been made out. Thus at that juncture in the 
proceeding a substantial portion of the complaint was dismissed and 
the respondent was obligated to defend only two principal charges: 

(1) that the acquisition may lessen competition or tend to create 
a monopoly in a line of commerce consisting of high pressure process 
polyethylene resin sold for film extrusion purposes; and 
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(2) that the acquisition may lessen competition or tend to create a 
monopoly in a line of commerce consisting of polyethylene film for 
flexible packaging purposes. 

While both parties were dissatisfied with the hearing examiner’s 
ruling on the motion to dismiss, neither took interlocutory appeals to 
the Commission. Respondent rested its defense on March 1, 1960. 
Several rebuttal and surrebuttal hearings were then held and the 
record was closed for the presentation of evidence on June 17, 1960. 
On February 7, 1961, the hearing examiner filed his initia] decision 
containing an order requiring respondent to completely divest itself 
of the polyethylene film business acquired from Visking, together with 
a new film manufacturing plant built in Cartersville, Georgia, after 
the acquisition, and any other property or assets as may represent the 
normal expansion of Visking during its period of operation as a part of 
Union Carbide. The initial decision reaffirmed the earlier dismissal 
of the complaint with respect to synthetic sausage casings. 

As noted above, both parties have appealed the hearing examiner’s 
decision. Respondent, of course, would have us vacate the order of 
divestiture in its entirety. Counsel supporting the complaint urges 
only that the dismissal of the sausage casing charge be reversed and 
that Union Carbide should be ordered to relinquish this business as 
well as the acquired polyethylene film facilities. We will consider 
first the appeal by respondent. 

The products with which this matter is now principally concerned 
are polyethylene film and its basic ingredient, polyethylene resin. 
Polyethylene is produced from ethylene gas obtained as a by-product 
of petroleum refining operations or refined from natural gas. The 
basic resin is produced by applying great pressure and heat to ethy]- 
ene gas in liquid form. The resultant resin is extruded into thin 
ribbons which, when cooled and solidified, are cut into one-eighth inch 
cubes. This is the form in which the resin is then sold to extruders 
for further processing.” 

Polyethylene was developed and patented by a British chemical 
company in the early 1930’s. Early in World War II Union Carbide, 
at the request of the United States Navy and with its financial assist- 
ance, began production of polyethylene resin for use as an insulation 
material in coaxial cables for high frequency radar. At about this 
same time, E. I. duPont deNemours and Co. also entered the field. 


* Polyethylene resin produced by this method is known as high pressure process resin to 
distinguish it from resin produced by a more recently developed low pressure process. Low 
pressure process polyethylene resin is a distinctly different product and has different uses 
than the high pressure process resin with which we are here concerned. Hereinafter 
wherever the term polyethylene resin appears it refers to high pressure process polyethylene 
resin. 
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From April, 1948, until November, 1954, Union Carbide and duPont 
were the only United States manufacturers of polyethylene resin. 
There are at present eight producers of these resins in the United 
States. 

Polyethylene film is one of many products produced from poly- 
ethylene resin. The method of manufacture is known as the hot melt 
extrusion process. Polyethylene resin pellets are conveyed under pres- 
sure by a screw through a heated barrel causing the resin to become 
molten. It is then forced through a die and solidified by cooling into 
a thin film which is placed on rolls. The film is extruded in two basic 
forms depending upon the die used. If an annular die is used the film 
takes the form of a tube; if a flat die is used the film appears as a 
sheet. Sheeting is also produced by slitting polyethylene tubing as 
it is extruded. Both tubing and sheeting are sold for flexible packag- 
ing purposes. 

Union Carbide is the country’s second largest chemical company 
with assets, at the time of the acquisition, of approximately $1,421,- 
439,536. Its business is divided into five major groups: alloys and 
metals; chemicals; electrodes, carbons and batteries; industrial gases _ 
and carbides; and plastics. Consolidated net sales for the calendar 
year 1956, not including sales of Visking, were approximately 
$1,279,235,725. Approximately 20% of its 1956 sales were accounted 
for by the plastics group which includes polyethylene resin, the basic 
raw material of polyethylene film. Sales of polyethylene resins and 
compounds in 1956 were approximately $91,302,000. In 1956 Union 
Carbide was far and away the country’s largest producer of poly- 
ethylene resins. The relative position of Union Carbide in the 
polyethylene resin manufacturing industry is illustrated by the follow- 
ing tables: 


TOTAL DOMESTIC SHIPMENTS OF POLYETHYLENE RESINS 


1956 1958 1959 

ea. 1,000 Percent 1,000 Percent 1,000 Percent 

pounds pounds pounds 

i PACER em 5a 188, 159 47,9 251, 302 44,7 302, 740 41.6 
pepe - fet ATES, TS 82, 992 21. 1 94; 000 16.7 109, 800 15.1 
retaeee Bo Ae Se 37, 794 9.6 72, 400 12.9 105, 128 14.4 
Spencer! meee dat SIs 33, 158 8.4 35, 310 6.3 43, 500 6.0 
Bastmanies 4 22 17, 259 4.4 26, 938 4.8 45, 156 6.2 
Dow ee ETRE EE 12, 927 3.3 30, 908 5.5 56, 597 7.8 
Monsanto_e_.--212.-2.-- 2 11, 635 3.0 28, 273 5.1 38, 232 5.2 
Kopperse: hose sy 8, 973 2.3 22, 633 4.0 26, 846 3.7 
Totals te Lbs ih Sk 392, 897 100.0 561, 764 100.0 727, 999 100.0 
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DOMESTIC SHIPMENTS OF POLYHTHYLENE RESIN TO FILM EXTRUDERS 


1956 1958 1959 
Compan : 

Teh, 1,000 Percent 1,000 Percent 1,000 Percent 

pounds of total pounds of total pounds of total 
Winlon!@arbideza=.2 4 oes 77, 057 59. 42 133, 237 58. 18 153, 109 48. 95 
Du Ronbisiz 4260 } ose Tr ee 26, 005 20. 05 18, 446 8.05 20, 000 6. 39 
(BAS ee eee Se Sy ee 14, 675 11. 32 32, 200 14. 06 50, 835 16. 25 
Spencers bis ci Fj ear sie 2, 111 1. 63 9, 200 4. 02 13, 750 4,40 
PASCAL eens Sera manens aces 3, 845 2. 96 9, 135 3. 99 24, 087 7. 70 
Dowie. bee ee 202 .16 7, 560 3. 30 22, 831 7, 30 
NE OMSANTO acess cee pee eS 4,128 3.18 11, 971 5. 23 18, 300 5. 85 
TK ODDCLS ton ca eee 1, 655 1, 28 7, 269 3.17 9, 883 3. 16 
TNO Galea es ae 129, 678 100. 00 229, 018 100. 00 312, 795 100. 00 


The Visking Corporation in 1956 was the largest producer of poly- 
ethylene film with assets of $38,309,000 and annual sales of $56,022,000. 
Its business was evenly divided between its two principal products, 
synthetic sausage and meat casings and polyethylene film. Visking’s 
sales of polyethylene film during 1956 totaled approximately $27,000,- 
000 of which approximately 46.2% was sold to converters, end users 
and jobbers in the flexible packaging field. 

Both Union Carbide and The Visking Corporation were at the time 
of acquisition selling their products in commerce throughout the en- 
tire United States and the parties have agreed that the relevant geo- 
graphic market, i.e., the “section of the country” involved is the entire 
country. 

As we have indicated, one of the principal issues here is whether 
the acquisition may have the proscribed adverse effects at the poly- 
ethylene resin level of competition. The hearing examiner decided 
that polyethylene resin manufactured and sold for film extrusion pur- 
poses constitutes in and of itself a “line of commerce” separate and 
distinct from resins sold for other purposes. But he further concluded 
that “regardless of whether the relevant line of commerce be con- 
sidered to be polyethylene film-grade resin only, or polyethylene resin 
for any and all uses, the effect of the acquisition of Visking by Union 
Carbide may be substantially to lessen competition or tend to create 
a monopoly in the acquiring corporation.” 

Respondent’s appeal urges that the appropriate market is the sale 
of polyethylene resins for all purposes and in any event, no matter 
where the boundaries of the relevant market are set, that the requisite 
proscribed effects therein have not been shown. 

The hearing examiner’s finding that resins sold for film extrusion 
purposes constitute in themselves a line of commerce is based almost 
entirely on physical differences between the so-called film grade resins 
and resins sold for other purposes. Our review of the evidence con- 
vinces us of the correctness of this finding. Resin manufactured to 


UNION CARBIDE CORPORATION 651 
614 Opinion 


be processed into polyethylene film most generally contains additives 
which especially adapt it for film use. In addition, a sizeable amount 
of basic resin, that is resin which does not contain aciditives, is sold for 
film processing but these so-called basic resins are soecule, designed 
or selected for film use. There is much additional evidence in the 
record to support the finding that film-grade resins are in themselves 
a line of commerce including the fact that the industry itself recognizes 
the separate identity of these resins; they are apparently more difficult 
to produce than other resins; and producers occasionally change prices 
on film-grade resins without changing the prices of others. 

But as we view it there is no real necessity to determine whether the 
line of commerce consists of only film-grade resins or of all resins since 
the proscribed effects upon both lines have been demonstrated in this 
record. 

By acquiring Visking, Union Carbide secured the power to foreclose 
competitors from a substantial share of both the film-grade and general 
use resin markets. The following table indicates that the resin re- 
quirements of Visking are substantial whether considered alone or 
in comparison with either universe. 


Visking’s Visking’s share|Visking’s share 
purchases of film-grade of all U.S. 
(1,000 pounds) |resin shipments|resin shipments 


Ge SO a ee a eae 51, 526 39. 73 13.11 
TORS 2) bali Nes ache oe a AS Re ehese 75, 219 32. 84 13. 39 
ay) ee ee a aR ae a a es area ape eee 83, 861 26. 81 11. 62 


Our economy has not reached a state of development or sophistication 
where $20,000,000, the approximate value of Visking’s purchases in 
1956, can be described as anything other than “substantial”. Some 
idea of the importance of the Visking requirements can be gathered 
from the fact that in 1956 and 1958 Visking alone purchased more 
resin than the combined total shipped to independent film extruder 
customers by all seven of Union Carbide’s competitors. In 1959, de- 
spite an increase over 1956 of 6,000,000 pounds in total industry ship- 
ments to film extruders, Visking’s purchases were approximately equal 
to the total shipments of resins for film use of six of Union Carbide’s 
competitors (excluding Eastman-Kodak). In 1956, Visking’s re- 
quirements were greater than the domestic shipments of all types 
of resin by each of six of the eight resin producers. By 1959 it still 
bought more resin than five of the eight resin producers shipped 
domestically for all uses. 

Respondent argues that substantiality alone will not satisfy the com- 
petitive impact clause of Section 7 and that the tests used in the -ex- 
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clusive dealing cases* are not applicable to proceedings under this 
section. We do not reach this issue since this record contains much 
additional evidence to support a finding that the effect of this acquisi- 
tion may be to substantially lessen competition or tend to create a 
monopoly in the market for polyethylene resin. 

It seems clear that the polyethylene resin manufacturing industry 
is not marked by ease of entry. It takes a minimum expenditure of 
£9,000,000 to build a plant of acceptable efficiency. ‘Two years are re- 
quired to build such a plant and at least a year is required to recruit 
and train a production and sales staff. Substantial expenditures for 
continuing research are apparently necessary if a company is to be an 
effective competitor in this field. In 1959, Union Carbide spent ap- 
proximately $3,500,000 in research and development of polyethylene 
resins. 

Mergers of this type, that is, the acquisition of customers, beget addi- 
tional mergers. A resin manufacturer faced with a market over 
which its competitors are acquiring ever-increasing control is forced 
to protect its position by acquiring for itself control of a segment of 
the market and the quickest route to such control is through acquisi- 
tion. At least four of Union Carbide’s seven competitors have ac- 
quired film manufacturing companies. With one exception, these 
acquisitions have taken place after the respondent’s acquisition of 
Visking. Of course, the control of a sizeable segment of the market 
by films already established in the industry serves further to discourage 
the entry of new manufacturers. In 1958 and 1959 approximately 
40% of all shipments of film-grade resins were made by resin manu- 
facturers to their owned film producing factories. Thus the market 
for film-grade resins, constituting 43% of the total resin market, is 
substantially under the control of resin producers. The re-emergence 
of Visking as an independent purchaser should help to reverse this 
trend toward an ever-increasingly controlled market. 

It is a basic precept of American business that the hottest com- 
petitive fight is waged for the business of the large buyer. In fact, 
the Robinson-Patman Act was enacted for the primary purpose of reg- 
ulating and preventing discriminatory excesses in the battle for the 
patronage of the big volume buyer. Visking was and is by far the 
largest buyer of polyethylene resin. Its removal as a source and goal 
of competitive activity has effected a lessening of competition at the 
resin manufacturing level commensurate with its total volume of resin 
purchases and as we have seen, that volume is both quantitatively and 
comparatively substantial. 


°H.g., Standard Oil Co. of California v. United States, 337 U.S. 298, 314 (1949). 
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The argument between the parties over the limits of the relevant 
product market at the film level is similar to their disagreement over 
the resin market. Respondent argues for a market encompassing all 
flexible packaging materials including such varied products as 
aluminum foil, cellophane, Saran, cellulose acetate, kraft paper and 
mesh. Relying upon the so-called Cellophane case * respondent claims 
that the record shows that polyethylene film is subjected to continuous 
competition from other packaging materials, that so-called “cross- 
elasticity of demand” is present and that the physical characteristics of 
polyethylene film and the other flexible packaging materials are in- 
sufficiently different to be commercially significant. 

The hearing examiner found for counsel supporting the complaint 
on this point holding that polyethylene film sold for flexible packaging 
purposes has sufficient peculiar characteristics and uses to constitute it 
a separate and distinct product market. The phrase “sufficient 
peculiar characteristics and uses” is taken verbatim from the opinion 
of the Supreme Court in the dwPont-General Motors * case indicating 
reliance upon the interpretive rule and reasoning there employed. 

Our review of the record has persuaded us that the hearing ex- 
aminer’s decision is correct and in harmony with both the Cellophane 
and duPont-General Motors decisions. In making this determination 
we have weighed carefully all of the usual criteria including one which 
we deem important but which has received little attention. This 
factor is the preference of users or buyers for a particular product or 
material despite the existence of adequate substitutes. Reasoning of 
this type was employed by the court in the recent Crown Zellerbach ° 
case. In upholding the Commission’s determination that the line of 
commerce there involved was limited to “census coarse paper” the court 
first referred to the duPont-General Motors case stating : “Unquestion- 
ably the fact that General Motors, the customer, chose to buy these 
particular finishes and fabrics, sufficiently distinguished them so 
that they constituted by themselves the relevant market.” It then 
concluded: “Here, as the record and the statistics show, the customers 
of St. Helens, and the customers of Crown, in ordering and pur- 
chasing papers designated as wrapping paper, shipping sack paper, bag 
paper, envelope paper, etc., by that very fact, demonstrate and create 
a market for those specific products so that they collectively may 
properly identify the relevant market here involved.” 

Polyethylene film is today the most important flexible packaging 
material and its sales and usages are growing at a phenomenal pace. 


4 United States v. E. I. duPont deNemours & Oo., 351 U.S. 3877 (1956). 
5 United States v. E. I. duPont deNemours € Co., 353 U.S. 586 (1957). 
6 Crown Zellerbach Corporation v. Federal Trade Commission, 296 F.2d 800 (9th Cir. 


1961. 
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Of: the 96 converter members of the Nationa] Flexible Packaging 
Association, 81 handle polyethylene film. By comparison, 63 members 
handle cellophane and 42 handle kraft paper, the two next most popu- 
lar materials. Domestic shipments of resin to film extruders increased 
from 120,002,893 pounds in 1955 to 312,795,000 pounds in 1959. 

The tremendous increase in the use of polyethylene as a flexible 
packaging material is due to its unique combination of physical charac- 
teristics. No other single packaging material does so many jobs so 
well. Other materials may surpass it in individual particulars but 
none can approach it in versatility. 

The record clearly shows that an ever-growing number of sellers 
deem it important to present their products in transparent packages. 
In 1946, polyethylene film had a high haze factor and was more 
accurately described as translucent than transparent. Technical prog- 
ress removed the haze and at the time of suit. polyethylene film was 
almost the equal of cellophane in clarity. Cellophane remains superior 
in grease resistance and in adaptability to use in high speed wrapping 
machines. In other respects polyethylene film is quite superior to 
cellophane. It retains its strength in extremely low temperatures 
whereas cellophane cracks and tears very easily. It does not deteri- 
orate as rapidly with age as cellophane and therefore its effective 
shelf life is substantially longer. Polyethylene film has the limpness 
and pliability of cloth while cellophane is substantially stiffer and 
capable of being crumpled like paper. Polyethylene film is a sub- 
stantially stronger material than cellophane, making it useful for 
packaging heavy items where cellophane is wholly unsuited. 

In 1949, the average wholesale price of polyethylene film was more 
than double that of cellophane and was substantially higher than the 
price of all other important flexible materials except Saran. Today 
polyethylene film is lower in cost than cellophane and most of the 
other flexible packaging materials and this fact is both a cause and a 
product of its success. 

The union of polyethylene film’s unique aggregation of physical 
qualities with its lower price has enabled it to usurp large segments 
of the packaging market. This process has apparently only begun 
and is proceeding at an amazing pace. This phenomenon has oc- 
curred most strikingly in the soft goods packaging field. Cellophane 
was once the principal transparent material in use in this area but it 
has now been substantially replaced by polyethylene film. The prin- 
cipal reasons for the shift appear to be polyethylene’s longer shelf 
life, limpness and low cost. Competition among soft goods sellers 
is another factor which plays a part... Testimony indicates that a 
competitor's adoption of polyethylene film ‘as a packaging material 
forces other sellers to likewise adopt the film. Many well-known 
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brands of soft goods once packaged in cellophane today appear only 
in polyethylene." The vice-president of Cellu-Craft Products Corp., 
a leading converter of flexible packaging products with sales of over 
eight million dollars annually, testified that within five years from 
the time that polyethylene film packaging was introduced for soft 
goods practically all of his soft goods accounts had switched to it 
from cellophane. At the time he testified, 95% of his soft goods 
business was accounted for by polyethylene. 

Polyethylene has and is making substantial inroads against. es- 
tablished products as a material for packaging candy, potatoes, ey 
cleaned garments and laundered shirts. 

Of course, there is and will continue to be competition between 
polyethylene film and other flexible packaging materials. This type 
of inter-product competition will always exist but it does not pre- 
clude a finding that a distinct and separate market exists for poly- 
ethylene film as a packaging material anymore than the existence of 
competition between cotton, silk and linen or between brick, wood 
and stone forces the conclusion that no separate market exists for 
these products. 

A packager who desires a package with the physical characteristics 
of polyethylene film must buy a polyethylene film package just as the 
housewife who desires a tablecloth with all the characteristics of linen 
must purchase one of linen. The existence of adequate substitutes 
does not erase the fact that consumers who desire a particular product 
constitute a separate market for that. product. And where as here that 
market is substantial it constitutes a line of commerce as those words 
are used in Section 7 of the Clayton Act. 

To determine whether this acquisition may have the proscribed 
effects at the film level it is necessary to compare the power and capabil- 
ities of Visking before the merger with Union Carbide’s power and 
capabilities after the acquisition. In other words, how has the acquisi- 
tion changed the competitive picture at the film level? Visking now 
has the backing of approximately 114 billion dollars in assets as com- 
pared to its pre-merger assets of 38 million dollars. But apparently 
Visking’s assets were adequate to enable it to effectively compete in its 
field. In 1956, approximately 60 companies competed as extruders of 
polyethylene film. Visking accounted for 40.23% of total film ship- 
ments during that year. Its next largest competitor made shipments 
equal to only 6.5% of the total. Thus it must be concluded that 
Visking as an independent company had great economic power vis a 
vis its smaller competitors and that the backing of the additional 


7 For’ example, in the men’s shirt field, Arrow, Manhattan, Hathaway, Van Heusen and 
Vruit.of the Loom are now packaged exclusively in polyethylene film. 
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assets of Union Carbide, while materially adding to its competitive 
strength, would not of necessity effect a lessening of competition. 

But we have more here than the mere amalgamation of the assets 
of two large and powerful corporations.. We are here confronted with 
the merger of the dominant supplier of a raw material with the dom- 
inant processor and reseller of the same raw material. Such a com- 
bination is formidable indeed since Visking is now insulated from 
the necessity of procuring its raw material in competition with other 
film extruders... The Union Carbide-Visking combine has the power 
to lower film prices below the break-even level of its small, non-inte- 
erated film extruder competitors and yet, realize a profit on over-all 
operations. Respondent can, without interference from the Robinson- 
Patman Act, supply resin to its Visking Division at prices substan- 
tially lower than it charges competing film extruders. As a part of 
Union Carbide, Visking is protected from shortages which may arise 
in the supply of film-grade resin and will have primary access to any 
technological improvements in the product. 

Without doubt, the Union Carbide-Visking combination is a more 
formidable antagonist to the small film extruders than Visking alone. 
The combination is effectively insulated from many of the factors 
which restrain its extruder competitors and has the power to drive 
them to the wall. Thus the effect of respondent’s acquisition of 
Visking may be to substantially lessen competition or tend to create 
a monopoly in the manufacture and sale of polyethylene film. 

It must be remembered that polyethylene is a relatively new product 
for which new uses and applications are discovered almost daily. 
While apparently technically mature, research by respondent and 
others goes forward to further improve and modify the product. 
Without doubt each technical improvement will further broaden the 
markets for polyethylene items. 

While monopolies are to be abhorred wherever they appear, it is 
of particular importance that they be arrested in an infant industry 
which appears destined for far greater expansion and growth. 
Strong and vigorous competition is the catalyst of rapid economic 
progress. Any lessening of competition is therefore doubly harmful 
in a new industry since its inevitable effect is to slow down the growth 
rate of the industry. In these times, in the face of threats from 
abroad to economically “bury” us, an accelerated rate of economic 
growth may well be a prerequisite to national survival. Under these 
circumstances we must be especially vigilant to protect the economy 
from any obstacles to its rapid expansion. 

We are convinced beyond any doubt that the merger of the poly- 
ethylene film business of The Visking Corporation into Union Carbide 
Corporation has lessened and may in the future even further lessen 
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competition and unless deterred by divestiture, Union Carbide may 
eventually achieve a monopoly in both polyethylene resin and. poly- 
ethylene film. Therefore, this acquisition is against the public policy 
of the United States as expressed in Section 7 of the amended Clayton 
Act and an order of divestment must issue. 

The order issued by the hearing examiner quite correctly requires 
respondent to divest itself of the polyethylene business acquired from 
Visking. However, it goes further, requiring divestiture of a poly- 
ethylene manufacturing plant built by Union Carbide sometime after 
the date of the acquisition. We are of the opinion that under the cir- 
cumstances present in this record the order should require only the 
divestiture of that aggregation of assets, rights, good will and proper- 
ties which were acquired in the Visking acquisition together with all 
improvements, including machinery and other equipment subsequently 
installed in the acquired plants and offices. The ultimate aim of an 
order of divestiture is to restore and assure a market in which com- 
petition will be active and vigorous. This goal will be more fully 
realized if Visking is restored as a competitor with only the facilities 
it operated at the time of its acquisition. Asso restored it will still 
be the largest producer of polyethylene film and will be well able to 
take care of itself. 

While the retention by Union Carbide of the plant: in question 
is not without its perils, we feel that the presence of Union Carbide 
as another competitor in the film market outweighs any foreseeable 
ill effects. Any inconsistencies between our ruling on the Cartersville 
plant and our statements above concerning the anticompetitive effects 
engendered by the acquisition are more apparent than real. Union 
Carbide in full possession of Visking, the dominant film manufac- 
turer, is in an entirely different category from Union Carbide as the 
operator of one film manufacturing: plant and forced to compete in 
a film market containing a restored Visking. 

We come now to the appeal of counsel supporting the complaint. 
from the dismissal of the complaint charge with respect to that ap- 
proximately one-half of Visking’s business concerned with the manu- 
facture and sale of synthetic sausage casings. As noted above, this 
count of the complaint was actually dismissed at the conclusion of 
the case-in-chief and the respondent was therefore not required and 
did not offer any defensive evidence to rebut this charge. Counsel 
supporting the complaint now asks the Commission to order divest- 
ment of the sausage casings business acquired, but in our view such 
an order would be improper since respondent: has not had ‘its day in 
court with respect to this charge. Of course, the appeal itself is 
quite proper and will be considered as a request for a reversal of 
the hearing examiner’s dismissal and a remand to the hearing examiner 
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to afford the respondent an opportunity to present such defensive 
evidence as it desires. 

The principal sausage casing product produced and sold by Visking 
is composed of regenerated cellulose. Visking patented the process 
and as a result held legal monopoly control from about 1926 until 
expiration of the patents in 1953.. The Visking casing was designed 
as a replacement for animal tissue which at the time of its invention 
was the predominant product in this field. Because of the unique 
combination of physical characteristics of the regenerated cellulose 
casings produced by Visking they have enjoyed a steady and striking 
success. By 1956, Visking’s sales of this product exceeded twelve 
million pounds, witha dollar value of $25,591,000. In 1956, Visking’s 
sales of cellulose casings accounted for approximately 60% of the 
total sales of this product.. The manufacture of sausage casings is 
carried on in separate plants located in Chicago, Illinois, and Loudon, 
Tennessee, having no relation saeameicien to Visking’s polyetliylene film 
business.’ - 

An adequate ‘sausage casing must have many qualities including 
strength, smoke permeability, nontoxicity, elasticity, adherence to 
the meat, low weight and printability. The hearing examiner cor- 
rectly found that regenerated cellulose synthetic sausage casings are 
sufficiently unique to constitute in and of themselves a line of com- 
merce. 

At the time of the acquisition, Visking had only two competitors 
in the sale of regenerated cellulose casings, American Viscose Cor- 
poration and TeePak Inc. Until recently these two competitors 
operated under licenses granted by Visking. The expiration of the 
Visking patents has now opened the field to new entrants. The record 
contains no evidence as to the degree of economic and technological 
requirements of entry into this market. 

We find no error in the dismissal of this charge of the complaint. 
Union Carbide did not compete with Visking in the sale of regen- 
erated cellulose sausage casings nor did it supply the materials from 
which they are made. This aspect of the acquisition is purely con- 
glomerate and the worst thing that can be said of it is that the Visking 
cellulose sausage casings now have the backing of Union Carbide’s 
one and one-half billion dollars instead of Visking’s thirty-eight mil- 
lion. This showing alone will not support a finding that a lessening 
of competition is the probable result of Union Carbide’s emergence 
as a sausage casing seller. Such an unfavorable prognosis must be 
based upon more solid ground. 

This is not to say that a finding of proscribed effects in all lines of 
commerce in which the acquired corporation is engaged is a necessary 
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prerequisite to an order of total divestiture. The Act is violated if the 
forbidden effect or tendency occurs in any line of commerce. And once 
a violation has been found, the entire acquisition is subject to a divest- 
ment order. But total divestiture is not an automatic remedy which 
must be applied in all cases. The choice of remedies is the Commis- 
sion’s to be exercised with the goal of restoring and assuring the pres- 
ervation of healthy competition in the relevant markets. Achieving 
this goal may on occasion require ordering divestment of facilities un- 
related to the line of commerce affected by the acquisition as, for ex- 
ample, where the restoration of the acquired company as a healthy 
competitior requires that it be kept intact. That situation is not pre- 
sented by this record. -Visking will be an effective and strong com- 
petitor in the polyethylene film market although shorn of its sausage 
casing business. 

We would, of course, prefer to see more than three producers com- 
peting in the sale of cellulose sausage casings, but this aspect of market 
control is beyond our power. Here one competitior has been replaced 
by another. The competitive picture is essentially as it was before the 
acquisition except for the aforementioned increase in: the economic 
backing of the Visking casing business. If this competitive picture 
should at any time in the future alter in a manner which would indi- 
cate that our decision here is in error, a new complaint based upon the 
new facts inherent in the changed situation can be speedily issued. 
At this time, on this record, there is no showing that the public interest 
would be served by an order requiring respondent to divest itself of the 
Visking sausage casing business and the hearing examiner’s dismissal 
of that portion of the complaint is hereby affirmed. 

Respondent’s appeal is granted to the extent heretofore indicated 
and in all other respects denied. The appeal of counsel supporting the 
complaint is denied. It is directed that an appropriate order issue 
with this opinion modifying the initial decision in conformity with 
the views herein expressed and adopting it, as modified, as the decision 
of the Commission. 

Commissioner Anderson concurs in the result, and Commissioner 
Kern dissents. 

Commissioner ELMAN, concurring: 

I concur in the Commission’s decision and order, and am in general 
agreement with the views expressed in Chairman Dixon’s forceful 
opinion. I believe, however, that while the order of divestiture here 
is clearly warranted by the facts of record, it should be based on more 
narrow and limited grounds than those canvassed in the majority 


opinion. 
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First. Some preliminary general observations may be in order. 
When one corporation acquires the stock or assets of another, a full 
inquiry into the economic effects and implications of the transaction 
would necessarily cover a very broad range. An economist making a 
comprehensive study or analysis of the merger would seek illumina- 
tion on many matters, including industry structure and growth pat- 
terns, market power, prior marketing practices of the companies in- 
volved, market incentives to competition, the extent of product dif- 
ferentiation, industry economies of scale and the general problem of 
barriers to entry, etc. The scope of the Commission’s inquiry in a 
Section 7 proceeding, however, should be far more limited. The 
Commission’s responsibility is to pass on the legality of the challenged 
merger under defined statutory standards. It does not sit to examine 
and weigh the pros and cons of the merger in all its aspects, or to de- 
cide, in the light of all the relevant data and opinions that might be 
adduced regarding its nature and effects, whether the merger is good 
or bad, wholesome or unwholesome, as a matter of national economic 
policy. 

The national policy as to corporate mergers was established by 
Congress when it enacted Section 7 of the Clayton Act.1 If a merger 
has characteristics proscribed by Section 7, it is unlawful. The Com- 
mission’s function in a Section 7 proceeding is to determine whether 
those characteristics are present. Once it finds that they are, the 
acquisition must be declared illegal and an appropriate order entered. 
So far as the Commission’s inquiry is concerned, that ends the matter. 

I think it highly important, therefore, and even imperative in the 
interest of effective enforcement of the statute, to emphasize the need 
for simplifying and confining the range of issues in Section 7 pro- 
ceedings. I have the impression that many cases have been dragged 
out almost interminably by the effort on both sides, sincere and 
conscientious though it be, to present every piece of oral and written 
evidence that conceivably might be relevant in appraising the nature 
and effects of the transaction in dispute. Too often the result has 


1 See Crown Zellerbach Corp. v. Federal Trade Commission, D. No. 15,904, C.A. 9, June 5, 
1961 [296 F. 2d 800] at p. 825 [7 S. & D. 126 at 156]: “Congress was not concerned 
about increased efficiency; it was concerned about the competitor,—the small business 
man whose ‘little independent units are gobbled up by bigger ones,’ and about other 
competitors whose opportunities to meet the prices of the large concern and hence com- 
pete with it might be diminished by a merger which increased the concentration of power 
in the large organization. . 

“As the legislation was under consideration by Congress it was duly appreciated that 
decentralized and deconcentrated markets are often uneconomic and provide higher costs 
and-prices. All this-it laid aside in its concern over the ‘curse of bigness’ and this con- 
centration of power in the nation’s markets which Congress thought advantaged the big 
man and disadvantaged the little one.” Quoting in part the dissent of Douglas, J., in 
United States v. Columbia Steel, 334 U.S. 495, 534. 
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been that relief has come, if at all, so late as to create hardship to the 
parties, or frustration of the statutory policy, or both? 

Within the framework of the broad statutory provisions, the Com- 
mission has the duty to formulate, as best it can, specific criteria for 
determining the legality of corporate mergers. To be sure, it is the 
obligation of a hearing examiner to confine the scope of a Section 7 
proceeding as narrowly as the issues permit. But it is our respon- 
sibility to instruct the examiner as to the matters which are controlling. 
It is not enough, in my view, to direct the examiner “that he look 
at all the relevant facts of competition”, and to intimate broadly 
that “in certain situations the rigid yardstick of market shares might 
not only be extremely meaningful, but indeed perhaps conclusive 
under some circumstances on the issue of probability of competitive 
injury or tendency to monopoly” (Brillo Manufacturing Co., Inc., 56 
F.T.C. 1672, D. 6557, issued March 25, 1960). Commissioner Kern, in 
his dissenting opinion here, quite properly observes that an examiner 
“should shape the dimensions of a case from pre-trial hearing to con- 
clusion in order to accomplish a fair trial with due process and yet 
maintain an unrepetitious, concise, sharp record.” @Quaere, however, 
how helpful it is to an examiner to be told that it is his duty “to be 
bound by established principles of relevancy and materiality” and 
that once “relevant material is in the record it should be assessed 
and evaluated, not ignored.” An examiner conscientiously attempt- 
ing to discharge his obligation under the Commission’s Rules of 
Practice to simplify and expedite the proceedings, but uncertain as to 
what lines of inquiry he may safely bar the parties from pursuing, 1s 
entitled to more specific guidance from the Commission. 

From my point of view, therefore, it is not a satisfactory disposi- 
tion of a Section 7 case for the Commission to rationalize its decision 
in terms simply of a broad rule of “reason” or “relevancy.” Neither 
to Congress, which has shown great concern over excessive concentra- 
tions of economic power resulting from corporate mergers, nor to 
businessmen, who need to know whether a contemplated merger will 
stick or will be forcibly undone, perhaps after years of expensive 
and wasteful litigation, is it enough to be given assurances that the 
Federal Trade Commission will take whatever action it finds to be 


2As the Court observed in the Crown Zellerbach case, supra note 1, at p. 826 [7 
S. & D. 160]: “[S]Jome writers have suggested that the Commission, or the courts, in in- 
quiring into a claimed violation of § 7 should examine a multitude of so-called relevant 
economic factors. As if the average anti-trust trial were not sufficiently complicated at 
best, some of these suggestions to enlarge the list of ‘relevant factors’ upon which findings 
were required would tend to make a case of this kind so appallingly complicated that any 
judge might well wonder whether the controversy was really a justiciable one. And it is 
a bit hard to believe that Congress meant that a business concern contemplating merger 
must undergo a similar struggle to find out whether its plans may or may not be carried 


out.” 
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“reasonable” on. the particular record. Nor is it much more reas- 
suring to add that the Commission will base its decision upon “all 
the relevant facts of competition.” 

Of course, the Commission’s decision should be reasonable and be 
made upon consideration of the relevant facts; but reasonableness 
and relevancy do not express absolute or self-defining standards of 
legality. One must go on to ask, “reasonable” and “relevant” in rela- 
tion to what? Even in the law of negligence, liability is not predicated 
simply on what the tribunal thinks is a “reasonable” or “just” judg- 
ment between the particular parties on the particular facts. Nor 
did Congress in Section 7 of the Clayton Act give the Commission a 
blank check, to be filled out in each case as it thinks “reasonable.” 
As I shall try to show, the Commission, at least in dealing with so- 
called vertical mergers of the sort involved here, has no need to leave 
obscure or uncertain the applicable basic yardstick of legality. The 
terms of Section 7, the policy of Congress manifested not only by 
the statute’s provisions but by the legislative history, and the au- 
thoritative construction of the statute made by the Supreme Court— 
all combine to confirm the validity of a sufficient—though not neces- 
sarily exclusive—and relatively limited test: Does the merger have 
the likelihood of foreclosing competition in a substantial part of “any 
line of commerce in any section of the country?” Ifa merger is clearly 
unlawful on this single narrow ground, quickly demonstrable by 
easily ascertainable objective data, it is neither necessary nor desirable 
to make further inquiry by considering evidence relevant to other 
possible bases for a finding of illegality. Only in the event that the 
illegality of the merger is not apparent upon application of this test 
should an economic inquiry of broader range be undertaken. 

Second. Despite the length and breadth of the proceedings in the 
instant case, the facts which, in my view, establish illegality of the 
merger are strikingly simple. 

Union Carbide is the second largest chemical company in the United 
States. In 1956, at the time of its acquisition of Visking, it had assets 
of 11% billion dollars. It was by far the country’s largest producer of 
polyethylene resins, the basic raw material from which polyethylene 


*The complaint was issued July 8, 1957. Hearings in support of the case-in-chief com- 
menced on November 12, 1957, and were held before a hearing examiner in New York, 
Philadelphia, Chicago, and Washington, D.C., in November and December 1957 and in 
March 1958. Counsel supporting the complaint rested their case-in-chief on March 21, 
1958. Defense hearings were held in November 1958 and in January, February, April 
and June 1959, until they were halted by the death of the hearing examiner. After a 
second examiner was assigned to the case, further defense hearings were held in August, 
September, and November 1959, and in January, February, and March 1960. Counsel 
supporting the complaint presented rebuttal evidence in May and June 1960. \After a sur- 
rebuttal hearing in Washington, D.C., on June 17, 1960, the record was closed for the 
reception of evidence. ‘The record contains more than 9,100 pages of transcript and over 
1,200 exhibits. 
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film is made. Prior to November 1954, when Eastman Kodak entered 
the field, Union Carbide and duPont. were the only manufacturers of 
polyethylene resins in the United States. In 1956, Union Carbide pro- 
duced 47.9%, duPont 21.1%, and the other six producers, including 
Eastman Kodak, the remaining 31% of domestic shipments of resins. 

In 1956 Visking was the largest producer of polyethylene film, with 
assets of more than 38 million dollars and annual sales of film approxi- 
mating 27 million dollars. Of the 118 million pounds of film annually 
produced in the United States, Visking made over 45 million pounds, 
or 40.23%. Its nearest competitor accounted for about 6.5%, or about 
one-sixth of Visking’s shipments: Visking was thus also the largest 
single customer in the market for polyethylene resins used in the 
manufacture of films. In 1956, it purchased about 5114 million pounds 
of resins, or 39.7% of all the resins shipped by resin manufacturers to 
film producers in that year. Since about one-third of all domestic pro- 
duction of resins was used in the manufacture of film, Visking’s pur- 
chases constituted 13.1% of all the resins produced and sold in the 
United States for every purpose. : 

Third. The hearing examiner and the Commission have found that 
Union Carbide’s acquisition of Visking may foreclose other producers 
of polyethylene resins from free competition in that substantial share 
of the market for their products represented by Visking’s purchases. 
I not only agree with this finding but believe that no other finding 
is supportable in view of the undisputed facts of record summarized 
above. 

For the reasons which I shall elaborate below, this finding suffices 
to establish the illegality of the merger, and I would go no further. 
It is unnecessary, as both the hearing examiner and the Commission 
agree, to resolve the dispute between the parties as to the proper 
delineation of the relevant market in polyethylene resins. Accepting, 
for purposes of decision, respondent’s definition of the market as em- 
bracing all resins produced in the United States, and not merely 
those designed or selected for manufacture into polyethylene film, I 
concur in the finding that by acquiring Visking, Union Carbide se- 
cured the power to remove from the market and allocate to itself 
exclusively the purchasing power of the largest single customer for 
resins in the market. The conclusion of illegality flowing from this 
finding also makes it unnecessary, in my view, to resolve other ques- 
tions discussed in the Commission’s opinion. 

Fourth. On the view I take of this case, the Supreme Court’s deci- 
sions in United States v. duPont & Co., 353 U.S. 586 (1957) and 
366 U.S. 316 (1961), are clearly controlling. The facts of the instant 
ease bring it well within the scope of the principles set forth in 
duPont. To establish a violation of Section 7, the Court held, two 
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requirements of proof must be satisfied: (1) “The market affected 
must be substantial.” (2) There must be “a likelihood that competi- 
tion may be ‘foreclosed in a substantial share of * * * [that mar- 
ket].” 353 U.S. at 595, quoting Standard Oil Co. v. United States, 
337 U.S. 293, at 314.4 

Thus, whatever may be the tests under other provisions of our 
antitrust laws, it is clear that likelihood of foreclosure of competi- 
tion in a substantial share of the market is a proper and sufficient 
test under Section 7. Any doubt there may have been on this score 
was ‘surely dispelled when, in its recent decision on relief in the 
duPont case, the Court summarized its holding on the merits as 
follows: 

“We held ‘that duPont’s acquisition of the 23 per cent of General Motors 
stock had led to the insulation from free competition of most of the Generat 
Motors market in automobile finishes and fabrics, with the resultant likelihood, 
at the time of suit, of the creation of a monopoly of a line of commerce, and, 
accordingly, that duPont had violated Section 7 of the Clayton Act. (Emphasis 
added.) 366 U.S. 316, at 318-319. 

From a finding of “insulation from free competition” of the sub- 
stantial share of the market that General Motors represented, it fol- 
lowed that a violation of Section 7 had occurred. 

Fifth. Thus, the acquisition of Visking by United Carbide consti- 
tuted a violation of Section 7 if, without more, it created a likelihood 
of foreclosure to Union Carbide’s competitors of a substantial share 
of the market for their polyethylene resins.’ The facts of the case 
make it difficult—indeeld almost impossible—to conclude that it did 
not. Visking is, by comparative standards, a massive consumer of 
polyethylene resins, and Union Carbide has ample productive capacity 
to satisfy its requirements in toto at will. Visking is no longer an 
independent entity, wholly free to buy from any willing seller; it is 
a wholly owned and controlled component of the leading supplier of 
the raw product from which its polyethylene film is made. A serious 
anticompetitive tendency is inherent in such a relationship. Where 
once Union Carbide faced competition in price, product quality, and 
service for the substantial market represented by Visking’s purchases 
of resins, it may now secure this entire business simply by its own ex- 
ecutive direction. Similarly, where once Union Carbide’s competitors 
might reasonably have expected that any appreciable measure of price, 


*In the duPont case the Court dealt with Section 7 as it was prior to amendment in 
1950. 38 Stat. 731, 15 U.S.C. (1948 ed.) 18. However, this does not detract from the 
applicability of that decision to this case, since the amendments left unimpaired the 
statute’s prohibitions against acquisitions tending substantially to the lessening of com- 
petition or to the creation of a monopoly. 

>The preliminary requirement of the duPont case—that the market itself be found to be 


substantial, 353 U.S. at 595—is indisputably satisfied in this case, as the figures in 
Paragraph Second show. 
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product, or service superiority would increase their sales to Visking, 
now only the most dramatic departure—for example, one rendering 
Union Carbide’s product obsolete—could justify a hope of selling 
more resins to Visking than strictly suited the convenience of its 
dominant supplier-owner. In periods of slack demand, at minimum, 
this would presumably be no resins at all. In the words of the second 
duPont opinion, quoted supra, Union Carbide’s acquisition of Visking 
may reasonably be expected to lead to “insulation from free competi- 
tion of most of the [Visking] market.” (366 U.S., at 318-319). 

The stark realities of this situation must openly invite—if, indeed, 
they do not compel—Union Carbide’s rivals to seek the security of 
vertical integration for themselves. Beyond the encouragement of 
further mergers, other adverse competitive effects may be reasonably 
inferred from the change in market structure accomplished by the 
acquisition of Visking. The foreclosure of a substantial proportion 
of a market may raise barriers to the entry of new competitors and 
may jeopardize the position of existing ones. The acquisition of an 
assured outlet for a large share of its product may give the acquiring 
company, in this instance the industry leader, an important advantage 
over its competitors. : : 

It is unnecessary, however, to explore all ramifications of the change 
in market structure effected by the acquisition; nor is it necessary to 
predict its anticompetitive consequences with the certainty required 
in Sherman Act cases. As the- Standard Oil.and duPont cases make 
clear, the test of Clayton Act violation is only whether there is a 
“reasonable probability” or “likelihood” that the acquisition may re- 
sult.in foreclosing competition in a substantial share of the relevant 
market or “line of commerce.” And, as the Supreme Court pointed 
out in the first duPont opinion (353 U.S., at 607), “The statutory 
policy of fostering free competition is obviously furthered when no 
supplier has an advantage over his competitors from an acquisition 
of his customer’s stock [or assets] likely to have the effects condemned 
by the statute.” 

It must not be forgotten that the Clayton Act was expressly aimed 
at curbing anticompetitive practices “in their incipiency and before 
consummation.” S. Rep. No. 698, 63d Cong., 2d Sess., p. 1 (1914), 
(emphasis added by the Supreme Court in the first duPont opinion, 
353 U.S., at 597). We need not wait for monopoly to burgeon; indeed, 
we are obligated under the statute to prevent it from doing so. The 
operative words of Section 7 are “where * * * the effect * * * may,” 

6Though not essential to the showing of illegality here, it may be observed that the 
extent to which vertical integration has progressed in the industry—at least four of Union 
‘Carbide’s seven competitors in the sale of resins having purchased film producers—already 


represents the type of collective’ effect upon the remaining competition which was noted 
by the Supreme Court in Standard Oil Co. v. United States, 387 US. 293, 309 (1949). 
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not “where * * * the effect * * * is.” Sherman Act certainty is not 
required; a “reasonable probability” will suffice. S. Rep. No. 1775, 
81st Cong., 2d Sess., p. 6 (1950).% That this test is satisfied in the 
present case, I cannot doubt. ; 

Perhaps it can be demonstrated that the Union Carbide-Visking 
merger lacks the magnitude to confer upon the resultant combination 
present monopoly power over price. But the legislators who spon- 
sored the 1950 amendments to the statute took pains to explain that 
this was irrelevant: 


Acquisitions of stock or assets have a cumulative effect, and control of the 
market sufficient to constitute a violation of the Sherman Act may be achieved 
not in a single acquisition but as the result of a series of acquisitions. The bill 
is intended to permit intervention in such a cumulative process when the effect 
of an acquisition may be a significant reduction in the vigor of competition, even 
though this effect may not be so far-reaching as to amount to a combination in 
restraint of trade, create a monopoly, or constitute an attempt to monopolize. 
Such an effect may arise in various ways: such as... establishments of re- 
lationships between buyers and sellers which deprive their rivals of a fair 
opportunity to compete. 

Under H.R. 2734 a merger or acquisition will be unlawful if it may have the 
effect of either (a) substantially lessening competition or (b) tending to create 
a monopoly. These two tests of illegality are intended to be similar to those 
which the courts have applied in interpreting the same language as used in 
other sections of the Clayton Act. Thus, it would be unnecessary for the Gov- 
ernment ... to show that as a result of a merger the acquiring firm had al- 
ready obtained such a degree of control that it possessed the power to destroy 
or exclude competitors or fix prices. (H. Rep. No. 1191, Sist Cong., ist Sess... 
p. 8 (1949).) 


Our concern must therefore be not so much with the present effects 
of an acquisition as with its potential consequences for the future. 
Surely the merger involved in this case is unlawful when measured in 
terms of such potentialities. To require significantly greater market 
foreclosure before acting would be to approach a Sherman Act test 


of concentration, thereby rendering Section 7 nugatory in practical 
application. 


Dissenting Opinion of Commissioner Kurn. 

I find it necessary to differ with some of the views expressed by my 
colleagues including their proposed disposition of this proceeding. 

It seems to me that the Chairman would go to one extreme of in- 
jecting into our deliberations broad economic considerations de hors 


7In United States v. Bethlehem Steel Corp., 168 F. Supp. 576, 603 (S.D.N.Y.), Judge 
Weinfeld stated: “The Government is not required to establish with certitude that com- 
petition in fact will be substantially lessened. Its burden is met if it establishes a reason- 
able probability that the proposed merger will substantially lessen competition or tend to 
create a monopoly. ‘A requirement of certainty and actuality of injury to competition: 
is incompatible with an effort to supplement the Sherman Act by reaching incipient 
restraints.’” Quoting in part, S. Rep. No. 1775, supra, at p. 6. 

See also Orown Zellerbach, supra note 1. 
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the record, whereas Commissioner Elman would go to the other ex- 
treme of confining us to an exceedingly narrow view as to the scope of 
the inquiry in reaching a determination as to whether the statutory 
tests of illegality have been demonstrated.” 

There is, I believe, a middle path and that is the path the Com- 
mission has uniformly followed. Moreover, it is a technique which 
has been upheld upon review.’ 

In the matter of Brillo Manufacturing Company, Inc.,> I made it 
clear in an opinion remanding the proceeding to the hearing examiner 
that relevant economic factors as well as statistical data in merger 
matters were important. In that opinion (p.2) Isaid: 


It seems to us that the hearing examiner’s first ruling upon the motion which, 
upon appeal, we reversed and remanded, was unduly preoccupied with pursuing 
the so-called quantitative substantiality doctrine—in this case to a point un- 
justified by existing judicial precedents interpreting the requirements of Sec- 
tion 7 of the Clayton Act—and thereby gave overwhelming consideration to 
market shares to the complete exclusion of all other relevant economic factors. 
However, the hearing examiner in the initial decision now before us on appeal, 
with an ambivalence that we deem unjustified by our remand direction, seems 
repelled by that which he once embraced. He now ignores the great and per- 
haps conclusive weight to be given to these very same considerations when 
viewed in connection with an already existing heavy industry concentration 
and other relevant record facts. When we refused to adhere to the rigid yard- 
stick utilized by the hearing examiner in his earlier ruling, and directed that 
he look at all the relevant facts of competition, we did not want to be taken to 
conclude that in certain situations the rigid yardstick of market shares might 
not only be extremely meaningful, but indeed perhaps conclusive under some 


1‘“While monopolies are to be abhorred wherever they appear, it is of particular impor- 
tance that they be arrested in an infant industry which appears destined for far greater 
expansion and growth. Strong and vigorous competition is the catalyst of rapid economic 
progress. Any lessening of competition is therefore doubly harmful in a new industry since 
its inevitable effect is to slow down the growth rate of the industry. In these times, in 
the face of threats from abroad to economically ‘bury’ us, an accelerated rate of economic 
growth may well be a prerequisite to national survival. Under these circumstances we 
must be especially vigilant to protect the economy from any obstacles to its rapid expan- 
sion.” [See p. 656 of Chairman Dixon’s Opinion herein. ] 

2“An economist making a comprehensive study or analysis of the merger would seek 
illumination on many matters, including industry structure and growth patterns, market 
power, prior marketing practices of the companies involved, market incentives to competi- 
tion, the extent of product differentiation, industry economies of scale and the general 
problem of barriers to entry, etc. The scope of the Commission’s inquiry in a Section 7 
proceeding, however, should be far more limited. The Commission’s responsibility is to 
pass on the legality of the challenged merger under defined statutory criteria. It does not 
sit to examine and weigh the pros and cons of the merger in all its aspects, or to decide, 
in the light of all the relevant data and opinions that might be adduced regarding its 
nature and effects, whether the merger is good or bad, wholesome or unwholesome, as a 
matter of national economic policy.” [See p. 660 of Commissioner Elman’s concurring 
opinion herein. ] 

3In the Matter of Crown Zellerbach Oorp., 54 FTC 769, 798 (1957), F.T.C. Docket 6180; 
In the Matter of Scott Paper Company, 57 FTC 1415, F.T.C. Docket 6559, issued Dec. 16, 
1960; In the Matter of Pillsbury Mills, Inc., 57 FIC 1274, F.T.C. Docket 6000, issued 
Dec. 16, 1960. 

4 Crown Zellerbach vy. F.T.C., Trade Reg. Rep. (1961 Trade Cas.) Par. 70,088 at 78, 
142 (9th Cir., June 5, 1961). [296 F.2d 800, 7 S. & D. 126] 

556 FTC 1672, F.T.C. Docket 6557, issued March 25, 1960. 
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circumstances on the issue of probability of competitive injury or tendency to 
monopoly. Obviously, the more concentrated an industry, the more meaningful 
it becomes; indeed, the more meaningful any additional single evidentiary ele- 
ment bearing on this issue becomes. 


Commissioner Elman’s opinion would cut-back from these views. 
While I have never been an advocate of extending the Rule of 
Reason theory beyond decided limits, it seems to me that we have to 
consider what I choose to call a Rule of Relevancy. Our own experts 
have indicated rather broad but I think sound criteria with respect to 
what is relevant in assessing anti-competitive effects and tendency to 


monopoly in a Section 7 Clayton Act case.° 
Moreover, once such relevant material is in the record it should be 


assessed and evaluated, not ignored. 

My disagreement with the views of Commissioner Elman rests in 
his desire to restrict relevant material either by refusing to admit it 
on the one hand (although he is not clear as to this), or by refusing 
to consider it on the other.” I do not believe it possible to dictate with 
too great precision the limits of relevancy and I note that Commis- 
sioner Elman’s efforts to do so are quite general, but even these gen- 
eral comments somewhat disturb me. For example, he states: “An 
economist making a comprehensive study or analysis of the merger 
would seek illumination on many matters, including industry struc- 
ture and growth patterns, market power, prior marketing practices 
of the companies involved, market incentives to competition, the ex- 
tent of product differentiation, industry economies of scale and the 
general problem of barriers to entry, etc. The scope of the Commis- 
sion’s inquiry in a Section 7 proceeding, however, should be far more 


8 Barnes, Competition and Monopolistic Tendencies in Merger Cases—An Economic Prob- 
lem in a Legal Setting, 40 Marg. L. Rev. 141 (1950) ; Bock, Mergers and Market Sise— 
Product Dimensions, 16 Business Record 192 (April 1959); Bock, Mergers and Market 
Size—Geographic Dimensions, 16 Business Record 285 (June 1959); Bock, Mergers and 
Market Size—Other Factors, 16 Business Record 347 (July 1959). 

7 While sympathizing with his desire to limit the size of legal records, sometimes rather 
unduly proliferated, nevertheless, this is primarily the obligation of the hearing examiner. 
The hearing examiner must, of course, be mindful of Commissioner Blman’s laudable objec- 
tive of building a concise but complete record. He must likewise be guided in his man- 
agement of the progress of the case, among other things by the warning of the Ninth 


Circuit Court of Appeals in Crown Zellerbach Corp. v. F.T.C. (supra, note 4) : 
“On the other hand some writers have suggested that the Commission, or the courts, in 


inquiring into a claimed violation of Section 7 should examine a multitude of so-called 
releyant economic factors. (Footnote omitted.) As if the average anti-trust trial were 
not sufficiently complicated at best, some of the suggestions to enlarge the list of ‘relevant 
factors’ upon which findings were required would tend to make a case of this kind so 
appallingly complicated that any judge might well wonder whether the controversy was 
really a justiciable one (Footnote omitted). And it is a bit hard to believe that Congress 
meant that a business concern contemplating merger must undergo a similar struggle to 
find out whether its plans may or may not be carried out.” 

Rigid rules of relevancy are not practical. It is the hearing examiner’s function and 
duty to apply the standards, laid down by the courts and the Commission, flexible though 
they be, to the circumstances of each case as it comes before him. He should shape the 
dimensions of a case from pre-trial hearing to conclusion in order to accomplish a fair 
trial with due process and yet maintain an unrepetitious, concise, sharp record. 
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limited.” Yet, in his discussion of what he characterizes as the 
“strikingly simple” facts establishing illegality of this merger, those 
facts certainly include a great deal of data coming within the purview 
of “industry structure”, and “market power.” Furthermore, if we 
are dealing, as I think we should, with statistical data over a number 
of years when they are in the record, certainly growth patterns are 
important. Furthermore “prior marketing practices” of the com- 
panies involved may furnish important bases upon which to predicate 
a decision of probable effect upon competition of the challenged mer- 
ger. Certainly a “thorough probing of the problem of barriers to 
entry” may constitute, and indeed has constituted, not only in prior 
Commission cases but in this proceeding, an important consideration. 
The Chairman in considering the effect of the acquisition in the line 
of commerce consisting of high pressure polyethylene resin sold for 
film extrusion purposes quite properly made a special point of com- 
menting upon the lack of ease of entry. And counsel for respondent 
in demonstrating lack of effect on competition at the film level of 
competition not only placed into the record, but stressed in brief and 
argument evidence indicating ease of entry into the film extruding 
field. 

Sole reliance upon the “strikingly simple” facts, of course, would 
make it unnecessary to resolve other questions discussed in the Com- 
mission’s opinion; yet this would shut the door on a consideration 
of important post-acquisition market facts in the record subsequent 
to 1956. Where available, I would consider post-acquisition facts 
not only relevant, but most persuasive. Certainly they were to the 
Supreme Court in the duPont case.? Indeed we have considered them 
in most of our Commission merger matters.” 

Rigid yardsticks may become legal hobgoblins.**_ I would adhere to 
our views expressed in prior cases. Furthermore, the Supreme Court’s 


8 “Tt seems clear that the polyethylene resin manufacturing industry is not marked by 
ease of entry. It takes a minimum expenditure of $9,000,000 to build a plant of acceptable 
efficiency. Two years are required to build such a plant and at least a year is required 
to recruit and train a production and sales staff. Substantial expenditures for continuing 
research are apparently necessary if a company is to be an effective competitor in this 
field. In 1959, Union Carbide spent approximately $3,500,000 in research and develop- 
ment of polyethylene resins” [See p. 652 of Chairman’s opinion herein.] 

® United States v. duPont & Oo., 353 U.S. 586, 603 et seq. (1957). 


10 In our recent opinion in the matter of Procter € Gamble Company, F.T.C. Docket 6901, 
issued June 15, 1961, remanding the proceeding to the hearing examiner we said: 


“Moreover, this disposition of the matter, providing as it will a more complete and 
detailed post-acquisition picture, has the advantage of allowing the Commission an in- 
formed hindsight upon which it can act rather than placing too strong a reliance upon 
treacherous conjecture.” [58 F.7.C. 1207] 

In the Federal Trade Commission Report on Corporate Mergers and Acquisitions, May 
1955, p. 174, the following statement is peculiarly apposite: ‘The problems connected with 
the collection and analysis of facts sufficient to serve as a basis for decisions as to the 
probable competitive consequences of an acquisition are so complex that there is strong 
temptation to look for simple tests. Simple formulae are, however, untrustworthy indices 


of competitive consequences.” 
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recent opinion in Yampa Electric Co. v. Nashville Coal Co.,” furnishes 
further support to this position. Moreover, it is significant that the 
United States Court of Appeals for the Ninth Circuit in reviewing 
the Commission’s decision in the Crown Zellerbach case not only made 
a full scale examination and analysis of all the factual material in 
the record, but with respect to one aspect of the proof stated “the rec- 
ord is most unsatisfactory and quite fragmentary, but apparently 
it is necessarily so.” 1% 

I am certainly not unmindful of the proposition that in determin- 
ing whether a merger may substantially lessen competition or tend to 
create a monopoly the test is whether there is a reasonable probability 
of such anti-competitive effects nor am I unaware of the incipiency 
doctrine in connection with the application of the amended Clayton 
Act. Iam also aware that we are dealing with a statute wherein the 
national policy clearly has been spelt out. However, we are also deal- 
ing with statutory language which in fixing the standard of illegality 
employs the purposefully broad language “where the effect . . . may 
be substantially to lessen competition, or to tend to create a monopoly.” 
No deciding authority can with precision fix static guidelines govern- 
ing the exact quantum of proof necessary to meet such a statutory re- 
quirement applicable alike to every given market setting. This is 
not to say that given market dominance in an oligopolistic industry 
any merger of significance will not contravene the statute. Given a 
certain market setting, a few simple compelling factors might be ail 
that is necessary to satisfy the statutory requirement as to illegality. 
On the other hand, as the court said in the Crown Zellerbach case, “pos- 
sibly more complicated tests and more extensive economic surveys 
may be required in some close cases.” ** But I believe that it is our 
duty to perform the full function and responsibility of weighing all 
the relevant. facts of record bearing on the issues involved; and I 
further believe that in building a record it is the duty of the hearing 
examiner to be bound by established principles of relevancy and 
materiality. 

The question remains as to the appropriate disposition of this pro- 
ceeding. The Commission’s opinion, giving as it does, consideration 
to broad aspects of economic problems and glossing over the post- 
acquisition realities on the crucial question probable competitive ef- 
fect, has provided a simple answer. This answer was similarly ar- 
rived at by Commissioner Elman by confining consideration to certain 
basic statistical facts considered compelling and by refusing to con- 
sider most of the post-acquisition realities at all. Applying the princi- 

12 365 U.S. 320 (1961). 


18 Supra, note 4. 
14 Supra, note 4. 
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ples previously expressed in this opinion, however, I find the questions 
closer and the task more difficult. At the resin level of competition 
the post-acquisition market realities disclose that Union Carbide’s 
share of the market for polyethylene resin has declined; that com- 
peting producers are in a healthy position having not only operated 
at capacity levels but having expanded production facilities; that 
Visking, which prior to the acquisition was Union Carbide’s principal 
resin customer anyhow, had increased its purchases from Union Car- 
bide’s competitors after the acquisition; and that most producers (in- 
cidentally not small businessmen but the giants of the chemical in- 
dustry) testified as to continuing vigorous and dynamic competition. 
At the film level of competition these same market realities disclose 
that Visking’s share of the market for polyethylene film declined; that 
there has been an expansion of polyethylene production facilities by 
competitors; that there exists a competitive situation producing today 
a lower price for polyethylene film than cellophane (which according 
to the majority view is a less satisfactory material in many applica- 
tions) ; and that a large number of new entrants are now operating 
in this film manufacturing field. 

Irrespective, however, of the above considerations my decision in 
this case turns upon another ground. In considering the film level 
of competition, in my judgment the hearing examiner committed fatal 
and reversable error which has been perpetuated by my colleagues. 
In applying controlling judicial precedents to the facts of record, I 
find the conclusion inescapable that the relevant market at the film 
level consists of flexible packaging materials and not just polyethylene 
film sold for packaging purposes. We will probably never again have 
before us for our guidance a case more directly in point on its facts 
than the Cellophane case.**> The Supreme Court in that case held that 
cellophane did not constitute a separate market but that it was inter- 
changeable with other flexible materials including polyethylene film 
and that all such materials formed part of the flexible packaging mar- 
ket. Any distinction that Cellophane was a Sherman Act monopoly 
case rather than a Section 7 anti-merger proceeding seems specious. 
Why should cellophane and other flexible packaging materials, in- 
cluding polyethylene film, form a part of the same market in a monop- 
oly case but not in an anti-merger case. It simply does not make 
sense. Nor do I find any real retreat from the Cellophane case in later 
cases including the DuPont-General Motors case.** Moreover the re- 
cent case of Tampa Electric Co. v. Nashville Coal Co.," further forti- 
fies my conclusion. Indeed the Commission’s opinion admits that 


15.8. v. E.I. duPont de Nemours & Co., 351 U.S. 377 (1956). 
16 Supra, note 9, 
17 Supra, note 12. 
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“there is. and will continue to be competition between polyethylene 
film and other flexible packaging materials.” However, persuasive 
to the Commission is the fact that there are certain advantages in using 
polyethylene film over cellophane in many applications and including 
its lower price. To my mind these minor product advantages with 
respect to what are essentially competitive products constitute the 
essence of vital and vigorous competition. Furthermore in such a 
dynamic growth industry, where research plays such a prominent 
role, what may be a superior quality of one product today may be com- 
pletely nullified by the improvements of competitive products to- 
morrow. The Commission’s comparison of the competition between 
flexible packaging products to competition between cotton, silk, and 
linen, or brick, stone, and wood, appears ridiculous when we look at 
the physical exhibits in this record. (See respondent exhibits 89 
through 105; 651 through 655; 658 through 663, which demonstrate 
that it is hardly possible to tell one from another with the naked eye.) 
The hearing examiner’s erroneous determination of the relevant 
product market at the film level of competition resulted in Commis- 
sion’s counsel’s failure to develop the case in chief on the issue of 
probable competitive effect in that market. Some evidence covering 
this issue was adduced by respondent. Under the circumstances the 
public interest requires that the case be remanded and that the facts 
be fully explored demonstrating the competitive impact of the merger 
with respect to what is found here to be the relevant product market 
at the film level of competition—namely, the flexible packaging ma- 
terials market.1® I would therefore vacate and set aside the initial 
decision of the hearing examiner and remand the case to him for 
further proceedings consistent with the views here expressed. 


FINAL ORDER 


This matter having come on to be heard upon cross-appeals by the 
parties from the hearing examiner’s initial decision; and 

The Commission having rendered its decision denying the appeal 
of counsel supporting the complaint and partially granting and par- 
tially denying respondent’s appeal; and having directed in the ac- 
companying opinion that the initial decision be modified : 


48I recognize that it is presently fashionable in certain legal circles to discuss the 
administrative process almost entirely in terms of “regulatory lag’ and “length of legal 
records” and that this suggested disposition may be considered out of harmony with such 
an administrative approach. It should be remembered, however, that we are considering 
here a merger entailing potentially large economic conseduences both to the public and to 
the private interests involved. In order to perform that task fairly and conscientiously 
deciding authority cannot become hostage to legal fashions of the day. 
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Lt is ordered, That the initial decision be, and it hereby is, modified 
y: 
(1) Striking from paragraph 69 the date “December, 1957” which 
appears in line twelve of the seventh subparagraph thereof and substi- 
tuting therefor the date “1953”; 

(2) Striking from paragraph 74 the two sentences commencing 
on line ten with the words “It is” and ending on line sixteen with the 
words “polyethylene film”. 

It ts further ordered, That the order contained in the initial deci- 
sion be, and it hereby is, modified to read as follows: 

lt is ordered, That the respondent, Union Carbide Corporation, a 
corporation, through its officers, directors, agents, representatives, and 
employees, within one year from the date of service of this order, 
shall divest itself absolutely, in good faith, of all assets, properties, 
rights and privileges, tangible and intangible, including but not lim- 
ited to all plants, machinery, equipment, trade names, trademarks, 
good will and business acquired by Union Carbide Corporation as a 
result of its acquisition of the assets of The Visking Corporation, and 
so much of the plant machinery, buildings, improvements and equip- 
ment, of whatever description, as has been installed or placed by 
Union Carbide Corporation on the premises of Visking Company Di- 
vision of Union Carbide Corporation, as may be necessary to restore 
Visking Company Division of Union Carbide Corporation to its 
former status as an effective, competitive entity in the polyethylene 
film industry, as organized and in substantially the basic operating 
form in which it existed at or about the time of the acquisition, with 
such additional assets as may represent the normal expansion of The 
Visking Corporation during the time of its operation as a division of 
Union Carbide Corporation. ' 

lt is further ordered, That in such divestment no property above 
mentioned to be divested shall be sold or transferred, directly or in- 
directly, to anyone who at the time of the divesture is a stockholder, 
officer, director, employee, or agent of, or otherwise directly or in- 
directly connected with or under the control or influence of, respond- 
ent or any of respondent’s subsidiaries or affiliated companies. 

It is further ordered, That the complaint herein, insofar as it re- 
lates to the manufacture, offering for sale, sale and distribution of 
synthetic sausage casings, be, and the same hereby is, dismissed. 

It is further ordered, That respondent Union Carbide Corporation 
shall, within sixty (60) days from the date of service upon it of this 
order, submit in writing, for the consideration and approval of the 
Federal Trade Commission, its plan for compliance with this order, 
including the date within which compliance can be effected. 
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It is further ordered, That the hearing examiner’s initial decision, 
as modified, be, and it hereby is, adopted as the decision of the Com- 
mission. fer 

By the Commission, Commissioner Anderson concurring 1n the re- 
sult and Commissioner Kern dissenting. 


Tih ae were ne 
In THe MatTrTerR OF 


SUNSHINE BISCUITS, INO. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC 2(a) OF THE 
CLAYTON ACT . 


My 
Docket 7708. Complaint, Dec. 22, 1959—Decision, Sept. 29, 1961 


Order requiring a substantial manufacturer of potato chips, peamaut butter, 
biscuits, cookies, and pretzels, among other food products, with Inet sales 
in 1958 of approximately $180,000,000, to cease discriminating in price in 
violation of Sec. 2(a) of the Clayton Act by granting, through its Verlvet— 
Krun-Chee Division, 5 per cent volume plus 2 per cent cash discounts on 
“Krun-Chee” potato chips to certain large retail grocery and drug chains 
in Cleveland, Ohio—including Marshali-Miller Drugstores, Pick-N-<Pay 
Supermarkets, Foodtown Supermarkets, and Fazio Markets—while not 
offering the discounts to competitors of the chains. 


CoMPLaIntT 


The Federal Trade Commission, having reason to believe that re- 
spondent Sunshine Biscuits, Inc., has violated and is now violating 
the provisions of subsection (a) of Section 2 of the Clayton Act 
(U.S.C. Title 15, Sec. 18), as amended by the Robinson-Patman Act, 
hereby issues this complaint, stating its charges with respect thereto 
as follows: 

ParacrapH 1. Respondent Sunshine Biscuits, Inc., is a corpora- 
tion organized and doing business under the laws of the State of New 
York, with its principal office and place of business located at 29-10 
Thomson Avenue, Long Island City 1, New York. 

Par. 2. Respondent is now, and for a number of years has been, 
engaged in the business of manufacturing, selling and distribut- 
ing various products, including grocery products such as potato chips, 
peanut butter, biscuits, crackers, cookies and pretzels, to wholesale 
distributors, retail grocery and drug chains and individually operated 
retail outlets. Deliveries by respondent to purchasers and customers 
have been, and are now, made largely either directly from respondent’s 
manufacturing plants or through its distributing branches. Respond- 
ent’s net sales amounted to approximately $180,000,000 in 1958. 

Par. 3. In the course and conduct of its business, respondent has 
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been engaged and is presently engaged in commerce, as “commerce” 
is defined in the amended Clayton Act. 

Par. 4. In the course and conduct of its business in commerce, 
respondent has been and is now in competition with other corpora- 
tions, partnerships, firms and individuals engaged in the manufactur- 
ing, selling and distributing of various products, including potato 
chips, peanut butter, biscuits, cookies and pretzels. 

Par. 5. In the course and conduct of its business in commerce, re- 
spondent, through its Velvet Peanut Products—Krun-Chee Potato 
Chips Division (hereinafter referred to as Velvet—Krun-Chee Divi- 
sion), has manufactured and sold, and is presently manufacturing and 
selling, potato chips under the brand name “Krun-Chee,” as well as 
several varieties of peanut butter. The manufacturing plant of this 
division is located at 14471 Livernois Avenue, Detroit, Michigan. 

Par. 6. In the course and conduct of its business in commerce, re- 
spondent, through its Velvet—Krun-Chee Division, has sold and is 
now selling certain products to some purchasers at prices substantially 
higher than those charged other purchasers of these products of like 
grade and quality who have been and are now competing with said 
unfavored purchasers. 

For example, respondent, through its Velvet—Krun-Chee Division, 
has granted and is now granting certain large retail grocery and drug 
chains located in Cleveland, Ohio, 5 percent volume plus 2 percent 
cash discounts on “Krun-Chee” potato chips. These 5 percent volume 
plus 2 percent cash discounts were not offered to all other purchasers 
in competition with said favored purchasers. Among the favored 
retail chains receiving such favored prices in the Cleveland area are: 
Marshall-Miller Drugstores, Pick-N-Pay Supermarkets, Foodtown 
Supermarkets and Fazio Markets. 

Par. 7. The effect of respondent’s discriminations in price, as 
above alleged, may be substantially to lessen competition or tend to 
create a monopoly in the lines of commerce in which respondent and 
its purchasers are respectively engaged; or to injure, destroy or prevent 
competition with purchasers of respondent who receive the benefit of 
such discriminations. 

Par. 8. The acts and practices of the respondent, as alleged above, 
violate subsection (a) of Section 2 of the amended Clayton Act. 


FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER 


Pursuant to the provisions of an Act of Congress, entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by the Robinson-Patman Act, approved 
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June 19, 1936 (15 U.S.C., Sec. 18), the Federal Trade Commission on 
December 22, 1959, issued and subsequently served upon the respondent 
named in the caption hereof its complaint in this proceeding, charging 
said respondent with having violated subsection (a) of Section 2 
of said Clayton Act, as amended. The respondent’s answer to the 
complaint was filed on April 4, 1960. Thereafter, by stipulation be- 
tween counsel, executed June 2, 1960, respondent admitted the ma- 
terial allegations of the complaint but reserved the right to offer 
evidence to prove any affirmative defense authorized by subsection (b) 
of Section 2 of the amended Clayton Act. Hearings were thereafter 
held before a duly designated hearing examiner of the Commission 
and testimony and other evidence were introduced by the respondent 
for the purpose of establishing a defense under the aforesaid sub- 
section. In an initial decision, filed February 20, 1961, the hearing 
examiner held that a valid defense under Section 2(b) of the amended 
Clayton Act had been established by respondent and ordered that 
the complaint be dismissed. 

The Commission having considered the appeals of counsel support- 
ing the complaint and respondent from the initial decision and the 
entire record in this proceeding, and having determined that the ap- 
peal of counsel supporting the complaint should be granted and that 
the initial decision should be vacated and set aside, now makes this 
its findings as to the facts, conclusions drawn therefrom and order 
to cease and desist which, together with the accompanying opinion, 
shall be in lieu of the findings, conclusions and order contained in 
the initial decision. 

FINDINGS AS TO THE FACTS 


1. Respondent, Sunshine Biscuits, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 29-10 Thomson Avenue, Long Island City, New York. 
Respondent is engaged in the business of manufacturing, selling and 
distributing various grocery products, including potato chips which 
are sold under the brand name “Krun-Chee”. 

2. In the course and conduct of its business, respondent has been 
and now is engaged in commerce, as “commerce” is defined in the 
Clayton Act, as amended. 

3. In connection with the sale of “Krun-Chee” brand of potato 
chips from its plant located in Detroit, Michigan, respondent has dur- 
ing the period June 28,* 1957, to May 1960, granted discounts of 5% 
plus 2% to four customers in Cleveland, Ohio, and discounts of 5% to 
fifteen customers in that same area. The aforesaid purchasers re- 


1+ As corrected by order of Nov. 9, 1961. 
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ceiving said discounts competed with other purchasers of respondent’s 
“Krun-Chee” brand of potato chips who did not receive any dis- 
counts from respondent. The effect of such price discriminations 
may be to injure, destroy, or prevent competition with the recipients 
of the aforesaid discounts. 

4. Respondent claims that it granted the aforesaid discounts for 
the purpose of meeting in good faith equally low prices granted or 
offered by its competitors. In some instances, it was necessary for 
respondent to grant discounts in order to prevent the loss of its cus- 
tomers to competitors. In a number of other instances, however, 
respondent granted discounts to buyers who had been purchasing 
from its competitors and was thus able to obtain new customers. 

5. The defense of meeting competition contained in the proviso to 
Section 2(b) of the amended Clayton Act is limited in its scope to 
those situations in which a seller is acting in self-defense against 
competitive price attacks and is not applicable where the seller makes 
discriminatory price reductions in order to obtain new customers. | In 
those instances in which respondent lowered. its price to obtain new 
customers, it was not acting defensively and cannot avail itself of the 
meeting competition defense provided by Section 2(b). 

6. On the basis of the record herein, the Commission finds that re- 
spondent has discriminated in price between different purchasers in 
the sale of its “Krun-Chee” brand of potato chips in commerce and 
that the effect of such discriminations may be to injure, destroy, or pre- 
vent competition with purchasers receiving the benefit of such dis- 
criminations; and that respondent has failed to establish a valid 
defense under Section 2(b) of the Clayton Act, as amended. 


CONCLUSIONS 


The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. The aforesaid acts 
and practices of respondent, as herein found, constitute violations of 
subsection (a) of Section 2 of the Clayton Act, as amended. 


ORDER 


It is ordered, That respondent, Sunshine Biscuits, Inc., a corpora- 
tion, its officers, directors, representatives, agents and employees, 
directly or through any corporate or other device, in or in connection 
with the sale of grocery products, including potato chips, in commerce, 
as “commerce” is defined in the amended Clayton Act, do forthwith 
cease and desist from : 

Discriminating in price by selling such products of like grade and 
quality to any purchaser at prices higher than those charged any other 
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purchaser, where such other purchaser competes with the unfavored 
purchaser in the resale and distribution of the aforesaid products. 

It is further ordered, That respondent, Sunshine Biscuits, Inc., 
shall, within sixty (60) days after service upon it of this order, file with 
the Garureicsion a report, in writing, setting forth in detail the manner 
and form in which it has complied with the order to cease and desist. 

By the Commission, Commissioner Elman dissenting. 


OPINION OF THE COMMISSION 


By Anperson, Commissioner : 

This matter is before the Commission on cross-appeals of respondent 
and counsel supporting the complaint from the hearing examiner’s 
initial decision. 

The complaint herein charges respondent with violating subsection 
(a) of Section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, by discriminating in price between different purchasers 
of its products. Respondent has admitted in a stipulation executed 
by counsel that in connection with the sale of its “Krun-Chee” brand of 
potato chips it has granted discounts of 5% and 2% to four customers 
in the Cleveland, Ohio, area and discounts of 5% to fifteen customers in 
that area. Respondent has further admitted that it did not give any 
discount to other customers competing in the resale of said potato 
chips in the Cleveland area and that the effect of such discriminations 
in price may be to injure, destroy or prevent competition between the 
customers who received the discounts and those who did not receive 
them. 

Although admitting the essential elements of a Section 2(a) viola- 
tion in the aforementioned stipulation, respondent reserved the right to 
offer evidence to prove any affirmative defense authorized by Section 
2(b) of the amended Clayton Act. Accordingly, at the close of the 
case in chief, it presented evidence for the purpose of showing that 
its lower prices to certain purchasers were made in good faith to meet 
the equally low prices of its competitors. ‘The following facts relative 
to this defense are disclosed in the record: 

In June, 1957, respondent acquired Velvet Peanut Products, Inc., 
a corporation engaged in the manufacture and sale of various food 
products, including the “Krun-Chee” brand of potato chips. Prior 
to the acquisition, Krun-Chee potato chips had been marketed in the 
Cleveland area by another corporation, Krun-Chee Distributing, Inc., 
which was later acquired by respondent. At the time of the acquisi- 
tion of Velvet Peanut Products, Inc., competition and sale of potato 
chips in the Cleveland market was extremely sharp. Other distrib- 
utors in that area were selling potato chips at discounts of 5% and 
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2% to certain favored purchasers, and 5% to others, and in order not 
to lose some of its customers respondent reduced its prices to certain 
customers to meet the lower prices of its competitors. In a number 
of instances, however, respondent offered discounts matching those 
granted by competitors to their customers and was thus able to obtain 
new customers. . 

The hearing examiner concluded from a review of this evidence that 
a valid defense under Section 2(b) had been established. He ruled 
in this connection that in granting the lower prices challenged by the 
complaint, respondent was meeting in good faith equally low prices 
of competitors and that it was entitled to take such action not only 
with respect to customers whom it was already serving but also with 
respect to new customers. 

Counsel supporting the complaint has taken exception to this hold- 
ing and the sole issue raised in his appeal is whether the Section 2(b) 
proviso can be used as an excuse for price discriminations granted, 
not for the purpose of retaining customers but for the purpose of 
obtaining new business. He contends in this connection that the hear- 
ing examiner did not interpret the proviso in. its proper context and 
that he failed to give due consideration to various decisions which 
have endeavored to reconcile the defense set forth in the proviso with 
the basic objectives of the Robinson-Patman Act. We agree with 
counsel supporting the complaint that the hearing examiner erred in 
his interpretation of the proviso. 

The Robinson-Patman amendment to the Clayton Act was designed 
to suppress discriminations adversely affecting competition, and Con- 
gress in enacting this legislation was concerned primarily with injury 
to competition at the buying level. The meeting competition defense 
contained in the Section 2(b) proviso of the Clayton Act, as amended, 
however, excuses certain discriminatory practices having the anti- 
competitive effects which Congress sought to prevent. Congress was 
aware of this basic conflict between a seller’s right to meet competi- 
tion and the remedial objectives of the statute, and the legislative 
history discloses a Congressional intent to restrict the application of 
the meeting competition defense. 

In Standard Oil Company v. Federal Trade Commission, 340 U.S. 
231, the Court held that the proviso in Section 2 of the amended Clay- 
ton Act continues in effect a defense which is equally absolute but 
more limited in scope than that which existed under Section 2 of the 
original Clayton Act. The Court also stated in that opinion that the 
actual core of the defense in subsection (b) “consists of the provision 
that wherever a lawful lower price of a competitor threatens to deprive 
a seller of a customer, the seller, to retain that customer, may in good 
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faith meet that lower price.” The Court further stated in the same 
decision that there is “plain language and established practice which 
permits a seller, through § 2(b) to retain a customer by realistically 
meeting in good faith the price offered to that customer, without nec- 
essarily changing the seller’s price to its other customers.” We have 
previously interpreted this decision as limiting the application of 
the Section 2(b) defense to those situations in which the seller is acting 
in self-defense against competitive price attacks (In the matter of 
Anheuser-Busch, Inc., 54 F.T.C. 277). We have also held that the 
defense is not applicable in those situations where the seller is obtain- 
ing new customers (In the matter of Standard Motors, 54 ¥.T.C. 814). 
The ruling in the latter case was upheld on appeal to the Second Cir- 
cuit, the Court stating as follows: 

Petitioner also seeks to avail itself of the affirmative defense provided in 
§2(b) of the Act, 15 U.S.C. §13(b), which exempts differences in price made 
in good faith to meet an equally low price offered the favored purchaser by a 
competitor. As this defense is made only as to its sales to joint purchasing 
groups, the Commission’s order must stand in any event, since the standard 
distributor contracts have themselves been shown to result in discriminations 
in price which may lessen competition. Moreover, it is well settled that a 
lowered price is within §2(b) only if it is made in response to an individual 
competitive demand, and not as part of the seller’s pricing system, F.7.C. v. 
Cement Institute, supra, 333 U.S. 683, 721-726 [4 S&D. 676] F.7.C. v. A. EH. 
Staley Mfg. Co., supra, 324 U.S. 746 [4 S&D. 346], and only if it is used de- 
fensively to hold customers rather than to gain new ones. Standard Oil Co. v. 
F.T.C., 340 U.S. 231, 249-250 [5 S&D. 221]. The testimony of petitioner’s own 
vice president belies its assertion here that net prices paid by a buying group 
were always individually negotiated, and not merely an outgrowth of its 
standard distributor contracts; and the record is also clear that petitioner gained 
many new customers through the buying groups with which it dealt. Hence 
the Commission’s rejection of Standard’s claim under §2(b) is supported by 
substantial evidence.* [Italic supplied. |! 

Although the hearing examiner did not consider Standard Oil v. 
Federal Trade Commission, supra, and Standard Motors v. Federal 
Trade Commission, supra, to be controlling in this matter in view of 
the different factual situations involved, he nevertheless was ap- 
parently of the opinion that in order to avail itself of the Section 2(b) 
defense a seller’s actions must be defensive rather than aggressive. 
He has held in this connection that respondent’s actions were “es- 
sentially defensive”, basing this conclusion on the finding of cut- 
throat competitive conditions in the sale of potato chips in the 
Cleveland market. We do not agree, however, that the showing with 
respect to the general competitive situation in the market has any bear- 
ing on the issue of whether respondent’s actions in obtaining new 
business in individual instances were defensive or aggressive. Since 
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in those instances respondent was not faced with the loss of a customer 
and did not lower its price to retain a customer, we are of the opinion 
that its actions were not defensive regardless of the competitive con- 
ditions which existed in the market. The defense set forth in the 
Section 2(b) proviso presupposes the existence of competition and 
would be equally applicable in a market in which over-all competition 
was not keen, if the seller would in fact lower its price in good faith 
to meet an equally low price of a competitor. The effect of the 
hearing examiner’s ruling, therefore, would be to extend the scope of 
the proviso to excuse discriminatory price reductions made for the 
purpose of obtaining new customers in any competitive situation. 
Consequently, the finding of cut-throat competitive conditions in the 
present record is meaningless insofar as the hearing examiner’s ulti- 
mate conclusion with respect to the application of the proviso is 
concerned. 

Respondent has appealed from the hearing examiner’s failure to 
make certain findings, including the finding that the prices met by 
respondent were lawful prices. Since we have held that respondent 
cannot avail itself of the Section 2(b) defense in those instances 
where it has granted discriminatory price reductions for the purpose 
of obtaining new customers, it is unnecessary to determine whether 
its competitors’ prices were lawful or unlawful. It is equally un- 
necessary, in view of our disposition of this matter, to determine 
whether the other findings requested by respondent are supported by 
evidence of record. 

The appeal of counsel supporting the complaint is granted and 
respondent’s appeal is denied. The initial decision of the hearing 
examiner is vacated and set aside and we are issuing our own findings, 
conclusions and order to cease and desist in lieu thereof. 

Commissioner ELman, dissenting: 

In my opinion, the Commission’s conclusion that the Section 2(b) 
defense is available only if the allegedly discriminatory price is 
charged “defensively” to retain old customers rather than “aggres- 
sively” to obtain new ones is neither compelled by the precedents nor 
justified by the provisions and policy of the Robinson-Patman Act. 

The principal authority on which the Commission relies is Standard 
Ou Co. v. Federal Trade Commission, 340 U.S. 231. But that case 
hardly dictates the result here. The issue under discussion in the 
passage upon which the Commission draws was only whether “it is 
a complete defense to a charge of price discrimination for the seller 
to show that its price differential has been made in good faith to meet 
a lawful and equally low price of a competitor.” 340 U.S., at 246. 
The Supreme Court was not then considering whether “offensive” or 
only “defensive” price cutting was permissible, and we are not war- 


682 FEDERAL TRADE. COMMISSION DECISIONS 
Opinion 59 F.T.C. 


ranted in drawing inferences in that connection from its language. 
In nonetheless drawing such an inference, the Commission has paid 
insufficient heed to the familiar canon of construction that “Always 
the language used in an opinion must be read in the light of the issues 
presented.” Sinclairv. United States, 279 U.S. 749, 7672 

My view in this matter is reinforced by that expressed in the Report 
of the Attorney General's National Committee to Study the Antitrust 
Laws (1955) : 


Standard Oil does not confine the “good faith” proviso solely to defensive reduc- 

tions to retain an ewisting customer. The Supreme Court in that opinion merely 
employed language describing the case at bar; it did not promulgate a general 
doctrine surrounding each seller with a protected circle of customers which 
may be exploited without fear of a rival’s price attacks. (Emphasis in the 
original.) Report, at p. 184. 
Further, after careful study of the Standard Oi decision, the Com- 
mittee on the Judiciary of the House of Representatives also concluded 
that “This question of applying the good faith defense in obtaining 
customers, has not been as yet decided by the courts... .”. H. Rep. 
No. 2438, 82d Cong., 2d Sess., p. 4 (1952). 

Without the protective cover of Standard Oil, the remaining case 
support for the Commission’s position evaporates. For both Standard. 
Motor Products Inc. v. Federal Trade Commission, 265 F. 2d 674 
(C.A. 2), and Anheuser-Busch, Inc., 54 F.T.C. 277, rely completely, 
in restricting the coverage of Section 2(b) to defensive discrimina- 
tions, upon the language of the Standard Oz opinion. Neither of 
these opinions, nor the Commission opinion in the Standard Motor 
Products case, 54 F.T.C. 814, cites any other authority, and none of 
them advances any legal or economic rationale for the rule. I there- 
fore feel obligated to treat this question as one uncontrolled by prior 
decisions. 

It has never been contended that the “aggressive to obtain new cus- 
tomers”—“defensive to retain old customers” distinction was required 
by the terms of the statute. Section 2(b) erects a defense for good- 
faith competitive price reductions “to any purchaser or purchasers.” 
[Emphasis added.] Any requirement that the purchaser must already 
be a customer of the seller is entirely absent. 

The distinction between “aggressive” and “defensive” price reduc- 
tions is thus not compelled. Should we nonetheless make it? The 
answer must, I think, be no. This for two reasons. 

First, it is practically unworkable. The line between “old” and 
“new” customers is far easier to state than to apply to the myriad 
~ 18ee also Armour & Co. v. Wantock, 823 U.S. 126, 132-133 (1944) (Jackson, J.) : 

“Tt is timely again to remind counsel that words of our opinions are to be read in the 
light of the facts of the case under discussion. To keep opinions within reasonable bounds 
precludes writing into them every limitation or variation which might be suggested by 


the circumstances of cases not before the Court. General expressions transposed to other 
facts are often misleading.” 
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situations that develop in actual business relations between sellers 
and buyers. It has been aptly said that a “concept of ‘retainable’ 
customers leads into statutory bogs. A customer may be one who 
negotiates with a view to buying, one who has bought at some time in 
the past, or one who currently buys.” Rowe, Price Discrimination, 
Competition, and Confusion: Another Look at Robinson-Patman, 60 
Yale LJ. 929, 970 (1951). 

Indeed, this is a conservative description of the probable difficulties. 
Does an “old” customer retain that status forever, regardless of the 
infrequency or irregularity of his purchases? Suppose an “old” cus- 
tomer transfers his business to another seller offering a lower price; 
how long a period of grace does the first seller have in which to meet 
the lower competitive price? If he waits too long, will the “old” 
customer be regarded as a “new” one, and hence unapproachable be- 
cause Section 2(b) no longer applies? If so, how long is too long? 
And if not, does it suffice that the buyer has at any time in the past, no 
matter a remote, been a customer of the respondent? 

Even if these problems are satisfactorily solved (and, it seems to 
me, the Commission will have to solve them in such a way as to give 
reasonable guidance to businessmen who are entitled to know what 
they may or may not lawfully do),-the evidentiary burden placed 
upon the seller, especially one whose business consists of a multitude 
of small individual transactions, seems virtually insurmountable. 
The point need not be labored.2, Whatever its verbal simplicity, the 
“defensive” versus “aggressive” test will inevitably produce uncer- 
tainty and confusion in application. 

Even more important, the test adopted by the Commission appears 
to be economically unsound. Let us suppose the presence in an area 
of two or three big buyers of a particular product and a number of 
small ones. Suppose further that producers of this product tend to 
make discriminatory price reductions to the big buyers alone. If one 
of those producers can manage legitimately to underbid its rivals (let 
us assume as a result of lower costs) for the business of the big buyers, 
under the Commission’s ruling competing producers may also lower 
their price to the big buyers if they have previously dealt with them; 
otherwise they may not. Does this make economic sense, and does it 
accord with the basic policy of the statute? I venture to suggest that 
it. does not. 

Suppose Producer P lawfully lowers his price to Big Buyer B. 
Producer Q wishes to meet P’s price. Small Buyer S, who competes 
with B in the sale of Q’s product, complains. We tell him that we 
must let @ proceed with his desired price reduction because @ has pre- 

2¥For additional perplexing questions of a similar nature, see Austern, Inconsistencies 
in the Law, CCH Symposium: Business Practices under Federal Antitrust Laws, 158, 
167 (1951). 
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viously sold to B and therefore falls within the statutory protection 
of Section 2(b). But surely this is not a sufficient reason, or, at least, 
it should not be. The real answer is that by enacting Section 2(b) 
Congress has seen fit to qualify and limit the broad protection against 
price discrimination provided by Section 2(a). In its general struc- 
ture and scope, the Robinson-Patman Act reflects the concern of Con- 
gress to prevent the injury to competition that arises from the unjusti- 
fiable grant of price reductions to a class of favored purchasers, to the 
detriment of other purchasers not so favored. But Congress was also- 
concerned that, in seeking to protect unfavored purchasers against 
the harm done by such price discriminations, the statute should not 
go too far in restricting free competition in the market. ‘Thus, it is: 
because other interests (embraced in the concept of “meeting compe- 
tition in good faith”) are also involved that the statute denies redress: 
for the very real injury to complaining Small Buyer S in the example 
above. The injury to S is not less because Q happens to have sold to 
B before. S is hurt just as much by Q’s meeting P’s lower price to B, 
whether the latter is an old or a new customer of Y. By enacting Sec- 
tion 2(b), Congress has said to S, in effect, “It is true that you are hurt 
by the price reduction to your competitor, B, but we are also trying 
to protect @’s right to compete with his competitor P, and we will 
therefore allow him to meet the lower prices being offered by P, pro- 
vided he does so in ‘good faith’.” 

If, therefore, the basic function of the “good faith” defense of Sec- 
tion 2(b) is to prevent the broad prohibitions in Section 2(a) from 
so rigidifying the market that a seller could not effectively compete 
with his rivals, what difference should it make whether the competi- 
tion between sellers is for old accounts, new accounts, or a combina- 
tion of both? So far as the seller’s “good faith” in trying to meet 
competition is concerned, it would seem to make no difference. Yet, 
under the Commission’s construction of Section 2(b), whether or not 
it will enter an effective order protecting Smali Buyer S against price 
discriminations favoring his large competitor B depends on the an- 
swer to that essentially irrelevant question. To make application of 
the statute turn upon how that question is answered is, I submit, to 
render its protections uneven and fortuitous. 

Suppose further, in the hypothetical example, that another com- 
petitor of B and S is Big Buyer C, who has only recently started in 
business and therefore not bought from @ in the past. Assume also 
that P has the same cost justification for charging the same lower price 
to @ that he did to B. Under the Commission’s view, Q could not meet 
P’s lower price to C by offering him an equally low price. Thus, there 
would be a forced discrimination as between B and (@ in the price 


SUNSHINE BISCUITS, INC. 685 
674 Opinion 


charged them by @. C, the new firm, would have to pay more for Q’s 
product than would B, and would therefore be seriously hindered in 
competing with B, the established firm, in the sale of that product. 
And this result, it is said, is required by a statute aimed at promoting 
competition by eliminating price discrimination. 

Moreover, there is the seller’s side to be considered. If we permit 
Producer @ to meet Producer P’s price, how can we justify denying 
this opportunity to Producer R who has never dealt with B before? 
In so doing we have restricted the number of sellers who can compete 
effectively for B’s purchases, thereby limiting B’s range of choice and, 
in turn, the range of choice of B’s customers. Such insulation of old- 
line sellers from the encroachments of new rivals upon sales to estab- 
lished customers would hobble rather than promote competition.* 

If sellers may only lower prices to retain customers in economic self-defense, 
rivals are granted vested rights in trade. ... Little incentive to competitive 
efficiency remains when competitors are shielded from ‘their rivals’ price attacks. 
Rowe, Price Discrimination, Competition, and Confusion: Another Look at Rob- 
inson-Patman, 60 Yale L.J. 929, 970 (1951). 

The impact on Producer 2 may be particularly destructive. Sup- 
pose, for example, that he is a new concern, trying to get started in a 
field now dominated by P and Y. A new firm’s chances of success 
against old, established competitors are always uncertain. How much 
more precarious must they be if a major segment of the market is 
closed to him because he cannot adjust his price there to meet the com- 
petition of his settled rivals.. In the name of protecting competition 
we prevent & from competing effectively, and we shield P and Y 
against 2’s competition. This is indeed a curious result.* 

In adopting the position that it does, the Commission is imposing 
on the Section 2(b) defense a limitation that the Attorney Gen- 
eral’s National Committee to Study the Antitrust Laws concluded 
“would not be in keeping with elementary principles of competition, 
and would in fact foster tight and rigid commercial relationships by 
insulating them from market forces.” Feport, at p. 184 (1955). 
Such a result is basically antithetical to the expressed opinion of the 
Supreme Court that “The heart of our national ecomonic policy has 
long been faith in the value of competition,” and that “In the Sherman 
and Clayton Acts, as well as in the Robinson-Patman Act, ‘Congress 
was dealing with competition, which it sought to protect, and monop- 
oly, which it sought to prevent.’” Standard Oil Co. v. Federal Trade 
Commission, 340 U.S. 231, 248-249, quoting in part from A. 2. Staley 

3 See S. Rep. No. 293, 82d Cong. ist Sess., p. 6 (1951) ; Austin, Price Discrimination 
and Related Problems under the Robinson-Patman Act, p. 100, n. 195a, 2d Rev. Hd. (1959) ; 


‘Wallace and Douglas, Antitrust Policies and the New Attack on the Federal Trade Com- 
mission, 19 U. of Chi. I. Rev. 684, 720, n. 101 (1952). 

4See Austern, Inconsistencies in the Law, CCH Symposium: Business Practices under 
Federal Antitrust Laws, 158, 166-167 (1951) ; Simon, Price Discrimination to Meet Com- 
petition, 1950 U. of Il. Law Forum, 575, 588. 
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Mfg. Co. v. Federal Trade Commission, 135 F. 2d 453, 455 (C.A. 7). 
I am bound to say that the construction of the Act made by the 
Commission in this case seems more likely to protect monopoly and 
prevent competition. 

I conclude, therefore, that the Hearmg Examiner was correct in re- 
jecting the contention that respondent could not avail itself of Sec- 
tion 2(b) for sales to purchasers with which it had not previously 
dealt. But this is not the end of the matter, for, unfortunately, 
the examiner’s initial decision is deficient in another serious respect: 
It contains no finding as to whether the equally low prices met by 
respondent were “lawful” prices. 

The requirement that the lower prices met be “lawful” appears now 
to be established. In Federai Trade Commission v. A. LE. Staley Mfg. 
Co., 824 U.S. 746, 754, the Supreme Court pointed to the “clear 
Congressional purpose not to sanction by Section 2(b) the excuse 
that the person charged with a violation of the law was merely adopt- 
ing a similarly unlawful practice of another.” And in Standard Oil 
Co. v. Federal Trade Commission, 340 U.S. 231, 244, the Court ex- 
plained that in the Staley case “The discussion proceeds upon the as- 
sumption, applicable here, that if a competitor’s ‘lower price’ is a 
lawful individual price offered to any of the seller’s customers, then 
the seller is protected, under Section 2(b), in making a counter- 
offer... .” References to “lawful price” appear throughout the 
opinion, and at one point it is stated that the interpretation “put on 
the proviso in the Staley case” is “to the effect that the lower price 
which lawfully may be met by a seller must be a lawful price.” 340 
U.S., at 249, n. 14. 

I recognize that there is dispute over the correct reading of Stand- 
ard Oil on this point.. A strong contrary authority is Standard Oz 
Co. v. Brown, 238 F, 2d 54 (C.A. 5), which concludes that the Court’s 
use of “lawful” may simply have stemmed: from the absence in the 
record of anything to indicate that the prices met were unlawful. 
However, even this case concedes that there is room to infer from 
the Supreme Court’s language “that if the seller discriminates in 
price to meet prices that he knows to be illegal or that are of such a 
nature as are inherently illegal . . . there is a failure to prove the 
‘good faith’ requirement in Section 2(b).” At the least, no seller 
should be accorded the ‘protection of the good-faith defense if he 
knew or had reason to know that the competitive prices he was meet- 
ing were unlawful. See Report of the Attorney General’s National 
Committee to Study the Antitrust Laws, 181-182 (1955). Without 
such a limitation, Section 2(b) would become a refuge for sellers 
who knowingly violated Section 2(a) confident in the knowledge that 
they could rely on each other’s violations as adequate justification 
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for discriminatory price reductions to meet competition in “good 
faith.” 

_ The hearing examiner’s failure to make a finding on this crucial 
- point may have resulted from the willingness of Commission counsel 
to proceed from the premise that the prices met were lawful. In 
fact, on appeal, counsel supporting the complaint has gone so far 
as to “concede” that because respondent’s principal competitor was 
engaged solely in intrastate commerce and therefore was beyond the 
reach of the Robinson-Patman Act, its discriminatory prices, which 
respondent met, were necessarily “lawful.”* This “concession” re- 
flects a misunderstanding of the sense in which the word “lawful” is 
used in this context.. The aim of a lawfulness limitation on the Sec- 
tion 2(b) proviso is to prevent its becoming a device for the protection 
of destructive competition employing “oppressive discriminations 
in violation of the obvious intent of the bill.” [Emphasis added.] 
Federal Trade Commission v. A. E'. Staley Mfg. Co., 324 U.S. 746, 
754, n. 2, quoting from the remarks of the Chairman of the House 
Conferees, 80 Cong. Rec. 9418. That is to say, one “oppressive dis- 
crimination” should not be permitted to provide the justification 
for another. That the cases do not spell out this shorthand equation 
of “lawful” with “nondiscriminatory” is not surprising, since there 
has not hitherto been occasion to do so. 

In short, “lawful”, as I read the cases, means “lawful” when judged 
by the standards of legality provided in the Act. A price cannot 
be “lawful” under the Act if it is discriminatory, and a discrimina- 
tory price charged by an intrastate seller is not “lawful” under the 
Act merely because he is not subject to its prohibitions. A discrim- 
inatory price charged by an intrastate seller, which is not itself pro- 
hibited by federal law, is “lawful” only in the sense that a statement 
is “truthful” which one lacks the power to brand a lie. 

To revert to our earlier illustration, suppose again that. Producer P 
discriminatorily lowers his price to Big Buyer B. Producer Q follows 
suit and Small Buyer S, who handles Q’s product, complains. S is 
damaged just as much when P is only an intrastate seller as when 
P happens to have an interstate business. The fact that P conducts 
a business that is not subject to Federal jurisdiction in no way dimin- 
ishes the harm to S from the pricing policy of Q. If P’s lower 
price is discriminatory and that fact bars Q from being in “good 
faith” in meeting it, what difference should it make, for purposes of 
determining if Q can claim the “good faith” defense of Section 2(b), 
whether P is an inter- or intra-state seller? The inability of federal 
law to reach a solely intrastate firm should not be permitted to derogate 
from its proper application to interstate business. 


5 Reply brief of counsel supporting the complaint, p. 3. 
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It is of course obvious that thus conforming the definition of the 
words “lawful” and “good faith” to the basic policy of nondiscrimina- 
tion of the Robinson-Patman Act may engender potential anti- 
competitive consequences apparently similar to those described earlier 
in this opinion. That is, the result may well be to prevent interstate 
sellers from meeting competitively the lower prices of intrastate 
sellers, with a consequent likelihood of some insulation of the intrastate 
seller from effective interstate competition. But there isa vital distinc- 
tion between such competitive insulation (which is, in any event, per- 
haps inevitable in any scheme of federal regulation inapplicable to 
intrastate commerce) and that which would derive from adoption of 
the “aggressive” versus “defensive” test. Under the latter, the pro- 
ducers most likely to be hampered are the new small firms which have 
never sold to the big favored buyers before. But partial insulation of 
the intrastate seller should tend to protect and foster small local busi- 
nesses that must fight for their share of the market against established 
and dominant national concerns. Such a result is entirely consonant 
with the statutory policy of preventing the suppression of smal] busi- 
ness by the overwhelmingly powerful mass distributor.® 

For the reasons stated, I believe that the appropriate disposition of 
the case would be to remand it to the hearing examiner for a finding of 
whether the respondent knew or had reason to know that the prices 
of its competitors, which it met, were discriminatory within the mean- 
ing of the statute. This is in accord with the statutory “good faith” 
test. It should satisfy the needs of the statute without imposing an 
undue burden on the parties. 


ORDER DENYING RESPONDENT’S MOTION TO VACATE FINDINGS AS TO THE 
FACTS, CONCLUSIONS AND ORDER 


This matter having come on to be heard upon respondent’s motion, 
filed October 20, 1961, requesting the Commission to vacate and set 
aside the Findings as to the Facts, Conclusions and Order entered in 
this proceeding on September 25, 1961, and to remand the case to the 
hearing examiner for the taking of further testimony, and upon the 
answer of counsel supporting the complaint in opposition thereto; and 

It appearing that respondent has stated as the principal grounds 
for said request that the date, June 19, 1957, appearing in paragraph 
3 of the Commission’s Findings as to the Facts, Conclusions and Order, 
is incorrect, and that there is no evidence to support the statement in 
paragraph 4 of said Findings as to the Facts, Conclusions and Order 


®For general discussions of this legislative purpose, see e.g., Austin Price Discrimina- 
tion and Related Problems under the Robinson-Patman Act, 2d Rey. Hd. (1959); Ed- 
wards, The Price Discrimination Law (1959; Rowe, The Evolution of the Robinson- 
Patman Act: A Twenty Year Perspective, 57 Colum. L. Rev. abe 
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that “in a number of other instances, however, respondent granted dis- 
counts to buyers who had been purchasing from its competitors and 
was thus able to obtain new customers”; and 

It further appearing that through inadvertence the numeral “19” 
was inserted after the word “June” in the third line of paragraph 3 
of said Findings as to the Facts, Conclusions and Order and that said 
error should be corrected ; and 

It further appearing that the finding that respondent obtained 
new customers by granting discounts to buyers who had been pur- 
chasing from its competitors is supported by the record, including 
an admission by counsel for respondent that, with respect to dis- 
counts granted to four buyers, respondent was trying to obtain bus- 
iness rather than meet an equally low price to retain business; and 

The Commission having determined that while said Findings as 
to the Facts, Conclusions and Order should be modified to correct the 
aforesaid date in paragraph 3 thereof, there is no valid basis for 
respondent’s request that said Findings as to the Facts, Conclusions 
and Order be vacated and set aside: 

It is ordered, That respondent’s motion be, and it hereby is, denied. 

It is further ordered, That said Findings as to the Facts, Conclusions 
and Order be, and they hereby are, modified by striking therefrom the 
numeral “19” appearing in the third line of paragraph 3 on page 2 
thereof, and inserting in lieu thereof the numeral “28”. 

By the Commission, Commissioners Elman and MacIntyre not 
participating. 


In THE MArrer oF 


HAFFIELD FRUIT COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8357. Complaint, Apr. 14, 1961—Decision, Sept. 26, 1961 


Consent order requiring a citrus fruit packer doing a substantial business in 
Vero Beach, Fla., to cease making unlawful brokerage payments to customers 
purchasing for their own accounts for resale, in violation of Sec. 2(c) of the 
Clayton Act. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 


693—490—64—_45, 
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Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrary 1. Respondent Haffield Fruit Co., Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Florida with its offices and principal place of bus- 
iness located at Vero Beach, Florida, with mailing address as Post 
Office Box 1088, Vero Beach, Florida. 

Par. 2. Respondent is now and for the past several years has been 
engaged in the business of packing, selling and distributing citrus 
fruit, such as oranges, tangerines and grapefruit, all of which are 
hereinafter sometimes referred to as citrus fruit or fruit products. 
Respondent sells and distributes its citrus fruit through brokers and 
wholesalers, as well as direct, to customers located in many sections 
of the United States. When brokers are utilized in making sales for 
it, respondent pays them for their services a brokerage or commission, 
usually at the rate of 10 cents per 13% bushel box or equivalent, or 5 
cents per carton. In some instances, however, respondent pays brok- 
erage at the rate of 6 cents per carton. Respondent’s annual volume 
of business in the sale and distribution of citrus fruit is substantial. 

Par. 3. In the course and conduct of its business over the past 
several years, respondent has sold and distributed and is now selling 
and distributing its citrus fruit in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, as amended, to buyers located in the 
several states of the United States other than the State of Florida 
in which respondent is located. Respondent transports, or causes such 
citrus fruit, when sold, to be transported from its place of business 
or packing plant in the State of Florida, or from other places within 
the State, to such buyers or to the buyers’ customers located in various 
other states of the United States. Thus there has been, at all times 
mentioned herein, a continuous course of trade in commerce in such 
citrus fruit across state lines between said respondent and the re- 
spective buyers of such fruit. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent has been and is now making substantial sales of citrus fruit 
to some, but not all, of its brokers and direct buyers purchasing for 
their own account for resale, and on a large number of these sales 
respondent paid, granted or allowed, and is now paying, granting or 
allowing to these brokers and other direct buyers on their purchases, a 
commission, brokerage, or other compensation, or an allowance or 
discount in lieu thereof, in connection therewith. 

Par. 5. The acts and practices of respondent in paying, granting 
or allowing to brokers and direct buyers a commission, brokerage or 
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other compensation, or an allowance or discount in lieu thereof, on 
their own purchases, as above alleged and described, are in violation 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13). 


Messrs. Cecil G. Miles and Basil J. Mezines for the Commission. 
Mr, Jerre J. Hafield, president, for respondents. 


Inirtan Decision py Herman Tocker, Hearing Examiner 


In a complaint issued April 14, 1961, the Federal Trade Commis- 
sion charged respondent, Haffield Fruit Company, Inc. (a corporation 
organized and existing under the laws of the State of Florida and 
engaged in business at Vero Beach, Florida), with having violated 
Section 2(c) of the Clayton Act, as amended, by paying, granting 
or allowing to brokers and direct buyers a commission, brokerage or 
other compensation, or an allowance or discount in lieu thereof, in the 
course of its sales and distribution of citrus fruits in commerce. 

After the issuance of the complaint, respondent, by its president, 
and counsel supporting the complaint entered into an agreement and 
stipulation providing for the issuance of a consent order to cease and 
desist, thus disposing of all the issues in this proceeding. The agree- 
ment provides that the stipulation which clarifies and limits the order 
be incorporated into and made a part thereof. 

In the agreement it is expressly provided that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by the respondent that it has violated the law as in the complaint 
alleged. 

By the terms of the agreement, the respondent admits all the juris- 
dictional facts alleged in the complaint and agrees that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with the allegations. 

By the agreement, the respondent expressly waives any further pro- 
cedural steps before the Hearing Examiner and the Commission, the 
making of findings of fact or conclusions of law, and all rights it may 
have to challenge or contest the validity of the order to cease and 
desist to be entered in accordance therewith. 

Respondent further agrees that the order to cease and desist, to 
be issued in accordance with the agreement, shall have the same force 
and effect as if made after a full hearing. 

It is further provided in said agreement that the same, together with 
the complaint, shall constitute the entire record herein and that the 
complaint herein may be used in construing the terms of the order 
to be issued pursuant to said agreement and that such order may be 
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altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 38.25 of the 
Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondent named herein, 
and that this proceeding is in the interest of the public, and issues the 
following order: 

ORDER 


It is ordered, That the respondent Haffield Fruit Company, Inc., a 
corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the sale of citrus fruit or fruit products in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from: 

Paying, granting or allowing, directly or indirectly, to any buyer 
or to anyone acting for or in behalf of, or who is subject to the direct 
or indirect control of such buyer, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof, upon or in connection with any sale of citrus fruit or 
fruit products to such buyer for his own account. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 

lished May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 26th day of September 1961, become the 
decision of the Commission ; and, accordingly : 
- It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist. 
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YAKIMA FRUIT & COLD STORAGE COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF sEC. 2(d) oF THE 
CLAYTON ACT 


Docket 7718. Complaint, Jan. 5, 1960—Decision, Sept. 28, 1961 


Order requiring a Yakima, Wash., packer-distributor of apples and other fresh 
fruit with annual sales approximating $3,000,000, to cease violating Sec. 
2(d) of the Clayton Act, by such acts as paying the Houston, Tex., opera- 
tor of a large chain of retail stores in Texas, Louisiana, and Tennessee, 
sums of $192.50 and $100 in connection with periodic sales promotion cam- 
paigns, while making no comparable payments available to its customers 
competing with said chain. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has violated and is now violating the pro- 
visions of subsection (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13), hereby issues 
its complaint, stating its charges with respect thereto as follows: 

ParacrapH 1. Respondent, Yakima Fruit & Cold Storage Com- 
pany, is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Washington, with its office 
and principal place of business located at First North and West B 
Streets, Yakima, Washington. 

Par. 2. Respondent is now and has been engaged in the business 
of packing, selling and distributing apples and other fresh fruits 
to retail chain store organizations and through brokers to other in- 
dependent retail grocery stores and produce wholesalers throughout 
the United States. Sales made by respondent are substantial and 
amount to approximately $3,000,000 per annum. 

Par. 3. In the course and conduct of its business, respondent 
has engaged and is now engaging in commerce, as “commerce” is 
defined in the Clayton Act, as amended, in that respondent sells and 
causes its products to be transported from the respondent’s principal 
place of business, located in Washington, to customers located in 
other states of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business in commerce, 
respondent paid or contracted for the payment of something of value 
to or for the benefit of some of its customers as compensation or in 
consideration for services or facilities furnished by or through such 
customers in connection with their offering for sale or sale of products 
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‘sold to them by respondent, and such payments were not made avail- 
able on proportionally equal terms to all other customers competing 
in the sale and distribution of respondent’s products. 

Par. 5. For example, during the year 1955 respondent contracted 
to pay and did pay to J. Weingarten, Inc., Houston, Texas, $192.50, 
and during the year 1958, $100 as compensation or as allowances for 
advertising or other services or facilities furnished by or through J. 
Weingarten, Inc., in connection with its offering for sale or sale of 
products sold to it by respondent. Such compensation or allowances 
were not offered or otherwise made available on proportionally equal 
terms to all other customers competing with J. Weingarten, Inc. in 
the sale and distribution of products of like grade and quality pur- 
chased from respondent. 

Par. 6. The acts and practices of respondent, as alleged above, 
are in violation of subsection (d) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 


Messrs. Frederic T. Suss and Timothy J. Cronin, Jr., for the Com- 
mission. 
Gavin, Robinson & Kendrick, Yakima, Wash., for respondent. 


Initiat Decision py Watrrer R. Jonnson, Heartna EXAMINER 


The respondent is charged with having made discriminatory pay- 
ments to some of its customers in violation of section 2(d) of the Clay- 
ton Act, as amended by the Robinson-Patman Act (U.S.C. Title 15, 
Sec. 13). 

The case of the Commission and respondent’s defense was put in 
at a one-day hearing held at Seattle, Washington, on May 6, 1960. At 
that hearing the only witness was Herbert L. Frank, secretary- 
treasurer and operational manager of the respondent corporation. 
In addition to his testimony, stipulation was agreed upon and included 
in the record and exhibits were received into evidence. The findings 
of fact and conclusions of law proposed by the parties, not herein- 
after specifically found or concluded, are herewith rejected. The 
hearing examiner having considered the record herein, makes the fol- 
lowing findings of fact and conclusions: 

1. Respondent, Yakima Fruit & Cold Storage Company, is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Washington, with its office and principal place 
of business located at First North and West B Streets, Yakima, 
Washington. 

2. Respondent is now and has been engaged in the business of 
packing, selling and distributing apples and other fresh fruits to 
retail chain store organizations and through brokers to other inde- 
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pendent retail grocery stores and produce wholesalers throughout 
the United States. Sales made by respondent are substantial and 
amount to approximately $3,000,000 per annum. 

3. In the course and conduct of its business, respondent has engaged 
and is now engaging in commerce, as “commerce” is defined in the 
Clayton Act, as amended, in that respondent sells and causes its prod- 
ucts to be transported from the respondent’s principal place of busi- 
ness, located in Washington, to customers located in other states of 
the United States and in the District of Columbia. 

4. Upon solicitation by J. Weingarten, Inc. of Houston, Texas, re- 
spondent agreed to and did participate in the 1955 Anniversary Sale 
of J. Weingarten, Inc. in the amount of $192.50 as payment for 1/16 
page of newspaper advertising of respondent’s products in newspa- 
pers distributed in Houston, Freeport, Baytown, Texas City and 
Bryan, Texas, in connection with Weingarten’s offering for sale of 
products sold to Weingarten by respondent. 

5. At approximately the same time during the year 1955, respond- 
ent sold fresh fruit, including apples of like grade and quality to J. 
Weingarten, Inc. and to the Great Atlantic and Pacific Tea Co., 
Henke & Pillot, a division of The Kroger Company; and Childs Gro- 
cery Co. all of whom were then in competition with J. Weingarten in 
the purcha3e, sale and distribution of respondent’s fresh fruit includ- 
ing apples of like grade and quality. 

6. Respondent has not offered, at any time during the year 1955, 
any cooperative advertising, promotional allowances of any kind to 
any of its aforesaid customers who were competing with J. Weingar- 
ten, Inc. in connection with the sale and distribution of fresh fruit, 
including apples. 

7. Upon solicitation by J. Weingarten, Inc. of Houston, Texas, re- 
spondent agreed to and did participate in the 1958 Anniversary Sale of 
J. Weingarten, Inc., in the amount of $100 as payment for the adver- 
tisement of respondent’s products in connection with J. Weingarten’s 
offering for sale of said products sold to Weingarten by respondent. 

8. At approximately the same time during the year 1958, respondent 
sold fresh fruit, including apples of like grade and quality, to J. 
Weingarten, Inc. and to Henke & Pillot, a division of The Kroger 
Company, and Childs Big Chain all of whom were then in competi- 
tion with J. Weingarten in the purchase, sale and distribution of re- 
spondent’s fresh fruit, including apples of like grade and quality. 

9. Respondent has not offered, at any time during the year 1958, 
any cooperative advertising, promotional allowances of any kind to 
any of its aforesaid customers who were competing with J. Wein- 
garten, Inc. in connection with the sale and distribution of fresh fruit, 


including apples. 
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10. The evidence of record supports the following conclusions: 

- (a) The respondent has between 1955 and 1958 paid to one of its 
customers something of value as compensation and in consideration for 
services furnished by such customer in connection with its offering 
for sale or sale of products sold to it by respondent and such payments 
were not made available on proportionally equal terms to all other 
customers competing in the sale and distribution of products purchased 
from respondent. 

(b) The acts and practices of respondent, as proved, are in violation 
of subsection (d) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 

ORDER 


It is ordered, That respondent, Yakima Fruit & Cold Storage Com- 
pany, a corporation, its officers, employees, agents or representatives, 
directly or through any corporate or other device, in or in connection 
with the sale in commerce, as “commerce” is defined in the Clayton 
Act, as amended, of fresh fruits or other merchandise, do forthwith 
cease and desist from: 

Making or contracting to make, to or for the benefit of J. Wein- 
garten, Inc., or any other customer, any payment of anything of value 
as compensation, or in consideration for advertising or other services 
or facilities furnished by or through such customer, in connection with 
the handling, offering for resale, or resale of the respondent’s prod- 
ucts, unless such payment is made available on proportionally equal 
terms to all other customers competing in the distribution or resale of 
such products. 


OPINION OF THE COMMISSION 


By Tarr, Commissioner : 

This matter is before the Commission for review following the is- 
suance on September 1, 1960, of its order extending the date on which 
the hearing examiner’s initial decision otherwise would become the 
decision of the Commission. The complaint charges that respondent 
violated Section 2(d) of the Clayton Act, as amended. The evidence 
of record was received at a one-day hearing held May 6, 1960. The 
hearing examiner found the charges in the complaint to have been sus- 
tained and on July 20, 1960, issued his initial decision and an order 
to cease and desist. 

The facts are uncomplicated and were to a substantial extent stip- 
ulated between counsel. In only one major area is there disagreement 
concerning a relevant fact but, as is so often the case, the thrust of 
the decision depends upon a resolution of the fact in dispute. 
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The respondent is a packer of apples and other fruits which it sells 
in commerce to produce wholesalers and to food retail chain stores. 
The fruit is shipped from respondent’s place of business in the State 
of Washington to buyers throughout the United States. Respond- 
ent’s total sales approximate $3,000,000 per year. 

Among respondent’s retail chain store customers is J. Weingarten, 
Inc., whose area of operation includes the Houston and Richmond- 
Rosenberg areas of Texas. It was established that, respondent, in re- 
sponse to solicitation, made payments to Weingarten of $192.50 on 
March 2, 1955, and of $100 on February 20, 1958. Payments or offers 
‘on proportionally equal terms were not made to respondent’s other 
customers competing with Weingarten in these areas. The respond- 
ent’s reason for making the payments or, put another way, its con- 
sideration for the payments is the fact in dispute referred to above. 

Section 2(d) prohibits payments “* * * to or for the benefit of a 
customer * * * as compensation or in consideration for any services 
or facilities furnished by or through such customer in connection with 
the processing, handling, sale, or offering for sale of any products or 
commodities manufactured, sold, or offered for sale by * * *” the 
person making the payments unless the payments are made available 
on proportionally equal terms to all other competing customers.. As 
we read the Act there must be a showing that the payment was made 
as consideration for “services or facilities” furnished by the customer 
in connection with the seller’s product. Thus, payments made for 
other types of consideration or for which no tangible consideration was 
expected would not violate Section 2(d). Cf. In the Matter of Vew 
England Confectionery Co., 46 F.T.C. 1041 (1949) ; In the Matter of 
Champion Spark Plug Co., 50 F.T.C. 30 (1953); In the Matter of 
General Foods Corporation, 52 F.T.C. 798 (1956). 

In this matter respondent contends that the payments to Weingarten 
were not made as compensation or consideration for services or facil- 
ities rendered by this customer but were made as “congratulatory 
good-will gestures” on the occasion of Weingarten’s anniversaries. 
Counsel supporting the complaint contends that the payments were 
made to Weingarten for newspaper advertising of respondent’s 
products. 

There is no direct evidence in the record that respondent, in making 
the payments to Weingarten, either expected or requested that its 
products be advertised or that Weingarten render any other service 
or facility with respect to them. As a matter of fact, the only evi- 
dence on this crucial point is the testimony of the respondent’s general 
manager that the payments were made asa “donation” to Weingarten’s 
anniversary celebration and not in the expectation that respondent’s 
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products would be advertised. At page 70 of the official transcript 
he summarized his earlier statements as follows: 

We didn’t think that we were buying any specific type of advertising. As I 
said before, it was more of just a goodwill gesture, and we had no idea of what 
was going in the space. 

Actually, to repeat what I said, it could have said “Congratulations to Wein- 
garten on its 55th Anniversary, a friend.” 

Respondent does no advertising, cooperative or otherwise, but 
relies completely upon the efforts of the Washington State Apple 
Advertising Commission, a state agency. This agency utilizes the 
proceeds of a tax or assessment of ten cents per hundredweight, levied 
against all growers, to engage in country-wide advertisement of 
Washington apples. No individual brand names are advertised but 
all media down to point of sale display materials are utilized. 

Counsel supporting the complaint relies upon respondent’s vouchers 
covering the payments and schedules of newspaper advertisement 
rates supplied to respondent by Weingarten prior to each payment * to 
support a finding that respondent’s payments to Weingarten were 
made to compensate the customer for advertising respondent’s 
products. 

In our view a factual chasm of frightening width stands between the 
exhibits and the requested finding. On the voucher covering the 
$192.50 payment of March 2, 1955, the disbursement description is 
“1/6 page—Section Houston Area.” This reference is clarified by the 
schedule of newspaper advertising rates supplied to respondent at 
the time this payment was solicited. On the schedule a cost of $192.50 
is listed for 4g of a page in the Houston area. With respect to this 
payment the evidentiary chain ends at this juncture. There is ab- 
solutely no evidence to show what, if anything, was advertised. The 
only evidence of what the parties intended is found in the testimony 
of respondent’s general manager which was quoted above. 

The voucher covering the $100 payment of January 20, 1958, de- 
scribes the payment simply “Advertisement.” This exhibit also has a 
companion newspaper rate schedule supplied to respondent by Wein- 
garten but no rate of exactly $100 appears on the schedule. Thus, 
these two exhibits might be considered as corroboration of the testi- 
mony of respondent’s general manager. 

One further item of evidence merits discussion. On February 26, 
1958, approximately one month after the last payment, a Weingarten 
anniversary sale advertisement in the Houston Chronicle utilized ap- 
proximately two inches of space with this notation “HAPPY APPLE 
BRAND, Yakima Fruit & Cold Storage Company, Yakima, Wash- 


1 Commission Exhibits 7, 8, 12, 13. 


} 
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ington.” With respect to this advertisement, testimony disclosed that 
the trade or brand name “Happy Apples” had been discontinued by 
respondent sometime prior to 1958 and no apples were sold under 
that name during 1958. It was further testified that respondent in 
making the $100 payment did not request the wording for the ad- 
vertisement, “* * * had no idea what the context would be” and 
“* * * just presumed that it was for congratulations on their 55th 
anniversary.” 

Thus, there is no evidential connection between the advertisement 
and the payment upon which to base a finding that the payment was 
made in the expectation that respondent’s name or product would 
appear in the advertisement. An inference or presumption of con- 
nection is not permissible in these circumstances for inferences must 
be based upon substantial evidence. The substantial evidence rule 
“* * * is not satisfied by evidence which merely creates a suspicion 
or which amounts to no more than a scintilla or which gives equal 
support to inconsistent inferences.” Appalachian Electric Power Co. 
v. National Labor Relations Board, 93 F. 2d 985, 989 (4th Cir. 1988). 

In summary, we do not feel that the record establishes by reliable 
and probative evidence that the respondent’s payments to Weingarten 
were made in consideration for a service or facility furnished in con- 
nection with the marketing of its products. The record shows no 
more than that in response to a solicitation to “participate” in a cus- 
tomer’s anniversary sale respondent made payments to the customer. 
Such a showing is inadequate to support a finding that respondent 
has violated Section 2(d) and weso hold. 

In deciding this matter, we are not unmindful of the fact that dur- 
ing the period from 1955 to 1960 the two payments in question were 
the only payments made by respondent to Weingarten or any other 
customer and rather than increasing in amount with the passage of 
time showed a decrease. While certainly not controlling, the sporadic 
and apparently diminishing nature of the payments should be given 
some weight especially when, as here, the other facts are in substantial 
conflict. 

In keeping with the foregoing, an order will issue vacating the 
initial decision and dismissing the complaint. 

Commissioners Anderson and Kern concur in the result. 


ORDER VACATING INITIAL DECISION AND DISMISSING COMPLAINT 


This matter having been considered by the Commission upon its 
review of the hearing examiner’s initial decision filed July 20, 1960, 
which found the respondent in violation of Section 2(d) of the Clayton 
Act, as amended; and 
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The Commission, for the reasons stated in the accompanying opin- 
ion, having concluded that said initial decision should be vacated and 
the complaint dismissed : 

It is ordered, That, the hearing examiner’s initial decision be, and 
it hereby. is, vacated and set aside. 

It is further ordered, That the spmR lent be, and it pereba 1s, 
dismissed, | 

By the Commission, Commissioners anderen and Kern concurring 
in the result. 

Ocropsr 10, 1960. 


ORDER REOPENING PROCEEDING AND REMANDING CASE TO HEARING 
EXAMINER 


The Commission, by order’ entered November 30, 1960, having af- 
forded the respondent an opportunity to file an appropriate memo- 
randum or brief setting forth the reasons, if any there be, why this 
proceeding should not be reopened and the Commission’s order of 
October 10, 1960, vacated and the case remanded to the hearing ex- 
aminer; and 

The respondent, by letter dated December 5, 1960, having noted its 
objection but having set forth no specific reason, either legal or 
factual, why the proposed action should not be taken; and 

The Commission having determined that its order of October 10, 
1960, may not be appropriate to dispose of this proceeding and that 
the public interest requires that the case be reopened : 

It is ordered, That the Commission’s order of October 10, 1960, va- 
cating the hearing examiner’s initial decision and dismissing the com- 
plaint be, and it hereby is, vacated and set aside. 

It is further ordered, That the case be, and it hereby is, remanded 
to the hearing examiner for the purpose of receiving such additional 
evidence as may be offered by counsel in support of the complaint and 
such evidence in rebuttal thereof as may be offered by the respondent. 

It is further ordered, That after the receipt of such evidence, the 
hearing examiner shall make and file a new initial decision in accord- 
ance with the provisions of § 3.21 of the Commission’s Rules of 
Practice. 

By the Commission. Commissioner Mills not participating. 

Drcemerr 28, 1960. 


Messrs. Frederic T. Suss, Timothy J. Cronin, Jr., and Philip F. 
Zeidman, for the Commission. 


Gavin, Robinson & Kendrick, Yakima, Wash., for respondent. 
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In the complaint, which was issued on January 5, 1960, the respond- 
ent is charged with having made discriminating payments to some of 
its customers in violation of Section 2(d) of the Clayton Act as 
amended by the Robinson-Patman Act (U.S.C. Title 15, Sec. 18). 

The case of the Commission and the respondent’s defense were put 
in at a one-day hearing held at Seattle, Washington, on May 6, 1960. 
Thereafter the parties submitted proposed findings and on July 21, 
1960, the hearing examiner issued his initial decision, finding the acts 
and practices of the respondent to be violative of the statute. 

The initial decision was not appealed but the Commission placed the 
case on its own docket for review, and on October 10, 1960, the Com- 
mission, for reasons stated in its opinion, ordered that the hearing 
examiner’s initial decision be vacated and the complaint dismissed. 

On November 8, 1960, counsel supporting the complaint filed a 
motion to reopen the proceeding, stating, among other things, that the 
opinion of the Commission contains findings which are not in accord 
with the evidence of record and was issued without affording counsel 
supporting the complaint an opportunity to be heard. It was further 
requested that the order vacating the initial decision and dismissing 
the complaint be vacated and one of the following alternative courses 
of action be taken: (1) Enter a final order adopting the initial deci- 
sion; (2) Permit the submission of briefs and oral arguments to the 
Commission, or (3) Remand the case to the hearing examiner for the 
offering of additional evidence. 

The Commission, by order entered November 30, 1960, afforded re- 
spondent opportunity to set forth reasons why this proceeding should 
not be reopened and remanded to the hearing examiner. The re- 
spondent by letter dated December 5, 1960, requested the Commission 
to adhere to its order setting aside the examiner’s initial decision but 
did not set forth specific reasons, legal or otherwise, why the proposed 
action should not be taken. 

On December 28, 1960, the Commission set aside its order of October 
10, 1960, and directed that the case be remanded to the hearing exam- 
iner for the purpose of receiving such additional evidence as might be 
offered by the parties. 

Pursuant to notice given to the parties, a hearing was held at Hous- 
ton, Texas, on February 22, 1961, at which time additional testimony 
was received in support of the complaint. No appearance was made 
by the respondent or its attorneys. One of the attorneys for the 
Commission stated on the record at the outset of said hearing that he 
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had talked to the respondent by telephone and was advised no ap- 
pearance would be made by it in any further hearings. Due to such 
absence, the hearing examiner, on the record at such hearing and by 
subsequent written order which was served upon respondent, directed 
the respondent, on or before March 10, 1961, to file notice of intention 
to present evidence in rebuttal, and if no such notice was filed, the 
record would be closed for the receipt of evidence and the parties 
would be allowed to file proposed findings on or before April 7, 1961. 
The respondent did not file such a notice and did not offer additional 
evidence. Counsel in support of the complaint filed proposed findings 
to supplement proposals previously submitted. The findings of fact 
and conclusions of law proposed by the parties, not hereinafter spe- 
cifically found or concluded, are herewith rejected. The hearing 
examiner having considered the record herein, makes the following 
findings of fact and conclusions: 

Respondent, Yakima Fruit & Cold Storage Company, is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Washington, with its office and principal place 
of business located at First North and West B Streets, Yakima, 
Washington. 

Respondent is now and has been engaged in the business of packing, 
selling and distributing apples and other fresh fruits to retail chain 
store organizations and through brokers to other independent retail 
grocery stores and produce wholesalers through the United States. 
Sales made by respondent are substantial and amount to approxi- 
mately $3,000,000 per annum. 

In the course and conduct of its business, respondent has engaged 
and is now engaging in commerce, as “commerce” is defined in the 
Clayton Act, as amended, in that respondent sells and causes its prod- 
ucts to be transported from the respondent’s principal place of business 
located in Washington, to customers located in other states of the 
United States and in the District of Columbia. 

One of respondent’s customers, J. Weingarten, Inc., of Houston, 
Texas, is engaged in the operation of a large chain of retail stores 
located in the States of Texas, Louisiana, and Tennessee. For a num- 
ber of years Weingarten has been having anniversary sales and in 
connection with such sales its suppliers are requested to participate by 
making payments in return for which they are to receive newspaper 
advertising and other promotional services. A typical letter sent by 
Weingarten to its suppliers is one received by the respondent early in 
February of 1958 which reads (CX 10) : 
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Yakima Fruit & Cold Storage Co. 
P.O. Box 91 
Yakima, Wash. 

Weingarten’s is on the move! Your products are now getting greater dis- 
tribution through more units, serving more people than at any time in our 
history. 

We are highlighting this progress with our great annual event this year... 
the 57TH ANNIVERSARY SALE. Thirty-nine great big units are taking part, 
and we are sure that you will want to avail yourself of the opportunity to 
participate. 

We will use proven advertising, merchandising and promotional facilities to 
ereate maximum traffie during this mammoth sales concentration. There will 
be newspaper coverage, radio and television employed, plus personnel enthusiasm 
and carefully laid plans for presentation of all merchandise to insure success 
on an overall basis. 

Many of our suppliers -have asked us concerning this event, and we are, there- 
fore, extending to you an opportunity to participate. 

The attached sheet shows the prices of participation in the entire promotional 
program with the differences in prices being due to the different size ads in the 
various cities which will be included in a newspaper section. 

Please mail the attached card indicating your intentions, and we would ap- 
preciate it if it would reach us no later than February 3rd, so we may formulate 
our plans accordingly. 

Thanks very much in advance for your consideration. 

Most sincerely, 
s/ R. A. Plummer 
R. A. Plummer 
RAP ;bjm 
Encls. 

On the top right hand corner of said letter (CX 10) respondent’s 
broker in Houston penned a memorandum: “This is regular annual 
request and being sent only to their regular suppliers. Felt you’d 
want to participate in some limited way, say, around $100.00. Please 
advise promptly to what extent. Thanks Morris.” 

In response to such letters, respondent made payments to Wein- 
garten in the sums of $192.50 on March 2, 1955, and $100.00 on Feb- 
ruary 20, 1958. 

Respondent’s invoice (CX 8) in connection with a check issued for 
the 1955 payment reads: “14, page—Section Houston Area $192.50” 
and the invoice (‘CX 13) for the 1958 payment reads “Advertisement 
$100.00.” 

Respondent admits and the evidence show that no payments of any 
amount were paid or made available at any time upon any terms what- 
soever to respondent’s customers who compete with Weingarten. 

By the testimony of the vice president of Weingarten it is estab- 
lished that in consideration of payment made by its suppliers in con- 
nection with the anniversary sales, Weingarten agreed to and did give 
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its suppliers an “entire merchandising package” which includes ad- 
vertising and promotional services of them and their products. 

In the original.answer to the complaint, respondent stated in part 
“, , . all payments referred to in said PARAGRAPH FIVE were 
made as Respondent’s cost incurred in connection with periodic sales 
promotion campaigns carried on by J. Weingarten, Inc. for which 
Respondent received full value.” 

The amounts paid by the respondent in the instant case may in 
themselves be regarded as small but considering the various payments 
made to Weingarten by its many suppliers, the effect cannot be re- 
garded as inconsequential. 

The evidence of record supports the following conclusions: 

(a) The respondent has between 1955 and 1958 paid to one of its 
customers something of value as compensation and in consideration 
for services furnished by such customer in connection with its offering 
for sale or sale of products sold to it by respondent and such payments 
were not made available on proportionally equal terms to all other 
customers competing in the sale and distribution of products pur-. 
chased from respondent. 

(b) The acts and practices of respondent, as proved, are in violation 
of subsection (d) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman. Act. 

ORDER 


It is ordered, That respondent, Yakima Fruit & Cold Storage Com- 
pany, a corporation, its officers, employees, agents or representatives,. 
directly or through any corporate or other device, in or in connection 
with the sale in commerce, as “commerce” is defined in the Clayton 
Act, as amended, of fresh fruits or other merchandise, do forthwith 
cease and desist from: 

Making or contracting to make, to or for the benefit of J. Wein- 
garten, Inc., or any other customer, any payment of anything of value 
as compensation or in consideration for advertising or other services 
or facilities furnished by or through such customer, in connection 
with the handling, offering for resale, or resale of the respondent’s 
products, unless such payment is made available on proportionally 
equal terms to all other customers competing in the distribution or 
resale of such products. 


OPINION OF THE COMMISSION 


By the Commission : 

The complaint in this proceeding was issued on January 5, 1960. 
It charged that respondent had made discriminatory payments to one 
of its customers in consideration for advertising services furnished by 


YAKIMA FRUIT & COLD STORAGE CO. 705 
693 Order 


such customer, in violation of Section 2(d) of the Clayton Act as 
amended by the Robinson-Patman Act (15 U.S.C. 13). 

On July 21, 1960, the hearing examiner issued his initial decision 
finding the charges of the complaint to have been sustained. This 
decision was vacated by the Commission, which had on October 10, 
1960, placed the case upon. its own docket for review. The Commis- 
sion found that the record failed to establish that the payments in 
question were made in consideration for services furnished in con- 
nection with the marketing of its products. 

Upon motion of counsel in support of the complaint, the proceeding 
was subsequently reopened by order of the Commission dated Novem- 
ber 30, 1960. After the taking of additional evidence, the examiner 
on August 15, 1961, issued a new initial decision in which he found 
that the payments made by respondent to its customer, J. Weingarten, 
Inc., were made in consideration for advertising services performed 
by the latter in connection with the sale of respondent’s products. 

Within 10 days of service upon it of the examiner’s initial decision 
and order, respondent requested the Commission, by a letter addressed 
to the Chairman, to review this matter and to dismiss the proceeding. 
This request for review was not made in the form of a brief as required 
by § 3.22 of the applicable Rules of Practice, and was not served upon 
the Commission in the manner prescribed by § 3.4(b) of such Rules. 
Noting, however, that respondent was not at this stage of the proceed- 
ing represented by counsel, we have thought it appropriate to review 
the case in accordance with its request. 

Upon this review, we conclude that the record adequately supports 
the finding of the examiner upon the only issue remaining in the pro- 
ceeding, i.e., whether the payments in question were made in considera- 
tion for advertising services rendered by J. Weingarten, Inc. 

The initial decision and order are adopted as the decision and order 


of the Commission. 
ORDER 


This matter having come on to be heard upon respondent’s request 
for the Commission to review the initial decision and order of the 
hearing examiner entered on August 15, 1961; 

And, the Commission having examined the record in this proceed- 
ing, and having concluded for the reasons set forth in its opinion that 
the initial decision and order are adequately supported by the record: 

It is ordered, That the inital decision and order are adopted as the 
decision and order of the Commission. 

It is further ordered, That respondent, Yakima Fruit & Cold Stor- 
age Company, shall, within sixty (60) days after service upon it of 
this order, file with the Commission a report, in writing, setting forth 


693-490—64—_46 


706 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 E.T.C. 


in detail the manner and form in which it has complied with the order 


to cease and desist. 
SEPTEMBER 28, 1961. 


In THE MATTER OF 


GENERAL FOODS CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8198. Complaint, Nov. 30, 1960—Decision, Sept. 28, 1961 


Consent order requiring five companies—which together imported 75 per cent 
of all the Philippine desiccated coconut imported into the United States, 
processed sweetened coconut, and sold the product to bakeries, candy and 
confection manufacturers, ice cream makers, and others—to cease carrying 
out their agreements to fix and maintain identical F. O. B. port of entry base 
prices for all types of Philippine coconut imported, and identical base prices 
for all types of sweetened coconut sold in the United States; to maintain 
a system of price differentials composed of freight and handling and storage 
charges at specified warehouse distribution points to be applied to the afore- 
said base prices; to eliminate free delivery and allowances for such services 
from port of entry, warehouse distribution point, or other selling location; 
to maintain a price leadership plan whereby General Foods generally an- 
nounced changes in prices and other selling factors; to hold meetings for 
the exchange of confidential price information ; and to eliminate competition 
by restricting sources of supply of competing processors, effectuating price 
squeezes between Philippine desiccated and sweetened coconut, and other 
unfair practices. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 

party respondents named in the caption hereof and hereinafter more 
particularly designated and described, have violated and are now 
violating the provisions of Section 5 of the Federal Trade Commis- 
‘sion Act (U.S.C. Title 15, Section 45) and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be to the 
interest of the public, hereby issues its complaint pursuant to its au- 
thority thereunder and charging as follows: 

Paracrapu 1. Respondent General Foods Corporation, hereinafter 
referred to as General Foods, is a corporation organized and existing 
under the laws of the State of Delaware, with its principal office and 
place of business located at 250 North Street, White Plains, New York. 

Respondent The Glidden Company, hereinafter referred to as Glid- 
den, is a corporation organized and existing under the laws of the 
State of Ohio, with its principal office and place of business located 
at 900 Union Commerce Building, Cleveland, Ohio. 
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Respondent Calvert, Vavasseur & Company, Inc., hereinafter re- 
ferred to as Calvert-Vavasseur, is a corporation organized and exist- 
ing under the laws of the State of New York, with its principal office 
and place of business located at 19 Rector Street, New York, New York. 

Calvert-Vavasseur is a subsidiary of J. H. Vavasseur & Company, 
Ltd., London, England, and acts as a selling agent in the United 
States for two other subsidiaries of J. H. Vavasseur & Company, Ltd., 
Red V Coconut Products, Ltd., Manila, Philippine Islands and Red V 
Coconut Products Company, Inc., which latter corporation is also 
named as a respondent herein. Calvert-Vavasseur engages in the 
desiccated and sweetened coconut business in the United States through 
another subsidiary of J. H. Vavasseur & Company, Ltd., Wood & 
Selick Coconut Company, Inc., which is also named as a respondent 
herein. 

Respondent Red V Coconut Products Company, Inc., hereinafter 
referred to as Red V, is a corporation organized and existing under 
the laws of the State of New Jersey, with its principal office and place 
of business located at 19 Rector Street, New York, New York. 

Respondent Wood & Selick Coconut Company, Inc., hereinafter 
referred to as Wood & Selick, is a corporation organized and existing 
under the laws of the State of New York, with its principal office and 
place of business located at 19 Rector Street, New York, New York. 

Par. 2. The respondents hereinbefore named and described, either 
directly or indirectly through subsidiary or affiliated corporations, or 
operating divisions or units, are engaged in the importation, sale and 
distribution of Philippine desiccated coconut, and in the processing, 
sale and distribution, or sale and distribution of sweetened coconut. 
Each respondent imports, sells and distributes Philippine desiccated 
coconut in the United States to customers located in States other than 
the State in which each respondent respectively imports and receives 
said coconut. Each of the respondents is also engaged in the business 
of selling and distributing sweetened coconut in the United States to 
customers located in States other than the State where said sweetened 
coconut is processed and produced. There has been and is now a con- 
stant and continuous current and flow of trade and commerce in 
Philippine desiccated coconut and sweetened coconut by respondents 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 3. Each of the respondents is in substantial competition with 
each and all of the other respondents named herein and with other 
importers and sellers of desiccated coconut and other processors and 
sellers of sweetened coconut in the importation, sale and distribution 
of desiccated coconut and in the sale and distribution of sweetened 
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coconut in interstate commerce, except to the extent that competition. 
has been hindered, lessened, restricted and eliminated by the unfair 
methods of competition and unfair acts and practices hereinafter 
alleged. | 

Par. 4. The desiccated coconut involved herein is produced and 
processed in and is exported to the United States from the Philippine 
Islands. It is known in the trade as Philippine desiccated coconut. 
The production and processing of said coconut involves the purchase 
of nuts from local Philippine producers; shelling and recovery of 
the meat from the fresh coconuts; dehydration and removal of substan-- 
tially all moisture from the coconut meat, while retaining the natural 
oils therein; and the fine division of the coconut meat by shredding, 
grating, cutting and grinding into various types or cuts for commercial 
use such as, extra fine, macaroon, medium cut, coarse cut, rice cut, long 
shred, short shred, flake, fancy shred, long thread, slice, chip (regular, 
short or broken) and strip coconut. These are the types or cuts of 
desiccated coconut commonly purchased and used by bakeries, candy 
and confection manufaturers, ice cream makers and other buyers and 
users. Each of these types or cuts of desiccated coconut are custom-- 
arily individually priced and each is generally packed and shipped 
from the Philippines in 100 pound bags which is the minimum quantity 
in which said coconut is normally and usually sold and distributed 
in the United States. 

Desiccated coconut is the basic raw material from which sweetened 
coconut, the other type of coconut involved herein, is domestically 
processed and produced. The domestic production and processing of 
sweetened coconut involves the unpacking, softening, moistening, and 
fluffing of the various types or cuts of desiccatted coconut and the 
addition thereto of sweetening agents and mold inhibitors to produce 
various types or cuts of sweetened coconut. The various types or cuts. 
of sweetened coconut are customarily individually priced, and each 
is generally packed, sold and distributed in 10, 25 and 50 pound 
cartons, bags, and tins and in drums of more than 100 pounds to 
bakeries, candy and confection manufacturers, ice cream makers and_ 
other buyers and users. Sweetened coconut is also packed, sold and. 
distributed in smaller consumer size packages and containers for retail 
sale for household use. Desiccated and sweetened coconut are also. 
used in producing toasted and creamed coconut and which are addi-- 
tional forms of sweetened or domestically processed coconut. 

Par. 5. The Philippine Islands supply practically all of the desic- 
cated coconut imported, sold and distributed commercially in the 
United States. In 1958 total dessicated coconut imports into the 
United States amounted to 99,704,781 pounds, valued at $14,349,839.. 
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of which 98,361,868 pounds, valued at $14,195,960, or more than’ 98 
percent on a quantity and value basis, were imported from the Philip- 
pine Islands. 

Par. 6. Fora number of years, respondent General Foods, through 
its foreign subsidiary, Franklin Baker Company of the Philippines, 
and respondent Calvert-Vavasseur, through its Philippine affiliate, 
Red V Coconut Products, Ltd., have produced, processed and exported 
from the Philippine Islands approximately 75 percent of all Philip- 
pine desiccated coconut imported, sold and distributed commercially 
in the United States. 

Red V Coconut Products, Ltd., is a contract supplier of desiccated 
coconut to respondent Glidden, and for a number of years has sup- 
plied Glidden’s total requirements of Philippine desiccated coconut. 

Par. 7. Respondent General Foods engages in the importation, 
sale and distribution of Philippine desiccated coconut, and in the 
processing, sale and distribution of sweetened coconut, through its 
operating unit, Franklin Baker. A substantial part of the Philippine 
desiccated coconut imported by General Foods is shipped to its coco- 
nut processing plant at Hoboken, New Jersey, to be used in producing 
sweetened coconut. General Foods, through its Franklin Baker oper- 
ating unit is the largest importer and seller of Philippine desiccated 
coconut and also the largest processor and seller of sweetened coconut 
in the United States. 

Respondent Glidden engages in the importation, sale and distribu- 
tion of Philippine desiccated coconut, and in the processing, sale and 
distribution of sweetened coconut, through its operating division, 
Durkee Famous Foods. For a number of years, Glidden has pur- 
chased and imported its total requirements of Philippine desiccated 
coconut on a contract basis from Red V Coconut Products, Ltd., an 
affiliated corporation of respondent Calvert-Vavasseur. Glidden, 
through its Durkee Famous Foods Division, operates a coconut proc- 
essing plant at Bethlehem, Pennsylvania, which supplies its total re- 
quirements of sweetened coconut. This plant also produces and sup- 
plies on a contract basis the total sweetened coconut requirements of 
respondent Calvert-Vavasseur. 

Respondent Calvert-Vavasseur, through respondent Red V, imports 
Philippine desiccated coconut from Red V Coconut Products, Ltd., 
and engages in the domestic sale and distribution of Philippine desic- 
cated coconut and sweetened coconut through respondent Wood & 
Selick. Calvert-Vavasseur operates no facilities for producing sweet- 
ened coconut and procures its total requirements of said product on a 
contract basis from respondent Glidden. 
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Respondent Red V operates for respondent Calvert-Vavasseur as an 
importer of Philippine desiccated coconut from Red V Coconut Prod- 
ucts, Ltd. 

Respondent Wood & Selick operates as a sales agency for respondent 
Calvert-Vavasseur in the domestic sale and distribution of Philippine 
desiccated and sweetened coconut. 

Par. 8. The desiccated coconut industry in the United States is 
composed of respondents, two other importers and sellers of Philip- 
pine desiccated, and a number of other competing companies that pur- 
chase Philippine desiccated coconut from respondents and the other 
two importers, and process it into sweetened coconut. These other 
domestic coconut processors sell and distribute desiccated and sweet- 
ened coconut in competition with respondents, and are dependent upon 
respondents for a substantial part of their Philippine desiccated coco- 
nut requirements, as the respondents collectively import and sell ap- 
proximately 75 percent of all Philippine desiccated coconut imported 
and sold commercially in the United States. 

Par. 9. Each and all of the respondents, either directly or indi- 
rectly through subsidiary or affiliated corporations or operating di- 
visions or units, acting between and among themselves, for a number 
of years last past and continuing to the present time, have maintained 
and now maintain and have in effect a conspiracy, combination, agree- 
ment and understanding to pursue, and they have pursued, a planned 
common course of action between and among themselves to adopt and 
adhere to certain practices and policies which hinder, lessen, restrict, 
restrain, suppress and eliminate competition in the importation, proc- 
essing, sale and distribution of Philippine desiccated coconut and 
sweetened coconut in commerce, in violation of Section 5 of the Fed- 
eral Trade Commission Act. 

Par. 10. Pursuant to and in furtherance of said conspiracy, 
combination, agreement, understanding and planned common course 
of action, each and all of the respondents, either directly or indirectly 
through subsidiary or affiliated corporations or operating divisions 
or units, acting between and among themselves, for a number of 
years last past and continuing to the present time, have engaged in 
and carried out by various methods and means the following acts, 
practices, systems and policies, among others: 

(a) Agreed to fix, stabilize and maintain, and have fixed, stabilized 
and maintained, uniformly identical F.O.B. port of entry base prices 
and price schedules for all types or cuts of Philippine desiccated 
coconut imported, sold and distributed by respondents in the United 
States. 

(b) Agreed to adopt, maintain and use, and revise from time to 
time, and have adopted, maintained and used, and revised from time 
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to time, a system of established price differentials, composed of freight 

to and handling and storage charges at specified warehouse distribu- 
tion points throughout the country, which each of the respondents 
by agreement applies to the fixed and stabilized uniformly identical 
F.O.B. port of entry base prices and price schedules for Philippine 
desiccated coconut, in calculating, determining and establishing uni- 
formly identical prices and terms of delivery on all types or cuts of 
Philippine desiccated coconut sold and delivered anywhere in the 
United States. 

(c) Agreed to fix, stabilize and maintain, and have fixed, stabilized 
and maintained, uniformly identical base prices and price schedules 
for all types or cuts of sweetened coconut processed, sold and delivered 
by respondents anywhere in the United States. 

(d) Agreed to adopt, maintain and use, and revise from time to 
time, and have adopted, maintained and used, and revised from time 
to time, a system of established price differentials, composed of freight 
to and handling and storage charges at specified warehouse distribu- 
tion points throughout the country, which each of the respondents 
by agreement applies to the fixed and stabilized base prices and price 
schedules for sweetened coconut, in calculating, determining and 
establishing uniformly identical prices and terms of delivery on all 
types or cuts of sweetened coconut sold and delivered anywhere in 
the United States. 

(e) Agreed to eliminate and refuse to grant, and have eliminated 
and refused to grant, free delivery, cartage or drayage, or any allow- 
ances for such services, on sales of Philippine dessicated coconut or 
sweetened coconut to any buyers from any port of entry, warehouse 
distribution point, or any other location from which said products are 
sold and distributed by respondents. 

(f) Agreed to adopt, and have adopted, maintained and continued 
in effect, a price leadership plan whereby respondent General Foods 
generally leads in the announcement of Philippine desiccated coconut 
and sweetened coconut price increases and decreases, as well as in 
the announcement of changes in all other factors or practices which 
affect the selling, handling or delivery of said products, such as, but 
not limited to, price differentials and warehouse distribution points, 
allowances, terms and conditions of sale and delivery, price protection 
policies, booking periods and product classifications and other changes. 
Thereafter, the other respondents, by agreement, follow in the adop- 
tion, announcement and use of the identical prices, price differentials 
and warehouse distribution points and other pricing factors or prac- 
tices in selling and distributing said products. 

(g) Representatives of the respondents have met informally and 
have communicated, and continue to meet and communicate from time 
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to time, between and among themselves and have filed and exchanged, 
and continue to file and exchange, with each other, through per- 
sonal contact, correspondence, telegraph, telephone and otherwise, 
‘confidential and other information concerning past, present-and future 
‘base prices and. price schedules, price differentials and warehouse dis- 
tribution points, terms and conditions of sale and delivery; and other 
factors, which have been, now are, or are to be, adopted and used, 
by the respondents in dealing with purchasers or prospective pur- 
chasers of Philippine desiccated coconut and sweetened coconut. 
Through and by means: of such acts, practices, and methods, the re- 
spondents keep informed and have a common understanding of the 
-base prices and: price schedules, price differentials and warehouse 
distribution points and other pricing factors and policies to be used, 
and which have been used, by each of the respondents in the im- 
portation, sale and distribution of Philippine desiccated coconut, and 
in the processing, sale and distribution of sweetened coconut. 

(h) Attempted to monopolize and to a substantial extent have dom- 
inated,and controlled the importation, sale and distribution of Philip- 
pine desiccated coconut in the United States. 

(1), Attempted to monopolize the processing, sale and distribution 
of sweetened coconut in the United States and to inhibit, restrict or 
eliminate competition from other domestic coconut processors: 

(1) By restricting the sources of supply of Philippine desiccated 
coconut available to said competing processors by said respondents re- 
fusing to sell, selling only on a limited basis, or imposing unreasonable 
terms and conditions in selling Philippine desiccated coconut to said 
competing processors ; 

(2) By effectuating, on occasion, a price squeeze between Philippine 
desiccated and sweetened coconut. This is accomplished by the fixed 
or stabilized prices of desiccated coconut being increased, as herein- 
before alleged, and said respondents not increasing proportionately 
their fixed or stabilized prices for sweetened coconut. By means of 
such manipulation and control of prices, said respondents have an 
effective method of regulating and controlling to a considerable extent 
the operations of competing domestic coconut processors. 

Par. 11. The conspiracy, combination, agreement, understanding 
and planned common course of action, and the acts, practices, methods 
and policies of the respondents, as hereinbefore alleged, all and singu- 
larly, are unfair and to the prejudice of the public; deprive the 
public of the benefits of competition in the sale of Philippine desic- 
cated and sweetened coconut; prevent price competition between and 
among respondents in the sale of said products; deprive purchasers 
of said products of the benefits of competition in price; have restricted 
and limited sources of supply of Philippine desiccated coconut to 
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competing domestic processors of sweetened coconut; have resulted 
in the prices of said products being manipulated so as to foreclose 
and eliminate competition from competing domestic coconut proc- 
essors; have resulted in the respondents dominating and controlling 
the importation and sale of Philippine desiccated coconut; have con- 
stituted an attempt to monopolize the domestic processing and selling 
of sweetened coconut; have a capacity and tendency to hinder, frus- 
trate, suppress and eliminate, and have actually hindered, frustrated, 
suppressed and eliminated, competition in the sale of Philippine desic- 
cated and sweetened coconut in commerce; have a tendency and capac- 
ity to restrain unreasonably, and have restrained unreasonably, 
commerce in said products; have a tendency and capacity to create 
a monopoly in respondents in the importation, sale and distribution 
of Philippine desiccated coconut and in the processing, sale and dis- 
tribution of sweetened coconut; and constitute unfair methods of 
competition and unfair acts and practices in commerce within the 
intent and meaning and in violation of Section 5 of the Federal 
Trade Commission Act. 


Mr. William J. Boyd, Jr., for the Commission ; 

Sullivan & Cromwell, by Mr. John F. Dooling, Jr., of New York, 
N.Y., for respondent General Foods Corporation; Mr. William P. 
Smith of Washington, D.C., for respondent The Glidden Company ; 
and Mr. Jay I. Julien, of New York, N.Y., for respondents Calvert, 
Vavasseur & Company, Inc., Red V Coconut Products Company, 
Inc., and Wood & Selick Coconut Company, Inc. 


Intrrat Deciston By Loren H: Laver in, Hrartne EXAMINER 


The Federal Trade Commission (sometimes also hereinafter referred 
to as the Commission) on November 30, 1960, issued its complaint 
herein, charging the above-named respondents with having violated 
the provisions of Section 5 of the Federal Trade Commission Act 
(U.S.C. Title 15, Section 45) in certain particulars, and the respond- 
ents were duly served with process. 

On August 3, 1961, there was submitted to the undersigned hearing 
examiner of the Commission, for his consideration and approval, an 
“A oreement Containing Consent Order To Cease And Desist”, which 
had been entered into by and between respondents and counsel for all 
parties, under date of August 2, 1964, subject to the approval of the 
Bureau of Restraint of Trade of the Commission, which had sub- 
sequently duly approved the same. 

On due consideration of such agreement, the hearing examiner finds 
that said agreement, both in form and in content, is in accord with 
§ 3.25 of the Commission’s Rules of Practice for Adjudicative Pro- 
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ceedings, and that by said agreement the parties have specifically 
agreed to the following matters: 

1. A. Respondent General Foods Corporation is a corporation 
organized and existing under the laws of the State of Delaware, with 
its principal office and place of business located at 250 North Street, 
White Plains, New York. 

B. Respondent The Glidden Company, hereinafter referred to as 
Glidden, is a corporation organized and existing under the laws of 
the State of Ohio, with its principal office and place of business lo- 
cated at 900 Union Commerce Building, Cleveland, Ohio. 

C. (1) Respondent Calvert, Vavasseur & Company, Inc., herein- 
after referred to as Calvert- Vavasseur, is a corporation organized and 
existing under the laws of the State of New York, with its principal 
office and place of business located at 19 Rector Street, New York, 
New York; | 

(2) Hiseesiank Red V Coconut Prsduols Company, Inc., herein- 
after referred to as Red V, is a corporation organized and tte 
under the laws of the State of New Jersey, with its principal office 
and place of business located at 19 Rector Street, New York, New 
York; 

(3) Respondent Wood & Selick Coconut Company, Inc., herein- 
after referred to as Wood & Selick, is a corporation organized and 
existing under the laws of the State of New York, with its principal 
office and place of business located at 19 Rector Street, New York, 
New York; 

(4) Respondents Calvert-Vavasseur, Red V and Wood & Selick are 
subsidiaries of, and controlled by, J. H. Vavasseur & Company, Ltd., 
London, England (not a respondent herein). None of these respond- 
ents competes one with the other in selling or offering to sell Philip- 
pine desiccated and sweetened coconut, the products involved herein. 
For purposes of the agreement and order, said respondents shall be 
considered and treated as a single respondent. 

D. (1) Respondent Glidden purchases from others, including Red 
V Coconut Products Ltd., Manila, Philippine Islands, its entire re- 
quirements of Philippine desiccated coconut ; 

(2) Respondent Wood & Selick has its sweetened coconut proc- 
essed for it by Glidden. 

2. Respondents admit all the jurisdictional facts alleged in the 
complaint and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

3. This agreement disposes of all of this pr songs as to all parties. 

4. Respondents waive: 
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(a) Any further procedural steps before the hearing examiner and 
the Commission ; 

(b) The making of findings of fact or conclusions of law; and 

(c) All of the rights they may have to challenge or contest the 
validity of the order to cease and desist entered in accordance with 
this agreement. 

5. The record on which the initial decision and the decision of the 
Commission shall be based shall consist solely of the complaint and 
this agreement. 

6. This agreement shall not become a part of the official record un- 
Jess and until it becomes a part of the decision of the Commission. 

v. This agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint. 

8. The following order to cease and desist may be entered in this 
proceeding by the Commission without further notice to respondents. 
When so entered, it shall have the same force and effect as if entered 
after a full hearing. It may be altered, modified or set aside in the 
manner provided for other orders. The complaint may be used in 
construing the terms of the order. 

Upon due consideration of the complaint filed herein and the said 
“Agreement Containing Consent Order To Cease And Desist”, the 
hearing examiner approves and accepts this agreement; finds that 
the Commission has jurisdiction of the subject matter of this pro- 
ceeding and of the respondents herein; that the complaint states a 
legal cause for complaint under the Federal Trade Commission Act, 
against the respondents, both generally and in each of the particulars 
alleged therein; that this proceeding is in the interest of the public; 
that the order proposed in said agreement is appropriate for the just 
disposition of all the issues in this proceeding as to all of the parties 
hereto; and that said order therefore should be, and hereby is, entered 
as follows: 

It is ordered, That respondents General Foods Corporation, The 
Glidden Company, Calvert, Vavasseur & Company, Inc., Red V 
Coconut Products Company, Inc., and Wood & Selick Coconut Com- 
pany, Inc., corporations (the three last named corporations being con- 
sidered and treated as a single respondent), their respective officers, 
agents, representatives and employees, directly or through any cor- 
porate or other device, in or in connection with the importation, offer- 
ing for sale, sale or distribution of Philippine desiccated coconut or 
sweetened coconut, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
entering into, continuing, cooperating in, or carrying out any planned 
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common course of action, understanding, agreement, combination, or 
conspiracy between or among any two or more of said respondents, 
or between any one or more of said respondents and others not parties 
hereto, to do or perform any of the following acts or practices : 

1. Fix, maintain, stabilize or adhere to any prices, terms or condi- 
tions of sale or delivery for said products; 

2. Adopt, use or maintain any system, employing established base 
prices or price differentials in calculating or determining prices, terms 
or conditions of sale for said products, to fix, maintain or stabilize, or 
where the intent or purpose is to fix, maintain or stabilize, anywhere 
in the United States, prices, terms or conditions of sale or delivery 
for said products; 

3. Communicate or exchange information relating to present or 
future prices, terms or conditions of sale or delivery of said products 
anywhere in the United States to fix, maintain or stabilize, or where 
the intent or purpose of same is to fix, maintain or stabilize, the prices, 
terms, or conditions of sale or delivery for said products; 

4, Inhibit, restrict or limit independent domestic processors of said 
products in selling said products; 

5. Engage in any acts or practices to effectuate or perpetuate, or 
for the purpose or with the intent of effectuating or perpetuating, any 
of the acts or practices prohibited herein; 

Provided, however, Nothing herein contained shall be construed or 
interpreted as prohibiting any single respondent, or subsidiary there- 
of, from buying, selling, processing or having processed, said prod- 
ucts, or from communicating, negotiating, or contracting relative 
thereto, where the effect of same is not inconsistent with any of the 
prohibitions of this order. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 28th day of 
September 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
( 60) days after service upon them of this order, file wih the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have homphed with the order to cease and desist. 


NEIMAN-MARCUS. CO. T17 
Complaint 
In ‘THE Marrer or 


NEIMAN-MARCUS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8249. Complaint, Dec. 28, 1960—Decision, Sept. 28, 1961 


Consent order requiring a Dallas, Tex., department store to cease violating the 
Fur Products Labeling Act by advertising fictitious amounts as the usual 
prices for fur products in newspapers, through use of the term “comparable 
value” or the word “originally” with a larger figure followed by a purport- 
edly reduced sale price; by representing prices falsely as ‘40% off” and 
“reductions .. .4%4 to % off’; and by failing to keep adequate records as a 
basis for pricing claims. 

CoMPLAIN'T 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Neiman-Marcus Company, a corporation, here- 
imafter referred to as respondent, has violated the provisions of said 
Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParagrapH 1. Neiman-Marcus Company is a corporation orga- 
nized, existing and doing business under and by virtue of the laws of 
the State of Texas with its office and principal place of business 
located at Main and Ervay Streets, Dallas, Texas. It does business 
under the name of Neiman-Marcus. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu- 
tion, in commerce, of fur products; and has sold, advertised, offered 
for sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondent caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
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said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 4. Among and included in the advertisements as aforesaid but 
not limited thereto, were advertisements of respondent» which ap- 
peared in the January 18, 1960 and February 3, 1960 issues of the 
Dallas Morning News, a newspaper published in Dallas, Texas, and 
having a wide-cireulation in said State and various other States of 
the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to here, respondent falsely and 
deceptively advertised fur products in that said advertisements : 

(a) Represented, directly or by implication, through such state- 
ments as “An N-M Coup! Special purchase sale” * * * “40% off on 
N—-M. Mink jackets and coats” * * * “because when we say sale, we 
mean sale, and our prominent position in the fur world commands the 
greatest values the market has to offer” followed by two columns of 
figures, the one column containing a higher price and designated by 
the term “comparable value” and the other column containing a lower 
price and designated by the term “now’’, that the higher prices de- 
signated by the term “comparable value” were respondent’s regular 
and usual prices for the mink products in the recent regular course of 
business, and that purchases at the lower prices would result in sav- 
ings of the differences between the higher prices and the lower prices. 

In truth and in fact, the higher prices designated by the term ‘‘com- 
parable value” were not respondent’s regular or usual prices in the 
recent regular course of business for the products advertised, but. were 
fictitious prices, and the purchase of said products at the lower prices 
would not result in savings to purchasers of the differences between 
the higher prices and the lower prices, all in violation of Section 
5(a) (5) of the Fur Products Labeling Act and Rule 44(a) of said 
Rules and Regulations. 

(b) Represented, directly or by implication, through such terms as 
“further reductions in our fur sale 14 to 4% off” followed by two col- 
umns of figures, the one column containing a higher price and desig- 
nated by the term “originally” and the other column containing a 
lower price and designated by the term “now”, that respondent’s reg- 
ular or usual prices had been reduced when such was not the fact, in 
violation of Section 5(a) (5) of the Fur Products Labeling Act and 
Rule 44(a) of said Rules and Regulations. 

(c) Represented, directly or by implication, through the use of 
percentage savings claims such as “40% off on N-M Mink jackets and 


NEIMAN-MARCUS CO. 719 
va y¢ Decision 


coats” and “further reductions in our fur sale! 14 to % off”, that 
respondent’s regular or usual prices of fur products were reduced in 
direct proportion to the percentage of savings stated, when such was 
not the fact, in violation of Section 5(a)(5) of the Fur Products 
Labeling Act. 

Par. 5. Respondent in advertising fur products for sale as afore- 
said made claims and representations respecting the prices and values 
of fur products. Respondent in making such claims and representa- 
tions failed to maintain full and adequate records disclosing the facts 
upon which such claims and representations were based, in violation 
of Rule 44(e) of said Rules and Regulations. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Charles W. O’Connell for the Commission. 
Arnold, Fortas & Porter, by Mr. Norman Diamond, Washington, D.C., 
for respondents. 


Intr1au Decision By Herman Tocxer, Huartna EXAMINER 


The respondent, Neiman-Marcus Company, is a corporation orga- 
nized under the laws of the State of Texas and has its office and prin- 
cipal place of business at Main and Ervay Streets, Dallas, Texas. 

In a complaint issued December 28, 1960, the Federal Trade Com- 
mission charged that the respondent had violated both the Federal 
Trade Commission Act and the Fur Products Labeling Act by mis- 
representing that prices at which it advertised fur products for sale 
in commerce would result in savings to customers and by failing to 
maintain records of the facts upon which such claims were based. 

On August 2, 1961, the respondent (by and with the advice of its 
attorneys) entered into an agreement with counsel supporting the com- 
plaint wherein it is provided, in accordance with Section 3.25 of the 
Rules of Practice applicable to this case, for the entry of a consent 
order to cease and desist. The proposed order would dispose of all 
the issues herein. 

In the agreement it is expressly provided that the signing thereof is 
for settlement purposes only and does not constitute an admission by 
the respondent that it has violated the law as in the complaint alleged. 

By the terms of the agreement, the respondent admits all the juris- 
dictional facts alleged in the complaint and agrees that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with the allegations. 
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By the agreement, the respondent expressly waives any further 
procedural steps before the Hearing Examiner and the Commission, 
the making of findings of fact or conclusions of law, and all rights it 
may have to challenge or contest the validity of the order to cease 
and desist to be entered in accordance therewith. 

Respondent further agrees that the order to cease and desist, to be 
issued in accordance with the agreement, shal] have the same force and 
effect as if made after a full hearing. 

It is further provided in said agreement that the same, together 
with the complaint, shall constitute the entire record herein and that 
the complaint herein may be used in construing the terms of the order 
to be issued pursuant to said agreement and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for aitate of the Commission. 

The Hearing Examiner has pensions’ the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondent named herein, and 
that this proceeding is in the interest of the public, and issues the 
following order: 

ORDER 


It is ordered, That. Neiman-Marcus Company, a corporation, and 
its officers, and respondent’s representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction into commerce, or the sale, advertising, or offering 
for sale in commerce, or the transportation or distribution in com- 
merce, of fur products, or in connection with the sale, advertising, 
offering for sale, transportation or distribution in commerce, of 
fur products, or in connection with the sale, advertising, offering for 
sale, transportation or distribution of fur products which are made 
in whole or in part of fur which has been shipped and received in 
commerce, as “commerce”, “fur” and “fur product” are defined in 
the Fur Products TAbeliniy Act, do forthwith cease and desist from: 

A. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
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which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or the offering for sale, of fur products, and which: 

1. Represents, directly or by implication, that any price is respond- 
ent’s usual retail price when it is in excess of the price at which the 
merchandise has been usually and customarily sold by respondent at 
retail in the recent regular course of business. 

2. Represents, directly or by implication, that the price at which 
respondent offers fur products affords a savings to consumers unless 
such representation is true and the basis of such representation is 
truthfully stated. 

3. Uses the term “originally” to designate prices unless they are 
the prices at which the merchandise has been usually and customarily 
sold by respondent in the recent, regular course of business. 

4. Designates prices of fur products by the term ‘comparable 
value”, or any other term of the same import, in connection with 
lower prices, in such manner as to represent that the prices so desig- 
nated are respondent’s usual and customary retail selling prices in 
the recent, regular course of business, unless they are such in fact. 

5. Represents, directly or by implication, through percentage sav- 
ings claims that the prices at which respondent had usually and cus- 
tomarily sold fur products in the recent, regular course of business 
were reduced in direct proportion to the amount of savings stated, 
when contrary to the fact. 

B. Making price claims or representations respecting prices or val- 
ues of fur products unless respondent maintains full and adequate 
records disclosing the facts upon which such claims or representations 
are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 28th day of September 1961, become the decision 
of the Commission; and, accordingly: 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with the order to cease and desist. 


693-490—_64—_47 
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PERL PILLOW COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT 


Docket 8308. Complaint, Mar. 6, 1961—Decision, Sept. 28, 1961 


Consent order requiring, Houston, Tex., manufacturers to cease such practices 
as labeling their “Countess” pillows as “All New Material Consisting of 
Imported White Goose Down” when they actually contained substantial 
quantities of other material. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Perl Pillow Com- 
pany, a corporation, and Jack Perlman, Martin Perlman, Maurice 
Dubinski.and Joseph Arena, individually and as officers of the said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPu 1. Respondent Perl Pillow Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Texas, with its office and principal place of busi- 
ness located at 2120 Rothwell Street, Houston, Texas. Respondents 
Jack Perlman, Martin Perlman, Maurice Dubinski and Joseph Arena 
are the officers of the corporate respondent. Their address is the 
same as that of the corporate respondent. Those individuals direct 
and control the policies, acts and practices of the corporate respondent, 
including the acts and practices hereinafter set forth. 

Par, 2. Respondents are now, and for more than one year last. past 
have been, engaged in the manufacture and sale of feather and down 
pillows to dealers for resale to the consuming public. Respondents 
have caused and now cause their said products, when sold, to be 
transported from their place of business in the State of Texas to 
purchasers thereof located in other States of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained a course of trade in said feather and down products, in com- 
merce, among and between the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business re- 
spondents are now, and have been, in substantial competition in com- 
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merce with other corporations and with firms, individuals and partner- 
ships engaged in the manufacture, sale and distribution of feather 
and down pillows. 

Par. 4. In the course and conduct of their said business, respondents 
have caused labels to be affixed to certain of their pillows purporting 
to state and set out the kinds or types and proportions thereof, of 
filling material contained therein. . Typical of the statements appear- 
- ing on the labels of pillows designated “Countess” is the following: 


All New Material Consisting of Imported White Goose Down. 


Par. 5. Through the use of the statements appearing on the labels 
affixed to said pillows, respondents represent that the filling material 
therein is composed entirely of new down. 

Par. 6. The aforesaid representations are false, misleading and de- 
ceptive. In truth and in fact, said pillows contain substantial quan- 
tities of filling material other than down. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive representations on the labels has had and now has the 
tendency and capacity to mislead and deceive dealers and the pur- 
chasing public as to the content of the filling materials of their said 
pillows and to induce the purchase of substantial quantities of their 
said pillows because of such mistaken and erroneous belief. 

Asa result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors, and substantial, in- 
jury has thereby been done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents in the proceeding with violation of the Federal Trade 
Commission Act and an agreement by and between respondents 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondents of all the 
jurisdictional facts alleged in the complaint, a statement that the 
signing of said agreement is for settlement purposes only and does 
not constitute an admission by respondents that the law has been 
violated as alleged in the complaint, and waivers and provisions as 
required by the Commission’s rules, and further provides for dis- 
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missal of the complaint as to respondent Arena Joseph Schwartz 
(erroneously described in the complaint as Joseph Arena) in her ca- 
pacity as an individual respondent ; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for an appropriate disposition of the proceeding, 
the agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Perl Pillow Company is a corporation existing and 
doing business under and by virtue of the laws of the State of Texas, 
with its office and principal place of business located at 2120 Rothwell 
Street, in the city of Houston, State of Texas. 

Respondents Jack Perlman, Martin Perlman, Maurice Dubinski 
and Arena Joseph Schwartz are individuals and officers of the corpo- 
rate respondent. Their address is the same as that of the corporate 
respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


[tis ordered, That respondents Perl Pillow Company, a corporation, 
and its officers, and Jack Perlman, Martin Perlman, and Maurice 
Dubinski, individually and as officers of said corporation, and Arena 
Joseph Schwartz, as an officer of said corporation, and their repre- 
sentatives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of feather and down products, do forthwith cease 
and desist from misrepresenting in any manner, or by any means, 
directly or by implication, the identity of the kind or type of filling 
material contained in any such products, or of the kinds or types, and 
proportion of each, when the filling material is a mixture of more than 
one kind or type. 

It ts further ordered, That the complaint be, and the same hereby 
is, dismissed as to Arena Joseph Schwartz in her capacity as an indi- 
vidual respondent. 

[tis further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 
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EASTLAND WOOLEN MILLS, ING., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8410. Complaint, June 1, 1961—Decision, Sept. 28, 1961 


Consent order requiring manufacturers with headquarters in Corinna, Maine, 
to cease violating the Wool Products Labeling Act and the Federal Trade 
Commission Act by labeling and invoicing as “50% Wool-50% Reprocessed 
Wool” and tagging as “100% Reprocessed Wool,” fabrics which contained 
substantial quantities of non-woolen fibers, and by failing to disclose on 
fabric labels the true generic names and percentage of the constituent fibers. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Eastland Woolen Mills, Inc., a corpora- 
tion, and Max Striar, Louis Striar and Bernard Striar, individually 
and as officers of said corporation, and as partners doing business as 
Striar Textile Mill and Ski-Land Woolen Mill, hereinafter referred 
to as respondents, have violated the provisions of said Acts and the 
Rules and Regulations promulgated under the Wool Products Label- 
ing Act, and it appearing to the Commission that a proceeding by it in 
respect thereof, would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParacrapPuH 1. Respondent Eastland Woolen Mills, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Maine. Individual respondents, Max Striar, 
Louis Striar and Bernard Striar are officers of the corporate respond- 
ent. Said individual respondents, formulate, direct and control the 
acts, policies and practices of the corporate respondent, including the 
acts and practices hereinafter referred to. All respondents have their 
office and principal place of business located in Corinna, Maine. 

In addition thereto, individual respondents Max Striar, Louis 
Striar and Bernard Striar, as partners, do business as Striar Textile 
Mill, with a plant located in Orono, Maine, and as Ski-Land Woolen 
Mill, with a plant located in Clifton, Maine. 

Par. 2. Subsequent to the effective date of the Wool Products Label- 
ing Act of 1939 and more especially since December 1958, respondents 
have manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment and 
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offered for sale in commerce as “commerce” is defined in said Act, 
wool products as “wool products” are defined therein. ; 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of Section 4(a) (1) of the said Wool Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in that they were falsely and deceptively labeled or tagged with respect 
to the character and amount of the constituent fibers contained therein. 

Among such wool products were fabrics stamped or tagged as “50% 
wool—50% Reprocessed wool,” and “100% Reprocessed Wool” where- 
as, in truth and in fact, said fabrics were not composed entirely of 
woolen fibers but contained substantial quantities of non-woolen fibers. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged and labeled as re- 
quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act and in the manner and form as prescribed by the Rules 
and Regulations promulgated under said Act. 

Among such misbranded wool products, but not limited thereto, 
were fabrics with labels which failed: (1) to disclose the true generic 
names of the fibers present and (2) to disclose the percentages of such 
fibers. 

Par. 5. In the course and conduct of their business respondents are 
in competition, in commerce, with corporations, firms and individuals 
likewise engaged in the sale of woolen fabrics. 

Par. 6. The aforesaid acts and practices of respondents consti- 
tuted misbranding of wool products and were and are in violation of 
the Wool Products Labeling Act of 1939 and the Rules and Regula- 
tions promulgated thereunder, and constituted, and now constitute, 
unfair and deceptive acts and practices and methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 7. Respondents, in the course and conduct of their business, 
as aforesaid, invoiced some of their woolen fabrics as “50% Wool— 
50% Reprocessed Wool”, whereas, in truth and in fact, said woolen 
fabrics were not composed entirely of woolen fibers but did contain 
substantial amounts of fibers other than wool. 

Par. 8. The acts and practices set out in Paragraph Seven have 
had and now have the tendency and capacity to mislead and deceive 
the purchasers of said products as to the true content thereof and to 
misbrand products manufactured by them in which said materials 
were used. 

Par. 9. The acts and practices of the respondents set out in Para- 
graph Seven were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors and constituted and now con- 
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stitute unfair and deceptive acts and practices and unfair methods of 
competition, in commerce, within the intent and meaning of the Fed- 
eral Trade Commission Act. 


Mr. Edward B. Finch for the Commission ; 
Mr. Louis J. Gribetz, New York, N.Y., for respondents. 


Init1au Deciston by Loren H. Laveuuin, Hearrne Examiner 


The Federal Trade Commission (sometimes also hereinafter re- 
ferred to as the Commission) on June 1, 1961, issued its complaint 
herein, charging the above-named respondents with having violated, 
in certain particulars, the provisions of the Federal Trade Commis- 
sion Act, and of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder; and respondents were 
duly served with process. 

On August 9, 1961, there was submitted to the undersigned hear- 
ing examiner of the Commission, for his consideration and approval, 
an “Agreement Containing Consent Order To Cease and Desist”, 
which had been entered into by and between respondents and counsel 
for both parties, under date of August 8, 1961, subject to the approval 
of the Commission’s Bureau of Textiles and Furs, which had sub- 
sequently duly approved the same. 

After due consideration thereof, the hearing examiner finds that 
said agreement, both in form and in content, is in accord with § 3.25 
of the Commission’s Rules of Practice for Adjudicative Proceed- 
ings, and that by said agreement the parties have specifically agreed 
to the following matters: 

1. Eastland Woolen Mills, Inc., is a corporation, and Max Striar, 
Louis Striar and Bernard Striar are individuals and officers of said 
corporation, with their principal place of business located in Corinna, 
Maine. Individual respondents Max Striar, Louis Striar and Bernard 
Striar, as partners, do business as Striar Textile Mill, with a plant 
located in Orono, Maine, and as Ski-Land Woolen Mill, with a plant 
located in Clifton, Maine. 

2. Respondents admit all the jurisdictional facts alleged in the 
complaint and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

3. This agreement disposes of all of this proceeding as to all 
parties. 

4, Respondents waive: 

(a) Any further procedural steps before the hearing examiner and 


the Commission ; 
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(b) The making of findings of fact or conclusions of law; and 

(c) All of the rights they may have to challenge or contest the 
validity of the order to cease and desist entered in accordance with 
this agreement. 

5. The record on which the initial decision and the decision of the 
Commissicn shall be based shall consist solely of the complaint and 
this agreement. 

6. This agreement shall not become a part of the official record 
unless and until it becomes a part of the decision of the Commission. 

7. This agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint. 

8. The following order to cease and desist may be entered in this 
proceeding by the Commission without further notice to respondents. 
When so entered it shall have the same force and effect as if entered 
after a full hearing. It may be altered, modified or set aside in the 
manner provided for other orders. The complaint may be used in 
construing the terms of the order. 

Upon due consideration of the complaint filed herein and the said 
“A oreement Containing Consent Order To Cease And Desist”, the 
hearing examiner approves and accepts this agreement; finds that 
the Commission has jurisdiction ofthe subject matter of this pro- 
ceeding and of the respondents herein; that the complaint states a legal 
cause for complaint under the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, against the respondents, both 
generally and in each of the particulars alleged therein; that this pro- 
ceeding is in the interest of the public; that the order proposed in 
said agreement is appropriate for the just disposition of all the issues 
in this proceeding as to all of the parties hereto; and that said order 
therefore should be, and hereby is, entered as follows: 

It is ordered, That respondents Eastland Woolen Mills, Inc., a 
corporation, and Max Striar, Louis Striar and Bernard Striar, in- 
dividually, and as officers of said corporation, and, as partners, doing 
business as Striar Textile Mill and Ski-Land Woolen Mill, or under 
any other name or names, and respondents’ representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation, or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939, of woolen 
fabrics or other “wool products”, as such products are defined in and 
subject to said Wool Products Labeling Act of 1939, do forthwith 
cease and desist from misbranding such products by : 


1. Falsely or deceptively stamping, tagging, labeling or otherwise 
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identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to, or place on, each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner each element of information required to be dis- 
closed by § 4(a) (2) of the Wool Products Labeling Act of 1939. 

lt ts further ordered, That respondents Eastland Woolen Mills, Inc., 
a corporation, and Max Striar, Louis Striar and Bernard Striar, indi- 
vidually and as officers of said corporation, and as partners doing 
business as Striar Textile Mill and Ski-Land Woolen Mill, or under 
any other name or names, and respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of fabrics or 
other products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, forthwith cease and desist from: 

Misbranding such products by misrepresenting the character or 
amount of constituent fibers contained in such products on invoices or 
shipping memoranda applicable thereto or in any other manner. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 28th day of September 1961, become the de- 
cision of the Commission; and, accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THe Marrer or 


RICHARD B. YANKEE ET AL. DOING BUSINESS AS 
YANKEE BROKERAGE COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2(c) OF THE CLAYTON ACT 


Docket 8084. Complaint, Aug. 19, 1960—Decision, Sept. 29, 1961 


Consent order requiring Kansas City, Mo., brokers of citrus fruit and produce 
to cease violating Sec. 2(c) of the Clayton Act by accepting from Florida 
suppliers unlawful brokerage on their own purchases for resale, such as a 
discount at the rate of 10 cents per 134 bushel box, or equivalent, or a 
lower price reflecting such commission. 
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The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, have been and are now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracraru 1. Respondents Richard B. Yankee and Beulah M. 
Yankee are individuals and copartners doing business as Yankee 
Brokerage Company, under and by virtue of the laws of the State of 
Missouri, with their offices and principal place of business located at 
205-07 Merchants Produce Bank Building, Kansas City, Missouri. 
These individual respondents formulate, direct and control the busi- 
ness, acts and practices of the partnership, Yankee Brokerage Com- 
pany, including its purchase, sale and distribution policies. 

Par. 2. Respondents are now, and for the past several years have 
been, engaged primarily in the brokerage business, representing a 
number of packer-principals located in various sections of the United 
States in the sale and distribution of citrus fruit and produce, as well 
as other food products, all of which are hereinafter sometimes referred 
to as food products. In particular, respondents have represented, 
and now represent, a number of citrus fruit packers located in the 
State of Florida in the sale and distribution of their citrus fruit, for 
which respondents were and are paid for their services in connection 
therewith a brokerage or commission, usually at the rate of 10 cents 
per 1% bushel box, or equivalent. .In many instances respondents 
have also purchased citrus fruit and other food products for their own 
account for resale. 

Par. 8. In the course and conduct of their business for the past 
several years, in representing their packer-principals, as well as when 
purchasing for their own account, respondents have, directly or in- 
directly, caused such food products, when sold or purchased, to be 
shipped and transported from various packers’ packing plants or 
places of business located in many States of the United States other 
than the State of Missouri to respondents, or to respondents’ customers 
located in Missouri and in other states. Thus, for the past several 
years, respondents have been, and are now, engaged in a continuous 
course of trade in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, as amended. 

Par. 4. In the course and conduct of their business in commerce, as 
aforesaid, during the past several years, but more particularly since 
July 1, 1956, to the present time, respondents have made, and are now 
making, numerous and substantial purchases of food products for 
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their own account for resale from various packers or sellers, on which 
purchases they have received and accepted, and are now receiving and 
accepting, directly or indirectly, something of value as a commission, 
brokerage, or other compensation, or an allowance or discount in lieu 
thereof, in connection therewith. 

For example, respondents make substantial purchases of citrus fruit 
for their own account from a number of packers located in the State of 
F lorida and receive from the packers on said purchases, a brokerage or 
commission, or a discount in lieu thereof, usually at the rate of 10 
cents per 134 bushel box, or equivalent. In many instances, respond- 
ents receive a lower price from the packer which reflects said brokerage 
or commission. 

Par. 5. The acts and practices of respondents in receiving and ac- 
cepting a brokerage or commission, or an allowance or discount in lieu 
thereof, on their own purchases, as herein alleged and described, are 
in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 18). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of subsection 
(c) of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondents and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondents of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
they have violated the law as alleged in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondents Richard B. Yankee and Beulah M. Yankee are 
individuals and are copartners doing business as Yankee Brokerage 
Company under and by virtue of the laws of the State of Missouri, 
with their office and principal place of business located at 205-07 
Merchants Produce Bank Building, in the City of Kansas City, State 
of Missouri. 

2. The Federal Trade Commission has jurisdiction of the subject 


matter of this proceeding and of the respondents. 
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ORDER 


It is ordered, That respondents Richard B. Yankee and Beulah M. 
Yankee, individually and as copartners doing business as Yankee 
Brokerage Company, and respondents’ agents, representatives and 
employees, directly or through any corporate, partnership, sole pro- 
prietorship, or other device, in connection with the purchase of citrus 
fruit or produce in commerce, as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondents are the agents, representatives, or other inter- 
mediaries acting for or in behalf, or are subject to the direct or in- 
direct control, of any buyer. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In rue Marrer or 


WALDEN-SPARKMAN, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8143. Complaint, Oct. 13, 1960—Decision, Sept. 29, 1961 


Consent order requiring Dover, Fla., brokers of citrus fruit and produce to cease 
violating Sec. 2(c) of the Clayton Act by accepting from Florida suppliers 
unlawful brokerage on their own purchases for resale, such as a discount at 


the rate of 10 cents per 135 bushel box, or equivalent, or a lower price 
reflecting such commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, have been and are now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 18), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrary 1. Respondent Walden-Sparkman, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
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laws of the State of Florida with office and principal place of business 
located at Dover, Florida, with mailing address at Post. Office Box 98, 
Dover, Florida. 

Respondent P. D. Walden is president of corporate respondent 
Walden-Sparkman, Inc., respondent John B. Simpson is vice presi- 
dent of corporate respondent Walden-Sparkman, Inc., and respondent 
W. B. Sparkman, Jr. is secretary and treasurer of corporate respond- 
ent Walden-Sparkman, Inc. The business address of the individual 
respondents is the same as that of the corporate respondent. Said 
individual respondents, at all times hereinafter mentioned, have di- 
rected and controlled the acts, practices and policies of the corporate 
respondent, including the acts and practices hereinafter mentioned. 

Prior to the organization and incorporation of respondent, Walden- 
Sparkman, Inc., respondent W. B. Sparkman, Jr. was trading and 
doing business in an individual capacity as W. B. Sparkman, Jr. with 
office and principal place of business located at Plant. City, Florida, 
with mailing address at Post Office Box 1549, Plant City, Florida. 
The business formerly conducted by W. B. Sparkman, Jr. is now con- 
ducted by the corporate respondent Walden-Sparkman, Inc. 

Par. 2. Respondent Walden-Sparkman, Inc., by and through the 
individual respondents named herein, is engaged in busineess as a buy- 
ing broker purchasing citrus fruit and produce for its own account 
for resale. Prior to the organization and incorporation of respond- 
ent Walden-Sparkman, Inc., respondent W. B. Sparkman, Jr., in an 
individual capacity, was engaged in business as a buying broker pur- 
chasing citrus fruit and produce for his own account for resale. 

Respondent Walden-Sparkman, Inc. also operates a retail farm 
supply business located at Dover, Florida, but that part of its opera- 
tions is not involved herein. 

Par. 3. In the course and conduct of its business respondent Wal- 
den-Sparkman, Inc. has purchased citrus fruit and produce for its 
own account for resale from various packers located in the State of 
Florida and respondent has, directly or indirectly, caused such citrus 
fruit and produce, when purchased and sold, to be transported from 
various packers’ places of business or from respondent’s place of busi- 
ness located in the State of Florida to respondent’s customers located 
in many states other than the State of Florida. Thus, for the past 
several months, respondent has been, and is now, engaged in a con- 
tinuous course of trade in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, as amended. 

Par. 4. In the course and conduct of its business in commerce, as 
aforesaid, but more particularly since October 1959 to the present time, 
respondent Walden-Sparkman, Inc. has made, and is now making, 
numerous and substantial purchases of citrus fruit and produce for 
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its own account from various packers or sellers, on which purchases 
said respondent has received and accepted, and is now receiving and 
accepting, directly or indirectly, from said packers or sellers, some- 
thing of value as a commission, brokerage, or other compensation, or 
an allowance or discount in lieu thereof, in connection: therewith. 

For example, said respondent has made substantial purchases of 
citrus fruit for its own account from various packers or sellers lo- 
cated in the State of Florida and has received from these packers or 
sellers on said purchases, a brokerage or commission, or a discount in 
lieu thereof, usually at the rate of 10 cents per 134 bushel box, or 
equivalent. In many instances, respondent receives a lower price 
from the packers” or sellers which reflects said brokerage or 
commission. 

For several years prior to October 1959 respondent W. B. Spark- 
man, Jr. made substantial purchases of citrus fruit for his own ac- 
count from various packers or sellers located in the State of Florida 
and has received from these packers or sellers on said purchases, a 
brokerage or commission, or a discount in lieu thereof, usually at the 
rate of 10 cents per 135 bushel box, or equivalent. In many instances 
said respondent received a lower price from the packers or sellers 
which reflected said brokerage or commission. 

Par. 5. The acts and practices of respondents, and each of them, 
in receiving and accepting a brokerage or commission, or an allow- 
ance or discount in lieu thereof, on their own purchases, as herein 
alleged and described, are in violation of subsection (c) of Section 2 
of the Clayton Act, as amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of subsection 
(c) of Section 2 of the Clayton Act, as amended, and an agreement 
by and between respondents and counsel supporting the complaint, 
which agreement contains an order to cease and desist, an admission 
by the respondents of all the jurisdictional facts alleged in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides an 
adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 
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1. Respondent Walden-Sparkman, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Florida, with its office and principal place of business lo- 
cated in the City of Dover, State of Florida, with mailing address as 
Post Office Box 98, Dover, Florida. 

Respondents P. D. Walden, John B. Simpson and W. B. Sparkman, 
Jr., are individuals and are officers of and maintain the same pusiness 
addons as that of said corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Walden-Sparkman, Inc., a corpora- 
tion, and its officers, and P. D. Walden, John B. Simpson and W. B. 
Sparkman, Jr., individually and as officers of Walden-Sparkman, Inc., 
and respondents’ agents, representatives and employees, directly or 
through any corporate, partnership, sole proprietorship, or other de- 
vice, in connection with the purchase of citrus fruit or produce in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, 
do forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondents’ own account, 
or where respondents are the agent, representative, or other inter- 
mediary acting for or in behalf, or are subject to the direct or indirect 
control, of any buyer. 

It is further ordered, 'That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In Tuer Marrer or 


ROBERT WARREN CRUM 
DOING BUSINESS AS BOB CRUM 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2(c) OF THE CLAYTON ACT 


Docket 8204. Complaint, Dec. 6, 1960—Decision, Sept. 29, 1961 


Consent order requiring a Tampa, Fla., distributor and broker of citrus fruit 
and produce to cease violating Sec. 2(c) of the Clayton Act by accepting 
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from Florida suppliers unlawful brokerage on his own purchases for resale, 
such as a discount at the rate of 10 cents per 13% bushel box, or equivalent, 
or a lower price reflecting such commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 18), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrary 1. Respondent Robert Warren Crum is an individual 
and a copartner doing business as Bob Crum, under and by virtue of 
the laws of the State of Florida, with office and principal place of 
business located at Produce Station, Tampa 10, Florida, with mail- 
ing address as Post Office Box 11463, Tampa 10, Florida. 

Rudolph Eddie Hobbs, of Lumpkin, Georgia, is a copartner with 
respondent Robert Warren Crum, trading and doing business as Bob 
Crum; however, said Rudolph Eddie Hobbs is a limited partner and 
is not active in the conduct of the partnership business hereinafter 
described. Said respondent Robert Warren Crum, at all times herein- 
after mentioned, has directed and controlled the acts and practices of 
the partnership, including the acts and practices hereinafter described. 

Par. 2. Respondent is now and for some time past has been en- 
gaged in business as a distributor, purchasing citrus fruit and produce 
for his own account for resale, as well as a buying broker representing 
buyers in the purchase of citrus fruit and produce for said buyers. 
A substantial part of respondent’s business is in the purchase, sale 
and distribution of citrus fruit and produce, hereinafter sometimes 
referred to as food products, purchased from packers or sellers lo- 
cated in the State of Florida. 

Par. 3. In the course and conduct of his business for some time past, 
but more particularly since January 1, 1959, in purchasing food pro- 
ducts for his own account, or for the account of buyers represented by 
respondent, respondent has directly or indirectly caused such food 
products when purchased and sold to be shipped and transported 
from various packers’ packing plants or places of business located 
in the State of Florida, as well as in other states, to respondent or to 
respondent’s customers located in many states other than the state 
in which the shipment originated. Thus for some time past, respond- 
ent has been and is now engaged in a continuous course of trade in 


commerce, as “commerce” is defined in the aforesaid Clayton Act, as 
amended. 


BOB CRUM ) 727 
@35 Decision 


Par. 4. In the course and conduct of his business in commerce, 
as aforesaid, for some time past but more particularly since January 
1, 1959, to ame present time, respondent has made, and is now making, 
numerous and substantial purchases of citrus fonib and other food 
products for his own account, for resale, from various packers or 
sellers, on which purchases said respondent has received and accepted, 
and is now receiving and accepting, directly or indirectly, from said 
packers or sellers, something of value as a commission, brokerage or 
other compensation, or an allowance or discount in lieu thereof. In 
many instances respondent has received a lower net price which re- 
flected the allowance of said commission or brokerage, or a discount 
in lieu thereof, in connection with said purchases. 

Further, eed has in numerous transactions represented the 
buyer as ihe buyer’s agent in connection with the purchase of citrus 
fruit or other food products but received a brokerage or commission, 
or a discount in lieu thereof, from the seller on said purchase trans- 
actions. 

Par. 5. The acts and practices of respondent in receiving and 
accepting from the seller a brokerage or commission, or an allowance 
or discount in lieu thereof, on its own purchases, or on purchases for 
a buyer where respondent was acting for or on behalf of said buyer 
in said transaction, as hereinabove alleged and described, are in viola- 
tion of subsection (c) of Section 2 of the Clayton Act, as amended 
(U.S.C. Title 15, Section 13). 


DECISION AND- ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection (c¢) 
of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondent of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that he has 
violated the law as alleged in the complaint, and waivers and provi- 
sions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Robert Warren Crum is an individual doing business 
as Bob Crum, under and by virtue of the laws of the State of Florida, 
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with his office and principal place of business located at Produce Sta- 
tion, in the City of Tampa, State of Florida, with mailing address as 
Post Office Box 11463, Tampa, Florida. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent Robert Warren Crum, an individual 
doing business as Bob Crum, and his agents, representatives and em- 
ployees, directly or through any corporate, partnership, sole pro- 
prietorship, or other device, in connection with the purchase of citrus 
fruit or produce in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, 
of any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 


in THE Marrer or 
SENECA QUILTING COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8363. Complaint, Apr. 17, 1961—Decision, Sept. 29, 1961 


Consent order requiring Brooklyn manufacturers to cease violating the Wool 
Products Labeling Act by labeling as “100% reprocessed wool, exclusive of 
ornamentation” and ‘90% reprocessed wool, 10% other fibers”, interlining 
materials which contained substantially less woolen fibers than so repre- 
sented, failing to comply with other labeling requirements, and furnishing 
false guaranties that certain of their wool products were not misbranded ; 
and to cease violating the Federal Trade Commission Act by using on invoices 
the misrepresentations as to fiber content above set out. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
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authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Seneca Quilting Company, Inc., a cor- 
poration, and Arthur Eisenberg and Paul Melinger, individually and 
as officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts and the Rules and Regula- 
tions promulgated under the Wool Products Labeling Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapn 1. Respondent Seneca Quilting Company, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York. Individual respondents 
Arthur Eisenberg and Paul Melinger are officers of the corporate re- 
spondent. Said individual respondents cooperate in formulating, 
directing and controlling the acts, policies and practices of the cor- 
porate respondent including the acts and practices hereinafter referred 
to. All respondents have their office and principal place of business at 
76 Crown Street in Brooklyn, New York. 

Par. 2. Subsequent to the effective date of the Wool Products La- 
beling Act of 1939 and more especially since 1958 respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and 
offered for sale in commerce, as “commerce” is defined in said Act, 
wool products as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by the re- 
spondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled or 
tagged with respect to the character and amount of the constituent 
fibers contained therein. 

Among such misbranded wool products were interlining materials 
labeled or tagged by respondents as “100% reprocessed wool, exclusive 
of ornamentation” and “90% reprocessed wool, 10% other fibers” 
whereas, in truth and in fact, said products contained substantially 
less woolen fibers than that set forth on the said labels in each instance. 

Par. 4. Certain of said wool products were misbranded by respond- 
ents in that they were not stamped, tagged or labeled as required under 
the provisions of Section 4(a) (2) of the Wool Products Labeling Act 
and in the manner and form as prescribed by the Rules and Regula- 
tions promulgated under said Act. 

Par. 5. Respondents have furnished false guaranties that certain 
of their wool products were not misbranded, when they knew, or had 
reason to believe, that the said wool products so falsely guaranteed 
might be introduced, and were introduced, sold, transported, or dis- 
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tributed in commerce, in violation of Section 9 of the Wool Products 
Labeling Act. 

Par. 6. In the course and conduct of their business, respondents 
were and are in substantial competition, in commerce, with corpora- 
tions, firms and individuals likewise engaged in the sale of woolen 
interlining materials. 

Par. 7. The acts and practices of the resondents, as set forth above, 
were and are in violation of the Wool Products Labeling Act and the 
Rules and Regulations promulgated thereunder, and constituted and 
now constitute unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 8. In the course and conduct of their business, respondents 
have made certain statements with respect to the fibers of which 
their woolen interlining materials were composed on invoices cover- 
ing the shipment of said interlining materials, among which the fol- 
lowing are typical: 

100% Reprocessed Wool, Exclusive of Ornamentation, and 

90% Reprocessed Wool, 10% other fibers ; 
whereas, in truth and in fact, said interlining materials contained sub- 
stantially less woolen fibers than that set forth on the said invoices. 

Par. 9. The acts and practices set out in Paragraph Hight had 
and now have the tendency and capacity to mislead and deceive pur- 
chasers of said interlining materials as to the true fiber content thereof 
and to misbrand products manufactured by them in which said prod- 
ucts were used. 

Par. 10. The acts and practices of the respondents, as set forth 
in Paragraph Hight constituted and now constitute unfair and decep- 
tive acts and practices and unfair methods of competition, in com- 
merce, within the intent and meaning of the Federal Trade 
Commission Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and the Wool Products Labeling Act of 
1939, and an agreement by and between respondents and counsel sup- 
porting the complaint, which agreement contains an order to cease 
and desist, an admission by the respondents of all the jurisdictional 
facts alleged in the complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute 
an. admission by respondents that they have violated the law as alleged 
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in the complaint, and waivers and provisions as required by the Com- 
mission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides an 
adequate basis for appropriate disposition of the proceeding, the agree- 
ment is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered : 

1. Respondent Seneca Quilting Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 76 Crown Street, Brooklyn, New York. 

Respondents Arthur Eisenberg and Paul Melinger are officers of 
the corporate respondent. Their address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


lt is ordered, That respondents Seneca Quilting Company, Inc., a 
corporation, and its officers, and Arthur Eisenberg and Paul Melinger, 
individually and as officers of said corporation, and respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the introduction, or manu- 
facture for introduction, into commerce, or the offering for sale, sale, 
transportation or distribution, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act and the Wool Products Labeling 
Act of 1939, of wool interlining materials or other “wool products” as 
such products are defined in and subject to the Wool Products Labeling 
Act of 1939, do forthwith cease and desist from: 

A. Misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers contained therein ; 

2, Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939, and in the manner and form prescribed 
by the Rules and Regulations promulgated under said Act. 

B. Furnishing false guarantees that wool products are not mis- 
branded under the provisions of the Wool Products Labeling Act, 
when there is reason to believe that the wool products so guaranteed 
may be introduced, sold, transported or distributed in commerce. 

Tt is further ordered, That respondents Seneca Quilting Company, 
Inc., a corporation, and its officers, and Arthur Eisenberg and Paul 
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Melinger, individually and as officers of said corporation, and re- 
spondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution of interlining materials or any other products in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from misrepresenting, directly or 
indirectly, the constituent fibers of which such products are composed, 
or the percentages thereof, in invoices, shipping memoranda, or in any 
other manner. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THe Marrer or 


ACUSHNET CARPET MILLS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS 
IDENTIFICATION ACTS 


Docket 8412. Comptaint, June 1, 1961—Decision, Sept. 29, 1961 


Consent order requiring manufacturers in New Bedford, Mass., to cease violating 
the Textile Fiber Products Identification Act by advertising on a price list 
as “Woolray Blend of wool, rayon, cotton, nylon”, rugs the constituent fibers 
of which were not designated in the order of predominance as required, 
and in which the wool content—implied to be substantial by the term 
“Woolray”—was insignificant ; by failing to label rugs with the true generic 
name of fibers in the order of their predominance by weight and the “other 
fibers” present in amounts of 5% or less, together with percentages of each; 
and by failing to comply with other requirements of the Act; and to cease 
violating the Federal Trade Commission Act by labeling as “Approx. 
9’ x 12’”, rugs which are substandard both in length and in width by as 
much as eight inches. 


(ly ear 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Acushnet Carpet Mills, Inc., a corpora- 
tion, and Martin Berdy and Morris Lefkowitz, individually and as 
officers of said corporation, and Arcco Selling Agency, Inc., a corpora- 
tion, and Myron S. Rosenberg, I. Stanley Bailey and Milton L. Rosen- 
berg, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of such Acts 
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and the Rules and Regulations under the Textile Fiber Products 
Identification Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Acushnet Carpet Mills, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Massachusetts, with its principal office and 
place of business located at 95 Rodney French Boulevard, New Bed- 
ford, Massachusetts. Respondent corporation is the manufacturer of 
“Woolray Braided Rugs.” Respondent sells their said rugs to pur- 
chasers directly and through its exclusive sales agency hereinafter 
referred to. 

Individual respondents Martin Berdy and Morris Lefkowitz are 
president and secretary-treasurer, respectively, of corporate respond- 
ent Acushnet Carpet Mills, Inc. Said individual respondents formu- 
late, direct and control the acts, practices and policies of the corporate 
respondent. The office and principal place of business of the in- 
dividual respondents is the same as that of the corporate respondent. 

Par. 2. Respondent Arcco Selling Agency, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York with its principal office and place of 
business located at 295 Fifth Avenue, New York, New York. Re- 
spondent corporation is the exclusive sales agency in the United 
States of Acushnet Carpet Mills, Inc. for its “Woolray Braided Rugs.” 

Individual respondents Myron S. Rosenberg, I. Stanley Bailey, and 
Milton L. Rosenberg are president, vice-president and secretary- 
treasurer, respectively of corporate respondent Arcco Selling Agency, 
Inc. Said individual respondents formulate, direct and control the 
acts, practices and policies of this corporate respondent. The office 
and principal place of business of the individual respondents is the 
same as that of the corporate respondent. 

Par. 8. Subsequent to the effective date of the Textile Fibers 
Products Identification Act on March 3, 1960, respondents have been 
and are now engaged in the introduction, delivery for introduction, 
manufacture for introduction, sale, advertising, or offering for sale, 
in commerce, or in the transportation or causing to be transported in 
commerce, or in the importation into the United States, of textile fiber 
products; or have sold, offered for sale, advertised, delivered, trans- 
ported or caused to be transported, textile fiber products, which have 
been advertised or offered for sale in commerce; or have sold, offered 
for sale, advertised, delivered, transported or caused, to be trans- 
ported, after shipment in commerce, textile fiber products, either in 
their original state or contained in other textile products so shipped in 
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commerce; as the terms “commerce” and “textile fiber products” are 
defined in the Textile Fiber Products Identification Act. 

Par. 4. Certain of said textile fiber products were misbranded by 
respondents within the intent and meaning of Section 4(a) of the 
Textile Fiber Products Identification Act, in that they were falsely 
and deceptively advertised as to the name or amount of the constituent 
fibers contained therein. 

Among such misbranded textile fiber products were rugs advertised 
on a price list as “Woolray Blend of wool, rayon, cotton, nylon.” In 
truth and in fact, the constituent fibers in said products were not desig- 
nated in the order of predominance by weight as required in Section 
4(b) (1) of said Act. Further, the term “Woolray” implies the rugs 
contain substantial amounts of wool, whereas the woolen fibers present 
are insignificant in amount. 

Par. 5. Such textile fiber products, namely rugs, were misbranded 
by respondents in that they were not stamped, tagged, or labeled 
with the information required under Section 4(b) of the Textile Fiber 
Products Identification Act, and in the manner and form as prescribed 
by the Rules and Regulations promulgated under such Act. Among 
such misbranded textile fiber products but not limited thereto were 
textile fiber products, namely rugs, with labels which failed: (a) To 
show the true generic names of each of the fibers present exceeding 
5 percentum of the total fiber weight of the said textile fiber product 
in the order of their predominance by weight, (b) To show fibers 
present in the amount of 5 percentum or less as “other fiber” or “other 
fibers”, (c) To show the percentage of each fiber present by weight 
together with the percentage of such other fiber or fibers. 

Par. 6. Certain of said textile fiber products, namely rugs, were 
falsely and deceptively advertised under Section 4(c) of the Textile 
Fiber Products Identification Act in that a written advertisement, to 
wit: a price list, was used to aid, promote, or assist directly or indi- 
rectly in the sale or offering for sale of such braided rugs, by use of the 
terminology “Woolray Blend of wool, rayon, cotton, nylon” rather 
than the generic names of the fibers present in the order of their pre- 
dominance as required by Section 4(b) (1) and (2) of said Act. 

Par. 7. Respondents made representations as to the fiber contents 
of certain textile fibers products, namely, rugs, on price lists without 
setting forth a full and complete fiber content disclosure on the fiber 
content tags attached to such textile fiber products, in violation of 
Rule 14(c) of the Rules and Regulations promulgated under the said 
Textile Fiber Products Identification Act. 

Par. 8. The respondents, in the course and conduct of their busi- 
ness, as aforesaid, were and are in substantial competition with other 
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corporations, firms and individuals likewise engaged in the manufac- 
ture and sale of textile fiber products, in commerce. 

Par. 9. The acts and practices of respondents, as set forth herein, 
were in violation of the Textile Fiber Products Identification. Act, 
and constituted, and now constitute, unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 

Par. 10. In the course and conduct of their business and for the 
purpose of inducing the purchase of their braided rugs, respondents 
Acushnet Carpet Mills, Inc., and its officers have engaged in the prac- 
tice of setting out the sizes of various rugs on labels attached thereto. 
Certain of the aforesaid labels contain. the representation “Approx. 
9’ x 12’”. A number of the rugs so labeled are substantially less than 
the stated size. Such rugs are substandard both in length and in 
width by up to eight inches. 

Respondents Acushnet Carpet Mills, Inc., and its officers by mis- 
labeling these rugs and Arcco Selling Agency, Inc., and its officers, the 
exclusive selling agent, by selling such mislabeled rugs to retailers, 
have placed in the hands of such retailers the means and instrumental- 
ity through and by which the consuming public may be misled as to 
the actual size of the said rugs. 

Par. 11. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had and 
now has the capacity and tendency to mislead members of the purchas- 
ing public into the erroneous and mistaken belief that said statements 
and representations were and are true, and thus induced the purchase 
of substantial quantities of respondents’ rugs by reason of said erro- 
neous and mistaken belief. Asa consequence thereof, substantial trade 
in commerce has been and is being unfairly diverted to respondents 
from their competitors, and substantial injury has thereby been, and is 
being, done to competition in commerce. 

Par. 12. The aforesaid acts and practices of respondents, as herein 
alleged, were and are al] to the prejudice and injury of the public and 
of respondents’ competitors, and constituted. and now constitute, un- 
fair and deceptive acts and practices and untair methods of competi- 
tion, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the respond- 
ents in the proceeding with violation of the Federal Trade Commission 
Act and the Textile Fiber Products Identification Act, and an agree- 
ment. by and between respondents and counsel supporting the com- 
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plaint, which agreement contains an order to cease and desist, an 
admission by respondents of all the jurisdictional facts alleged in the 
complaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as alleged in the complaint, and 
waivers and provisions as required by the Commission’s rules, and 
further provides for dismissal of the complaint as to respondent 
Milton L. Rosenberg, individually and as an officer of corporate re- 
spondent Arcco Selling Agency, Inc.; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for an appropriate disposition of the proceeding, 
the agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Acushnet Carpet Mills, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Massachusetts, with its office and principal place of 
business located at 95 Rodney French Boulevard, New Bedford, 
Massachusetts. 

Individual respondents Martin Berdy and Morris Lefkowitz are 
officers of corporate respondent Acushnet Carpet Mills, Inc., and their 
address is the same as that of said corporate respondent. 

2. Respondent Arcco Selling Agency, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 295 Fifth Avenue, New York, New York. 

Individual respondents Myron S. Rosenberg and I. Stanley Bailey 
are officers of corporate respondent Arcco Selling Agency, Inc., and 
their address is the same as that of said corporate respondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


Tt is ordered, That respondents Acushnet Carpet Mills, Inc., a cor- 
poration, its officers, Martin Berdy and Morris Lefkowitz, individually 
and as officers of said corporation, and Arcco Selling Agency, Inc., 
a corporation, its officers, and Myron S, Rosenberg and I. Stanley 
Bailey, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction, delivery 
for introduction, manufacture for introduction, sale, advertising or 
offering for sale, in commerce, or in the transportation or causing to 
be transported in commerce, or in the importation into the United 
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States, of textile fiber products; or in connection with the selling, 
offering for sale, advertising, delivering, transporting, or causing to 
be transported, textile fiber products, which have been advertised or 
offered for sale, in commerce; or in connecticn with the selling, offer- 
ing for sale, advertising, delivering, transporting, or causing to be 
transported, after shipment in commerce, textile fiber products, either 
in their original state or which were contained in other textile fiber 
products, as the terms “commerce” and “textile fiber product” are 
defined in the Textile Fiber Products Identification Act, do forthwith 
cease and desist from: 

A. Misbranding such products by falsely or deceptively stamping, 
tagging, labeling, invoicing, advertising or otherwise identifying such 
products as to the name or amount of constituent fibers contained 
therein. 

B. Misbranding textile fiber products by failing to affix labels to 
such products showing each element of information required to be 
disclosed by Section 4(b) of the Textile Fiber Products Identification 
Act. 

C. Making any representations by disclosure or by implication of 
the fiber contents of any textile fiber product in any written adver- 
tisement which is used to aid, promote, or assist directly or indirectly 
in the sale or offering for sale of such textile fiber product unless the 
same information required to be shown on the stamp, tag, label or other 
means of identification under Section 4(b) (1) and (2) of the Textile 
Fiber Products Identification Act is contained in the said advertise- 
ment, except that the percentages of the fibers present in the textile 
fiber product need not be stated. 

D. Making any representations as to fiber content of any textile 
fiber product or any portion of a textile fiber product which has been 
labeled as being composed of unknown or undetermined fibers. 

It is further ordered, That respondents Acushnet Carpet Mills, 
Inc., a corporation, its officers, and Martin Berdy and Morris Lef- 
kowitz, individually and as officers of said corporation, and Arcco 
Selling Agency, Inc., a corporation, its officers, and Myron S. Rosen- 
berg and I. Stanley Bailey, individually and as officers of said corpo- 
ration, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of rugs or any other product 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

Representing, directly or indirectly, the size of said products to 
be of larger dimensions than is the fact. 

It is further ordered, That the complaint be, and the same hereby 
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is, dismissed as to Milton L. Rosenberg, individually and as an officer 
of Arcco Selling Agency, Inc. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THe Marrer OF 


RODLESS DECORATIONS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTIFI- 
CATION ACTS 


Docket 8429. Complaint, June 16, 1961—Decision, Oct. 8, 1961 


Consent order requiring New York City manufacturers to cease violating the 
Textile Fiber Products Identification Act by labeling “100% ‘Dacron’ Poly- 
ester, Trim consists of All Cotton’, curtains which contained no “Dacron” 
polyester; by failing to label curtains with the true generic names of con- 
stituent fibers and the percentage of each by weight and to show “other 
fibers” present; by failing to keep proper records showing the fiber content 
of their products; and by furnishing false guaranties that their products 
were not misbranded or falsely invoiced. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Rodless Decorations, Inc., a corporation, 
and Charles Druck, individually and as an officer of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of such Acts and the Rules and Regulations under the Textile Fiber 
Identification Act, and it appearing to the Commission that a pro- 
ceeding by it would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent Rodless Decorations, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its principal place of business 
located at 256 Fifth Avenue, New York, New York. 

Respondent Charles Druck is an officer of the corporate respondent. 
He formulates, directs, and controls the acts and practices of the 
corporate respondent. His address is the same as that of the corporate 
respondent. 
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Par. 2. Subsequent to the effective date of the Textile Fiber Prod- 
ucts Identification Act on March 3, 1960, respondents have been and 
are now engaged in the introduction, delivery for introduction, manu- 
facture for introduction, sale, advertising, and offering for sale, in 
commerce and in the transportation or causing to be transported in 
commerce, of textile fiber products; and have sold, offered for sale, 
advertised, delivered, transported and caused to be transported, tex- 
tile fiber products, which have been advertised and offered for sale 
in commerce; and have sold, offered for sale, advertised, delivered, 
transported and caused to be transported, after shipment in commerce, 
textile fiber products, either in their original state or which were 
contained in other textile products so shipped in commerce; as the 
terms “commerce” and “textile fiber products” are defined in the 
Textile Fiber Products Identification Act. 

Par. 3. Certain of said textile fiber products were misbranded by 
respondents within the intent and meaning of Section 4(a) of the 
Textile Fiber Products Identification Act and the Rules and Regu- 
lations promulgated thereunder, in that they were falsely and de- 
ceptively tagged or labeled, invoiced, advertised or otherwise identified 
as to the name or amount of the constituent fibers contained therein. 

Among such textile fiber products were window curtains labeled 
by respondents as “100% ‘Dacron’ Polyester, Trim consists of All 
Cotton,” whereas in truth and in fact the said curtains contained no 
“Dacron” polyester. 

Par. 4. Certain of said textile fiber products were further mis- 
branded by respondents in that they were not stamped, tagged or 
labeled as required under the provisions of Section 4(b) of the Tex- 
tile Fiber Products Identification Act, and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded textile fiber products but not limited thereto 
were textile fiber products, namely curtains, with labels which failed: 
(a) To disclose the true generic names of each of the fibers present 
exceeding five percentum of the total fiber weight of the said textile 
fiber products in the order of their predominance by weight, (b) To 
show the fibers present in the amount of five percentum or less as 
“other fiber” or “other fibers”, (c) To show the percentage of each 
fiber present by weight together with the percentage of such other 
fiber or fibers. 

Par. 5. Respondents have failed to maintain proper records show- 
ing the fiber content of the textile fiber products manufactured by them, 
in violation of Section 6(a) of the Textile Fiber Products Identifica- 
tion Act and Rule 39 of the Regulations promulgated thereunder. 

Par. 6. Respondents have furnished a false guaranty that certain 
of their textile fiber products were not misbranded or falsely invoiced, 


750 FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 F.T.C. 


in violation of Section 10 of the Textile Fiber Products Identification 
Act. i 

Par. 7. Respondents, in the course and conduct of their business, 
as aforesaid, were and are in substantial competition in commerce 
with corporations, firms and individuals likewise engaged in the 
manufacture and sale of textile fiber products, including widow 
curtains. 

Par. 8. The acts and practices of the respondents, as set forth 
above, were and are in violation of the Textile Fiber Products Identi- 
fication Act and the Rules and Regulations promulgated thereunder, 
and constituted and now constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


Mr. Edward B. Finch for the Commission. 
Mr. Richard M. Michaelson for respondents. 


Inirrau Decrston By Herman Tocxer, Heartne Examiner 


Rodless Decorations, Inc. is a corporation organized and existing 
under the laws of the State of New York, and Charles Druck, who 
formulates, directs and controls its acts and practices, is an officer 
thereof. They are engaged in business at 256 Fifth Avenue, in the 
City and State of New York. 

In a complaint issued June 16, 1961, said corporation and individual 
were charged with violating the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act by misbranding 
textile fiber products,* failing to maintain fiber content records and 
furnishing a false guaranty with respect to the branding of such 
products. | 

Together with the advice and consent of their attorney, on August 1, 
1961, they entered into an agreement with counsel supporting the 
complaint wherein it is provided, in accordance with Section 3.25 of 
the Rules of Practice applicable to this case, for the entry of a consent 
order to cease and desist. The proposed order would dispose of all 
the issues herein. 

In the agreement it is expressly provided that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by the respondents that they have violated the law as in the complaint 
alleged. 

By the terms of the agreement, the respondents admit all the juris- 
dictional facts alleged in the complaint and agree that the record 
herein may be taken as if the Commission had made findings of 
jurisdictional facts in accordance with the allegations. 


*As modified by order of Sept. 25, 1961. 
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By the agreement, the respondents expressly waive any further 
procedural steps before the Hearing Examiner and the Commission, 
the making of findings of fact or conclusions of law, and all rights 
they may have to challenge or contest the validity of the order to 
cease and desist to be entered in accordance therewith. 

Respondents further agree that the order to cease and desist, to be 
issued in accordance with the agreement, shall have the same force 
and effect as if made after a full hearing. 

It is further provided in said agreement that the same, together 
with the complaint, shall constitute the entire record herein and that 
the complaint herein may be used in construing the terms of the order 
to be issued pursuant to said agreement and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Ex- 
aminer finds that the Federal Trade Commission has jurisdiction of 
the subject matter of this proceeding and of the respondents named 
herein, and that this proceeding is in the interest of the public, and 
issues the following order: 

ORDER 


It is ordered, That respondents Rodless Decorations, Inc., a cor- 
poration and its officers, and Charles Druck, individually, and as an 
officer of said corporation, and respondents’ representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the introduction, delivery for introduction, manu- 
facture for introduction, sale, advertising, or offering for sale, in com- 
merce, or the transportation or causing to be transported, in commerce, 
or the importation into the United States of textile fiber prod- 
ucts; or in connection with the sale, offering for sale, advertising, 
delivery, transportation, or causing to be transported, of textile fiber 
products which have been advertised or offered for sale in commerce, 
or in connection with the sale, offering for sale, advertising, delivery, 
transportation, or causing to be transported, after shipment in com- 
merce, of textile fiber products, whether in their original state or con- 
tained in other textile fiber products, as the terms “commerce” and 
“textile fiber products” are defined in the Textile Fiber Products 
Identification Act, do forthwith cease and desist from: 
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A. Misbranding textile fiber products by : 

1. Falsely or deceptively stamping, tagging, labeling, invoicing, 
advertising, or otherwise identifying such products as to the name or 
amount of constituent fibers contained therein ; 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(b) of the Textile 
Fiber Products Identification Act. 

B. Failing to maintain records of fiber content of textile fiber prod- 
ucts manufactured by them, as required by Section 6(a) of the Textile 
Fiber Products Identification Act and Rule 39 of the Regulations 
thereunder. 

C. Furnishing false guaranties that textile fiber products are not 
misbranded or falsely invoiced, under the provisions of the Textile 
Fiber Products Identification Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


The Commission having considered the hearing examiner’s initial 
decision, filed August 18, 1961, accepting an agreement containing a 
consent order theretofore executed by the respondents and counsel in 
support of the complaint; and 

It appearing that the second paragraph in the initial decision, pur- 
porting to summarize the charges in the complaint is in error; and the 
Commission being of the opinion that this error should be corrected: 

It is ordered, That the initial decision be, and it hereby is, modified 
by striking from the fourth and fifth lines of the second paragraph 
on page one of said decision the words “sold and distributed by them 
in commerce” as they appear immediately following the word “prod- 
ucts” in the fourth line. 

It is further ordered, That the initial decision, as herein modified, 
shall on the 3rd day of October 1961, become the decision of the 
Commission. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with the order contained in the aforesaid 
initial decision, as modified. 
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KEMW ORTH LABORATORIES, I INC., ET sa 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
' FEDERAL TRADE COMMISSION ACT 


Docket 8430. Oomplaint, June 16, 1961—Decision, Oct. 3, 1961. 


Consent order requiring distributors of drugs in Orange, N.J : to cease represent- 
ing falsely in advertisements in periodicals, by such statements as “Rigid 
quality control’, that they employed an adequate control system for their 

' products. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Kemworth Labora- 
tories, Inc., a corporation, and Harold H. Fisher, individually and 
as an officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParaGRAPH 1. Respondent Kemworth Laboratories, Inc., is a cor- 
poration organized, existing and doing business under and by virtue of 
the laws of the State of New Jersey, with its principal office and place 
of business located at 554 Mitchell Street in the City of Orange, State 
of New Jersey. 

Respondent Harold H. Fisher} is an officer of the corporate respond- 
ent. He formulates, directs and controls the acts and practices of 
the corporate respondent, ineluding the acts and practices hereinafter 
set forth. His address is the same as that of the corporate respondent. 

Par. 2.. Respondents are now, and have been for more than one 
year last past, engaged in the sale and distribution, to drug whole- 

_galers and distributors, of drugs and preparations containing ingredi- 
ents which come rei cieti the classification of drugs as the term sae 
is defined in the Federal Trade Commission Act. 

Among, but not all inclusive of, the said drugs and preparations are 
big designated as follows: 

. “Chorionic Gonadotropin Lyopholized” 
. “Posterior Pituitary Solution, U.S.P.” 
. “Vitamin B-12 Solution” 

pu 3. Respondents cause their said ante and preparations, when 

sold, to be transported from their place of business in the State of New 
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Jersey to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said drugs and preparations in commerce, as Oe is 
defined in the Federal Trade Commission Act. The volume of busi- 
ness in such commerce has been and is substantial. 

Par. 4. In the course and conduct of their said business, respond- 
ents have disseminated, and caused the dissemination of, certain ad- 
vertisements concerning the said drugs and preparations by the United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, including but not lim- 
ited to, advertisements inserted in periodicals, for the purpose of in- 
ducing, and which were likely to induce, directly or indirectly, the 
purchase of said drugs and preparations by drug wholesalers and 
distributors; and have disseminated, and caused the dissemination of, 
advertisements concerning said drugs and preparations by various 
means, including but not limited to the aforesaid media for the pur- 
pose of inducing and which were likely to induce, directly or indi- 
rectly, the purchase of said drugs and preparations in commerce,.as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set 

forth is the following: 


Rigid quality control 


Par. 6. Through the use of said advertisements and others similar 
thereto not specifically set out herein, respondents have represented 
and are now representing, directly a by implication, that wey 
employ an adequate control system. 

_ Par. 7. The said advertisements were and are misleading in mate- 

rial respects and constituted, and now constitute, “false’ advertise- 
-ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact respondents do not have an adequate control 
system. 

Par. 8. The dissemination by the respondents of the false adver- 
tisements, as aforesaid, constituted, and now constitutes, unfair and 
deceptive acts and praktice in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


Mr. Berryman Davis for the Commission ; 
Respondents for themselves. 


Inirtau Decision by Abner E. Lipscomb, Hearing Examiner 


The complaint herein was issued on June 16, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by 
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the dissemination of false advertisements with respect to certain of 
their drugs and preparations, among which are those designated as 
“Chorionic Gonadotropin Lyopholized,” “Posterior Pituitary Solu- 
tion, U.S.P.” and “Vitamin B-12 Solution.” 

Thereafter, on August 4, 1961, Respondents and counsel supporting 
the complaint herein entered into an Agreement Containing Consent 
Order To Cease And Desist, which was approved by the Chief, Divi- 
sion of Food and Drug Advertising, and the Director, of the Com- 
mission’s Bureau of Deceptive Practices, and thereafter, on August 
17, 1961, submitted to the Hearing Examiner for consideration. 

The agreement identifies Respondent Kemworth Laboratories, Inc., 
as a New Jersey corporation, with its office and principal place of 
business located at 554 Mitchell Street, Orange, New Jersey, and 
Respondent Harold H. Fisher as an officer of the corporate Respond- 
ent, his address being the same as that of the corporate Respondent. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allegations. 

Respondents waive any further procedure before the Hearing Exam- 
iner and the Commission; the making of findings of fact and con- 
clusions of law; and all of the rights they may have to challenge 
or contest the validity of the order to cease and desist entered in 
accordance with the agreement. All parties agree that the record on 
which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; 
that the order to cease and desist, as contained in the agreement, 
when it shall have become a part of the decision of the Commission, 
shall have the same force and effect as if entered after a full hearing, 
and may be altered, modified or set aside in the manner provided for 
other orders; that the complaint herein may be used in construing 
the terms of said order; and that.the agreement is for settlement 
purposes only and does not constitute-an admission by Respondents 
that they have violated the law as alleged in the complaint. 

After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance with the 
terms of the aforesaid agreement, the Hearing Examiner accepts 
the Agreement Containing Consent Order To Cease And Desist; finds 
that the Commission has jurisdiction over the Respondents and over 
their acts and practices as alleged in the.complaint; and finds that this 
proceeding is in the public interest. Therefore, 

It is ordered, That Kemworth Laboratories, Inc., a corporation, 
and its officers, and Harold H. Fisher, individually and as an officer 
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of said corporation, and Respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of drugs, do 
forthwith cease and desist, directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement : 

(a) Uses the term “quality control” or any other term or words 
of similar import or meaning; or 

(b) Represents, directly or indirectly, that Respondents, or any 
of them, have an adequate control system, or misrepresents the nature 
or extent of the procedures used by them in the manufacture, prepara- 
tion or distribution of drugs; 

2. Disseminating or causing the dissemination of any advertise- 
ment by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of drugs, 
which advertisement contains the term, words or representations pro- 
hibited in Paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 3rd day of October 1961, become the decision 
of the Commission ; and, accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file = the Com- 
mission a report in writing, setting forth in A eal the manner and 
form in which they have complied with the order to cease and desist. 


In Tue Marrer or 
PHOENIX PHARMACEUTICAL COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8397. Complaint, May 15, 1961—Decision, Oct. 5, 1961 


Consent order requiring two associated concerns in Hartford, Conn.—one the 
retail outlet for the other—to cease representing falsely in advertising in 
newspapers, circulars, magazines, etc., that their various vitamin prepara- 
tions were U.S. Government standard formulations, and that they would be 
beneficial in the treatment of such conditions as excessive fatigue, nervous 
irritability, low resistance, ete., as in the order below in detail set out. 
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Pursuant to the provisions of the Federal Pras Commission Act, 
and by virtue of the authority vested in it by said Act, the Raderal 
Trade Commission, having reason to believe that Vice Pharmaceu- 
tical Company, a corporation, The Vitamin Center, Inc., a corporation, 
and Aaron Honiberg and Julian Gross, individually and as officers of 
both of the aforesaid corporations, hereinafter referred to as. re- 
spondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby 1 issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Phoenix Pharmaceutical Coit bith is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Connecticut with its principal office 
and place of business located at 1001 Albany Avenue in the City of 
Hartford, Connecticut. 

Respondent The Vitamin Center, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 1001 Albany Avenue in the City of Hartford, Connecticut. 
This said corporate respondent is a subsidiary of corporate respondent 
Phoenix Pharmaceutical Company, and is a distributor and retail 
outlet for corporate respondent Phoenix Pharmaceutical Company in 
connection with the advertising and sale of various preparations 
described below. 

Respondents Aaron Honiberg and Julian Gross are officers of both 
corporate respondents. They formulate, direct and control the acts 
and practices of both of the corporate respondents, including the acts 
and practices hereinafter set forth. The address of respondent Aaron 
Honiberg is the same as that of corporate respondents Phoenix Phar- 
maceutical Company and The Vitamin Center, Inc.. The address 
of respondent Julian Gross is 770 Asylum Avenue, Hartford, 
Connecticut. 

Par. 2. ‘Respondents are now, and for some time last past have been, 
engaged in the sale and distribution of various preparations containing 
ingredients which come within the classification of food, as the term 
“food” is defined in the Federal Trade Commission Act. 

The designations used by respondents for certain of their said 
preparations, the formulas thereof and directions for use are as 
follows: 

1. Designation: “Vitagran-Formulation No, 115” 

Formula: Each capsule contains: 

NUNU EAB CGN Ope 25,000 USP Units 
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Wit) ey 10D a a a re wee ee 1,000 USP Units 
Thiamine. Chlorides. ose sees — = aoe aaa 10 mg. 
Ribotlavin: A.M esc te ee ee ee ee Oe, 
Nacorpie Atida gs. ee Pee lee es ene 150 mg.. 
Niacinamides se seas eee ee eee ee eee 150 mg. 


: Directions: Average adult dose. One capsule daily or as directed by a 


physician. 
2. Designation: “Phoenix No. 215 Vitagran-Forte” 
Formula: Each capsule contains: 


VitaminsA‘ (Palmitate) 22 viet ase tees 25,000 USP Units 
Vitamin D (Irradiated HErgosterol)—----_------------ - 1,000 USP Units 
Vitamin B: (Thiamine Mononitrate) ---.--_._------- 10 mg. 
Vitamin Bs (Riboflavin) s2222 Sones ee eee 10 mg. 
Vitamin C-(CAscorbie Acid) ==. = 2. ke 200 mg. 
INIA eCINAMI Cre 62 eee ee a ee eee 100 mg. 
Vitamin ‘Be (Pyridoxine HC!) 22221-22232 22 asa secs 5 mg. 
Calcium? Pantothenateist bese be) aa cet te 20 mg. 
Vitamin Bi (Cobalamin Conc. NF.) So aes Pe 5 mcg. 


Directions: Adults—One capsule daily, or as directed by physician. 
3. Designation: “Phoenix No. 116 Multi-Thera”’ 
Formula: Each tablet contains: 


Vitamin. A. (Acetate). 28. foo. Soa 25,000 USP Units 

Vitamin: Do (Calelferol))— =p. Ss oo ee = ee 1,000 USP Units 

Vitamin Bi (Thiamine Mononitrate) __--_____________ 10 mg. 

Vitamin Bz (Riboflavin) _-____-___--___ MONET E 3 10 mg. 

NiacGinamidé: igalb of a Oe 8 es Get eas 100 mg. 
-¢Vatamin Ber(Pyridexine *H@]) 2!) oe a es 5 mg. 

Vitamin Br (Cobalamin Cone.) ~~--_________________ 5 meg. 

Vitamin: @e(Ascorbie® Acid) a2 2 == = sen ee ee 200. mg. 

d-CalciumPantothendtess sas eas ne ee * 20 mg. 

Vitamin E (d-a-Tocopherol seid Succinate) _._______ 5 Int. Units 

Vitamin K (Menadione)_.2_- 0 232 a 1 mg. 

Calcium, (as;Carbonate), 2-322 seo al 105 mg. 

Iron. (Ferrous Sulfate Exsiceated) ---_--____________ 15 mg. 

Copper: (assSulitate) S22 ens ee a, Se ae 1 mg. 

Manganese ‘(as Sulfate) 22° te 2 ee oe SERS 1 mg. 

Magnesium: (as, Sulfate)__sloivily_ oi i ee ie 6 mg. 

Potassium (j¢as'. Sulfate)z<. + fo a See peal 5 mg. 

Zine-\(as-Sullate) =< S22 Sea ee ee 1.5 mg. 


Directions: Adults—One tablet daily, or as directed by physician. 


4. Designation: “#110 Vegerol”, a combination preparation consisting of (a) 
“Phoenix, No. 110A Vegerol Vitamin Capsules” and (b) “Phoenix No. 110B Veg- 


erol Mineral Tablets’ 
Formula: (a) “Phoenix No. 110A Vegerol Vitamin Capsules.” 
Each capsule contains: 


Vitamin’A’ (Acetate) ss.uee8 tert enh 12,500 USP Units 
Vitamin D (Caleiferol)@.2e_ ee See 1,250 USP Units 
Vitamin-B (ThiaminesaiC)) eee eee 12.5 mg. 

Vitamin B, (Riboflavin) —--20 20) {iy ee 5.0 mg. 


Vitamin B. (Pyridoxine HCl) 
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Vitamin Bs (Activity)... 4YaeetGie pr rte vie 2.5 mcg. 
‘Vitamin C (Ascorbic Acid) ___-_-.--___ 100 mg. 
Vitamin E (Wheat Germ Oil)__--______________ 5.0 mg. 
CINTA Revi 79.1 mg. 
DEG HC RRA CC earn eo eee eet en eee 0.4 mg. 
Calcium LEYS 2 “CS ee Aenean 12.5 mg. 
Sa VOR UCT Rel oe ee he 25 mg. 
IBTE WOES LY Castors sete aera eer ee ee ae 21 mg. 
dl-Methionine +. SS ee ee Se ee er as peed 3.34 mg. 
@holineghitart rates cee ace ee ee ee eee 32.5 ing. 
Inositol and Vegerol Conc. of Watercress, Parsley 

eG Up ONG Bie Wate ez ea eS i ek 25 mg. 


Directions: Adults—One or two Vegerol Vitamin Capsules with one or two 
Vegerol Mineral Tablets daily taken at breakfast with fruit juice or water. 
‘Formula: (b) “Phoenix No. 110B Vegerol Mineral Tablets” 


Each tablet contains: 


Calcium (Dicalcium Phosphate) ___-____--______ 66 mg. 
Phosphorus (Dicalcium Phosphate). = ape aerate 47 mg. 
Iodine (Potassium Iodide) ~-_-----_---2_--_-- .033 mg. 
Erol (MerEOUS SOU ate) aoa a ee ee ee 6.7 mg. 
Copper (as Sulfate) ~--=--~-_ chee Spc na .34 mg. 
Magnesium (as‘Sulfate)-~~—-~ 22> -2 7 5.84 mg. 
Potassium: (as Sulfate) _-_--___ eee tg 21mg. 
BBE PG Dye peek nt ny Se ce epee a ipl a rere 4.2 mg. 
Betaineier ds 5. frost 2s "to See POM ey ee 3.34 mg. 
Manganese: (as) Sulfate)... - 2822S .5 Ing. 
SU ee ee oe ee BS 8.3 mg. 
Zine (asastitate) 25-2 oso an ee .04 mg. 
Waban as CAC VILY,) \— =~ 5 = 4.1 meg. 
Vata iee( Menadtone) se = = ose emo 17 mg. 
Nmiaverugy Rieu (ener aL | Rae eh, eee a ern en een a aS 0.8 mg. 
dr Methioninopey —- Sie ate eS 3.34 mg 
Para Aminobenzoic Acid__-—..-ssac5--n-—=<~--- 3.3 mg 
Livern(Desiecatedzzdso% steel. iiis_ ties 8.34 mg. 
Brewers Yeast and Vegerol Conc. of Watercress, 

Parsley sam iwA Viale es eee espe ee te ae 21 mg. 


Directions: Adults—One or two Vegerol Vitamin Capsules with one or two 
Vegerol Mineral Tablets daily taken at breakfast with fruit juice or water. 
5. Designation: “#114 Stressvite” 

Formula: Each Stressvite supplies: 


Rint ayia Ona ee en eee 10 mgm. 
Veal 2 ee ee ee 10 mgm. 
NPE hii Ot as ee ees 100 mgm. 
Calcium Pantothenate_______--_--------------- 20 mgm, 
Ascorbic Acid__~----------- SE 5 BRE er 300 mgm. 
Pyridoxine HCl__-----~----------------------- 2mgm. 
INGO Avett 20) oe ee ee eee 1.5 mgm. 
Vitamin Bw (Oral Conc. from streptomyces 
fermentation extractives) ____-_--------------- 4 megm. 


Directions: Adults—One tablet daily, or as directed by physican. 
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6. Designation: “Phoenix #117 B-Plexol” 
Formula: Each B-Plexol tablet supplies: 


Vitamin Beil 5, ccnwerconcsseseecn hl! aT 3/96 me. *! 


Vitamin 1398 2S) sate seSsseeeeesS- = 6 mg. | 
VitaminuB ett 223) eee eee eee 0.5 mg. 
Vitamin. Bist Se) sexes es eee sea s- eee ease 3 mcg. 
Vitamin’ Gilt) te nese ane eee seeses sss Sa ee 30 mg. 
Vitamin) 2602 $5. eee shee eee eee 5 mg. 
Niadcina td: 20:2 a= ams ae ee ee 10 mg. 
Calcium -Pantothenate=_===2+-+-+-+=--=-==----- 3 mg. 
Rolie + Acid? 4 eee eee ee ee 0.1 mg. 
Whole Dried Livers2=-22-=-=-==-- Sere 100 mg. 
Weel Musk selves) Eun gd sus sas Sey Oe 100 mg. 
Choline oink tis ey aes es TR eke 20 mg. 
Inositol. = {Sa See eee EAI eS 20mg. 
di Methionine 22552 22 ae oe a oe ae 20 mg. 
Diealeium, Phosphatel— ee ee 200 mg. 
Ferrous Gluconate___-------------=------------ 30 mg. 
Potassium Iodide___-_---------------------+.--- 0.15 mg. 
Magnesium Sulfate_-_--------------------.---. 7.2 mg. 
CoppertSultatero= 2-2 ean ean ea ee 5.0 mg. 
Manganese Sulfate._....-.....----__-__- pene 3.4. mg. 
Cobalt; Sultate=e2——— 2" oe ee ea eS 0.2 mg. 
Potagsinm hin Ge. seata = So oka eee rene 1.3 mg. 


Directions: Adults—One tablet daily, or as directed by physician. 
7. Designation ; “#119 Super-Plex” 
Formula: Each Super-Plex supplies: 


Thiamine Mononitrate (Bz)...-..-----.----+.- 25.0 mg. 
Ribofla Virk NCB) stron Sometrween LE 12.5 mg. 
Nicotinamide! 2 i. cone weneeeeeeeccee POU 75.0 mg. 
PyridoxinesiOW (Be) Bk cerns 3.0 mg. 
Calciunr..Pantothenatése se ctw oases 10.0 mg: 
Absorbic®Acid GO) oe ccna At OE SI 250.0 mg. 
Vitamin Bi Crystalline with Intrinsie- Factor 
Concentrate ...8ssosay se oes Jo see th 0.11 USP Units 


Directions : Adults—One tablet daily, or as directed by physician. 

8. Designation : “#310 Vegerol Plus B-Plexol’”’ : 

Formula: (This preparation is a combination of three (3) pienuakoder (1) 
“Phoenix No. 110A Vegerol Vitamin Capsules” and (2) “Phoenix No. 110B 
Vegerol Mineral Tablets”, the formulas and directions for use of which are set 
out on pages 758 and 759 supra, and (3) “Phoenix #117 B-Plexol”, the formula 
and directions for use of which are set out above supra). 

9. Designation: “#50 Gerichol” 

Formula: Hach capsule contains: 


Vitamin At (Palmitate) ees ee ee ee 12,500 USP Units 
Vitamin D (Irradiated Ergosterol) ~--__-_--_____ 1,000 USP Units 
ThiaminesM Onomita tes eee ae ee eer 5 mg. 
Riboflavin, T2s2 sees ee ee eee eee 2.5 mg. 
Niacinamide q.4 22.0 See ee 
Pyridoxine Hydrochloride: s2-- 2 2s ee 0.5 mg. 


Calcium Pantothenate 
Holic Acid <..... 2. So ee 0.5 mg. 
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Witamin ie 2-25 = oer: ieee eens 1 meg. 
ASCOPDICHSA CHS. . oe aa Senne eee ie ae eT 75. mg 
Vitamin E (from d-Alpha Tocopherol Acetate 
Core!) HL OSeI9)) BS AS tSG iGo! BR Ley rant 2 Int'l. Units 

CholinesBitarizate s2oltusi Peel eT 3114 mg. 
GIEMeLhionine 22 2 2en sso ee ee eee et Fe - 10mg 

db SONS Nica] Iie ene ae ae Se ce, Aer ee en 15 mg 
Calcium (from Dicalcium Phosphate) __-_-______ 75 mg. 
Phosphorus (from Dicalcium Phosphate) ----____ 58 mg. © 
Iron (from Ferrous Sulfate)____-_ 30 mg. 

‘* Cobalt (from Cobait Sulfate)u. 2 seu ieee i 0.04 mg. 

' Copper (from Copper Sulfate) .____ tab rs 0.45 mg. 
Iodine (from Potassium Iodine) --__._..___-___-_ 0.075 mg. 
Magnesium (from Magnesium Sulfate) ---_--__.. 3 mg. 
Molybdenum (from Sodium Molybdate) ~~ -__-___ 0.1 mg. 
Manganese (from Manganese Sulfate)_-_-____-__ 0.5 mg. 
Potassium (from Potassium Sulfate) i2__iii.._.u 2mg. 
Aine (from,-Zine, Sulfate) 2o.J4scweancn ieee - 0.5 mg. 
Seite pete: (Cyt ee ee on Ecos a oe ee 340 mg. 


Directions: One or two daily at breakfast—or as directed by physician. 


10. Designation: “Geri-Aids—Formulation No. 108’ 
Formula: Each Geri-Aids contains: 


Thiamin; Chloridesisasts ios oc) ta joie? od aamgmt 
Ribofisyin, £2. oes ieee bh cteenscaiina 6 gm. 
EVAR AT a Ed leet Bae ae wn ee ek . 0.5 mgm, 
INBCORTIO PA CIO: ee a a ee eae 30 mgm. 
Calcium. Pantothenhate___-_-_-_____ i= 8: mgm 
Niacinamide =...22..-.--___.-.- 24017 Ai EO mem: 
Alpha Tocopherol Acetate_______-2 9 0.8 mgm. 
Liver Whole Desiccated_________.__-________-_. 100 mgm. 
Bréwers Yeap Li Vai2Ns ol siiie See lee inigm.” 
Vitamin B,, Oral Cone. (from streptomyces fer- 
mentation extractives) _--__________-_-------- 5 megm. 
Dicalcium ‘Phosphatelils 25st ht ae 300 mgm. 
Choline Dihydrogen Citrate____- BA ere en. 20 mgm. 
DOGO leo 62 ee eS ek eee omen OB asl, ~ 20 mgm. - 
dl-Methionines s 22-2 1.2322 35) 5258 3-see B ees 20;mgm. 
Folic Ade Wig thei Binwidie: eaten nic 0.1 mgm. 
1gabintay Lees eA eR ae ee Ee ee ee ae 10 mgm. 
Cobalt: Sulphate._._..27 Eee ee Ets 0.2 mgm. 
Potassium—lodides-. OFS ihe 0.14 mgm. 
Magnesium Sulfate dried-_-_-_-_---_------------. 8 mgm. 
Copper Sulfate ditied. see es - 5mgm. 
Potassium Sulfate_—__-__ 4-4 LTE ESTOS, 5 mgm. 
Sodium Molybdatez.Li2b 5h 22 ia ts 0.5 mgm. 
Herrous Glaconate..... = =-.—-.-=—-—- += == ae 30 mgm. 


Directions: One Geri-Aids daily or as directed by physician. 


Par. 8. Respondents cause the said. preparations, when sold, to be 
transported from their place of business in the State of Connecticut to 
purchasers thereof located in various other states of the United States 
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and in the District of Columbia.” “Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
preparations, in commerce, as “commerce” is defined in. the Federal 
Trade Commission Act... The volume of business in such commerce has 
been and is substantial. 

Par. 4. In the course and Saas of their said business, respond- 
ents have disseminated, and caused the dissemination of, certain adver- 
tisements concerning the said preparations by the United States mails 
and by various means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, including, but not limited to, adver- 
tisements inserted in circulars, brochures, newspapers, magazines and 
other advertising media, for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of said prepara- 
tions; and have disseminated, and caused the dissemination of, adver- 
tisements concerning said preparations by various means, including 
but not limited to the aforesaid media, for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of said 
preparations, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. ; 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated, as hereinabove set 
forth, are the following: 


VITAMINS FOR YOUNG AND OLD * * * ON GUARANTEED GOVERN- 
MENT STANDARD FORMULATIONS 

For years, all the formulations below have been prescribed by physicians for 
vitamin deficiencies symptomatized by EXCESSIVE FATIGUE, NERVOUS 
IRRITABILITY, RESTLESS SLEEP, LOW RESISTANCE, LOSS OF APPE- 
TITH— * * * 

#115 VITAGRAN 
#215 VITAGRAN FORTH 
#116 MULTI-THERA 


The formulations below * * * are generally prescribed by physicians for 
B-Complex deficiencies resulting in LACK OF PEP, WEAKNESS OR TIRED- 
NESS, NERVOUSNESS, DIGESTIVE DIFFICULTIES. * * * 


#114 STRESSVITE 
#117 B-PLEXOL 
#119 SUPER-PLEX 
Underweight? Exhausted? Aging? 
Special Combination Offer 
#310 VEGEROL PLUS B-PLEXOL 


* &£ & 


Contains high potencies of the lipotropic and other factors which help to 
restore * * * youthful vitality and appearance. 

The formulation below * * * can contribute greatly in cases of vitamin 
deficiency exhibiting such symptoms as: 
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PREMATURE: AGING 
RESTLESS SLEEP. . 
NERVOUS IRRITABILITY 
LOSS OF STRENGTH 
POOR DIGESTION - 
#110 VEGEROL 


* * & 


It also provides desirable potencies of Choline and Inositol for helping i improve 
liver function and fat metabolism. 

#50 Gerichol. * * * Gerichol is a dramatic contribution to the fields of geri-. 
atric and heart medicine. * * * helps the blood keep its cholesterol level low.. 
In addition to lowering blood cholesterol levels * * *. | 

#108 Geri-Aids * * * Contains Choline and Inositol for improved liver func- 
tion and fat metabolism. 

Par. 6. Through the use of the said advertisements and others sim- 
ilar thereto not specifically set out herein, respondents have repre- 
sented, and are now representing, directly and by implication: ; 

(a) That their preparations are United States Government stand- 
ard formulations. 

(b) That “Vitagran- Formulation No. 115, 7 ideas No. 215 
Vitagran-Forte” and “Phoenix No. 116 Multi- Thera” will be of benefit 
in the treatment of excessive fatigue, nervous irritability, restless sleep, 
low resistance and loss of appetite. 

(c) That “#114 Stressvite,” “Phoenix #117 B—Plexol” and “#119 
Super-Plex’’ will be of benefit in the treatment. of lack of pep, weak- 
ness, tiredness, nervousness and digestive difficulty. 

(d) That “#310 Vegerol Plus B-Plexol” will be of benefit in the 
treatment of underweight, exhaustion, premature aging and loss of 
youthful vitality and appearance. 

(e) That “£110 Vegerol”: 

(1) Will be of benefit in the treatment of premature aging, restless 
sleep, nervous irritability, loss of strength and poor digestion; and 

(2) Will improve liver function and fat metabolism. 

(f) That “#50 Gerichol” will be of benefit in the treatment of 
cardiac conditions, and will lower the blood cholesterol level. 

(g) That “Geri-Aids—Formulation No. 108” will improve liver 
function and fat metabolism. 

Par. 7. The said advertisements were and are misleading in mate- 
rial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact: 

(a) None of respondents’ preparations are United States Govern- 
ment standard formulations. 

(b) Neither “Vitagran—Formulation No. 115”, “Phoenix No. 215 
Vitagran-Forte” nor “Phoenix No. 116 Multi-Thera” will be of benefit 
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in the treatment of excessive fatigue, nervous irritability, restless 
sleep, low resistance or loss of appetite except in a small minority of 
persons whose excessive fatigue, nervous irritability, restless sleep, low 
resistance and loss of appetite are symptoms of an established defi- 
ciency of one or more of the nutrients provided by these said prep- 
arations. 

. Furthermore, the statements and representations have the capacity 
and tendency to suggest and do suggest to persons who suffer exces- 
sive fatigue, nervous irritability, restless sleep and loss of appetite, 
and who have low resistance, that there is a reasonable probability that 
they have symptoms which will respond to treatment by the use of 
“Vitagran—Formulation No. 115,” “Phoenix No. 215 Vitagran-Forte” 
or “Phoenix No. 116 Multi-Thera.” In the light of such statements 
and representations, said advertisements are misleading in a material 
respect and therefore constitute “false advertisements” as that term is 
defined in the Federal Trade Commission Act, because they fail to 
reveal the material fact that in the great majority of persons who 
suffer excessive fatigue, nervous irritability, restless sleep and loss of 
appetite, and who have low resistance, these symptoms are not caused 
by an established deficiency of one or more of the nutrients provided 
by “Vitagran—Formulation No. 115”, “Phoenix No. 215 Vitagran- 
Forte” or “Phoenix No. 116 Multi- Thera,” and that in such cases 
these said preparations will be of no benefit. 

(c) Neither “4#114 Stressvite,” “Phoenix #117 B-Plexol” nor 
“#119 Super-Plex” will be of benefit in the treatment of lack of 
pep, weakness, tiredness, nervousness or digestive difficulty, except in 
a small minority of persons whose lack of pep, weakness, tiredness, 
nervousness and digestive difficulty are symptoms of an established 
deficiency of one or more of the nutrients provided by these prep- 
arations. 

Furthermore, the statements and representations have the capacity 
and tendency to suggest and do suggest to persons who suffer lack of 
pep, weakness, tiredness, nervousness and digestive difficulty that there 
is a reasonable probability that they have symptoms which will re- 
spond to treatment by the use of “#114 Stressvite,” “Phoenix +117 
B-Plexol” or “#4119 Super-Plex”. In the light of such statements 
and representations, said advertisements are misleading in a material 
respect and therefore constitute “false advertisements” as that term 
is defined in the Federal Trade Commission Act, because they fail 
to reveal the material fact that in the great majority of persons who 
suffer lack of pep, weakness, tiredness, nervousness or digestive dif- 
ficulty, these symptoms are not caused by an established deficiency 
of one or more of the nutrients provided by “#114 Stressvite,” 
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“Phoenix #117 B-Plexol” or “#119 Super-Plex”, and that in such 
cases these said preparations will be of no benefit. 

(d) “#310 Vegerol Plus B-Plexol” will not be of benefit in the 
treatment of underweight, exhaustion, premature aging or loss of 
youthful vitality or appearance except in a small minority of persons 
whose underweight, exhaustion, premature aging or loss of youthful 
vitality or appearance are symptoms of an established deficiency of 
one or more of the nutrients provided by this said preparation. 

Furthermore, the statements and representations have the capacity 
and tendency to suggest and do suggest to persons who are under- 
weight and exhausted and who suffer premature aging and loss of 
youthful vitality and appearance that there is a reasonable prob- 
ability that they have symptoms which will respond to treatment 
by the use of “#310 Vegerol Plus B-Plexol”. In the light of such 
statements and representations, said advertisements are misleading in 
a material respect and therefore constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act, because 
they fail to reveal the material fact that in the great majority of 
persons who are underweight and exhausted and who suffer premature 
aging and loss of youthful vitality and appearance these symptoms 
are not caused by an established deficiency of one or more of the 
nutrients provided by “4310 Vegerol Plus B- Plexol” and that i in such 
cases this said preparation will be of no benefit. 

(e) “24110 Vegerol”— 7 

(1) Will not be of benefit in the treatment of premature aging, 
restless sleep, nervous irritability, loss of strength or poor digestion 
except in a small minority of persons whose premature aging, restless 
sleep, nervous irritability, loss of strength and poor digestion are 
symptoms of an established deficiency of one or more of the nutrients 
provided by this said preparation. 

Furthermore, the statements and repinacette have the capacity 

‘and tendency to suggest, and do suggest, to persons who suffer prema- 

ture aging, restless sleep, nervous irritabiilty, loss of strength and 
poor digestion that there is a reasonable probability that they have 
symptoms which will respond to treatment by the use of “#110 
Vegerol”. In the light of such statements and representations, said 
advertisements are misleading in a material respect and therefore 
constitute “false advertisements” as that term is defined in the Federal 
Trade Commission Act, because they fail to reveal the material fact 
that in the great majority of persons who suffer premature aging, 
restless sleep, nervous irritability, loss of strength and poor digestion, 
these symptoms are not caused by an established deficiency of one or 
more of the nutrients provided by “#110 Vegerol”, and that in 
such cases this said preparation will be of no benefit; and 
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(2) Will not improve liver function or fat metabolism. 

(f) “4£50 Gerichol”, will not. be of benefit in the treatment of 
cardiac conditions, and will not lower the blood cholesterol level. 

(g) “Geri- Aids—Formulation No. 108” will not improve liver func- 
tion or fat metabolism. eit 

Par. 8. The dissemination by the respondents of the false adver- 
tisements, as aforesaid, constituted, and now constitutes, unfair and 
deceptive acts and practices, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Mr. Berryman Davis for the Commission. 
Gersten, Butler & Gersten, Hartford, Conn., for respondents. 


Intr1au Decision By Raymonp J. Lyncu, Heartne ExaMInEer 


_ The complaint in this proceeding, issued May 15, 1961, charges the 
above-named respondents with violation of the provisions of the 
Federal Trade Commission Act. 

On July 18, 1961, there was submitted to the Sinphacres hearing 
examiner an: Pome between: respondents and counsel. supporting 
the complaint providing for the entry of a consent order. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the cease and desist. order there set forth may be 
entered without further notice and have the same force and effect 
as if entered after a full hearing and the document includes a waiver 
by the respondents of all rights. to challenge or contest the validity 
of the order issuing in accordance therewith. The agreement further 
recites that it is for settlement purposes only and does not constitute 
_ an admission by the respondents that they have violated the law as al- 
leged in the complaint, and that the complaint may be used in con- 
struing the terms of the order. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the Com- 
mission. : 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appropriate 
basis for settlement and disposition of this proceeding, the agreement. 
is hereby accepted, and it is ordered that said soa shall not 
become a part of the official record unless and until it becomes a part. 
of the decision of the Commission. The following jurisdictional 
findings are made and the following order issued. 

1, Respondent Phoenix. Pharmaceutical Company is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Connecticut, with its principal office and place of busi- 
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ness located at 1001 Albany Avenue, in the City of Hartford, 
Connecticut. 

Respondent The Vitamin Center, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 1001 Albany Avenue, in the City of Hartford, Connecticut. 
This said corporate respondent is a subsidiary of corporate respondent 
Pheonix Pharmaceutical Company, and is a distributor and retail 
outlet for corporate respondent Phoenix Pharmaceutical Company in 
connection with the advertising and sale of various preparations. 

Respondents Aaron Honiberg and Julian Gross are officers of both 
corporate respondents. They formulate, direct and control the acts 
and practices of both of the corporate respondents. The address of 
respondent Aaron Honiberg is the same as that of corporate respond- 
ents. The address of respondent Julian Gross is 770 Asylum Ave- 
nue, Hartford, Connecticut. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents and the proceeding 
is in the public interest. 

ORDER 


Lt iz ordered, That Phoenix Pharmaceutical Company, a corpora- 
tion, and its officers, and Aaren Honiberg and Julian Gross, indi- 
vidually and as officers of this said corporation, and The Vitamin 
Center, Inc., a2 corporation, and its officers, and Aaron Honiberg and 
Julian Gross, individually and as officers of this said corporation, and 
respondents’ agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of the preparations designated “Vitagran— 
Formulation No. 115,” “Phoenix No. 215 Vitagran-Forte,” “Phoenix 
No. 116 Multi-Thera,” “#110 Vegerol,” “#114 Stressvite,” “Phoenix 
#117 B-Plexol,” “#119 Super-Plex,” “#310 Vegerol Plus B-Plexol,” 
“450 Gerichol,” and “Geri-Aids—Formulation No. 108,” or any other 
preparations of substantially similar composition or possessing sub- 
stantially similar properties, under whatever name or names sold, do 
forthwith cease and desist, directly or indirectly : 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication : 

(a) That their preparations, or any of them are United States 
Government standard formulations; 

(b) That “Vitagran—Formulation No. 115,” “Phoenix No. 215 Vita- 
gran-Forte” or “Phoenix No. 116 Multi-Thera” will be of benefit in the 
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treatment of excessive fatigue, nervous irritability, restless sleep, low 
resistance or loss of appetite, unless such advertisement expressly 
limits the effectiveness of the preparations to those persons whose 
symptoms have been caused by an established deficiency of one or more 
of the nutrients provided by the preparations and, further unless the 
-advertisement clearly and conspicuously reveals the fact that in the 
great majority of persons these symptoms are caused by conditions 
other than those which may respond to treatment by the use of the 
‘preparations, and that in such eae the Ppeparacions will not be 
of benefit. - 

(c) That “34114 Stressvite”, “Phoenix #117 B-Plexol” or “#119 
Super! Plex” will be of benefit in the treatment of lack of pep, weak- 
ness, tiredness, nervousness or digestive difficulty, unless such adver- 
~tisement: expressly limits the effectiveness of the preparations to those 
persons whose symptoms have been caused by an established deficiency 
of one or more of the nutrients provided by ‘the preparations, and, 
further, unless the advertisement clearly and conspicuously reveals 
the fact that in the great majority of persons these symptoms are 
caused by conditions other than those which may respond to treatment 
by the use of the preparations, and that in such persons the prepara- 
tions will not be of benefit. 

“(d) That “#310 Vegerol Plus B-Plexol” will be of benefit i inthe 
‘treatment of: underweight, exhaustion, premature aging or loss’ of 
‘youthful vitality or appearance unless such: advertisement expressly 

“Vimits" the’ effectiveness of the*preparation to those persons whose 
symptoms have been caused by an established deficiency of one or 
‘more of the nutrients provided by the preparation, and, further, unless 
‘the advertisement clearly and conspicuously reveals the fact that in 
the great majority of persons these symptoms are caused by conditions 
‘other than those which may respond to treatment by the use of the 
‘preparation and that in such persons the preparation will not be of 
benefit. ; 

(e). That “#110 Veerol”: 

(1) Will be of benefit in the treatment: of premature aging, rssh 
sleep, nervous irritability, loss of strength or poor digestion, unless 
such advertisement expressly limits the effectiveness of the prepara- 
tion to those persons whose symptoms have been caused by an estab- 
lished deficiency of one or more of the nutrients provided by the 
preparation, and, further, unless the advertisement clearly and con- 
spicuously reveals the fact that in the great majority of persons these 

“symptoms are caused by conditions other than those which may 
respond to treatment by the use of the preparation, and that in such 
persons the preparation will not be of benefit. 

(2) ‘Will improve liver function or fat metabolism. 
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(f) That “3:50 Gerichol” will be of benefit in the treatment of 
cardiac conditions, or will lower the blood cholesterol level. 

(g) That “Geri- Aids—Formulation No. 108” will improve liver 
function or fat metabolism. 

2. Disseminating or causing the dissemination of any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” ‘is 
defined in the Federal Trade Commission Act, of said preparations, 
which advertisement contains any of the representations prohibited in 
paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 5th day of 
October 1961, become the decision of Lig Commission; and, 
accordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE MATTER OF 


SURGICAL APPLIANCE INDUSTRIES, INC., ET AL. 


CONSENT. ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8407. Complaint, June 1, 1961—Decision, Oct. 5, 1961 


Consent order requiring Cincinnati, Ohio, distributors of women’s nylon elastic 
hosiery to retailers, to cease representing falsely in catalogs, in advertising 
mats supplied to customers, on boxes in which the hose was sold, and on 
folders enclosed therein, that the hosiery’ was “70 gauge’, when it was 
substantially less than 70 gauge. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Siepeiaal Appliance 
Industries, Inc., a corporation, and William A. Pease, naeaad M. Pease 
and Walter J. Gruber, individually and as officers of suid corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a proceeding by it in 
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respect’ thereof would be in the public interest, hereby issues its com- 
ee stating its charges in that respect as follows: 

»Paracraru 1. Respondent, Surgical Appliance Industries, Inc. is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State a Ohio, with its principal office and 
place of business located at Erie Avenue at Pennsylvania Railroad, 
in the City of Cincinnati, State of Ohio. 

Respondents William A. Pease, Isaac M. Pease and Walter J. 
Gruber are officers of the corporate respondent. They formulate, 
direct.and control the acts and practices of the corporate respondent 
including the acts and practices hereinafter set forth. Their address 
is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribution 
of women’s nylon elastic hosiery to retailers for resale to the public. 
They advertise and sell said product under the trade name OTC and 
Ohio Truss Company. 

Par. 3. In the course and conduct cf their business, respondents 
now cause, and for some time last past have caused, their said product, 
when sold, to be shipped from their place of business in the State of 
Ohio to purchasers thereof located in various other States of the 
United States and in the District of Columbia, and maintain, and at 
all times mentioned herein have maintained, a substantial course of 
trade in said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. £233 

Par. 4. In.the course:and conduct of their business, and for the 
purpose of inducing the sale of their elastic hosiery, respondents have 
stated in catalogs, in advertising mats supplied to customers, on the 
boxes in which said hose is sold and the folders enclosed therein that 
said hosiery is “70 gauge”. 

_ Par. 5. Respondents’ hosiery is manufactured on a circular knit- 
ting machine. The term “gauge” as applied to respondents’ circular 
knit hosiery means the number of needles employed per 114 inches of 
the needle circle of said knitting machine. 

Par. 6. Said statement referred to in Paragraph Four was false 
misleading and deceptive. In truth and in fact said hosiery was sub- 
stantially less than 70 gauge. 

Par. 7. By the aforesaid practices referred to in Paragraph Four 
respondent places in the hands of retailers means and instrumentalities 
by and through which they may mislead the public as to the gauge of 
respondents’ hosiery. 

Par. 8. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
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with corporations, firms and individuals in the sale of hosiery of the 
same general kind and nature as those sold by respondents. 

Par. 9. The use by respondents of the aforesaid false, misleading 
and deceptive statement, representation and practice has had, and now 
has, the tendency and capacity to mislead members of the purchasing 
public into the erroneous and mistaken belief that said statement and 
representation was and is true and into the purchase of substantial 
quantities of respondents’ product by reason of said erroneous and 
mistaken belief. As a consequence thereof, substantial trade in com- 
merce has been, and is being, unfairly diverted to respondents from 
their competitors and substantial injury has thereby been, and is being 
done to competition in commerce. 

Par. 10... The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Charles W. O’Connell for the Commission ; 
Wood, Herron & Evans, by Mr. Truman A. Herron, Cincinnati, for 
respondents. 


InirrAu Dectston By Asner E. Lirscomp, Heartnc EXAMINER 


The complaint herein was issued on June 1, 1961, charging Respond- 
ents with violation of the Federal Trade Commission Act, by dissemi- 
nating, in catalogs, advertising mats and folders, and on boxes, a 
false, misleading and deceptive statement of the gauge of the women’s 
nylon elastic hosiery sold and distributed by them. 

Thereafter, on August 4, 1961, Respondents, their counsel, and 
counsel supporting the complaint herein entered into an Agreement 
Containing Consent Order To Cease And Desist, which was approved 
by the Chief, Division of General Advertising, and the Director of the 
Commission’s. Bureau of Deceptive Practices, and. thereafter, on 
August 11, 1961, submitted to the Hearing Examiner for consideration. 

The agreement identifies Respondent Surgical Appliance Industries, 
Inc., as an Ohio corporation, with its office and principal place of busi- 
ness located at Erie Avenue at Pennsylvania Railroad, Cincinnati, 
Ohio; Respondents William A. Pease and Isaac M. Pease as officers 
of the corporate Respondent, and Respondent Walter. J. Gruber as a 
former officer thereof, their address being the same as that of the 
corporate Respondent. 

Respondents admit all the jurisdictional facts alleged in the com- 
plaint, and agree that the record may be taken as if findings of juris- 
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dictional facts had been duly made in accordance with such allega- 
tions. 

Respondents waive any further procedure before the Hearing 
Examiner and the Commission; the making of findings of fact and 
conclusions of law; and all of the rights they may have to challenge 
or contest the validity of the order to cease and desist:entered in ac- 
cordance with the agreement. All parties agree that the record on 
which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; that 
the order to cease and desist, as contained in the agreement, when it 
shall have become a part of the decision of the Commission, shall have 
the same force and effect as if entered after a full hearing, and may 
be altered, modified or set aside in the manner provided for other 
orders; that the complaint herein may be used in construing the terms 
of said order; and that the agreement is for settlement purposes only 
and does not constitute an admission by Respondents that they have 
violated the law as alleged in the complaint. 

The agreement contains a recommendation that the complaint. be 
dismissed as to Respondent Walter J. Gruber as .an officer of the 
corporate Respondent for the reason that he is no longer an officer 
of the corporation, as more fully set forth in the affidavit attached 
to and made a part of the agreement. 

After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance with the 
terms of the aforesaid agreement, the Hearing Examiner accepts the 
Agreement Containing Consent Order To Cease and Desist; finds 
that the Commission has jurisdiction over the Respondents and over 

their acts and practices as alleged in the complaint; and finds that 
this proceeding is in the public interest. Therefore, 

Lt is ordered, That respondents Surgical Appliance Industries, Inc., 
a corporation, and its officers, and Respondents William A. Pease and 
Isaac M. Pease, individually and as officers of said corporation, and 
Walter J. Gruber, individually, and Respondents’ agents, representa- 
tives and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
elastic hosiery, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Misrepresenting, directly or indirectly, the gauge of said hosiery ; 

2. Representing directly or indirectly that hosiery knit on a cir- 
cular knitting machine is of a stated gauge unless the term “gauge” 
denotes the number of needles employed per 114 inches of the knitting 
circle of said machine; 
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3. Furnishing or otherwise placing in the hands of others the means 
and instrumentalities by and through which they may mislead and 
deceive the public in the manner or as to the things hereinabove 
inhibited. 

It is further ordered, That the complaint be, and the same hereby 
is, dismissed as to Respondent Walter J. Gruber as an officer of 
Respondent corporation. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 5th day of October 1961, become the decision 
of the Commission; and, accordingly: 

It is ordered, That respondents Surgical Appliance Industries, Inc., 
a corporation, William A. Pease and Isaac M. Pease, individually and 
as officers of said corporation; and Walter J: Gruber, individually, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with the order 
to cease and desist. 


In THE Marrer or 


TILE AND APPLIANCE MART, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8278. Complaint, Jan. 27, 1961—Decision, Oct. 9, 1961 


Consent order requiring two associated concerns—in Wheeling, W. Va., and 
Youngstown, Ohio, respectively—and their common officer, to cease deceptive 
pricing of their products through representing falsely in newspaper adver- 
tising—by such statements as “Armstrong Woodgrain Floor Tile Reg. 15¢ 
10¢”, “100 Blocks Asphalt Tile Reg. Value $7.00 $4.88”—that the higher 
prices following “Reg.” or “Regularly” or “Reg. Value” were the usual 
retail prices and purchasers would save the difference between these and 
the lower “sale” prices; by statements “Save 62% and more”, ‘Everything 

. sold at approximately 80% off’, that prices had been reduced by the 
given percentage ; and through use of the terms “Clearance Sale” and “Ware- 
house clearance Tile sale” that customary retail prices were reduced. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Tile and Appliance 
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Mart, Inc. and Tile Mart, Inc., of Youngstown, corporations, and 
Irving M. Molever, individually and.as an officer of said corporations, 
herein after referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Tile and Appliance Mart, Inc. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its principal office and 
place of business located at 14th and Main Streets, in the City of 
Wheeling, State of West Virginia. 

Respondent Tile Mart, Inc. of Youngstown is a corporation orga- 
nized, existing and doing business under and by virtue of the laws 
of the State of Ohio with its principal office and place of business 
located at 793 Wick Avenue, in the City of Youngstown, State of Ohio. 

Respondent Irving M. Molever is an officer of the corporate respond- 
ents. He formulates, directs and controls the acts and practices of 
the corporate respondents, including the acts and practices herein- 
after set forth. His address is Carlton House, Pittsburgh, Pennsyl- 
vania. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribution 
of tile, paint and various hardware items to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said mer- 
chandise, when sold, to be shipped from their respective places of 
business in the States of West Virginia and Ohio to purchasers thereof 
located in various other States of the United States, and maintain, 
and at all times mentioned herein have maintained, a substantial 
course of trade in said merchandise in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business and for the 
purpose of inducing the sale of their said merchandise, respondents 
have made numerous statements in advertisements inserted in news- 
papers as to reduced prices, savings, special sales and other representa- 
tions regarding the price or value of their merchandise. 

A. Typical, but not all inclusive of such statements made by re- 
spondents Tile and Appliance Mart, Inc. and Irving M. Molever, are 
the following: 


Armstrong “EXCELON” Vinyl Plastic Regularly 21¢—12¢ 
Armstrong Woodgrain Floor Tile Reg. 15¢—10¢ 

100% Vinyl Tile Homogeneous “Goodyear” Reg. 34¢ ea.—17¢ ea. 
Ceiling Tile Reg. 21¢—12¢ 

CONGOWALL Famous “Gold Seal” Reg. 59¢—29¢ ft 
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Hi Glo Porch-Deck enamel—Hi Glo House Paint Reg. $6.95 Gal.—Now $3.89 Gal. 

Texture Tone Plaster Paint Reg. $6.95 gal—Now $3.89 gal. 

Paint Sale—Famous “Rubber Tuft” Wall paint $3.89 gal—Reg. $6.95. 

Turpentine Reg. $1.99 gallon—99¢. 

Garbage Cans Reg. $3.99—$1.99. 

Bathtub Enclosure Reg. $69.95—$39. 95. 

100 Blocks Asphalt Tile Reg. Value $7.00—$4.88—B Color. 

100 Blocks Linoleum Tile Armstrong Woodgrain Reg. $15.00 Value rep: 88. 

Save 62% and more. 

Everything will be sold at approximately 80% off. 

Clearance Sale—Everything must be cleared. 

B. Typical, but not all inclusive of such statements made by re- 
spondents Tile Mart, Inc., of Youngstown and Irving M. Molever,. 
are the following: 

Vinyl Plastic Floor Tile Reg. 21¢d—12¢. 

Famous Armstrong “Excelon” Vinyl Plastic Tile 100 Tiles $17.99—Regularly 
$21.00. 

Woodgrain Floor Tile Reg. 15¢—10¢ ea. 

Woodgrain Tiles—100 Tiles $14.99—Regularly $18.00. 

Woodgrain Tile Reg. 17¢ ea.—10¢ ea. 

“Goodyear” 100% vinyl—34¢ value! Now at Tile Mart 17¢. 

Armstrong “EXxxcelon” 18¢ Elsewhere—12¢ ea. 

Woodgrain Tile 15¢ Elsewhere—10¢ ea. 

Warehouse clearance Tile sale. 

Save 62%. 

Par. 5. By means of the aforesaid statements in PARAGRAPH 
FOUR A, and others of the same import but not specifically set forth, 
respondents Tile and Appliance Mart, Inc. and Irving M. Molever 
have represented, directly or by implication: 

1. That the higher prices listed under the denomination “Reg.” or 
“Regularly” were the prices at which the advertised merchandise had 
been usually and customarily sold by respondents at retail in the re- 
cent regular course of business and that savings amounting to the 
differences between these prices and the lower “sale” prices would 
result to purchasers. 

2. That the higher prices listed under the denomination “Reg. 
Value” were the prices at which the advertised merchandise was 
usually and customarily sold at retail in the trade area in which the 
representation was made and that savings amounting to the difference 
between these prices would result to purchasers. 

3. Through the use of the statements “Save 62% and more” and 
“Everything will be sold at approximately 80% off” that respondents’ 
usual and customary retail price of the advertised merchandise in the 
recent regular course of business had been reduced by 62% and ap- 
proximately 80% and savings to that extent from respondents’ usual 


and customary prices were afforded to purchasers. 
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4, Through the use of the statement “clearance sale” that respond- 
ents’ usual and customary retail prices of the advertised merchandise 
in the recent, regular course of business had been reduced. 

Par. 6. By means of the aforesaid statements in PARAGRAPH 
FOUR B and others of the same import but not specifically set forth, 
respondents Tile Mart, Inc., of Youngstown and Irving M. Molever 
have represented, directly or by implication: 

1. That the higher prices listed under the denomination “Reg.” or 
“Regularly” were the prices at which the advertised merchandise had 
been usually and customarily sold by respondents at retail in the recent 
regular course of business and that savings amounting to the differ- 
ences between these prices and lower “sale” prices would result to 
purchasers. 

2. That the higher prices listed under the denomination “Value” or 
“Elsewhere” were the prices at which the advertised merchandise was 
usually and customarily sold at retail in the trade area in which the 
representation was made and that savings amounting to the difference 
between these prices and the lower “sale”. prices would. result to 
purchasers. 

3. Through the use of the statement “Save 62%” that respondents’ 
usual and customary retail prices of the advertised merchandise in the 
recent, regular course of business had been reduced by 62% and sav- 
ings to that extent from respondents’ usual and customary prices was 
afforded to purchasers. 

4, Through the use of the statement “Wiarehouse clearance tile sale” 
that respondents’ usual and customary retail price of the advertised 
merchandise in the recent, regular course of business had been reduced. 

Par. 7. The aforesaid statements and representations were and are 
false, misleading and deceptive. In truth and in fact: 

1. The higher prices listed under the denomination “Reg.”, “Regu- 
lar” or “Regularly” were not the usual and customary prices at which 
the advertised merchandise had been usually and customarily sold by 
respondents at retail in the recent, regular course of business, but were 
in excess of such prices and that savings amounting to the difference 
between these prices and the lower “sale” prices would not result to 
purchasers. 

2. The higher prices listed under the denomination “Reg. Value”, 
“Value” or “Elsewhere” were not the prices at which the advertised 
merchandise was usually and customarily sold at retail in the trade 
area where the representation was made, but were in excess of such 
prices and savings amounting to the differences between these prices 
and the lower “sale” prices would not result to purchasers. 

3. Respondents’ usual and customary retail prices of the advertised 
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merchandise in the recent, regular course of business had not been 
reduced by 62% and approximately 80% and 62%, respectively, and 
savings to the extent of the percentages stated from the réspective 
respondents’ usual and customary prices were not afforded ‘to 
purchasers. 

4. Respondents’ usual and customary retail prices in the recent, 
regular course of business of the merchandise advertised aye 
ance sale” and “warehouse clearance tile sale”, respectively, had not 
been reduced. 

Par. 8. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of tile, paint and 
hardware of the same general kind as that sold by respondents. 

Par. 9. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ merchandise by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been, 
and is being, done to competition in commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the respond- 
ents in the proceeding with violation of the Federal Trade Commission 
Act and an agreement by and between respondents and counsel sup- 
porting the complaint, which agreement contains an order to cease and. 
desist, an admission by the respondents of all the jurisdictional facts 
alleged in the complaint, a statement that the signing of said agree- 
rnent is for settlement purposes only and does not constitute an admis- 
sion by respondents that the law has been violated as alleged in the 
complaint, and waivers and provisions as required by the Commis- 
sion’s rules, and further provides for dismissal of the complaint as to 
respondent Irving M. Molever in his capacity as an individual re- 
spondent; and 
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The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for an appropriate disposition of the proceeding, 
the agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

i Respondent Tile and Appliance Mart, Inc. is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Pennsylvania, with its principal office and place of busi- 
ness located at 14th and Main Streets, in the City of Wheeling, State 
of West Virginia. 

Respondent Tile Mart, Inc., of Youngstown is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Ohio with its principal office and place of business located 
at 793 Wick Avenue, in the City of Youngstown, State of Ohio. 

Respondent Irving M. Molever is an officer of the corporate respond- 
ents. His address is Carlton House, Pittsburgh, Pennsylvania. 

_.2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public.interest. 

ORDER 


Tt is ordered, That respondents Tile and Appliance Mart, Inc., and 
Tile Mart, Inc., of Youngstown, corporations, and their officers, and 
Irving Molever, as an officer of said corporations, and the respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for Se sale 
or distribution of tile and other merchandise, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from : 

1. Representing, directly or by implication, that any amount is 
respondents’ usual and customary retail price of merchandise when it 
is in excess of the price at which such merchandise is usually and 
customarily sold by respondents at retail in the recent regular course 
of business. 

2. Using the word “Reg.” or “Regularly” to describe or refer to the 
retail price of merchandise when such amount is not the price at which 
the merchandise has been usually and customarily sold by respondents 
at retail in the recent, regular course of business. 

3. Representing, directly or by implication, that any amount is the 
price at which merchandise is usually and customarily sold at retail 
in the trade area, or areas, where the representation is made, when it is 
in excess of such price. 

4. Using the words “Reg. value”, “Value” or “Elsewhere” to des- 
cribe or refer to the retail price of merchandise when such amount 
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is not the price at which the merchandise has been usually and cus- 
tomarily sold at retail in the trade area, or areas, where the representa- 
tion is made. 

5. Representing, directly or by implication, that any savings are 
afforded from respondents’ usual and customary retail prices in the 
purchase of merchandise unless the price at which the merchandise 
is offered constitutes a reduction from the price at which it has been 
sold by respondents at retail in the recent, regular course of business. 

6. Representing, directly or by. implication, that any saving jis af- 
forded in the purchase of merchandise from the price at which said 
merchandise is usually and customarily sold at retail in the trade area, 
or areas, where the representation is made unless the price at. which 
it is offered constitutes a reduction from such price. 

7. Using percentage savings claims to represent that merchandise 
is offered at a reduction from respondents’ usual and customary retail 
price unless the price of such merchandise has been reduced in direct 
proportion to the percentage stated from respondents’ usual and cus- 
tomary price in the recent, regular course of business. 

8. Using the word “Sale” to represent, directly or by implication, 
that merchandise is offered at a reduction from respondents’ usual 
and customary retail price in the recent, regular course of business, 
unless such is the fact. 

9. Misrepresenting in any manner the amount of savings available 
to purchasers of respondents’ merchandise, or the amount by which the 
price of said merchandise is reduced from the price at which it is 
usually and customarily sold by respondents in the recent, regular 
course of their business, or from the price at which said merchandise 
is usually and customarily sold in the trade area, or areas, where the 
representation is made. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Irving M. Molever in his indi- 
vidual capacity. . 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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SEYMOUR LUSTIG DOING BUSINESS AS SEYMOUR 
LUSTIG 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8214. Complaint, Dec. 8, 1960—Decision, Oct. 10, 1961 


Consent order requiring an Orlando, Fla., distributor-broker of citrus fruit and 
and produce to cease violating Sec. 2(c), of the Clayton Act by unlawfully 
receiving brokerage or discounts in lieu of brokerage from various packers 
or sellers on purchases for his own account for resale, receiving a lower net 
price which reflected an allowance of brokerage, and receiving brokerage 
as the buyer’s representative in numerous transactions. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParacraPy 1. Respondent Seymour Lustig is an individual doing 
business as Seymour Lustig under and by virtue of the laws of the 
State of Florida, with his office and principal place of business located 
at Orlando, Florida, with mailing address as Post Office Box 7505, 
Orlando, Florida. 

Par. 2. Respondent is now and for the past several years has been 
engaged in business as a distributor and selling agent, purchasing citrus 
fruit and produce for his own account for resale, as well as a buying 
broker representing buyers in the purchase of citrus fruit and produce 
for said buyers. A substantial part of respondent’s business is in the 
purchase, sale and distribution of citrus fruit and produce, hereinafter 
sometimes referred to as food products, purchased from packers or 
sellers located in several states of the United States but more par- 
ticularly the State of Florida. 

Par. 3. In the course and conduct of his business for the past 
several years, but more particularly since January 1, 1959, in the 
purchase, sale and distribution of food products for his own account, 
or for the account of buyers represented by respondent, respondent 
has directly or indirectly shipped and transported, or caused said 
food products when purchased or sold to be shipped or transported, 
from the various packers’ packing plants or places of business located 
in the State of Florida, as well as in other states, to respondent or to 
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respondent’s customers located in many states other than the state 
in which the shipment originated. ‘Thus, for the past several years 
respondent has been, and is now, engaged in a continuous course of 
trade in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, as amended. r Vd . 

Par. 4. In the course and conduct of his business in commerce 
as aforesaid for the past several years, but more particularly. since 
January 1, 1959 to the present time, respondent has made and is now 
making numerous and substantial purchases of citrus fruit and prod- 
uce for his own account for resale from various packers or sellers, 
on which purchases respondent has received and accepted, and is now 
receiving and accepting, directly or indirectly, from said packers or 
sellers, something of value as a commission, brokerage, or other com- 
pensation, or an allowance or discount in lieu thereof, In many 
instances respondent has received a lower net price which reflected 
the allowance of said commission or brokerage, or a discount in lieu 
thereof, in connection with said purchases, 

Further, respondent has, in numerous transactions, represented the 
buyer as the buyer’s agent in connection with the purchase of citrus 
fruit or produce, but received a brokerage or commission, ora dis- 
count in lieu thereof, from the seller on said purchase transactions. 

Par. 5. The acts and practices of respondent in receiving and 
accepting from sellers a brokerage or commission, or an allowance or 
discount in lieu thereof, on his own purchases or on purchases for a 
buyer where respondent was acting for or on behalf of said buyer in 
said transaction, as hereinabove alleged and described, are in viola- 
tion of subsection (c) of Section 2 of the Clayton Act, as amended 
(U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the 
respondent named in the caption hereof with violation of subsection 
(c) of Section 2 of the Clayton Act, as amended, and an agreement 
by and between respondent and counsel supporting the complaint, 
which agreement contains an order to cease and desist, an admission 
by the respondent of all the jurisdictional facts alleged in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondent that 
he has violated the law. as alleged in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement. provides 
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an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered: 

1. Respondent Seymour Lustig is an individual doing business as 
Seymour Lustig under and by virtue of the laws of the State of 
Florida, with his office and principal place of business located at 
Orlando, Florida, with mailing address as Post Office Box 7505, 
Orlando, Florida. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It 7s ordered, That respondent Seymour Lustig, individually and 
doing business as Seymour Lustig, and respondent’s agents, represen- 
tatives, and employees, directly or through any corporate, partner- 
ship, sole proprietorship, or other device, in connection with the 
purchase of citrus fruit or produce in commerce, as “commerce” is 
defined in the Clayton Act, do forthwith cease and desist from: 

- Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in leu thereof, upon or in connection with 
any purchase of citrus fruit or produce for respondent’s own account, 
or where respondent is the agent, representative, or other intermediary 
acting for or in behalf, or is subject to the direct or indirect control, 
of any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 


In THE Marrer or 


JERRY GROSS DOING BUSINESS AS TRANSPARENT 
GLASS COATINGS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8353. Complaint, Apr. 13, 1961—Decision, Oct. 10, 1961 


Consent order requiring a Los Angeles distributor of transparent window coat- 
ings to retailers, to cease representing falsely in newspaper and other 
advertising and through statements of salesmen that he manufactured said 
product, that it had been used, endorsed, and approved by nationally 
known concerns, and that it had been tested by reputable testing companies. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Jerry Gross, an 
individual, trading and doing business as Transparent Glass Coatings 
Company, hereinafter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect. thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent Jerry Gross is an individual trading 
and doing business as Transparent Glass Coatings Company, with his 
principal office and place of business located at 533 North La Cienega 
Boulevard, Los Angeles, California. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the advertising, offering for sale, sale and distribution of 
transparent plastic window coatings to dealers for resale to the public. 

Par. 3. In the course and conduct of his business, respondent now 
causes, and for some time last past has caused, his said product, when 
sold, to be shipped from his place of business in the State of Cali- 
fornia to purchasers thereof located in various other States of the 
United States, and maintains, and at all times mentioned herein has 
maintained, a substantial course of trade in said product in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of his business, and for the 
purpose of inducing the sale of his product, respondent has made 
certain statements and representations with respect thereto, in news- 
papers, circulars, and by other advertising media, including oral 
representation made by the respondent and his salesmen. By and 
through the use of such statements and representations, and others 
of similar import, but not specifically set out herein, respondent 
represented, directly and by implication : 

1. That he manufactured said product. 

2. That said product had been used by, and had the endorsement 
and approval of, certain nationally known concerns. 

3. That said product had been tested by the United States Testing 
Company, Inc., and by Albert L. Chaney Chemical Laboratory. 

Par. 5. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact: 

1. Respondent does not manufacture said product. 

2, Said product has not been used, endorsed or approved by certain 
nationally known concerns for which respondent claims to have 
rendered service. 

3. Tests represented to have been made by the United States Testing 
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Company, Inc., and Albert L.. Chaney Chemical Laboratory were 
not test reports of respondent’s product. 

Par. 6. In the conduct of his business, and at all times mentioned 
herein, respondent has been in substantial competition in commerce 
with corporations, firms and individuals engaged in the sale of a 
product of the same general kind and nature as that sold by respondent. 

Par. 7. The use by respondentof the aforesaid false, misleading 
-and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 

‘ynents and representations were, and are, true and into the purchase 
of substantial quantities of respondent’s product by reason of said 
‘erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to re- 
spondents from their competitors and substantial injury has thereby 
‘been, and is being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondent’s competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of compe- 
tition, In commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the 
respondent named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondent 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondent of all the 
jurisdictional facts alleged in the complaint, a statement that the 
signing of said agreement is for settlement purposes only and does not 
constitute an admission by respondent that he has violated the law as 
alleged in the complaint, and waivers and provisions as required by 
the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
-an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 

1, Respondent: Jerry Gross is an individual trading and doing 
~ business as Transparent Glass Coatings Company, with his office and 
principal place of business located at 533 North La Cienega Boulevard, 
in the City of Los Angeles, State of California. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceed- 
ing is in the public interest. 

ORDER 


It is ordered, That respondent Jerry Gross, an individual, trading 
and doing business as Transparent Glass Coatings Company, or 
trading and doing business under any other name or names, and 
respondent’s representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of transparent plastic glass coatings, or any 
other merchandise, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or by implication: 

1. That he manufactures the products sold by him when such is not 
the fact; 

2. That any products have been used by, or had the endorsement 
and approval of any concern when such is not the fact; and 

3. That any product has been tested by the United States Testing 
Company and Albert L. Chaney Chemical Laboratory, or any other 
organization, if such is not the case. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


In tHe MAtTrer or 


PITTSBURGH PLATE GLASS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
sec. 2(e) OF THE CLAYTON ACT 


Docket 8328. Complaint, Mar. 16, 1961—Decision, Oct. 11, 1961 


Consent order requiring a Pittsburgh manufacturer of glass products, includ- 
ing automobile replacement glass, to cease violating Sec. 2(e) of the Clayton 
Act by paying for advertising for customers designated “A.I.D. dealers” 
(“autoglass installation dealer”) on television, in trade publications and 
nationally published magazines, and also for placing names of such dealers 
in the “Yellow-Pages” of the telephone directory, while according no com- 
parable services to competitors of “A.I.D.’s”. 


ComMPLAINT 


The Federal Trade Commission, having reason to believe that 
the party respondent named in the caption hereof, and hereinafter 
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more particularly designated and described, has violated, and is now 
violating the provisions of subsection (e) of Section 2 of the Clayton 
Act, as amended (U.S.C. Title 15, Sec. 13), hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Pittsburgh Plate Glass Company is a 

corporation organized, existing and doing business under and by 
virtue of the laws of the Commonwealth of Pennsylvania, with its 
principal office and place of business located at One Gateway Center, 
Pittsburgh, Pennsylvania. 
Par. 2. Respondent is now and has been engaged in the manu- 
facture, sale and distribution of glass products, including glass used 
for replacements in automobiles “and trucks, paints, chemicals, and 
other products. Respondent sells and diseributes its products through- 
out the United States to wholesalers, retailers and consumers.. Re- 
spondent’s sales of its products are Substantial: exceeding $500,000, 000 
annually. 

Par. 3. Respondent sells and causes its products to be transported 
from its principal place of business in the Commonwealth of Penn- 
sylvania to purchasers located in other States of the United States. 
There has been at all times mentioned herein a continuous course 
of trade in said products in commerce, as “commerce” is defined in 
the Clayton Act, as amended. 

-Par.4, In the course and conduct of its business in commerce, and 
particularly since 1958, respondent has discriminated in favor of cer- 
tain of its purchasers wee its products by contracting to furnish, or 
furnishing, or by contributing to the furnishing of such favored pur- 
chasers, services or facilities connected with the handling, sale, or 
offering for sale of such products so purchased while not according 
such services or facilities to all other competing purchasers on pro- 
portionally equal terms. 

Par. 5. As illustrative of such practices, respondent has furnished 
certain of its purchasers “A.I.D.” services and facilities, while not 
according such services and facilities to all other competing purchasers. 

Respondent designates certain of its purchasers “A.I.D. dealers”, 
which is an abbreviation of “autoglass installation dealer”. In con=. 
junction with its A.I.D. program, respondent advertises its automobile 
replacement glass on television, in trade publications, and in magazines 
of national publication. Respondent also places the names of all 
“A.I.D, dealers” in the classified section of the telephone directory 
known as the “Yellow Pages”. All of these advertisements direct the 
attention of prospective customers to the “A.I.D. dealer” handling 
the products of respondent. Respondent pays for all “A.I.D.” 
advertising. 
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Respondent has many other purchasers who are not designated 
“A.I.D.” and who compete with purchasers who are so designated. 
Respondent’s purchasers who are not designated “A.I.D.” are thus 
not accorded the services and facilities which are accorded to pur- 
chasers who are designated “A.I.D.” 

Par. 6. The acts and practices of respondent, as alleged Kereitn 
are in violation of subsection (e) of Section 2 of the Glayton Act, 
as amended by the Robinson-Patman Act. 


Mr. John Perry for the Commission. 
Mr. Robert R. Maclver, Pittsburgh, Pa., for respondent. 


Inrrrau Decision By Herman Tockrr, Hearing ExaMInEeR 


The complaint in this proceeding, issued March 16, 1961, charged 
that the respondent, Pittsburgh Plate Glass Company, a Pennsylvania 
corporation, located at One Gateway Center, Pittsburgh, Pennsylvania, 
was engaged in the manufacture, sale and distribution of glass prod- 
ucts, including glass used for replacement in automobiles and trucks, 
paints, chemicals and other products and that in the course of its 
business in commerce it had furnished to certain purchasers of its 
products services or facilities not accorded to other competing pur- 
chasers on proportionally equal terms. It charged further that the 
respondent had violated subsection (e) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, by providing adver- 
tising services and facilities to some of its customers, among which 
were purchasers of automobile replacement glass, without providing 
similar services and facilities to other customers who compete in com- 
merce with those receiving such services and facilities. 

After issuance of the complaint, respondent (with the advice of its 
attorney) and counsel supporting the complaint entered into an agree- 
ment containing a consent order providing that respondent cease and 
desist from engaging in the alleged practices in connection with the 
sale or distribution of automobile replacement glass in commerce. 

According to the complaint, the alleged practice is not confined only 
to automobile replacement glass. To justify limiting the consent 
order to that product, the agreement recites that “Counsel supporting 
the complaint does not have available evidence in support of the alle- 
gations of the complaint as to products other than automotive re- 
placement glass nor does he have available evidence indicating that 
practices similar to those alleged to have been used . . . would be 
commercially practical for use in connection with the sale of respond- 
ent’s other products... .”* This statement is supported by seven 


* The agreement and the complaint use the words “automotive” and “automobile” 
indiscriminately. 
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affidavits describing the nature of and the methods of sale and dis- 
tribution of other of respondent’s products. These affidavits are 
generally to the effect that the alleged practice, which is the subject 
of the complaint, is not one which is used or would be used in con- 
nection with the sale of products other than automobile replacement 
glass because that is the only product the sale of which is promoted by 
emphasis on the skill of the dealer and the conveniences afforded by 
him. While there is no affidavit expressly setting forth that the seven 
affidavits relate to alZ other products of the respondent, the agreement 
so implies by using in Paragraph 7 the words, “respondent’s other 
products all of which are marketed ...” and there is an eighth 
affidavit saying that “all purchasers of products from PPG’s Mer- 
chandising Division are informed of PPG’s current promotional serv- 
ices... [and] ... all invoices printed in the future shall bear a 
notice informing each such purchaser how the purchaser can avail 
himself of such services.” The Hearing Examiner is, therefore, of 
the opinion that the agreement disposes of all the issues in this 
proceeding. 

It is expressly provided in said agreement that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by respondent that it has violated the law as alleged in the complaint. 

By the terms of said agreement, the respondent admits all the 
jurisdictional facts alleged in the complaint and agrees that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with the allegations. 

By said agreement, the respondent expressly waives any further 
procedural steps before the Hearing Examiner and the Commission; 
the making of findings of fact or conclusions of law; and all rights it 
may have to challenge or contest the validity of the order to cease 
and desist entered in accordance therewith. 

Respondent agrees further that the order to cease and desist, issued 
in accordance with said agreement, shall have the same force and 
effect as if made after a full hearing. 

It is further provided that said agreement, together with the com- 
plaint, shall constitute the entire record herein; that the complaint 
herein may be used in construing the terms of the order issued pur- 
suant to said agreement; and that said order may be altered, modified 
or set aside in the manner prescribed by the statute for orders of the 
Commission. 

The Hearing Examiner has considered such agreement and the 
order therein contained, and, it appearing that said agreement and 
order provide for an appropriate disposition. of this proceeding, the 
same is hereby accepted and, upon becoming part of the Commission’s 
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decision in accordance with Sections 3.21 and 3.25 of the Rules of 
Practice, shall be filed; and, in consonance with the terms thereof, 
the Hearing Examiner finds that the Federal Trade Commission has 
jurisdiction of the subject matter of this proceeding and of the re- 
spondent named herein, and that this proceeding is in the interest of 
the public, and issues the following order: 


ORDER 


It 7s ordered, That respondent Pittsburgh Plate Glass Company, a 
corporation, and its officers, employees, agents and representatives, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of automotive replacement 
glass in commerce, as “commerce” is defined in the Clayton Act, as 
amended, do forthwith cease and desist from: 

Furnishing, contracting to furnish, or contributing to the furnishing 
of services or facilities in connection with the handling, processing, 
sale or offering for sale of respondent’s automotive replacement glass 
to any purchaser from respondent of such automotive replacement 
glass bought for resale, when such services or facilities are not 
accorded on proportionally equal terms to all purchasers from re- 
spondent who resell respondent’s automotive replacement glass in 
competition with such purchasers who receive such services or 
facilities. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 11th day of October 1961, become the decision 
of the Commission ; and, accordingly : 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon it of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which it 
has complied with the order to cease and desist. 


In THE MATTER OF 
FLORIDA CITRUS DISTRIBUTORS, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEO. 2(¢) 
OF THE CLAYTON ACT 


Docket 8206. Complaint, Dec. 6, 1960—Decision, Oct. 16, 1961 


Consent order requiring an Orlando, Fla., broker and representative of various 
citrus fruit packers, to cease violating Sec. 2(c) of the Clayton Act by re- 


790 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 59 F.T.C. 


ceiving commissions on its own purchases for resale, such as a discount at 
the rate of 10 cents per 13% bushel box or equivalent, or a lower price reflect- 
ing brokerage. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows. 

Paracrary 1. Respondent Florida Citrus Distributors, Inc. is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of Florida, with its office and principal place 
of business located at Orlando, Florida, with mailing address as Post 
Office Box 3791, Orlando, Florida. 

Par. 2. Respondent is now, and for the past several years has been, 
engaged in business as a broker, buyer and distributor, and in the 
course and conduct of this business it represents, and has represented, 
various packer-principals-in the sale and distribution of citrus fruit, 
produce and other food products, hereinafter sometimes referred to as 
food products. In particular, respondent has represented, and now 
represents, a number of citrus fruit packers located in the State of 
Florida in the sale and distribution of citrus fruit, for which re- 
spondent was and is paid for its services in connection therewith a 
brokerage or commission, usually at the rate of 10 cents per 134 bushel 
box, or equivalent. A substantial part of respondent’s business is act- 
ing in a capacity of a buyer and a distributor purchasing citrus fruit 
and produce for its own account for resale. 

Par..3. In the course and conduct of its business for the past sev- 
eral years in representing packer-principals, as well as when purchas- 
ing for its own account, respondent has, directly or indirectly, caused 
such citrus fruit or produce, when sold or purchased, to be shipped and 
transported from various packers’ packing plants or places of business 
located in the State of Florida to respondent’s customers located in 
many states other than the State of Florida. Thus, for the past sev- 
eral years, respondent has been, and is now, engaged in a continuous 
course of trade in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, as amended. 

Par. 4. In the course and conduct of its business in commerce, as 
aforesaid, during the past several years, but more particularly since 
January 1, 1959 to the present time, respondent has made, and is now 
making, numerous and substantial purchases of citrus fruit and prod- 
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uce for its own account for resale from various packers or sellers on 
which purchases said respondent has received and accepted, and is now 
receiving and accepting, directly or indirectly, from said packers or 
sellers, something of value as a commission, brokerage, or other com- 
pensation, or an allowance or discount in lieu thereof, in connection 
therewith. 

For example, respondent has made substantial purchases of citrus 
fruit for its own account from various packers or sellers located in 
the State of Florida and has received from these packers or sellers 
on said purchases, a brokerage or commission, or a discount in lieu 
thereof, usually at the rate of 10 cents per 134 bushel box, or equivalent. 
In many instances, respondent receives a lower price from said packers 
or sellers which reflects said brokerage or commission. 

Par. 5. The acts and practices of respondent in receiving and ac- 
cepting a brokerage or commission, or an allowance or discount in 
lieu thereof, on its own purchases, as hereinabove alleged and de- 
scribed, are in violation of subsection (c) of Section 2 of the Clayton 
Act, as amended (U.S.C. Title 15, Section 13). 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection (c) 
of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondent and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondent of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that it has 
violated the law as alleged in the complaint, and waivers and provi- 
sions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Florida Citrus Distributors, Inc., is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Florida, with its office and principal place of business lo- 
cated in the city of Orlando, State of Florida, with mailing address 
as Post Office Box 3791, Orlando, Florida. 

- 9. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 
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It is ordered, That respondent Florida Citrus Distributors, Inc., a 
corporation, and its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the purchase of citrus fruit or produce in commerce, as “commerce” is 
defined in the Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, upon or in connection 
with any purchase of citrus fruit or produce for respondent’s own 
account, or where respondent is the agent, representative, or other 
intermediary acting for or in behalf, or is subject to the direct or 
indirect control, of any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 


In tHe Marrer or 


MASTER MECHANIC MFG. CO. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8235. Complaint, Dec. 27, 1960—Decision, Oct. 16, 1961 


Consent order requiring manufacturers in Burlington, Wis., of their immersion 
electrode-type ‘Zip Instant Water Heater”, to cease representing falsely in 
advertisements in newspapers and magazines, and by circulars and catalogs, 
that the device would heat any amount of water instantly and that under 
ordinary conditions of use it was harmless; and to attach to the device a 
“warning” and statement that for safe use the directions attached or 
enclosed should be followed. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Master Mechanic 
Mfg. Co., a corporation, and Harry J. Allen, A. E. McFarland and 
Margaret Allen, individually and as officers of said corporation, here- 
inafter referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that.a proceeding by it in 
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respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Master Mechanic Mfg. Co. is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Wisconsin. Its principal place of business is 
located at 420 Wilmot Avenue, Burlington, Wisconsin. 

Respondents Harry J. Allen, A. E. McFarland and Margaret Allen 
are officers of the corporate respondent and they formulate, direct and 
control the acts and practices of the corporate respondent, including 
the acts and practices hereinafter set forth. Their address is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture and sale of an electric water heater 
designated “Zip Instant Water Heater.” 

Said Zip Instant Water Heater is an immersion electrode-type 
device in which the heating element or coil is heated by electricity. 
When it is immersed in water said water is heated by coming in contact 
with the heating coil. 

Par. 3. Respondents cause and have caused the said “Zip Instant 
Water Heater” when sold to be shipped from their place of business in 
the State of Wisconsin to purchasers thereof, many of whom are lo- 
cated in various other States of the United States. Respondents main- 
tain, and at all times mentioned herein have maintained a substantial 
course of trade in said water heater in commerce as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the purchase of their said product in commerce, 
respondents have represented directly or by implication, by means of 
advertisements in newspapers and magazines and in circulars and 
catalogues, all of which are circulated among the purchasing public, 
that their “Zip Instant Water Heater” will heat either a small or large 
amount of water instantly and that under ordinary conditions of use 
said water heater is harmless in that it is shockproof. 

Par. 5. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact, said water heater will not heat a large 
amount of water instantly nor is said water heater harmless or shock- 
proof. Being an immersion type heater operated by electricity in 
which the heating element is in direct contact with the water to be 
heated there is a leakage of electrical current which flows through the 
water in an amount which constitutes a serious electrical hazard under 


some conditions of ordinary use. 
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Par. 6. By failing to reveal the dangerous potentialities of their 
water heater respondents impliedly represent, contrary to the facts, 
that said product is harmless under all conditions of ordinary use. 

Par. 7. The use by respondents of the aforesaid statements and 
representations has had and now has the tendency and capacity :to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements are true, 
and that said product is harmless under ordinary conditions of use, 
and to induce a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase the said “Zip 
Instant Water Heater.” 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
‘spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondents 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondents of all the 
jurisdictional facts alleged in the complaint, a statement that the 
signing of said agreement is for settlement purposes only and does 
not constitute an admission by respondents that they have violated the 
jaw as alleged in the complaint, and waivers and provisions as re- 
quired by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered: 

1, Respondent Master Mechanic Mfg. Co., is a corporation exist- 
ing and doing business under and by virtue of the laws of the State of 
Wisconsin, with its office and principal place of business located at 
420 Wilmot Avenue, Burlington, Wisconsin. 

Respondents Harry J. Allen, A. E. McFarland and Margaret Allen 
are officers of the corporate respondent. Their address is the same 
as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 


It 7s ordered, That respondents Master Mechanic Mfg. Co., a cor- 
poration, and its officers, and Harry J. Allen, A. E. McFarland and 
Margaret Allen, individually and as officers of said corporation, and 
respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of respondents’ electric water 
heating device “Zip Instant Water Heater”, or any substantially 
similar device, whether sold under the same name or any other name, 
do forthwith cease and desist from: 

1. Representing in any manner that other than a small amount of 
water can be heated instantly with said device; 

2. Representing in any manner that said device is shockproof; 

3. Representing in any manner that said device is harmless without. 
adding the qualification that the said device must be used according 
to directions. 

4. Distributing or selling said device unless there is attached there- 
to the word “caution” or “warning” together with a statement that for 
safe use of said device the directions for use thereof should be fol- 
lowed, which directions shall be attached to or enclosed with said 
device. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THE MATTER OF 
ONYX ART CREATORS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8441. Complaint, June 28, 1961—Decision, Oct. 16, 1961 


Consent order requiring Brooklyn, N.Y., manufacturers of trophies and awards 
to cease representing falsely in catalogs and other advertising media dis- 
tributed to dealers that their said products were made of “Bianco Marble” 
and-were. “Eyerlasting’’ when in fact they were made of the much less dur- 
able alabaster and were thus much more subject to damage and destruction. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
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Trade Commission, having reason to believe that Onyx Art Creators, 
Inc., a corporation, and Jack Weiger and Joseph Dinner, individually 
and as officers of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of the said Act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrarn 1. Respondent Onyx Art Creators, Inc. is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York with its principal office and place 
of business located at 641 Lexington Avenue, Brooklyn 21, New York. 

Individual respondents Jack Weiger and Joseph Dinner are officers 
of the corporate respondent. They formulate, direct and control the 
acts and practices of the corporate respondent, including the acts and 
practices hereinafter set forth. Their address is the same as that 
of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture, advertising, offering for sale, sale 
and distribution of, among other things, trophies and awards to dis- 
tributors and retailers for resale to the purchasing public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various other states of the 
United States and maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said products, in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their trophies and awards, respondents 
have made certain statements and representations in catalogs and 
through other media, distributed to their customers and the trade, 
concerning the type of materials used in manufacturing said products. 
Among and typical of such statements and representations are the 
following: 

Bianco Marble 

Everlasting 

Everlasting Genuine Imported Onyx and Marble Sculptured Column Awards 


Par. 5. Through the use of the aforesaid statements and repre- 
sentations, and others similar thereto but not specifically set out 
herein, respondents have represented, and are now representing, 
directly or by implication : 

1. That their trophies and awards were made in part from marble, 
designated as “Bianco Marble” ; and 
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violated as alleged in the complaint, and waivers and provisions as re- 
quired by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 

1. Respondent Onyx Art Creators, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 641 Lexington Avenue, Brooklyn, New York. 

Respondents Jack Weiger and Joseph Dinner are officers of the 
corporate respondent, and their address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Onyx Art Creators, Inc., a corporation, and its 
officers, and Jack Weiger and Joseph Dinner, individually and as 
officers of the said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the manufacture, advertising, offering for sale, 
sale or distribution of trophies or awards, or any other product, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the words “bianco marble”, “marble”, or any other term 
of similar import or meaning, to designate, describe, or refer to, the 
alabaster contained in any product; or misrepresenting in any manner 
the composition of any product. 

2. Misrepresenting by use of the word “everlasting”, or any other 
term of similar import or meaning, that their products will last for- 
ever ; or misrepresenting in any manner the durability of any product. 

3. Placing in the hands of others any means or instrumentality by 
or through which the public may be misled with respect to any of the 
representations prohibited under paragraphs 1 and 2 hereof. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
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LEWIS APPAREL STORES, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8442. Complaint, June 28, 1961—Decision, Oct. 16, 1961 


Consent order requiring operators of a large number of retail clothing stores 
in eastern and midwestern States to cease attempting to obtain information 
concerning alleged delinquent debtors by subterfuge through such practices 
as use, on printed cards requesting the current address and employment 
of such delinquents, of the name “Regional Statistical Bureau” and a 
return address in Washington, D.C., both of which, together with the 
setup and phraseology of the form, represented and implied to the recipient 
that the request was being made by a branch of the United States 
Government. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Lewis Apparel 
Stores, Inc., a corporation, and Morris Lewis, Leon Lewis and David 
Lewis, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent Lewis Apparel Stores, Inc. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its office and principal 
place of business located at 275 Seventh Avenue, in the City of New 
York, State of New York. 

Respondents Morris Lewis, Leon Lewis and David Lewis are officers 
of the corporate respondent. They formulate, direct and control the 
acts and practices of the corporate respondent, including the acts 
and practices hereinafter set forth. Their address is the same as that 
of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the retail sale of clothing and other merchandise 
through a large number of retail stores located in Eastern and Mid- 
western States. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said mer- 
chandise, when sold, to be shipped in commerce between and among 
the various States of the United States, and maintain, and at all 
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times mentioned herein have maintained, a substantial course of 
trade in said merchandise in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business respondents 
sell large quantities of their merchandise on a credit basis, and when 
sales are made on credit, respondents secure information from the 
purchasers as to their place of employment, residence address, names 
and addresses of references and other pertinent information. There- 
after, respondents frequently desire to obtain information as to the 
current address and employment of persons to whom they have sold 
merchandise on credit and who are delinquent in their payments. 
For this purpose they use, and have used, a printed card with simu- 
lated perforations on the left and right sides with the caption 
“Eastern Office. Regional Statistical Bureau. Washington, D.C.” 
This form is designed to be forwarded to the addressee in a brown, 
window-type envelope. The front side of said form is a returned 
addressed, postage-free card which contains the following address, 
“Regional Statistical Bureau, 4512-44th St., N.W., Washington 16, 
D.C.” The forms, which contain the last known address of the 
delinquent debtors, are mailed from New York, New York, with 
the return address at the aforementioned Washington, D.C. address. 
If the addressee completes the form and mails it to Washington, D.C., 
an agent of respondents located in Washington, D.C. receives the 
form and mails it back to respondents at their New York address. 

Typical of the printed matter on the form sent to the debtor is 
shown on p. 801. 

Par. 5. Through the use of the name “Regional Statistical Bureau” 
and the form and phraseology of said form, respondents represented 
and implied to those to whom said forms were addressed that the 
request for information was being made by an agency or branch of the 
United States Government. The fact that such form, when completed 
by the addressee, was returned to an address in Washington, D.C., en- 
hances such representation and implication. 

Par. 6. The aforesaid representations and implications arising 
therefrom are false, misleading and deceptive. In truth and in fact, 
respondents are not connected with the United States Government in 
any respect. This practice is a transparent scheme to mislead, and 
conceal the purpose for which the information is sought and the use 
of such form is to attempt to obtain information concerning alleged 
delinquent debtors by subterfuge. 

Par. 7. The use, as hereinabove set forth, of said form, has had, 
and now has, the tendency and capacity to mislead persons to whom 
said form is sent into the erroneous and mistaken belief that the said 
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representations and implications are true and to induce the recipient 
thereof to supply information which they otherwise would not have 
supplied. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
constituted, and now constitute, unfair and deceptive acts and practices, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondents 
and counsel supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondents of all the 
jurisdictional facts alleged in the complaint, a statement that the sign- 
ing of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the law 
as alleged in the complaint, and waivers and provisions as required 
by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered : 

1. Respondent Lewis Apparel Stores, Inc. is a corporation orga- 
nized, existing and doing business under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 275 Seventh Avenue, in the City of New York, State of New 
York. 

Respondents Morris Lewis, Leon Lewis and David Lewis are officers 
of the corporate respondent. Their address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Lewis Apparel Stores, Inc., a cor- 
poration, and its officers, and Morris Lewis, Leon Lewis and David 
Lewis, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the obtaining of informa- 
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tion concerning delinquent debtors, or in the collection of, or attempt- 
ing to collect, accounts, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Using the name “Regional Statistical Bureau”, or any other 
name of similar import, to designate, describe, or refer to respondents’ 
business. 

2. Representing, directly or by implication, that requests for in- 
formation concerning delinquent debtors are from the United States 
Government, or any agency or branch thereof, or that their business 
is im any way connected with the United States Government. 

3. Using, or placing in the hands of others for use, any forms, 
questionnaires or other materials, printed or written, which do not 
clearly and expressly state that the purpose for which the informa- 
tion is requested is that of obtaining information concerning delin- 
quent debtors. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


In tHe MartTrer oF 
MURRAY SPACE SHOE CORPORATION ET AL. 


‘ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND SEC. 3 OF THE CLAYTON ACT 


Docket 7476. Oomplaint, Apr. 15, 1959—Decision, Oct. 17, 1961 


‘Order requiring Bridgeport, Conn., manufacturers of molded shoes—custom made 
over plaster casts of customers’ feet—to cease making in advertising un- 
qualified claims that the shoes had therapeutic qualities and would correct, 
prevent, or relieve various diseases and disorders; and dismissing, for lack 
of proof of competitive effect, charges of exclusive dealing. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondents named in the caption hereof, and hereinafter more 
particularly designated and described, have violated, and are now 
violating, the provisions of the Federal Trade Commission Act, and 
Section 3 of the Clayton Act (15 U.S.C.A., Sec. 14), and it appearing 
to the Commission that a proceeding by it in respect thereof would 
‘be in the public interest, hereby issues its complaint stating its charges 
as follows: 
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COUNT I 


Charging violation of the Federal Trade Commission Act, the Com- 
mission alleges: 

Paracrary 1. Respondent Murray Space Shoe Corporation is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Connecticut, with its principal office 
and place of business located at 616 Fairfield Avenue, in the City of 
Bridgeport, State of Connecticut. 

Respondents Alan E. Murray and Lucille Marsh Murray are officers 
of the corporate respondent. They formulate, direct and control the 
acts and practices of the corporate respondent, including the acts and 
practices hereinafter set forth. Their address is the same as that of 
the corporate respondent. 

Respondents Alan E. Murray and Lucille Marsh Murray are co- 
partners trading and doing business as Alan E. Murray Laboratories 
and Murray Space Shoe, with their principal office and place of busi- 
ness located at 616 Fairfield Avenue, Bridgeport, Connecticut. 

In addition to the respondent corporation, there are three subsidiary 
corporations not specifically set out herein as parties respondent. 
Such subsidiary corporations are located in the States of New York, 
New Jersey and Delaware. The acts and practices of said subsidiary 
corporations are completely dominated and controlled by respondents 
and form a part of the acts and practices of respondents as hereinafter 
set forth. 

Par. 2. Respondents are now, and for some years last past have 
been, engaged in the business of manufacturing, selling and distribut- 
ing molded shoes, that is, custom made shoes constructed over plaster 
casts of the customers’ feet. Respondents, in their advertising, have 
made claims concerning such shoes which would classify them as de- 
vices, as “device” is defined in the Federal Trade Commission ‘Act. 
Said shoes are designated as Murray Space Shoes, Glove Mold Shoes, 
Contact Shoes and Grape Skin Shoes. 

Par. 8. Respondents, have caused, and now cause, such molded 
shoes, when sold, to be transported from their place of business in the 
State of Connecticut to purchasers thereof located in various other 
States of the United States, and at all times mentioned herein, main- 
tained a course of trade in said products in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. The volume of 
business in such commerce is substantial. 

Par. 4. In the course and conduct of their said business, respond- 
ents have disseminated, and caused the dissemination of, certain ad- 
vertisements concerning the said molded shoes by the United States 
mails and by various means in commerce, as “commerce” is. defined in 
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the Federal Trade Commission Act, including, but not limited to, 
pamphlets and circulars distributed to prospective customers, cus- 
tomers and to their retail outlets, for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
said molded shoes; and have disseminated, and caused the dissemina- 
tion of, advertisements concerning said shoes by various means, in- 
cluding but not limited to the aforesaid media, for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of said shoes in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set forth 
are the following: 


a... . the “Space Shoe”, invented by Murray and which is closely related 
‘to the profession of Chiropody, Orthopedics and other sciences dealing with 
deformities, which the medical “Space Shoe” is designed to relieve or correct. 

b. In only 20 years Alan Murray has created a new philosophy of 
orthopedics . 

ec. A man who has real trouble with his feet might do well to consider the 
therapeutic qualities attributed to the Murray Space Shoe. 

d. In addition to out and out foot ailments, misfits can result in postural dis- 
turbances, rectal conditions, a great percentage of the pelvic disturbances in 
‘women and “many of the disturbances attributed to menopause, .. .” 

e. Doctors now in conference with friend Murray are studying control of the 
“slipped spinal disc” by Space Shoe magic. 

f. One man is convinced that they have helped to reduce his blood pressure. 

g. They are the .. . sufferers of chronic foot pain from ...polio.... 

h. J. T. says that after wearing the Glove Mold Shoes for five months her 
eallouses have gone away, swollen joints have become smaller, and her ankles 
that had sagged outward were straightened into their normal position. 


i. She spent three periods in the hospital for arthritis . . . Two weeks after 
wearing the Glove Mold Shoes the pain in her back disappeared, never to 
reappear. 


j. S. T. was a former dancer who had retired from her profession because of 
bunions, aching feet, indigestion and eventually stomach ulcers. An operation 
was advised about the time she started to wear Glove Mold Shoes. After wear- 
ing the shoes for 10 months, her feet were in complete comfort, indigestion and 
ulcers had vanished... 

k. ...a three cast series of his own left foot showing its progress from a 
piteously gnarled, hammertoed specimen 20 years ago to its present lithe, high 
arched, muscular version. 

1... . reduce swelling of ankles and puffiness on the ball of the foot. 

m. A dentist says that wearing them has relieved a sharp pain in his hip... 

n. . .. Glove Mold Shoe has enabled people who have to stand at their work 
for long exhausting hours to go home at night, put on their regular shoes, and go 
out an denjoy life, because they say they do not feel tired. 

o. ... the shoe is holding your foot in the natural right delightful stance 
and so gently making your leg action right instead of its old knock-kneed 


action... 
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p. He tried “corrective” shoes and still had corns, calluses, hammer toes and 
collapsed metatarsals. 

q. Nonetheless they continue to grow in popularity among... sufferers from 
bunions, fallen arches, hammer toes, metatarsaglia, corns, edt spurs, apt 
toe, Schaffer’s foot, pes cavus, and other ills of civilization. 

r. Sufferers from fallen arches, corns, bunions, mosaic warts, heel. spurs, or 
hammer toes frequently claim amazing relief from the shoe. 

s. Here is proof of no further need of so-called health and corrective shoes. 

t. The podiatrists are cracked on bones. The skeleton is not the key to the 
foot. The foot is a problem in hydraulics. The foot is composed mostly of 
watery tissue, jelly ... What you must preserve in the shoes is the hydraulic 
envelope of tissue. If you respect that, the bones will take care of themselves. 

u. He claims that just as nature twisted the foot to fit conventional shoes,. 
nature will unkink the foot when it is freed in Space Shoes. 

v. You cannot buy a shoe that fits . . 

Par. 6. Through the use of said statements, and others similar 
thereto not specifically set out herein, respondents have represented, 
and are now representing, directly and by implication: 

1. That the Murray Space Shoe is an orthopedic device; 

2. That respondents’ shoe is a health shoe and has therapeutic qual- 
ities as to diseases, abnormalities and disorders of the feet. 

3. That the Murray Space Shoe will correct, prevent, or relieve 
slipped spinal disc, knock knees, swollen ankles, swollen joints, puffi- 
ness on ball of foot, postural disturbances, rectal conditions, pelvic dis- 
turbances in women, many of the disturbances attributable to the 
menopause, pain in the hip, high blood pressure, fatigue, indigestion, 
stomach ulcers, sagging ankles and arthritis. 

4. That the Murray Space Shoe will correct or prevent mosaic warts, 
warts, heel spurs, spurs, calluses, chronic foot pain from polio and pes 
cavus. 

5. That the Murray Space Shoe will correct or prevent fallen 
arches, hammer toes, gnarled feet, collapsed metatarsals, metatar- 
saglia, Morton’s toe, Shaffer’s foot and bunions. 

6. That respondents’ shoes take the place of and eliminate the need 
for corrective shoes. 

7. That the bones or skeleton of the foot are unimportant in the 
treatment of the foot and that the wearing of the Murray Space Shoe 
will correct all foot problems. 

8. That even persons with normal feet cannot be properly fitted with 
an ordinary stock shoe. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted, and now constitute “false-advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact: 


1. The Murray Space Shoe is not an orthopedic device; . 
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2. Respondents’ shoe is not a health shoe and there are no thera- 
peutic qualities directly attributable to it. The only possible benefits 
to the wearers thereof which could be directly attributed to respond- 
ents’ shoe are the comfort which is inherent in a properly fitting shoe 
and the possibility of relief from pain and discomfort caused by the 
wearing of ordinary stock shoes in cases of certain deformities or 
abnormal conditions of the foot. The wearing of respondents’ shoe 
will not cure or correct deformities, diseases or disorders of the foot. 

3. The Murray Space Shoe will not correct, prevent, or relieve 
slipped spinal disc, knock knees, swollen ankles, swollen joints, puffi- 
ness on ball of foot, postural disturbances, rectal conditions, pelvic 
disturbances in women, disturbances attributable to the menopause, 
pain in the hip, high blood pressure, fatigue, indigestion, stomach 
ulcers, sagging ankles, or arthritis. 

4, The Murray Space Shoe will not correct or prevent mosaic warts, 
warts, heel spurs, spurs, calluses, chronic: foot pain-from polio, or pes 
cavus. 

5. The Murray Space Shoe will not correct fallen arches, hammer 
toes, gnarled feet, collapsed metatarsals, metatarsaglia, Morton’s toe, 
Shaffer’s foot, or bunions and its value in the prevention of such con- 
ditions is limited to the elimination of one of the causes thereof, 
namely, ill-fitting shoes. 

6. Their shoe does not take the place of, nor eliminate the need for, 
corrective shoes. 

7. In many instances, problems of the foot are directly related to the 
bones or:skeletal structure. thereof and treatment in such cases must 
be directed to the bones or skeleton themselves. 

8. Persons with normal feet can be properly and comfortably fitted 
‘with ordinary stock shoes. 

Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitute, unfair and decep- 
tive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 

COUNT II 


Charging violation of Section 3 of the Clayton Act (15 U.S.C.A., 
Sec. 14), the Commission alleges: 

Par. 9. Paragraphs One and Two. are .hereby incorporated. by 
reference and made a part of the charges fully and with the same 


effect as though here again set forth verbatim. 
Par. 10. Respondents are the dominant manufacturers and sellers 


ef molded shoes in the United States. In the years 1953 through 1957 
respondents manufactured 48,734 pairs of said shoes. Respondents’ 
total gross sales totaled $822,986.90 during the year 1956 and 
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$1,055,623.85 during the year 1957. Respondents’ sales of molded shoes 
constitute a substantial share of the total sales of such molded shoes 
in the United States. 

Par. 11. Respondents are now and have been engaged in com- 
merce as “commerce” is defined in the Clayton Act. Respondents and 
their subsidiary corporations sell to chiropodists and retailers through- 


out the United States and in Canada and. Puerto Rico. Respondents - 


cause their molded shoes to be transported from its manufacturing 
plant in Connecticut and those of their subsidiaries in the States of 
New Jersey and Delaware to customers therefor located throughout 
the various states and the District of Columbia. 

Par. 12. Respondents are now and have been engaged in com- 
petition in the manufacture, sale and distribution of molded shoes, 
in commerce, between and among the various States of the United 
States and in the District of Columbia with other corporations, per- 
sons, firms and partnerships. 

Par. 138. In the course and conduct of their business respondents 
through contracts, agreements and understandings sell their molded 
shoes:on the condition that the purchasers thereof shall. not.use.or deal 
in molded shoes sold or supplied by a competitor or competitors of 
respondents. Respondents have refused, and do now refuse to sell 
to chiropodists and retailers who for various reasons are unwilling 
to restrict themselves to the use of respondents’ products and insist 
on using and dealing in molded shoes sold or supplied by a competitor 
or competitors of respondents. Respondents have also refused, and 
do now refuse, to sell their molded shoes to dealers who manufacture 
molded shoes in competition with respondents. 

Par. 14. Respondents’ customers constitute a large and substantial 
market for molded shoes and sales to such customers have been, and are 
now, substantial. Competitors of respondents have been; and arenow, 
unable to sell their molded shoes to respondents’ customers, as a result 
of the conditions, agreements, understandings and policies of respon- 
dents described above in Paragraph Thirteen. 

Par. 15. The effects of the sales and contracts of sale upon such 
conditions, agreements and understandings, and pursuant to respon- 
dents’ policy, may be to substantially lessen competition with respond- 
ents in the line of commerce in which respondents are engaged and 
may be to substantially lessen competition in the line of commerce 
in which the customers and purchasers of respondents are engaged, 
and may be to tend to create a monopoly in respondents in the manu- 
facture, sale and distribution of molded shoes. 

Par. 16. The aforesaid acts and practices of respondents consti- 
tute a violation of the provisions of Section 3 of the Clayton Act. 


—— 
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Mr. Morton Nesmith for the Commission. 
Mr. Edmund B. Bellinger, New York, N.Y., for respondents. 


Intra Decision By Evererr F. Haycrarr, Hrartne ExaMInER 
PRELIMINARY STATEMENT 


The Federal Trade Commission issued its complaint against the 
Murray Space Shoe Corporation, Alan E. Murray and Lucille Marsh 
Murray, individually and as officers of said corporation, and as co- 
partners trading and doing business as Alan E. Murray Laboratories 
and Murray Space Shoe, on April 15, 1959, charging them in Count 
I with violation of Section 5 of the Federal Trade Commission Act 
in the use of unfair and deceptive acts and practices in commerce. 
Said complaint, among other things, charges respondents who are 
engaged in the business of manufacturing, selling and distributing 
molded shoes, that is, custom-made shoes constructed on plaster casts 
of the customers’ feet, with the dissemination of certain advertisements. 
concerning said molded shoes by the United States mails and by 
various means in commerce, including, but not limited to, pamphlets. 
and circulars distributed to prospective customers and to their retail 
outlets for the purpose of inducing the purchase of said molded shoes 
in commerce; and further, that respondents have made claims con- 
cerning such shoes which would classify them as devices, as “device” 
is defined in the Federal Trade Commission Act. It is further al- 
leged, in Paragraph Six, that through the use of statements and repre- 
sentations contained in said advertisements, respondents have repre- 
sented, directly or by implication : 

1. That the Murray Space Shoe is an orthopedic device. 

2. That respondents’ shoe is a health shoe and has therapeutic qualities as. 
to diseases, abnormalities and disorders of the feet. 

3. That the Murray Space Shoe will correct, prevent, or relieve slipped 
spinal disc, knock knees, swollen ankles, swollen joints, puffiness on ball of 
foot, postural disturbances, rectal conditions, pelvic disturbances in women, 
many of the disturbances attributable to the menopause, pain in the hip, high 
blood pressure, fatigue, indigestion, stomach ulcers, sagging ankles and arthritis. 

4. That the Murray Space Shoe will correct or prevent mosaic warts, warts, 
heel spurs, spurs, calluses, chronic foot pain from polio and pes cavus. 

5. That the Murray Space Shoe will correct or prevent fallen arches, hammer 
toes, gnarled feet, collapsed metatarsals, metatarsaglia, Morton’s toe, Shaffer’s. 


foot and bunions. 
6. That respondents’ shoes take the place of and eliminate the need for cor- 


rective shoes. 
7. That the bones or skeleton of the foot are unimportant in the treatment of 


the foot and that the wearing of the Murray Space Shoe will correct all foot 


problems. 
8. That even persons with normal feet cannot be properly fitted with an ordi- 


nary stock shoe. 
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It is further alleged, in Paragraph Seven, that said advertisements 
were and are misleading in material respects and constituted, and 
now constitute, “false-advertisements” as that term is defined in the 
Federal Trade Commission Act. 

In Count II of said complaint, in Paragraph Thirteen, it is alleged 
that respondents have violated Section 3 of the Clayton Act, and 
that in the course and conduct of their business respondents, through 
contracts, agreements and undérstandings, sell their molded shoes 
on the condition that the purchasers thereof shall not use or deal 
in molded shoes sold or supplied by a competitor, and have refused 
to sell to chiropodists and retailers who are unwilling to restrict 
themselves to the use of respondents’ products and insist on using 
and dealing in molded shoes supplied by competitors of respondents ; 
and further, that respondents have refused to sell their molded shoes 
to dealers who manufacture molded shoes in competition with respond- 
ents. It is further alleged under this Count, in Paragraph Fourteen, 
that respondents’ customers constitute a large and substantial market 
for molded shoes, and that competitors of respondents are unable 
to sell their molded. shoes to respondents’ customers, as a result of the 
said conditions, agreements and understandings; and further, that 
the effects of such sales and contracts on such conditions, agreements 
and understandings, may be to substantially lessen competition with 
respondents in the line of commerce in which respondents are engaged, 
and may be to substantially lessen competition in the line of com- 
merce in which respondents’ customers and purchasers of molded 
shoes are engaged, .and may be to tend to create a monopoly in re- 
spondents in the manufacture, sale and distribution of molded shoes. 

Respondents, in their answer, admit that they manufacture and sell 
shoes, most of which are made on lasts made by taking casts of the 
feet for which the shoes are intended, which are called “Space” 
Shoes, and some shoes are made on the feet of the customers, which 
are called “Contact” Shoes; that the words “Space Shoe” and “Con- 
tact Shoe” are registered trademarks used in connection with the 
sale of such shoes. They deny, however, that portion of the complaint 
which alleges that respondents’ claims concerning such shoes classify, 
them as “devices.” They admit interstate commerce, and the adver- 
tisements concerning such shoes, published in circulars, pamphlets, 
etc., as alleged, asserting, however, that some of the statements con- 
tained in the complaint from such advertisements are taken out of 
context and are incomplete, and that.most of such. statements were 
reprints of articles published in magazines in the years 1953 and 
1956. Furthermore, respondents admit that by certain of their state- 
ments contained in such advertisements they have represented that 
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Murray Space Shoes will “correct, prevent or relieve deformities of 
the human foot which may arise or have arisen from the wearing 
of ill fitting shoes and have represented and now represent that even 
persons with normal feet cannot be properly fitted with an ordinary 
stock shoe.” Except as specifically admitted, respondents deny all 
other allegations hereinbefore set forth as contained in Paragraph 
Six of the complaint. Respondents further state, in their answer, 
that the Murray Space Shoe is not an orthopedic device, as alleged, 
but that it forms a good environment for the foot which permits 
the body to function without undue interference, and is, on occasion, 
recommended by doctors engaged in therapeutics, and that its value in 
the prevention of the conditions set forth in Paragraph Seven of 
the complaint is limited to the elimination of one of the causes thereof, 
namely ill-fitting shoes. Respondents insist in their answer that the 
advertisements referred to by them were true, and deny that any 
advertisement disseminated by them was false. 

Referring to the allegations of the complaint, in Count IT thereof, 
respondents admit the volume of sales as alleged in the complaint, 
and that they engage in the sale of molded. shoes.to chiropodists and. 
retailers throughout the United States, and in Canada and Puerto 
Rico, in interstate commerce. 

Respondents further admit that, in the course and conduct of their 
business, the corporate respondent sells shoes manufactured by it 
on the condition that the purchaser thereof shall not deal in shoes of 
an appearance which can be passed off as respondents’ shoes sold 
or supplied by a competitor or competitors of respondents within 
limited areas, but deny the remainder of the allegations of the com- 
plaint with respect to the refusal to sell and the effect of the condi- 
tions of sale. 

It is affirmatively alleged in respondents’ answer that respondents’ 
customers constitute a minute or unsubstantial part of the relevant 
market for said shoes, and that respondents’ shoes are interchangeable 
with other shoes which fit the feet of the customer. 

Testimony was taken in support of the allegations of the complaint 
at hearings held in Bridgeport, Connecticut; New York City; and 
Washington, D.C. On September 1, 1959, counsel in support of the 
complaint completed his case-in-chief and rested. Counsel for the 
respondents filed a motion to dismiss the complaint for failure of 
proof, which was denied on the record. Counsel for the respondents 
requested an opportunity to state his grounds, and he was granted 
until October 2, 1959, within which to file his motion to dismiss, and 
counsel supporting the complaint was granted until October 30 to 
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file his answer. The hearing examiner, after considering said motion 
and answer on November 4, 1959, entered the following order: 

IT IS ORDERED, That subparagraph 8 of Paragraphs Six and Seven of the 
complaint relating to the following items: slipped spinal disc, knock ‘knees, 
postural disturbances, rectal conditions, pelvic disturbances in women, dis- 
turbances attributable to the menopause; and subparagraph 4 of Paragraphs. 
Six and Seven, relating to the following items: mosaic warts, warts, heel spurs, 
spurs, chronic foot pain from polio and pes cavus; and subparagraph 5 of 
Paragraphs Six and Seven relating to the following items: fallen arches, 
gnarled feet, collapsed metatarsals, metatarsaglia, Morton’s toe, and Shaffer’s 
foot, be, and the same hereby are, stricken from the complaint. 

IT IS FURTHER ORDERED, That the said motion of counsel in support of 
the complaint that the hearing examiner reverse his ruling as to the insufficiency 
of evidence to make out a prima facie case that respondents’ shoes will not 
eorrect bunions as set forth in the transcript, pages 786, 788-789, be, and the 
same hereby is, granted. 

The complaint also contained the following allegation in Para- 
graph Seven: 

The only possible benefits.to the wearers thereof (Murray Space Shoes) which 
ean be directly attributed to respondents’ shoe are the comfort which is in- 
herent in a properly fitting shoe and the possibility of relief from pain and 
discomfort caused by the wearing of ordinary stock shoes im cases of certain 
deformities or abnormal conditions of the foot. 

The hearing examiner ruled on the record on February 3, 1960, 
Tr. p. 1792, that said allegation had not been proved by attorneys for 
the complaint in their case-in-chief, and no evidence was allowed to 
be received to disprove it. Consequently said allegation is not an issue 
in this case. 

Testimony was received in opposition to the allegations of the 
complaint beginning November 19, 1959, and concluding on February 
26, 1960. Rebuttal testimony was concluded on July 1, 1960, at which 
time the examiner closed the taking of testimony. Since then, pro- 
posed findings have been received from both counsel for the complaint 
and for respondents. An oral argument was held on September 7, 
1960, on the proposed findings. Thereafter, the proceeding came on 
for final consideration upon the complaint, the answer thereto, the 
testimony taken, the proposed findings submitted by respective coun- 
sel, and oral argument, and said hearing examiner having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusions drawn therefrom, and order. Each of the proposed findings 
which have been accepted have been in substance incorporated into 
this initial decision. All proposed findings not so incorporated are 
hereby rejected. 
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1. The respondent, Alan E. Murray, is and has been engaged in 
the business. of manufacturing and selling Murray “SPACE” Shoes, 
also sometimes described as “glove mould shoes”, since about the 
year 1941, at first individually, and then with his wife, Lucille Marsh 
Murray, as co-partners, doing business under the firm name of Alan E. 
Murray Laboratories, and then as an officer of the corporations formed 
to take over the business of the said partnership. 

The respondent, Lucille Marsh Murray, is and has been in the 
business of manufacturing and selling Murray SPACE Shoes since 
about the year 1948; first assisting the respondent Alan E. Murray, 
then as a copartner of the partnership, doing business under the firm 
name and style of Alan E. Murray Laboratories, and thereafter as an 
officer of the corporations formed to take over the business of the 
said copartnership. 

The respondent, Murray SPACE Shoe Corporation was incorpo- 
rated in the State of Connecticut on or about the 1st day of November, 
1956, with a capitalization of $25,000, to take over and conduct the 
Connecticut business of Alan E. Murray Laboratories, and maintains 
its principal place of business at No. 616 Fairfield Avenue, Bridgeport, 
Connecticut. 

Murray SPACE Shoe New York Corporation was incorporated 
in the State of New York on about July 18, 1957, with a capitalization 
of $25,000, to take over and conduct the New York business of Alan E. 
Murray Laboratories. 

Murray SPACE Shoe Delaware Corporation was incorporated in 
the State of Delaware in August 1957, with an authorized capital 
of $5,000, to take over the Delaware business of Alan E. Murray 
Laboratories. 

Murray SPACE Shoe New Jersey Corporation was incorporated 
in the State of New Jersey in 1956, with a capitalization of $5,000, 
to take over the New Jersey business of Alan E. Murray Laboratories, 
Inc. 

The respondents, Alan E. Murray and Lucille Marsh Murray, 
own the entire outstanding capital stock of each of the said corpora- 
tions, with the exception of one share of the capital stock of the New 
Jersey Corporation. 

Murray SPACE Shoe New York Corporation sells Murray SPACE 
Shoes, but does not engage in the manufacture thereof. Murray 
SPACE Shoe Delaware Corporation manufactures, but does not sell 
said shoes. 

Murray SPACE Shoe Laboratories ceased to conduct the business 
of manufacturing and selling SPACE Shoes in or about the month 
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of August 1957, after the incorporation and reorganization of Murray 
SPACE Shoe Delaware Corporation as aforesaid. 

2. The respondent, Alan E. Murray, was the first to manufacture 
and sell a shoe of a molded foot-shaped style so closely resembling 
the shape of the human foot. Molded shoes manufactured and sold 
by the respondents as “Space Shoes”, and sometimes as “Glove Mould 
Shoes”, since the year 1941, have been made using a plaster cast of the 
foot as a last. The last used by respondents in making shoes is a 
cast taken in a certain partial weight bearing position of the foot, and 
it gives the shape to the shoe. 

The standard procedure for making the cast used as a last is for 
the customer to sit on a chair, in a normal position, with the bare foot 
placed in a pan of sand—bearing the weight of the leg, from the 
knee to the foot—and while in this position liquid plaster is poured 
over the foot to immobilize the foot. As soon as this plaster is hard- 
ened, the pan of sand is removed from under the foot, and a pan of 
liquid plaster is placed under the foot, now in the plaster cast of the 
upper part of the foot, so that the foot rests in the liquid plaster 
instead of the sand, and the foot is thus suspended in the liquid 
plaster so that all the modulations of the bottom of the foot are caught 
in the plaster as it hardens. From this negative cast, after it is re- 
moved from the foot and fastened together again, the plaster last 
is made by pouring liquid plaster into the negative cast as a mold, 
and this positive plaster cast is an exact replica of the customer’s 
foot and is used as the last on which the molded shoe is made. 

The respondents manufacture and sell said molded shoes and slip- 
pers for men, women and children, made of various materials, includ- 
ing cotton fabrics, leather and rubber, in a variety of styles, including 
cut-out shoes, sometimes referred to as sandals, in which openings are 
cut in the upper of the shoe for ordinary wear, evening wear, tennis, 
ice skating and golf. Some of respondents’ shoes are fastened by 
straps; some are lined with leather. The uppers of some are suede 
or other materials, and some are made with rubber or leather soles. 

The distinguishing characteristic of respondents’ molded shoe is 
that it so accurately fits the foot in a partial weight-bearing position 
that it assumes the shape of the foot in that position, thus giving the 
shoe an unconventional foot-shaped appearance. 

Most of the shoes manufactured by the respondents are decorated 
with non-functional lines or cords in a splay design on the top of the 
shoes and a curved line around the sides of the shoes. These lines 
or cords distinguish respondents’ shoes from competitors, and two 
competitors have been enjoined from using such lines or cords by 
orders of the Supreme Court of New York County, New York. 
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Respondents have from time to time established and held instruc- 
tion courses at their place of business, and elsewhere, for podiatrists 
and chiropodists, their customers and prospective customers for the 
purpose of teaching them the Murray method of making plaster casts 
to enable them to take the casts of the feet of their patients for sub- 
mission to respondents who make lasts and manufacture Murray Space 
Shoes thereon, and sell the same to said customers at specified prices. 

Respondents have caused, and now cause, said molded shoes, when 
manufactured and sold, to be transported from their places of manu- 
facture in the States of Connecticut and Delaware to the purchasers 
thereof, including chiropodists and podiatrists located in various 
other states of the United States and in Canada and Puerto Rico, 
who in turn sell the shoes to their patients for whom the said shoes 
were manufactured, and at all times found herein have maintained a 
substantial course of trade in said shoes in interstate commerce. Re- 
spondents also maintain retail stores in Bridgeport, Connecticut; New 
York City; Wilmington, Delaware; and Miami, Florida, from which 
they sell their said Space Shoes direct to the public. 

3. Respondents do not advertise their said shoes in newspapers or 
magazines, but by the circulation in the United States mail of re- 
prints of voluntary, unpaid newspaper and magazine articles by 
various authors and writers, extolling the comfort derived from wear- 
ing respondents’ shoes, and quoting statements of podiatrists and 
chiropodists, as well as testimonials of satisfied wearers, have repre- 
sented directly, or by implication, to their said customers and pros- 
pective customers, and through them to the public, that Murray Space 
Shoes would correct, prevent or relieve the following, among other 
ailments: 

(a) Swollen ankles; (b) Swollen joints; (c) Puffiness on ball of 
foot; (d) Pain in the hip; (e) High blood pressure; (f) Fatigue; 
(g) Indigestion; (h) Stomach ulcers; (1) Sagging ankles; (j) Arth- 
ritis; (k) Bunions; (1) Hammer toes. 

4. Due to the fact that respondents’ “Space” Shoes are made to 
conform to the shape of the foot in a partial weight-bearing position, 
in contrast to conventional types of shoes, respondents’ said shoes do 
not cause pressure on various parts of the foot where pressure is 
usually caused by improperly fitted shoes. 

Respondents, through their retail stores in Bridgeport, Connecticut, 
and New York City, have for many years sold their “Space” Shoes 
direct to customers in the Metropolitan area of New York City on 
prescriptions, some of which are in the record, of medical doctors, 
usually orthopedic surgeons, to correct or relieve the following 
ailments: 
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Swollen ankles and joints; pain in the hip; rheumatoid arthritis; 
arthritis in joints of foot and leg, including the hip; synovitis of 
knee and other joints; poor peripheral circulation; circulatory dis- 
turbance in the feet; hammer toes; hallux valgus; bunions; metatar- 
salgia; bursitis in the foot; sacro-iliac pain in the back; herniated 
discs; chronic gout in the feet; gouty arthritis in the feet. 

5. Reliable orthopedic surgeons, called by counsel in support of the 
complaint, testified that the Murray Space Shoe is not an orthopedic 
device; that the wearing of the Murray Space Shoe would not correct, 
prevent, or relieve swollen ankles or swollen joints due to heart 
trouble, kidney trouble, liver trouble, varicose veins, or other sys- 
temic conditions. It was generally conceded, however, that, if the 
swollen joints and swollen ankles were caused by ill-fitting shoes, then 
the Murray Space Shoe would give relief. Most of these medical 
doctors, testifying at the instance of the Commission, had not had 
actual experience with the Murray Space Shoe, although one had a 
limited experience. On the other hand, an orthopedic surgeon and a 
doctor of surgical chiropody, called by respondents, who had actual 
clinical experience with the Murray Space Shoe, testified to the general 
effect that, where the ankle or joints of the foot were swollen due to 
foot problems, such as those caused by ill-fitting shoes, the wearing 
of the Murray Space Shoe would relieve and correct the condition 
and, to that extent, would have a therapeutic effect. They admitted, 
however, that if the swollen condition was due to some systemic 
condition, such as inflammatory gout, or a kidney or heart ailment, 
the wearing of the Murray Space Shoe would not help in such a case. 
The testimony of these experts is to the same general effect with 
respect to puffiness on the ball of the foot, pain in the hip, high 
blood pressure, and fatigue. With respect to indigestion and ulcers, 
the medical doctors called in support of the complaint testified that 
99% of the cases of indigestion could have no relationship to the 
feet, and that there was no connection between indigestion and ill- 
fitting shoes, and that stomach ulcers were certainly not caused by 
ill-fitting shoes. One medical doctor, testifying for the respondents, 
was of the opinion that ill-fitting shoes might indirectly cause an 
individual to have indigestion through tension, which would tend 
to aggravate the flow of juices of the stomach. He stated that by 
ruling out one of the hazards you probably would help or relieve 
the indigestion or stomach ulcers. 

With respect to hammer toes and bunions, the consensus of the 
testimony of the medical doctors, as well as chiropodists and osteo- 
paths, is that hammer toes, usually caused by short-fitting shoes, 
once they have taken an inflexible position, cannot be cured or cor- 
rected, although the wearing of the Murray Space Shoe would give 
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relief from the pain. Likewise with the bunion, which has been char- 
acterized by some doctors as a bursa on the joint of the great toey 
the Wearing of the Murray Space Shoe would give relief, but would 
not cure the bunion, or correct it in any way. By reason of the 
exactness of the fit of respondents’ Space Shoes, they give relief from 
pressure, thereby alleviating the pain caused by the bursitis of the 
big toe or the bunion. As one doctor testified, it would “relieve the 
inflammation of the bursa.” However, the bunion itself remains and 
cannot be cured or removed without an operation. 

Therefore, considering the foregoing testimony, it is found that 
the Murray Space Shoe is not an orthopedic device and has not been 
so represented by respondents. It is also found that the wearing of 
Murray Space Shoes will relieve swollen ankles, swollen joints, puffi- 
ness on ball of foot, pain in the hip, high blood pressure, fatigue, 
sagging ankles, arthritis, hammer toes and bunions when, and only 
when, these conditions are caused by ill-fitting shoes, or shoes that do 
not conform to the shape of the foot. The wearing of the Murray 
Space Shoe will not correct or prevent such conditions when they 
are caused by, or due to, a systematic condition of the person wearing 
them, such as diseases of the heart or the kidneys. As to indiges- 
tion and stomach ulcers, it is found that any beneficial effect which 
the wearer of Murray Space Shoes might receive would be too indi- 
rect, or too remote, to be attributed to the wearing of the Murray 
Space Shoe. It is also found that the Murray Space Shoe may be 
referred to as having therapeutic qualities only in those cases where 
they are prescribed by chiropodists or orthopedic surgeons to relieve 
pain and give comfort when the ailment is caused by the wearing of 
ordinary conventional stock shoes, and in the cases of certain deformi- 
ties or abnormal conditions of the feet. 


CONCLUSION AS TO COUNT I 


The aforesaid unqualified representations as to the therapeutic bene- 
fits derived from the wearing of Murray Space Shoes, without restrict- 
ing them to ailments of the feet due to ill-fitting shoes, as above set 
forth, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

There is ample support in the Federal Courts of the Commission’s 
authority to prohibit the dissemination of false and deceptive adver- 
tisements with respect to the therapeutic value of products sold to 
the public. Recent leading cases are found in the hair preparations 
industry involving claims that the product in question will prevent 
baldness. See Mueller v. U.S., 262 F. 2d 448; Lrickson v. F.T.C., 272 
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F, 2d 318; and Keele Hair & Scalp Specialists, Inc. v. FHT OC. 275'¥F. 
2d 18. 

The Court, in the Erickson case, held, among other things, that “it 
is sound to say that the fact that petitioner had satisfied customers 
is not a defense to Commission action for deceptive practices.” In 
the present case, the rejection of the testimony of satisfied customers 
is supported by the foregoing decision. 

In the Keele case, the Court approved a requirement in the Com- 
mission’s Order, to prevent deception, for the respondent to affirma- 
tively disclose facts as to the ineffectiveness of the preparation in a 
certain type of baldness, and that 95% of the cases of baldness fall 
within that type. 

So, in the present case, although the wearing of respondents’ shoes 
will be of benefit to the wearer when the ailment is caused by ill-fit- 
ting shoes, to prevent deception of the public, respondents should not 
be allowed to represent that the wearing of their shoes will benefit the 
wearer when the ailment is caused by systemic conditions. 


FINDINGS AS TO THE FACTS (COUNT 11) 


A. LINE OF COMMERCE 


The line of commerce involved in this case is the manufacture and 
sale of molded shoes—that is, custom-made shoes which are made over 
plaster casts of the customers’ feet, to follow all the contours of their 
feet. The said product is shown by the facts to have such peculiar 
characteristics and uses as to constitute it as sufficiently distinct from 
others to make it a “line of commerce” within the meaning of the 
Clayton Act. 

This industry, at first restricted to the Eastern Seaboard, particu- 
larly the New York City Metropolitan area, has now been extended 
to all parts of the United States and foreign countries, and is sup- 
ported generally by chiropodists, podiatrists, and orthopedic surgeons 
who prescribe molded contour shoes for their patients. 


B. RESPONDENTS’ METHODS OF DISTRIBUTION—USE OF RESTRICTIVE 
AGREEMENTS 


Prior to 1941, respondents sold molded shoes direct to the public. 
About that time, respondents began to develop sales representatives 
among chiropodists and custom and corrective shoe dealers. 

From about 1944 until 1956, respondents sold substantial quantities 
of molded shoes to T.O. Dey Service Corporation, hereinafter referred 
to as T.O. Dey, which was then engaged in the sale of custom-made 
shoes, as well as conventional shoes, in New York City and in Brook- 
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lyn. During that time, respondents’ shoes were sold under the name 
of “Space”, “Murray Space Shoe”, and also “Glove Mould.” Al- 
though T.O. Dey had started to represent respondents in March 1941, 
it was not until 1944 that substantial sales were made. Respondents 
taught T.O. Dey employees how to take the casts of the patients’ feet 
and manufactured the shoes from the casts. There was no written 
agreement, but at the beginning there was a verbal agreement between 
the respondents and T.O. Dey that the latter would not be permitted 
to sell any other molded shoe or manufacture molded shoes without 
permission from respondents. This arrangement continued until 1955 
or 1956, when respondents and T.O. Dey discontinued their relation- 
ship, and T.O. Dey began, on their own account, to manufacture and 
sell molded shoes similar to respondents. 

For a number of years, from 1942 until approximately 1955, re- 
spondents trained a number of chiropodists and podiatrists, as well as 
orthopedic surgeons and representatives of orthopedic shoe manufac- 
turers, such as T.O. Dey, how to take casts. These various chiropo- 
dists, podiatrists, and orthopedic surgeons prescribed respondents’ 
shoes for their patients. The record contains a number of such pre- 
scriptions. The record also contains representative contracts, which 
were entered into about 1953, between respondents and such customers 
entitled: “Contract for Representatives of Murray Space Shoes.” 
The following language appeared in most of these early contracts: 


On your satisfactory completion of the course, we agree to manufacture Space 
Shoes for you on acceptable casts and foot-impressions made by you in accord- 
ance with the Murray Method in which you have been instructed, at the prices 
set forth in the attached schedule, payable in full with order. Positives are to 
be delivered to us without expense to us. 

This contract covered not only the sale of shoes manufactured by 
respondents, but also the sale of materials to such customers for the 
molding of “Contact” shoes, which are not involved in this case. 
Respondents reserved the right to terminate the agreement on 60 days’ 
notice in the event the customer manufactured molded shoes in ac- 
cordance with methods other than the Murray method. 

During 1956 through 1958, the respondents entered into similar 
agreements with chiropodists and podiatrists entitled: “Agreement 
Not to Disclose and Tentative Agreement with Representatives of 
Murray Space Shoes.” These agreements provided that the customer 
would keep secret, during the course of instruction and thereafter, the 
ideas, methods, techniques, etc., used in connection with the fabrica- 
tion or manufacture of, or taking of foot impressions or casts for, 


Murray shoes. yee 
These agreements also contained a provision, hereinbefore men- 
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tioned, that the agreement could be terminated by respondents 1 in the 
event that the customer manufactured molded shoes in accordance 
with methods other than the Murray method. This agreement also 
provided that the customer agreed to cease making shoes according 
to the Murray method upon the expiration of the agreement, and in 
the event that he should thereafter continue to employ the Murray 
techniques, in violation of the agreement, Murray should be entitled 
to liquidated damages computed at 15% of the retail sales price of 
all such shoes sold by the customer. Some of such agreements con- 
tained the following additional clause: 

In the event that I arrange to have shoes molded by a third party other than 
Murray or a manufacturer designated by him on casts or foot impressions 
made by me utilizing Murray techniques or patents then I agree to submit such 
shoes to Murray for his approval to the end that Murray may test the materials 
and workmanship to see that such shoes meet the Murray standards of quality 
and conform to the casts as prescribed by Murray for SPACE shoes manufactured 
by him. I agree that I shall not sell any of such shoes without first obtaining 
Murray’s written approval. 

A further provision of this contract was that it might be terminated 
on 60 days’ notice in the event that the customer failed to comply with 
any of the terms or conditions of the agreement. 

Another form of contract, used by respondents during those years, 
contained the following language: 


In the event that I use any of the MURRAY ideas, methods, techniques or the 
like for the purpose of making or having shoes of the general type made by 
MURRAY manufactured by another other than Murray, I agree to render an 
account thereof to MURRAY and to pay to MURRAY liquidated damages com- 
puted at 15% of the retail sales price of all such shoes sold by me or by others 
who may have assisted in the manufacture of such shoes. 


One form of contract, used by respondents during 1958, contained 
the following provision: 


I recognize and agree that the ideas, methods and techniques and the like which 
I have learned from MURRAY are an integral part of the process employed by 
MURRAY in the manufacture of Murray SPACE Shoes and I agree that I will 
use such ideas, methods and techniques only to assist in the manufacture of 
SPACE Shoes which are to be completed or cause to be completed by MURRAY 
and that I will not use such techniques to assist others in the manufacture of 
shoes of the same type as made by MURRAY. 

One chiropodist who had a contract, as hereinbefore described, with 
the respondents was Dr. Sanford E. Solomon of Hartford, Gornecticnlt: 
in about 1953. He represented respondents for a sities of years, 
during which time he conducted a short-term school in the Alan E. 
Murray Space Shoe casting techniques for other podiatrists and chi- 
ropodists to prepare them to represent the respondents in their respec- 


tive areas. They were required to sign an application, addressed to Dr. 
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Solomon, and pay a fee for such course, and also, as ‘a part of the 
application, they were required to sign a letter, addressed to respond- 
ents, in which they stated that they understood they must treat as 
confidential the techniques employed by respondents, and not discuss 
the methods with outsiders or disclose them to anyone. And further: 

I promise not to make use of these techniques except under the provisions of 
our contract in making casts for the Murray Laboratories, and in case I should 
take employment or become part of any concern, I will not disclose or make use 
of the techniques taught me without your written permission. 

I will not make use of any other moulded shoes in my practice during my 
association with the Alan H. Murray Laboratories. If after one year I wish 
to terminate my use of the Murray Shoe, I shall notify you and the public and 
guarantee not to use any product that violates Murray patents or that might 
confuse the public into believing it was a Murray product. 

Although prices vary somewhat, the usual prices observed, during 
the period of time from 1953 to 1957, for the regular shoe were $45 
per pair to the podiatrist or chiropodist and $70 per pair to the patient. 

Beginning about 1955 or 1956, a number of respondents’ customers, 
podiatrists and chiropodists, began to have their shoes manufactured 
by other manufacturers who had come into the field during that time. 
Most of these other manufacturers had represented the respondents 
in previous years, and were familiar with the technique of respond- 
ents. Among those were the Jerry Miller “I.D.” Shoes, Travelmas- 
ters, Inc., Jamaica, New York, with its factory in Brockton, Massa- 
chusetts, a subsidiary of Sandler Benton Company. Jerry Miller got 
his training while working for a Dr. Sugarman, who at one time (1947) 
represented the respondents, and who later manufactured “Contour” 
shoes under the name “Foot Contour Shoe Laboratory, Inc.” A1- 
though Jerry Miller never had a contract with Murray, he testified 
that he had been told by customers of respondents, in 1956, that they 
could not handle his shoes because of a previous contract with Murray. 

Another competitor testified that he had been attempting to sell 
to certain named chiropodists in Springfield, Illinois; Detroit, Mich- 
igan; and Cleveland, Ohio in 1957, 1958, and 1959, and that he was 
told by them that they could buy molded sandals from him because 
Murray did not make sandals at that time. This testimony is not 
supported by other witnesses, and, there is considerable doubt that 
these chiropodists were actually under contract at the times indicated. 

The record also contains an agreement between respondents and 
R. H. Macy & Co., Inc., dated November 21, 1955, and a letter from 
Macy’s to respondent Alan E. Murray, dated December 20, 1956, 
supplementing the said agreement, which is with respect to the sale 
of Murray Space Shoes to Macy’s. The agreement, which was still 
in effect at the time of hearing in 1959, contains the clause whereby 
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Macy agrees: “to sell shoes manufactured by Murray and no other 
molded shoes contoured to the human foot.” Counsel for respond- 
ents in his oral argument stated that the agreement had expired but 
there is nothing in the record to support this statement. 

There is no evidence in the record as to the volume of sales to Macy 
by respondents under this contract, or of the inability of any one to 
sell Macy molded shoes because of this contract. Hence, no finding 
can be made as to its probable effect on competition. 


C. COMPETITORS OF RESPONDENTS 


The Jerry Miller I.D. Shoe is one of the largest competitors of the 
respondents, selling directly as they do to podiatrists and chiropodists, 
as the output of this concern is between six and seven thousand pairs 
annually. 

Another manufacturer of molded shoes who is a strong competitor 
of respondent, is Dr. Silverman with his “Pedimold” and “Natural- 
mold” brands. He manufactures these shoes under the name of Nat- 
uralmold Shoe Company, and Ortho Shoes, Inc. The “Pedimold” 
brand is sold to retail stores, and the “Naturalmold” brand to doctors 
exclusively. Dr. Silverman started his business in 1954, and his sales 
during the succeeding years were as follows: 


OO a ks RB TS ES ik a ai pS at ee eee See Re ete 2,000 pairs 
AG ee PE oe ee enn See ae Steere Bee 6, 000 pairs 
1S) (mae aes Sern ERE ER ES SIR POE S Tae i te Oe STENTS Rey aan ch We ode 9, 000 pairs 
TOGO S( iS segs he eg A | eye eee ee aE ae een eee hE 8, 000 pairs 
LOSOM GIST ACAIMONGNS) ee 2 ee ee ee Pee eee 4, 000 pairs 


Other principal competitors, and the volume of business done by 
them, are as follows: 


T.O. Dey Service Corporation: 


DOS EEE OE ee OY TES Er ewer tomers 2,000 pairs 

TOS Sx ered fepers Sea erded jin Lad Alt SAD ben We oe 2,100 pairs 
Jack C. Rich, Rich Therapeutic Shoe Laboratories : 

ON ee pee a eg ear | a ee 1, 500 pairs 

IS ay pee ae et 2 eh pe tas er Pate ae rh Raat Sod Sa ced ote WE 2,000 pairs 

TODS SSE SAE RII AE RD r he: Sere ae heh. J] RELA BEEAE Loa 1g ies 2,000 pairs plus 
B. Nelson Company, New York City: 

DOD no Fs ot charac Bs bia ayes se ee peoes O o e o re 500 pairs 

B hY)5c et ea aca 9 Seay eed EE ee ee Le a 275 pairs 
Ralph*w...Merians22© (255.2088 be whe ce Seep ai Sie Oe eee 1, 000 pairs annually 
Dr. Fink (custom-mold shoes) : 

OBS 6s ely ae Sey Sine ee nae ants ey 300 pairs 

19597 (Lst.G months) ie ssh ee ee es eas 300 pairs 


Other concerns advertising as manufacturers of molded shoes, the 
volume of sales unknown, are as follows: 
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Morris Moulded Shoe Co., New York City 
Joseph Burger, New York City 

. Dr. Guston Appel, Hollywood, Calif. 
Foot-Mold Shoe Corp., New York City 
Ideal Moulded Shoe Co., New York City 
Classic Mold Shoe, Inc., New York City 
S. & H. Elkins, Inc., Los Angeles, Calif. 
Archmaster Shoe Corp., Philadelphia, Pa. 
Tread Mold Shoes, Ine., New York City 
Ramer Laboratories, Jamaica, N.Y. 
Tru-Mold Shoes, Buffalo; N.Y. 
Personal Contour Shoes, Haverhill, Mass. 
Foot-Mold Shoe Corp., New York City 
Dr. Scholl Foot Comfort Shop, Buffalo, N.Y. 
Wright’s Support and Orthopedic Appliances, Norfolk, Va. 
Brockton Moulded Shoe Co., Brockton, Mass. 
Foot Form Shoe Company, Canton, Ohio 
Tip Top Shoe Co., New York City 
True-Cast Molded Shoe Co., New York City 
Contour Shoe Center, Inc., San Francisco, Calif. 
Zely Molded Shoes, New Haven, Conn. 
Vollbracht’s, New York City 
Foot-Eze Custom Molded Shoe, Los Angeles, Calif. 


It is therefore found that the competition of competitors of. re- 
spondents has substantially increased, both in volume of sales and in 
number, since 1953. 


D. RESPONDENTS’ SHARE OF THE MOLDED SHOE MARKET 


Although the record contains no exact figures with respect to the 
total volume of molded shoe business in the United States, it is esti- 
mated by an informed person in the industry that the annual output in 
recent years is approximately 50,000 pairs. 

From about 1941 until 1953, respondents were probably the only 
manufacturers of molded shoes of any consequence in the United 
States. The volume of sales of respondents, for the years 1953 to 
1958, was as follows: 1953—5,154 pairs; 1954—7,750 pairs; 1955— 
10,934 pairs; 1956—12,550 pairs; 1957—11,921 pairs; 1958—7,742 
pairs. However, as the popularity of the Murray SPACE Shoe 
increased among chiropodists, podiatrists and orthopedic surgeons, 
many of the customers of respondents who had been trained in Murray 
techniques began to manufacture for themselves and, despite the re- 
strictive clauses in their contracts, as hereinbefore described, com- 
petitors of respondents increased, not only in number, as hereinbefore 
indicated, but also in volume of business, until by 1958 at least one 
of their competitors replaced them as the largest manufacturer in the 
industry. The volume of sales of molded shoes by Dr. Silverman, 
in 1958, exceeded the volume of respondents’ sales during that year. 
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Also, the volume of sales of molded shoes of the Jerry Miller pcligathaa ag 
was approximately the same as respondents in 1958. 

It is therefore found that respondents have not. increased their 
share of the molded shoe market but, on the other hand, their share 
has declined since 1957. 


CONCLUSIONS AS TO COUNT If 


In view of the foregoing findings, it is concluded that the effect of 
the sale, and contracts of sale, of molded shoes by respondents, upon 
such bontitions! as aforesaid, has not been, is not now, and may not 
be, to substantially lessen Chipper wath respondents in the sale of 
molded shoes, or between customers of respondents, or to create a 
monopoly in respondents in the molded shoe industry. The allega- 
tions of the complaint to this effect are not supported by the evidence 
in the record. 

Hence, the aforesaid acts and practices of respondents, as above set 
forth, as to Count II, do not constitute a violation of Section 3 of 
the Clayton Act. 

ORDER 


It ts ordered, That respondents Murray SPACE Shoe Corporation, 
a corporation, and its officers, and Alan E. Murray and Lucille Marsh 
Murray, individually and as officers of said corporation, and respond- 
ents’ representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution of molded shoes, that is, custom-made shoes constructed 
over plaster casts of the customers’ feet, or any shoe of substantially 
similar construction or design, do forthwith cease and desist from, 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement, 
including pamphlets and circulars distributed to customers and pro- 
spective customers, by means of the United States mails, or by any 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, which represents, directly or by implication: 

(a) That their shoes have therapeutic qualities as to diseases, ail- 
ments, abnormalities, or disorders of the feet, unless expressly and 
clearly limited to relief only of said diseases, ailments, abnormalities, 
or disorders due to, or caused by, ill-fitting shoes. 

(b) That their hee or the wearing shersak will correct, prevent, 
or relieve swollen ankles, swollen joints, mugiitiess on ball of Fane pain 
in the hip, high blood pressure, sagging ankles, or arthritis, unless 
expressly and aunts limited to relief only of said diseases or aaliniemes 
due to, or caused by, ill-fitting shoes. 
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(c) That their shoes, or the wearing thereof, will correct, prevent 
or relieve indigestion or stomach ulcers. 

(d) That their shoes, or the wearing thereof, will correct hammer 
toes or bunions, provided, however, that nothing contained in this 
paragraph shall prevent respondents from representing that their 
said shoes, or the wearing thereof, will give relief from pain suffered 
by a person with hammer toes or bunions. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said shoes, which 
advertisements contained any of the representations prohibited in 
Paragraph 1 above. 

It is further ordered, That all allegations contained in the complaint 
under Count I, not hereinbefore mentioned under Paragraph 1, be, and 
the same hereby are, dismissed. 

It is further ordered, That the allegations of the Commission’s 
complaint herein under Count IT thereof be, and the same hereby are, 
dismissed. 

OPINION OF THE COMMISSION 


By Kern, Commissioner: 

The complaint in this proceeding charges respondents in Count I 
with the dissemination of false advertisements constituting unfair and 
deceptive acts and practices in violation of Section 5 of the Federal 
Trade Commission Act, and in Count IT with entering into contracts, 
agreements and understandings with purchasers to sell respondents’ 
molded shoe products on the condition that such purchasers will not 
use or deal in the molded shoes sold or supplied by a competitor and 
engaging in other practices in violation of Section 3 of the Clayton 
Act. 

The hearing examiner in his initial decision found and concluded 
as to Count I that respondents’ unqualified representations as to 
therapeutic benefits as indicated constitute unfair and deceptive acts 
and practices within the intent and meaning of the Federal Trade 
Commission Act and ordered such practices discontinued. As to 
Count II, he found and concluded that the allegations of the complaint 
were not supported by the evidence in the record and, accordingly, dis- 
mi-ed these charges. 

The matter is now before the Commission upon the cross-appeals of 
counsel in support of the complaint and the respondents. The former 
appeals from (1) the portion of the order which would permit quali- 
fied representations as to relief from high blood pressure and arthritis 
in the wearing of Murray shoes and the findings upon which this part 
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of the order is based, and (2) the dismissal of the allegations under 
Count II of the complaint. Respondents appeal from the portion of 
the initial decision holding them in violation of allegations under 
Count I of the complaint and the part of the order which requires 
them to cease and desist these practices. The specific grounds for 
each appeal will be covered below. 

Respondents manufacture and sell shoes made either by using the 
foot of the purchaser as a last, in which case the shoes are called “Con- 
tact Shoes” or by making a cast of the foot to be used as the last in the 
manufacture of the shoe, in which case the shoes are called “Space 
Shoes”. Such shoes are all in the category of molded shoes. They 
are in fact molded to the shape of the foot, having an unconventional 
foot-shaped appearance. The “Contact Shoes”, while molded shoes, 
are not involved in this proceeding. Respondents’ Space Shoe is not 
an orthopedic device as the examiner found and as respondents admit 
in their answer. 


ReEsponpEntTs’ AprEaL As TO Count I 


Count I of the complaint charges, among other things as follows: 

(a) That respondents’ shoe is not a health shoe and has no thera- 
peutic qualities directly attributable to it, as represented. 

(b) That respondents’ shoes will not, as represented, correct, prevent 
or relieve: swollen ankles, swollen joints, puffiness on ball of the foot, 
pain in the hip, high blood pressure, fatigue, indigestion, stomach ul- 
cers, sagging ankles, and arthritis. 

(c) That respondents’ shoe will not, as represented, correct or pre- 
vent calluses. [The examiner ruled during the course of the proceed- 
ing that respondents’ shoe would remove calluses and, in effect, 
dismissed this allegation. ] 

(d) That respondents’ shoe will not, as represented, correct or pre- 
vent hammer toes and bunions.? 

The hearing examiner included an order with the initial decision 
covering each of the matters above mentioned except “fatigue” and 
“calluses”. The latter is out of the case as indicated. On “fatigue”, 
while findings were made showing that the allegation of the complaint 
on this representation was sustained, no prohibition on it was included 
in the order. This oversight will be remedied in the modified order to 
be issued herewith. 

Of the other specific allegations under Count I of the complaint, not 
covered above, most were stricken from the complaint during the 


1Charged misrepresentations as to certain other diseases, abnormalities or disorders 
in the group (b), (c) and (d) above were dismissed by the examiner during the course 
of the proceeding for failure of proof. 
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course of the proceeding for failure of proof. One exception, the rep- 
resentation as to orthopedic device, was found by the examiner not 
to be proved in his initial decision. Other allegations were dropped 
without express findings. In the latter instances we do not believe the 
charges are sustained by the evidence of record. No appeal by counsel 
supporting the complaint has been taken from the disposition of the 
case on any of such other specific allegations. We concur in the ex- 
aminer’s disposition of the case as to these other matters. 

As to the remaining charges, the respondents’ advertisements in the 
record show, as found by the examiner, that they have unqualifiedly 
represented their shoe as having therapeutic qualities and that they 
have made the other specific representations still in issue. The ex- 
aminer on the question of therapeutic qualities found as follows: 

It is also found that the Murray Space Shoe may be referred to as having 
therapeutic qualities only in those cases where they are prescribed by chiropodists 
or orthopedic surgeons to relieve pain and give comfort when the ailment is 
caused by the wearing of ordinary conventional stock shoes, and in the cases 
of certain deformities or abnormal conditions of the feet. 

The pertinent provision of the order in the initial decision prohibits 
the representation ; 

(a) That their shoes have therapeutic qualities as to diseases, ailments, 
abnormalities, or disorders of the feet, unless expressly and clearly limited to 
relief only of said diseases, ailments, abnormalities or disorders due to, or caused 
by, ill-fitting shoes. 

Orthopedic surgeons, Dr. Gordon, Dr. Herzmark and Dr. Sugar, 
called by counsel supporting the complaint, all testified to the effect 
that Murray Space Shoes have no direct therapeutic qualities, al- 
though they did further testify that where pains or disorders of the 
feet are caused by ill-fitting shoes, Murray Space Shoes will afford 
relief from such pains or disorders. Evaluating this evidence with 
other evidence of record, we believe that substantial probative evidence 
supports a finding that Murray Space Shoes have no therapeutic quali- 
ties, exclusive of the merit which the shoes may have in affording 
relief as to pains or disorders of the feet caused by ill-fitting shoes. 
Accordingly, the initial decision, including the order, will be modified 
to conform to this view. 

On representations as to certain specific ailments or disorders, 
namely, swollen ankles, swollen joints, puffiness on ball of foot, pain in 
the hip, fatigue, sagging ankles, hammer toes and bunions, the record 
supports a finding that Murray Space Shoes will give relief only when 
these conditions are caused by ill-fitting shoes, or shoes that do not 
conform to the shape of the foot. Otherwise as to these and the other 
specific conditions at issue herein, Murray Space Shoes will not cor- 
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rect, prevent or relieve. The questions raised as to high blood pressure 
and arthritis will be discussed below. 

Respondents in their appeal take a number of exceptions to the ex- 
aminer’s findings contending, it appears, that he gave too much weight 
to the medical witnesses called by counsel supporting the complaint, 
that he should not have found that respondents made representations 
charged in the complaint and that he should not have found that the 
respondents’ shoes fail to have the merits or qualities so claimed for 
them. 

We have considered the evidence on the questions so raised, and 
except as otherwise noted, we concur with the examiner’s findings. 
On the exception taken as to the weight given to the medical witnesses, 
we observe that the examiner has considered all the testimony includ- 
ing that of the medical witnesses called by the respondents. The 
medical witnesses called by counsel supporting the complaint were 
shown to be highly qualified witnesses, a fact apparently not in dispute, 
and we cannot say the examiner erred in the weight he gave to their 
testimony. Respondents argue that these witnesses, except for Dr. 
Sugar, had not prescribed the Murray Space Shoe and therefore lacked 
experience with the product. It is clear, however, that these three 
orthopedic specialists are widely experienced in their field. It is well 
settled that the testimony of such experts as to the merits of a product 
is properly considered substantial evidence, even though they have 
had no personal experience with it. Bristol-Myers Co. v. Federal 
Trade Commission, 185 F. 2d 58, 62 (4th Cir. 1950) and pertinent 
cases cited therein; Charles of the Ritz Dist. Corp. v. Federal Trade 
Commission, 143 F. 2d 676, 678-679 (2d Cir. 1944). 

Another contention made by the respondents on their appeal seems 
to be that the terms or form of the complaint misled them as to the 
issues involved so that they did not make the defense they would 
otherwise have made and that they were therefore denied a fair hear- 
ing. This argument is partly based on the contention that respondents 
were not apprised of the fact that the claim against them was a 
charge that their advertisements failed to reveal that the ills therein 
mentioned to be benefitted were only those caused by ill-fitting shoes. 
It is likewise partly based on the contention that they were deceived 
into the belief that the charges against them in subparagraph 3 of 
paragraphs 6 and 7 would be defeated if it were proved that wearing 
Murray Space Shoes would either “correct, prevent or relieve” the 
items mentioned, which they assert they have done. 

On the first point, respondents cannot claim lack of knowledge of 
the charges when the complaint fully covers the practices in issue. 

On the second point, we do not believe that respondents were misled 
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in spite of the apparent position taken by the examiner on this ques- 
tion. This case was clearly tried on the basis that respondents had 
misrepresented that their shoes would variously correct, prevent or 
relieve the ailments mentioned, and that in fact they would not do so. 
Thus, proof of the representation and the failure to perform as to 
any one of the three things—correct, prevent or relieve—would sustain 
the charge to that exent. Respondents’ awareness of this is well 
demonstrated by the manner in which they made their defense. 

We conclude that respondents were adequately and appropriately 
advised of the charges against them, that they were given full op- 
portunity to defend themselves against these charges, and that they 
have availed themselves of this opportunity. We reject their argu- 
ment that they were denied a fair hearing. Other contentions of the 
respondents not. specifically mentioned above are also rejected. 

Respondents’ appeal from the examiner’s initial decision as to Count 
I, accordingly, is denied. 


APPEAL OF CoUNSEL SUPPORTING THE CoMPLAINT AS TO Count I 


Counsel supporting the complaint appeal from the examiner’s find- 
ing that the wearing of the Murray Space Shoe will relieve as to high 
blood pressure and arthritis “when, and only when, these conditions 
are caused by ill-fitting shoes or shoes that do not conform to the 
shape of the foot” and the portion of the order partly excepting rep- 
resentations on these ailments. The medical witnesses called in sup- 
port of the complaint testified to the effect that the Murray Space 
Shoe would not correct, prevent or relieve arthritis or high blood pres- 
sure, although not without some apparent qualification. 

We have considered this testimony in the light of other evidence 
of record and particularly the testimony that respondents’ shoes will 
do no more than give relief from pain or disorders caused by ill-fitting 
shoes and have concluded that the possible relief which might be pro- 
vided as to such systemic disorders, if any, would be entirely too re- 
mote or indirect to justify even qualified references thereto. We 
believe that the examiner erred in his findings and order covering 
these ailments. The appeal of counsel supporting the complaint on 
this question is granted. 


APppraL OF CouNSEL SUPPORTING THE CoMPLAINT AS TO Count IT 


The complaint alleges in Count Ii that respondents in the course 
of commerce have entered into contracts, agreements or understand- 
ings to sell their molded shoes on the condition that the purchasers 
thereof would not use or deal in molded shoes sold or supplied by a 
competitor of respondents and that they have refused to sell to cus- 
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tomers unwilling to restrict themselves to respondents’ products. It 
is further alleged that these acts or practices may be to substantially 
lessen competition or tend to monopoly and, therefore, violate Section 
3 of the Clayton Act. The hearing examiner in his Initial Decision 
<lismissed this Count. 

The written agreements introduced in support of this charge are 
identified as Commission Exhibits 3, 6-12, and 36. 

Commission Exhibit 3 is an agreement dated November 21, 1955, 
between Alan E. Murray and R. H. Macy & Co., Inc., New York City, 
relative to the sale of Murray shoes. Macy’s agreed “To sell shoes 
manufactured by Murray and no other shoes contoured to the human 
foot.” 

Murray, between 1942 and 1958, entered into agreements with chi- 
ropodists and podiatrists and others regarding the manufacture, sale 
and distribution of shoes and certain materials. Commission Ex- 
hibits 6-12 are illustrative of contracts made in this group. These 
agreements vary in their terms, having been modified from time to 
time through the indicated period. They cover not only Murray Space 
Shoes but the so-called “Contact Shoes” as well. The latter are not 
involved in this case. 

One form of the chiropodist agreement used in 1958 contains this 
provision : 

I recognize and agree that the ideas, methods and techniques and the like which 
I have learned from MURRAY are an integral part of the process employed 
by MURRAY in the manufacture of Murray SPACE Shoes and I agree that I 
will use such ideas, methods and techniques only to assist in the manufacture 
of SPACE Shoes which are to be completed or caused to be completed by MUR- 
RAY and that I will not use such techniques to assist others in the manufacture 
of shoes of the same type as made by MURRAY. (Commission Exhibit 12) 

In 1953, Dr. Sanford E, Solomon of Hartford, Connecticut, repre- 
senting respondents, conducted a school in Murray shoe casting tech- 
niques for podiatrists and chiropodists. Those taking the course were 
required to sign a letter addressed to respondents which included the 
following statements: 


I promise not to make use of these techniques except under the provisions 
of our contract in making casts for the Murray Laboratories, and in case I 
should take employment or become part of any concern, I will not disclose or 
make use of the techniques taught me without your written permission. 

J will not make use of any other moulded shoes in my practice during my 
association with the Alan WH. Murray Laboratories. If after one year I wish 
to terminate my use of the Murray Shoe, I shall notify you and the publie and 
guarantee not to use any product that violates Murray patents or that might 


confuse the public into believing it was a Murray product. (Commission 
Exhibit 36) 


While not passing upon each of the agreement forms challenged in 
this proceeding, we believe it is sufficiently shown, as in the above cited 
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instances, that respondents have required in certain written agreements 
that purchasers of its molded shoes will not deal in molded shoes of 
respondents’ competitors. 

The hearing examiner found that the “line of commerce” involved 
in this case is the manufacture and sale of molded shoes, that is, shoes 
custom-made over plaster casts of customers’ feet, to follow all the 
contours of their feet. We will use the term “molded shoes” in refer- 
ring to this market. The examiner also found that this industry 
extends over all parts of the United States. Respondents take the 
position that the line of commerce should be the whole industry in- 
volving the manufacture and sale of shoes or, separately, men’s shoes, 
women’s shoes and children’s shoes. In view of our disposition of 
Count IT, we will assume, without deciding, that the line of commerce 
is molded shoes since even in this limited area a violation has not been 
shown. 

The molded shoe business is of relatively recent origin. The record 
establishes that Murray was the first to manufacture and sell such 
shoes beginning about 1941. From about 1941 to 1953, as the examiner 
finds, respondents were probably the only manufacturers of molded 
shoes of any consequence in the United States. However, as the popu- 
larity of the molded shoe increased, customers of respondents who 
had been trained in Murray techniques began to manufacture molded 
shoes for themselves and became competitors of respondents. 

The examiner has listed seven concerns as the principal competitors 
of respondents. These and their 1958 outputs are as follows: 

Competitor Sales in Pairs 
@)iverry Miller: ToD. .Shoetsi-s 228 aay pe es oe 6-7,000 pairs (annually) 


(2) Naturalmold Shoe Company and Ortho Shoes, 
Inc. (enterprises owned by Dr. Silverman)- 8,000 pairs 


(3) T. O. Dey Service Corporation________---_--- 2,100 pairs 
(4) Jack C. Rich, Rich Therapeutic Shoe Labo- 
PAUOVICS re ate e =e ew AEE SEE SUE SESE SSS 2,000 pairs, plus 
(5) B. Nelson Company, New York City--------- About 275 pairs 
(6). Ralph W. Merians____------___-.---------- 1,000 pairs (annually) 
(TU) gir Nathan Wine 2 oe nn 300 pairs 


The examiner has also listed 23 other competitors, but in the latter 
instances the record is silent as to their sales volumes or market shares. 
Respondents’ output from 1953 to 1958 was as follows: 


Pairs 
es en a eh 8 ISS on 5, 154 
Tiina eid Se ee ee ee eee 7, 750 
£10 Eee Mele lane gt Dicuss al A Saati A aaa aenae 10, 934 
GRR. ee ee en eee ee, a 12, 550 
NOR Ge ee ee Se en a oe a 11, 921 
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On molded shoes the price in the period 1953 to 1957, although 
differing somewhat, was commonly $45 per pair to the podiatrist 
or chiropodist and $70 per pair to the patient. 

The only information in the record as to the market size is the 
statement of a witness, Jerome Miller, of Jerry Miller I.D. Shoe, a 
podiatrist and a manufacturer of molded shoes in competition with 
respondents. He testified that the annual output of the industry is 
approximately 50,000 pairs of molded shoes. The hearing examiner 
termed the witness’ statement on total output an estimate by an in- 
formed person in the industry. The witness himself called it a 
“ouess”. 

Whether this was a guess or an informed estimate, it is very little 
standing alone upon which to make a finding as to market size or the 
total sales in the market. There is nothing further in the record to 
corroborate the testimony on this point nor is there any other infor- 
mation in the record as to total market sales. 

The witness did not relate his statement on annual output to any 
particular year. In an industry in which many new manufacturers 
are quickly getting into the business and in which sales rapidly ev- 
pand for individual firms, as in the case of Dr. Silverman from 2,000 
pairs in 1955 to 8,000 pairs in 1958, a proper estimate for one year 
might be totally off for another period of time. Moreover in a num- 
ber of instances this witness substantially underestimated the volume 
of business done by several of respondents’ competitors. 

This record shows very little about the structure or make-up of the 
molded shoe industry, that is, the number of competitors, who and | 
where they are, and their relative positions in the industry. 

There is some testimony from several molded shoe manufacturers 
as to the companies they consider their principal competitors. These 
lists are not generally uniform although most named Murray Space 
Shoe and Jerry Miller I.D. Shoe as principal competitors. Several 
witnesses listed Dr. Jack Silverman’s shoe (“Naturalmold” and “Pedi- 
mold”) as a principal competitor. Some also listed T. O. Dey Cor- 
poration. Otherwise the lists vary considerably. 

Witness Jerome Miller (Jerry Miller I.D. Shoe) listed the follow- 
ing, other than Murray, as principal competitors, along with estimated 
outputs: 


Estimated 
annual 
output 

Competitor (pairs) 
Rube Shoe, Bronx;7NiYoosa. eee oe ee ee ee 1, 000 
Natural Mold; Mount Vernon; NvY222 22 5-6, 000 
Shuttz, Buffalo, Nc Yoo= S222 s2S-" 5 o= Siee See ee 1, 000 
Classic” Mold Shoe, New York, N.Yo222-2-2_--_1- = = 1, 000 


Rich, New York, NoYo 2 25 So Biss nee ee 1, 000 
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The competitors of respondents listed by the examiner in his initial 
decision as principal competitors were Jerry Miller I.D. Shoe, Dr. 
Silverman (“Naturalmold” and “Pedimold”), T. O. Dey Service. 
Corporation, Rich Therapeutic Shoe Laboratories, B. Nelson Com- 
pany, Ralph W. Merians and Dr. Nathan Fink. They apparently. 
are at least not all of the principal competitors. It is noted that wit- 
ness Jerome Miller listed, in addition to others, three principal com- 
petitors not so termed by the examiner and estimated their sales, 
volumes as each 1,000 pairs annually, which is as much or more than: 
the sales volumes of three of the companies which the examiner lists. 
as principal competitors. It is not clear from this record who the. 
leading competitors are in the industry. 

The record is seriously deficient as to evidence on the general struc- 
ture of the industry including the total output and relative shares 
of the output by leading or principal competitors. It is also insuffi- 
cient or unsatisfactory on other factual details which need not here. 
be covered in detail. The record on the question of establishing re-. 
spondents’ market share and the substantiality of the competition 
foreclosed when boiled down consists of little more than the testimony. 
of several of respondents’ competitors that they consider respondents. 
to be their “largest” competitor. This is a singularly slim eviden- 
tiary showing. On the basis of this flimsy record we are unable to. 
reach any determination as to competitive effects. Clearly the tests 
laid down by the Supreme Court defining the “substantiality of mar- 
ket foreclosure” under Section 3 of the Clayton Act have not been 
met by this record. Standard Oil Co. v. United States, 3387 U.S. 298 
(1949) ; Tampa Electric Co. v. Nashwille Coal Co., 365 U.S. 320 (1961). 

The appeal of counsel supporting the complaint from the hearing 
examiner’s Initial Decision dismissing Count IT is therefore denied. 
However, we do not adopt all of the examiner’s findings and conclu- 
sions on this issue and the Initial Decision will be modified to conform 
to our views. Under the circumstances, we conclude that the charges: 
under Count II of the complaint have not been sustained. We adopt 
the hearing examiner’s Initial Decision on this Count IT charge so. 
far as it concludes that the allegation should be dismissed. 

It is directed that an appropriate order be entered modifying the 
Initial Decision including the order in conformity with the views 
herein expressed and adopting the Initial Decision, as so modified, 
as the decision of the Commission. 

Commissioner MacIntyre did not participate in the decision of this. 


case. 
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This matter having been heard by the Commission upon the cross- 
appeals of counsel in support of the complaint and the respondents 
from the hearing examiner’s initial decision, and upon the briefs and 
oral argument. in support thereof and in opposition thereto; and 

The Commission, for the reasons stated in the accompanying opin- 
ion, having granted in part and denied in part the appeal of counsel 
in support of the complaint and having denied respondents’ appeal, 
and having directed that an appropriate order be entered modifying 
the initial decision including the order in conformity with the views ex- 
pressed in the opinion, and adopting the initial decision, as so modified, 
as the decision of the Commissicn : 

It is ordered, That the last subparagraph of Paragraph Five of the 
FINDINGS AS TO THE FACTS (COUNT 1) of the initial decision be, and it 
hereby is, modified to read as follows: | 

Therefore, considering the foregoing testimony, it is found that the 
Murray Space Shoe is not an orthopedic device and has not been so 
represented by respondents. It is also found that the wearing of 
Murray Space Shoes will relieve swollen ankles, swollen joints, puffi- 
ness on ball of foot, pain in the hip, fatigue, sagging ankles, hammer 
toes and bunions when, and only when, these conditions are caused by 
ill-fitting shoes, or shoes that do not conform to the shape of the foot. 
The wearing of the Murray Space Shoe will not correct, prevent or 
otherwise relieve such conditions. As to indigestion, stomach ulcers, 
high blood pressure and arthritis, it is found that any beneficial effect 
which the wearer of Murray Space Shoes might receive would be too 
indirect, or too remote, to be attributed to the wearing of the Murray 
Space Shoe. It is also found that the Murray Space Shoes have no 
therapeutic qualities, exclusive of the merit which the shoes may have 
in affording relief as to pains or disorders of the feet caused by ill- 
fitting shoes. 

It is further ordered, That the last paragraph under “B. Respond- 
ents’ Methods of Distribution—Use of Restrictive Agreements” of the 
FINDINGS AS TO THE FACTS (COUNT It) of the initial decision be, and it 
hereby is, stricken. 

It is further ordered, That the paragraphs under “D. Respond- 
ents’ Share of the Molded Shoe Market” of the rrnpINGs AS TO THE 
FACTS (COUNT 11) of the initial decision be, and they hereby are, modi- 
fied to read as follows: 

The record is seriously deficient as to evidence on the general struc- 
ture of the industry including the total output and the relative shares 
of the output by leading or principal producers. It is also insufficient 
or unsatisfactory on other factual details. The record on the question 
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of establishing respondents’ market share and the substantiality of the 
competition foreclosed when boiled down consists of little more than 
the testimony of several of respondents’ competitors that they consider 
respondents to be their “largest” competitor. This is an inadequate 
basis for making a determination as to competitive effect. 

It is further ordered, That the paragraphs under the heading “con- 
CLUSIONS AS TO COUNT 11” contained in the initial decision be, and they 
hereby are, modified to read as follows: 

In view of the foregoing findings, it is concluded that the allega- 
tions of the complaint as to Count II are not supported by substantial 
evidence, and that, accordingly, these allegations should be dismissed. 

lt is further ordered, That the order contained in the initial decision 
be, and it hereby is, modified to read as follows: 

It is ordered, 'That respondents Murray Space Shoe Corporation, a 
corporation, and its officers, and Alan E. Murray and Lucille Marsh 
Murray, individually and as officers of said corporation, and respond- 
ents’ representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution of molded shoes, that is, custom-made shoes constructed 
over plaster casts of the customers’ feet, or any shoe of substantially 
similar construction or design, do forthwith cease and desist from, 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement, 
including pamphlets and circulars distributed to customers and pro- 
spective customers, by means of the United States mails, or by any 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, which represents, directly or by implication : 

(a) That their shoes have therapeutic qualities, except that nothing 
herein contained shall prevent respondents from making representa- 
tions permitted under subparagraphs (b) and (d) hereof, and pro- 
vided further that nothing herein contained shall prevent respondents 
from representing that said shoes, or the wearing thereof, will give 
relief from pains or disorders of the feet due to, or caused by, ill-fitting 
shoes, to the extent not prohibited by subparagraph (c) hereof. 

(b) That their shoes, or the wearing thereof, will correct, prevent, 
or relieve swollen ankles, swollen joints, puffiness on ball of foot, pain 
in the hip, fatigue, or sagging ankles unless expressly and clearly 
limited to relief only of said diseases or ailments due to, or caused by, 
ill-fitting shoes. 

(c) That their shoes, or the wearing thereof, will correct, prevent 
or relieve indigestion, stomach ulcers, high blood pressure or arthritis. 

(d) That their shoes, or the wearing thereof, will correct hammer 
toes or bunions, provided, however, that nothing contained in this 
paragraph shall prevent respondents from representing that their said 
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shoes, or the wearing thereof, will give relief from pain suffered by a. 
person with hammer toes or bunions. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is. 
defined in the Federal Trade Commission Act, of said shoes, which ad- 
vertisements contain any of the representations prohibited in Para- 
graph 1 above. 

It is further ordered, That all allegations contained in the complaint 
under Count I, not hereinbefore mentioned under Paragraph 1, be, 
and the same hereby are, dismissed. 

It is further ordered, That the allegations of the Commission’s com- 
plaint herein under Count II thereof be, and the same hereby are, 
dismissed. 

Tt is further ordered, That the initial decision of the hearing ex- 
aminer, as modified by the Commission, be, and it hereby is, adopted 
as the decision of the Commission. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist, as: 
modified. 

By the Commission, Commissioner MacIntyre not participating. 


In ree Marrer or 
STAR FRUIT COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8408. Complaint, June 1, 1961—Decision, Oct. 17, 1961 


Consent order requiring packer-distributors of citrus fruit in Lake Alfred, Fla., 
to cease violating Sec. 2(c) of the Clayton Act by paying commissions or 
brokerage to some of their brokers and direct buyers purchasing for their 
own accounts for resale. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, have been and are now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges. 
with respect thereto as follows: 
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Paracrapy 1. Respondent Star Fruit Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Florida with its offices and principal place of 
business located at Lake Alfred, Florida, with mailing address at Post 
Office Box 998, Lake Alfred, Florida. 

Respondent Norman V. Huff is an individual and is president of 
respondent Star Fruit Company. Respondent Robert V. Huff is an 
individual and is vice president and treasurer of respondent Star Fruit 
Company. Respondent Mary H. Grantham is also an individual 
and. is secretary of respondent Star Fruit Company. The business 
address of said individual respondents is the same as that of the cor- 
porate respondent. Said individual respondents, at all times herein- 
after mentioned, have directed and controlled the acts and practices 
and policies of corporate respondent Star Fruit Company including 
the acts and practices hereinafter mentioned. Said corporate respond- 
ent and individual respondents are hereinafter collectively referred to 
as respondents. 

Par. 2. Respondents are now, and for the past several years have 
been, engaged in the business of packing, selling and distributing 
citrus fruit, such as oranges, tangerines, and grapefruit, all of which 
are hereinafter sometimes referred to as citrus fruit or fruit products. 
Respondents sell and distribute citrus fruit directly, and in many 
instances through brokers, to buyers located in various sections of the 

Jnited States. When brokers are utilized in making sales, respond- 
ents pay said brokers for their services a brokerage or commission, 
usually at the rate of 5 cents per carton or 10 cents per 134 bushel box 
or equivalent. Respondent’s annual volume of business in the sale 
and distribution of citrus fruit is substantial. 

Par. 3. In the course and conduct of their business over the past 
several years, respondents have sold and distributed and are now sell- 
ing and distributing citrus fruit in commerce, as “commerce” is de- 
fined in the aforesaid Clayton Act, as amended, to buyers located in 
the several states of the United States other than the State of Florida 
in which respondents are located. Respondents transport, or cause 
such citrus fruit, when sold, to be transported from their place of 
business or packing plant in the State of Florida, or from other places 
within said State, to such buyers or to the buyers’ customers located 
in various other states of the United States. Thus there has been, at 
all times mentioned herein, a continuous course of trade in commerce 
in citrus fruit across state lines between said respondents and the 
respective buyers thereof. 

Par. 4. In the course and conduct of their business as aforesaid, 
respondents, have been and are now making substantial sales of citrus 
fruit to some, but not all, of their brokers and direct buyers purchas- 
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ing for their own account for resale, and on a large number of these 
sales respondents paid, granted or allowed, and are now paying, grant- 
ing or allowing to these brokers and other direct. buyers on their pur- 
chases, a commission, brokerage, or other compensation, or an allow- 
ance or discount in lieu thereof, in connection therewith. 

Par. 5. The acts and practices of respondents in paying, granting 
or allowing to brokers and direct buyers a commission, brokerage or 
other compensation, or an allowance or discount in lieu thereof, on 
their own purchases, as above alleged and described, are in violation 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13). 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of subsection 
(c) of Section 2 of the Clayton Act, as amended, and an agreement by 
and between respondents and counsel supporting the complaint, which 
agreement contains an order to cease and desist, an admission by the 
respondents of all the jurisdictional facts alleged in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides an 
adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 

1. Respondent, Star Fruit Company, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Florida, with its offices and principal place of business located 
at Lake Alfred, Florida, with mailing address as P.O. Box 998, Lake 
Alfred, Florida. 

Respondents Norman V. Huff, Robert V. Huff, and Mary H. Grant- 
ham are individuals and are officers of and maintain the same business 
address as that of said corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


Tt ts ordered, That respondents Star Fruit Company, a corporation, 
and its officers, and Norman V. Huff, Robert V. Huff, and Mary H. 
Grantham, individually and as officers of Star Fruit Company, and 
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respondents’ agents, representatives and employees, directly or 
through any corporate, partnership, sole proprietorship, or other de- 
vice in connection with the sale of citrus fruit or fruit products in 
commerce, as “commerce” is defined in the Clayton Act, do forthwith 
cease and desist from: 

Paying, granting or allowing, directly or indirectly, to any buyer 
or to anyone acting for or in behalf of, or who is subject to the direct 
or indirect control of such buyer, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in lieu 
thereof, upon or in connection with any sale of citrus fruit or fruit 
products to such buyer for his own account. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THe Marrer or 
RU-EX, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-1. Complaint, Oct. 17, 1961—Decision, Oct. 17, 1961 


Donsent order requiring St. Paul, Minn., distributors of their ‘““Ru-Ex Compound” 
to cease falsely representing in advertising the therapeutic effect of lemon 
juice used with the preparation in the treatment of arthritis and related 


diseases. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commisison Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ru-Ex, Inc., a cor- 
poration and William H. Fraser and Reggie L. Fraser, individually 
and as officers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent Ru-Ex, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Minnesota, with its principal office and place of business 
located at 2457 University Avenue, St. Paul, Minnesota. 

Respondents William H. Fraser and Reggie L. Fraser are officers 
of the corporate respondent. They formulate, direct and control the 
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policies, acts and practices of the corporate respondent, including the 
acts and practices hereinafter set forth. Their address is the same as 
that of the corporate respondent. 

Par. 2. Respondents are now, and have real for more vis one 
year last past, engaged in the sale and distribution of a preparation 
containing ingredients which come within the classification of drugs 
as the term “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondents for said preparation, the for- 
mula thereof and directions for use are as follows: 


Designation : Ru-Ex Compound 
Quantitative formula for a can of Ru-Ex Compound: 

Cerelose Dextrose, 2.063 oz: 

Sodium Salicylate, 1.212 oz. 

Sodium Citrate, 0.851 oz. 

Citric Acid, 0.117 oz. 

Bulyl Parasept, 0.007 oz. 

Methyl Salicylate 

Thiamin Chloride Tablets, 26 mgm. 

‘Directions: 

1. Squeeze the juice of four fresh juicy lemons, strain them through a strainer 
or a clean porous cloth into a clean quart milk bottle or mason jar, adding warm 
-water (not boiling) to make a full quart. 

2. Pour this mixture into a clean container that will hold more than a quart. 
(This is for mixing purposes only.) Add the entire contents of the Ru-Ex pack- 
age and stir the mixture well. 

3. Pour the entire mixture back into a quart bottle or jar. Keep covered and 
in a cool place. To secure the best results take according to directions. 

Take three tablespoonfuls in half glass of water after breakfast and three 
tablespoonfuls in half glass of water after your evening meal. 

Stir the medicine each time before using, but do not heat or warm it. Keep 
jar well covered and in a cool place- This package will make a quantity of 
medicine that lasts approximately two weeks’ time. 

Par. 3. Respondents cause the said preparation when sold, to be 
transported from their place of business in the State of Minnesota 
to purchasers thereof located in various other States of the United 
States. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said preparation in commerce 
as “commerce” is defined in the Federal Trade Commission Act. The 
volume of business in such commerce has been and is substantial. 

Par. 4. In the course and conduct of their said business, respond- 
ents have disseminated, and caused the dissemination of, certain ad- 
vertisements concerning the said preparation by the United States 
mails and by various means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, including but not limited to 
ady ertisements inserted in newspapers, magazines and other adver- 
tising media, for the purpose of inducing and which were likely to 
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induce, directly or indirectly, the purchase of said preparation, and 
have disseminated and caused the dissemination of, advertisements 
concerning said’ preparation by various means, sm CNA but not 
limited to the aforesaid media for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of said 
preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set forth 
are the following: 


LEMON JUICE RECIPE CHECKS RHEUMATIC AND ARTHRITIS PAINS 


If you suffer rheumatic, arthritis or neuritis pain, try this simple inexpensive 
home recipe that thousands are using. Get a can of RU-EX Compound, a 2 
weeks supply, today. Mix it with a quart of water, add the juice of 4 lemons. 
It’s easy! No trouble at all and pleasant. You need only 8 tablespoonfuls 2 
times a day. Often within 48 hours—sometimes overnight—splendid results. 
are obtained. If the pains do not quickly leave and if you do not feel better, 
return the empty can and RU-EX will cost you nothing. You are the sole judge 
as RU-EX is sold by your druggist on a money back guarantee. Over 7 million 
caus used. Proof of wonderful results. 

Par. 6. Through the use of said advertisements respondents have 
represented and are now representing, directly or by implication: 

1. That lemon juice used in conjunction with the preparation RU- 
EX Compound exerts a therapeutic effect on all kinds of arthritis, 
rheumatism and neuritis or on the symptoms or manifestations of all 
kinds of arthritis, rheumatism and neuritis. 

2. That RU-EX Compound taken as directed will afford quick, 
complete and permanent relief of the pains and aches of all kinds of 
arthritis, rheumatism and neuritis. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted and now constitute “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact: 

1. Lemon juice used alone or in conjunction with RU-EX Com- 
pound exerts no therapeutic effect on any kind of arthritis, rheumatism 
or neuritis or on any of the symptoms or manifestations of any kind 
of arthritis, rheumatism, neuritis. 

2. RU-EX Compound, however, taken will not afford quick, com- 
plete or permanent relief of the pains or aches of any kind of arthritis, 
rheumatism or neutritis, or have any therapeutic effect upon any of the 
symptoms or manifestations of any such diseases or disorders in ex- 
cess of affording temporary relief of the minor aches and pains 


thereof. 
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Par. 8. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitutes, unfair and de- 
ceptive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondents named in the caption hereof with violation 
of the Federal Trade Commission Act, and the respondents having 
been served with notice of said determination and with a copy of the 
complaint the Commission intended to issue, together with a proposed 
form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Ru-Ex, Inc., is a corporation organized existing and 
doing business under and by virtue of the laws of the State of Minne- 
sota, with its principal office and place of business located at 2457 
University Avenue, St. Paul, Minnesota. 

Respondents William H. Fraser and Reggie L. Fraser are officers 
of the corporate respondent and their address is the same as that of 
the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


Lt is ordered, That respondents Ru-Ex, Inc., a corporation, and its 
officers, and William H. Fraser and Reasie L. Piaser, individually and 
as officers of said corporation, and respondents’ agents, representatives 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of the 
preparation “Ru-Ex Compound”, or any other medicinal or drug 
preparation of substantially the same formula, whether sold under 
this name or any other names, do forthwith cease and desist from: 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Frank P,, Becker, 
Inc., a corporation, and Frank P. Becker, individually and as an officer 
of said corporation, hereinafter referred to as respondents, have. vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrarpH 1. Frank P. Becker, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 209 West 38th Street, in the City of New York, State of 
New York. 

Respondent Frank P. Becker is an individual and an officer of said 
corporate respondent. He formulates, directs and controls the acts 
and practices of the corporate respondent. His address is the same as 
that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of perfumes and toilet waters to distributors and jobbers and to 
retailers for resale to the public. 

In addition respondents act as sales representatives and distributors 
for manufacturers and dealers in various kinds of merchandise includ- 
ing sporting goods. Respondents also design and prepare packaging, 
advertising and other kinds of sales promotional material for said 
firms. 

Par. 38. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the State 
of New York to purchasers thereof located in various other states of 
the United States and in the District of Columbia, and maintain, and 
at all times mentioned herein have maintained, a substantial course of 
trade in said products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their said products, respondents have 
made certain statements in advertising and in labeling with respect 
to the public acceptance, extent of advertising, price, origin, quality 
and other characteristics of said products. Typical and illustrative 
of the foregoing are the following: 
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On an advertising flyer or circular which features a picture of the 
Eiffel Tower appear the words: “Paris Inspired Ellyn Deleith Golden 
Ensemble Magnificent BLUE FLAME fragrance inspired in France 
«+. Complete 4 pe, set $25.00 . . . ED Ellyn Deleith, Inc. Eau de 
toilette Distributor New York . . . Nationally advertised since 1940 
Vogue, Mademoiselle, Harper’s Bazaar .... ED Ellyn .Deleith 
Parfum”. 

Substantially similar advertisements are disseminated for respond- 
ents’ one ounce package of Blue Flame perfume and respondents’ 
Blue Flame perfume atomizer except that the price amounts are stated 
to be $16.50. Said perfumes also carry pre-ticketed price amounts 
-of $16.50. 

Certain of respondents’ advertising literature for its “Spray Mist” 
perfume carries the statements “Paris Inspired ‘Ellyn Deleith’ Crys- 
talier ‘Spray Mist’ perfume! ... Five most popular fragrances: 
4A? ey [OG ‘MS’ WS’ 27 

The packages containing said “Spray Mist” perfume. in addition to 
the said pre-ticketed price amount of $16.50 (in some instances 
$10.00) have imprinted thereon one of the aforesaid letters or groups 
of letters. 

Par. 5. Through the use of the aforesaid statements, and others 
of similar import but not specifically set forth herein, respondents 
have represented, directly or indirectly: 

1. That said products have been frequently and continuously ad- 
vertised from 1940 to the present time in Vogue, Mademoiselle and 
Bazaar magazines. 

2. That the aforesaid price amounts are the usual and customary 
retail selling prices of said products in the trade areas in which they 
are offered for sale. 

3. That said products labeled with the initial “C”, “A”, “CC”, 
“WS” and “MS” are the same as the perfumes sold under the brand 
names of “Chanel” by Chanel, Inc., New York, N.Y., “Arpege” by 
Lanvin Parfums, Inc., New York, N.Y., “Crepe de Chine” by Millot, 
Inc., New York, N.Y., “White Shoulders” by Parfums Evyan, Inc., 
New York, N.Y. and “My Sin” by Lanvin Parfums, Inc., New York, 
N.Y. respectively. 

4. Through the use of the picture of the Eiffel Tower, the words 
“Paris Inspired” and “inspired in France”, particularly in the context 
of advertisements containing fictitiously high price amounts, repre- 
-sentations of being nationally advertised, representations that Ellyn 
Deleith is the distributor and other representations contained in the 
above quoted advertisements of respondents’ Blue Flame perfume, 
that said perfume was manufactured or compounded or originated in 
France. 
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Par. 6. Said statements and representations are false, ent te 
and deceptive. In truth’and in fact: 

1. Said perfume has not been frequently and cohiinudtely adver- 
tised from 1940 to the present time in Vogue, Mademoiselle or Bazaar 
magazines. . 

2. The aforesaid price amounts are not the usual and customary 
retail selling prices of said products in the trade areas in which they 
are offered for sale. Said price amounts are fictitious and in excess 
of the usual and customary retail selling prices of said products in the 
trade areas in which they are offered for sale. 

3. Said products are not the same as the perfumes sold under the 
brand names hereinabove stated in subparagraph 3 of Paragraph 5. 

4, Said Blue Flame perfumes are not manufactured or compounded 
in France and did not originate in France. 

Par. 7. There is a preference on the part of a substantial number 
of purchasers of perfume for perfume manufactured in France. 

There is also'a preference by a substantial portion of the purchasing 
public for the perfumes and toilet waters of the said Chanel Inc., 
Lanvin Parfums, Inc., Millot, Inc., and Parfums Evyan, Inc. which 
said perfumes and toilet waters are nationally advertised and widely 
sold. 

Par. 8. By the aforesaid practices, respondents place in the hands. 
of distributors, jobbers and retailers the means and instrumentalities 
by and through which they may mislead and deceive the public as to 
the quality, identity, origin and usual and regular retail selling price of 
said perfumes and toilet waters. 

Par. 9. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of perfumes and 
toilet waters of the same general kind and nature as those sold by 
respondents. 

Par. 10. The use by respondents of the aforesaid false, misleading’ 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondents’ products by reason of said er- 
roneous and mistaken belief. 

Par. 11. The aforesaid acts and practices of respondents, as here-. 
in alleged, were, and are, all to the prejudice and injury of the public: 
and of respondents’ competitors and constituted, and now constitute, 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of 
the Federal Trade Commission Act. 
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The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a 
copy of the complaint the Commission intended to issue, together 
with a proposed form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondents of all the jurisdictional facts set forth in. 
the complaint, a statement that. the signing of said agreement is. 
for settlement purposes only and does not constitute an admission 
by respondents that the law has been violated as set forth in the 
complaint, and waivers and provisions as required by the Commis- 
sion’s rules; and 

The Commission, having considered the agreement, hereby accepts. 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the. 
following order: 

1. Frank P. Becker, Inc. is a corporation organized, existing and. 
doing business under and by virtue of the laws of the State of New 
York with its office and principal place of business located at 209. 
West 88th Street, in the City of New York, State of New York. 
Frank P. Becker is President of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the.respondents, and the proceed- 
ing is in the public interest. 

ORDER 


It is ordered, That respondents Frank P. Becker, Inc., a corpora- 
tion, and its officers, and Frank P. Becker, individually and as an 
officer of said corporation, and respondents’ representatives, agents. 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of per- 
fumes, toilet waters, cosmetics, or any other articles of merchandise, 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that said products have 
been. frequently and continuously advertised from 1940 to the present 
time in Vogue, Mademoiselle or Bazaar magazines; or that said prod- 
ucts have been advertised in any magazines or publications or in any 
other manner or for any period of time unless such is the fact. 
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9. Representing, directly or indirectly, -by preticketing or in any 
other manner, that any amount is the usual and regular retail price 
of merchandise when such amount is in excess of the price at which 
said merchandise is usually and regularly sold at retail inthe trade 
area or areas where the representations are made. 

3. Using the letters “C”, “A”, “CC”, “WS” or “MS” or any other 
letters, numerals or symbols either singly or in combination in the 
advertising or labeling of said perfumes, toilet waters or cosmetics to 
designate or describe the kind or quality thereof without clearly and 
conspicuously revealing in immediate connection therewith the actual 
trade name of the manufacturer of said products. 

4. Using the words “Paris Inspired”, “Inspired in France” or any 
other words indicating French origin or using pictures of the Eiffel 
Tower or of any other typically French scenes in advertising or label- 
ing to describe perfumes, toilet waters or cosmetics which are not 
manufactured or compounded in France. 

5. Using any words, terms or pictures in advertising or in labeling 
which represent, directly or indirectly, that said merchandise was 
manufactured or compounded or originated in a given country or 
geographical area unless such is the fact. 

6. Furnishing or placing in the hands of retailers or dealers in 
said merchandise the means and instrumentalities by and through 
which they may mislead or deceive the public in the manner or as 
to the things hereinabove inhibited. 

It is further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THE MatTrer oF 


ROBERTS ELECTRIC COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 0-3. Oomplaint, Oct. 17, 1961—Decision, Oct. 17, 1961 


Consent order requiring Chicago distributors of electric generators, gas and 
electric motors, air compressors, ete., to cease representing falsely in news- 
paper advertisements and catalogs that the “Wisconsin 4-Cycle Gas Driven 
Engine Generating Plant” and all its parts were Government surplus prop- 
erty; that it cost the U.S. Government $548 and purchasers saved the dif- 
ference between that and their price of $249; that excessive amounts were 
the usual selling prices for a ‘Reduction Unit”, a “38 HP AC Motor”, and 
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a “Briggs & Stratton 4-Cycle Air Cooled Gasoline Engine”, and that their 
lower prices afforded savings to purchasers; and that said products were 
fully guaranteed. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Roberts Electric 
Company, a corporation, and Robert Boos, individually and as an 
officer of said corporation, hereinafter referred to as the respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParagrarH 1. Respondent Roberts Electric Company is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois with its principal office and place of 
business located at 849 West Grand Avenue, in the city of Chicago, 
State of [linois. 

Respondent Robert Boos is an individual and an officer of said 
corporate respondent. He formulates, directs and controls the acts 
and practices of the corporate respondent. His address is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale, and distribu- 
tion of electric generators, gas and electric motors, air compressors, 
and other articles of merchandise to manufacturers and wholesalers, 
to retailers for resale to the public, and to the public. 

Par. 3. In the course and conduct of their business respondents 
now cause, and for some time last past, have caused their said articles 
of merchandise, when sold, to be shipped from their place of business 
in the State of Illinois, to purchasers thereof located in various other 
states of the United States and in the District of Columbia, and main- 
tain, and at all times mentioned herein have maintained, a substantial 
course of trade in said articles of merchandise, in commerce, as “com- 
merce” as defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their said articles of merchandise, re- 
spondents have made numerous statements and representations re- 
specting the source, the cost to the government, the price, and the 
guarantee of the said articles of merchandise. Said statements and 
representations have been made in newspaper advertisements and in 
catalogues distributed to their customers. 

693—-490—64-—55 
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Typical and illustrative of the foregoing, but not all inclusive there- 
of, are the following: 
Brand New Surplus Govt. Cost $548.00 Wisconsin 4-Cycle Gas Driven 
Engine Generating Plant 
Full one year guarantee Save hundreds of $$$ Only $249.00 fob 


et, eee 
Reduction Unit Fully Guaranteed Reg. $69.50 Only $11.75 pre-paid 
* * * 
8 HP AC Motor Brand New Navy Surplus Save! Regular $300.00 Value 
$135.00 fob 
* * * 
: Speed Reducer Clutch Combination Transmission 
Brand New! Air Force Surplus Govt. Cost. $262.00 Only $49.50 fob 
Fully Guaranteed 
Sk ok 
AIR COMPRESSOR 
Brand New Navy Surplus 
Only $34.95 fob 
* * * 
Briggs & Stratton 234 Horsepower 4Cycle Air Cooled Gasoline Engine 
Fully Guaranteed 
War Surplus Regular Price $68.00 Only $42.50 fob 
* * * 


WISCONSIN GAS ENGINES 
Brand New Surplus 


a % * 

GUARANTEE :—MATERIALS & EQUIPMENT PURCHASED CARRY OUR FULL MONEY-BACK 
GUARANTEE. SHOULD ANY ITEM PROVE UNSATISFACTORY RETURN IT TO OUR PLANT 
WITHIN 30 DAYS, IN UNDAMAGED CONDITION FOR REFUND, EXCHANGE OR CREDIT TO- 
WARDS OTHER PURCHASE AS YOU PREFER. 

Par. 5. Through the use of the aforesaid statements and represen- 
tations, and others similar thereto but not specifically herein set forth, 
respondents have represented, directly or indirectly, that: 

1. All of the parts and components of said Wisconsin 4-Cycle Gas 
Driven Engine Generating Plant are government surplus property; 
and said Wisconsin Gas Engines are surplus government property. 

2. Said Wisconsin 4-Cycle Gas Driven Engine Generating Plant 
cost the United States Government $548.00, and that purchasers there- 
of saved the difference between $548.00 and respondents’ selling price. 

3. $69.50 is the respondents’ customary and usual selling price for 
said Reduction Unit; $300.00 is respondents’ customary and usual sell- 
ing price for said 8 HP AC Motor; $68.00 is respondents’ customary 
and usual selling price for said Briggs & Stratton 4-Cycle Air Cooled 
Gasoline Engine; and such alleged regular selling prices for each of 
said products have been reduced to $11.75, $135.00, and $42.50, re- 
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spectively with the consequent savings afforded to the purchasers 
thereof. 

4, Aforesaid products are fully guaranteed without any restric- 
tions or qualifications or further cost to the purchasers thereof. 

Par. 6. The foregoing representations are false, misleading, and 
deceptive. In truth and in fact: 

1. All of the parts and components of said Wisconsin 4-Cycle Gas 
Driven Engine Generating Plant are not government surplus prop- 
erty, but are derived in part from private sources; and said Wisconsin 
Gas Engines are not government surplus property. 

2. Said Wisconsin 4-Cycle Gas Driven Engine Generating Plant 
did not cost the United States Government $548.00 and purchasers 
thereof did not save the difference between $548.00 and respondents’ 
selling price. 

3. $69.50 is not the respondents’ customary and usual selling price of 
the said Reduction Unit; $300 is not respondents’ customary and usual 
selling price for the said 3 HP AC Motor; $68.00 is not the respond- 
ents’ customary and usual selling price for the said Briggs & Stratton 
4-Cycle Air Cooled Gasoline Engine; and such alleged regular selling 
prices for each of said products have not been reduced to $11.75, 
$135.00 and $42.50, with consequent savings to the purchasers thereof. 

4, Said products are not fully guaranteed without restrictions, 
qualifications, or further cost to the purchasers thereof. Said guar- 
antees are subject to the requirement that the purchaser return said 
products to respondents’ place of business in Chicago, Illinois, and 
pay all shipping charges incident thereto. 

Par. 7: In the course and conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition, 
in commerce, with corporations, firms, and individuals in the sale of 
electric generators, gas and electric motors, air compressors, and other 
articles of merchandise of the same general kind and nature as that 
sold by respondents. 

_ Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondents’ products by reason of said er- 
roneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, were and are all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now cons- 
titute, unfair methods of competition in commerce, and unfair and 
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deceptive acts and practices in commerce, in violation of Section 
5(a) (1) of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with vio- 
lation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order : 

1. Respondent Roberts Electric Company is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its principal office and place of business 
Iccated at 849 West Grand Avenue, in the City of Chicago, State of 
Illinois. 

Respondent Robert Boos is President of the corporate respondent 
and his address is the same as that of the corporate respondent. 

- 2, The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents, Roberts Electric Company, a cor- 
poration, and its officers, and Robert Boos, individually, and as an of- 
ficer of said corporation, and respondents’ representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of respondents? 
electric generators, gas and electric motors, air compressors or any 
other articles of merchandise, in commerce, as “commerce” is defined 
me the Federal Trade Commission Act, do forthwith cease and desist 

rom: 


1. Representing, directly or indirectly, that: 
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(a) Said products, or any parts or components thereof, are surplus 
government property or were secured from any other governmental or 
private source, unless such is the fact. 

(b) The United States Government, or any other governmental 
agency or former owner, paid or is paying for said products any 
amount greater than is the fact. 

(c) Any amount is respondents’ customary and usual price for said 
merchandise when such amount is in excess of the price at which said 
merchandise is customarily and usually sold by respondents in the 
recent, regular course of business. 

(d) Any saving from respondents’ selling price is afforded to the 
purchasers of respondents’ merchandise, unless the price at which it 
is offered constitutes a reduction from the price at which said mer- 
chandise has been customarily and usually sold by respondents in the 
recent, regular course of business. 

(e) Any product is guaranteed unless the terms and conditions of 
the said guarantee and the manner in which the guarantor will per- 
form thereunder are clearly and eeu set forth. 

2. Using the words “regular”, or “reg.”, or any other words or terms 
of similar import or meaning, to describe or refer to respondents’ prices 
for said merchandise unless such prices constitute the prices at which 
the advertised merchandise has been sold by respondents in the recent, 
regular course of business. 

3. Misrepresenting, in any manner, the amount of savings available 
to purchasers of respondents’ merchandise or the amounts by which 
the prices of said merchandise are reduced from the prices at which 
said merchandise is customarily and usually sold in the recent regular 
course of business. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THE MatTTER OF 


EUGENE J. FRIEDMAN ET AL. TRADING AS GIBA- 
FRIEDMAN 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 
Docket 0-4. Complaint, Oct. 17, 1961—Decision, Oct. 17, 1961 


Consent order requiring Los Angeles furriers to cease violating the Fur Prod- 
ucts Labeling Act by failing to disclose the true animal name of the fur 
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used in fur products, and that certain fur was dyed; by setting forth ficti- 
tious prices and abbreviated information on invoices; and by failing i main- 
tain adequate records as a basis for price and value claims. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Eugene J. Friedman and John R. Giba, mndi- 
vidually and as copartners trading as Giba-Friedman, hereinafter 
referred to as respondents, have violated the provisions of said Acts 
and the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it.in respect, thereof would be.in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracraru 1. Eugene J. Friedman and John R. Giba are indi- 
viduals and. copartners trading as Giba-Friedman with their office 
and principal place of business located at 714 South Till Street, Los 
Angeles, California. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation and dis- 
tribution, in commerce, of fur products; and have sold, advertised, 
offered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur prod- 
uct” are defined in the Fur Products Labeling Act. 

Par. 38. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner, and form prescribed by the Rules and Regulations.promul- 
gated thereunder. 

Among such falsely and deceptively invoiced fur products but 
not limited thereto were invoices pertaining to such fur products 
which failed to disclose : 

1. The true animal name of the fur used in the fur products. 

2. That the fur contained in the fur products was dyed when such 
was the fact. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in that the respondents set out on invoices relating to fur 
products certain prices represented to be the usual or regular selling 
prices of the fur products which prices were in fact fictitious and in 
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excess of the prices at which respondents regularly or usually sold 
such fur products in the recent regular course of business, in violation 
of Section 5(b) (2) of the Fur Products Labeling Act. 

Par. 5. Certain of said fur products were falssly and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rates! and Regulations 
promulgated thereunder in the following respects: 

(a) Information required under Séetion 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was set forth in abbreviated oni in violation of Rule 
4 of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 

advertised in that the respondents, on consignment invoices, made 
representations and gave notices concerning aga fur products, which 
representations and notices were not in accordance with the provisions 
of Section 5(a) of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder; and which representations and 
notices were intended to aid, promote and assist, directly or indirectly, 
in the sale and offering for sale of said fur products. 

By means of the said representations and notices contained in the 
consignment invoices to customers and by means of other representa- 
tions:and notices of similar import and meaning not specifically re- 
ferred to herein, respondents falsely and deceptively advertised their 
fur products in that respondents thereby made representations as to 
the usual or regular selling prices of fur products which prices were in 
fact fictitious and in excess of the prices at which respondents usually 
or regularily sold such fur products in the recent regular course of 
business in violation of Section 5(a) (5) of the Fur Products Labeling 
Act. 

Par. 7. Respondents in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values of 
fur products. Said representations were of the types covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act. Respond- 
ents in making such claims and representations failed to maintain full 
and adequate records disclosing the facts upon which such claims and 
representations were based in violation of Rule 44(e) of said Rules and 
Regulations. 

Par. 8. The aforesaid acts and practices by respondents, as herein 
alleged, were and are in violation of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereagter. 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order : 

1. Respondents Eugene J. Friedman and John R. Giba are individ- 
uals and copartners trading as Giba-Friedman with their office and 
principal place of business located at 714 South Hill Street, Los 
Angeles, California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
; ORDER 


It is ordered, That Eugene J. Friedman and John R. Giba, individ- 
uals and copartners trading as Giba-Friedman or under any other 
trade name and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction into commerce, or the sale, advertising, or offering 
for sale in commerce, or the transportation or distribution in com- 
merce of fur products; or in connection with the sale, advertising, 
offering for sale, transportation or distribution of fur products which 
are made in whole or in part of fur which has been shipped and re- 
ceived in commerce, as “commerce”, “fur” and “fur product” are de- 
fined in the Fur Products Labeling Act, do forthwith cease and desist 
from: 

1. Falsely or deceptively invoicing fur products by : 

A. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 
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B. Representing directly or by implication that the regular or usual 
price of any fur product is any amount in excess of the price at which 
the respondents have usually and customarily sold such products in 
the recent regular course of business. 

C. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

2. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale or offering for sale of fur products, and which: 

A. Represents directly or by implication that the regular or usual 
price of any fur product is any amount in excess of the price at which 
the respondents have usually and customarily sold such products in 
the recent and regular course of business. 

B. Misrepresents in any manner the savings available to purchasers 
of respondents’ fur products. 

3. Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regulations 
promulgated under the Fur Products Labeling Act unless there are 
maintained by respondents full and adequate records disclosing the 
facts upon which such claims and representations are based. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In rHe Marrer or 
JEROME KRAMER TRADING AS J. C. KRAMER FURRIER 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 
Docket C-5. Complaint, Oct. 17, 1961—Decision, Oct. 17, 1961 
Consent order requiring an Erie, Pa., furrier to cease violating the Fur Products 
Labeling Act by failing, in labeling, invoicing, and advertising fur products, 
to show the true name of the fur and the country of origin of imported furs; 
failing to show, in labeling and advertising, when a fur product was com- 


_ posed of cheap or waste fur, and to disclose in invoicing when fur was dyed ; 
and failing in other respects to comply with requirements of the Act. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
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vested in it by said Acts, the Federal Trade Commission, haying rea- 
son to believe that Jerome Kramer, an individual trading as J. C. 
Kramer Furrier; hereinafter referred to as respondent, has violated 
the provisions of said Acts and the Rules and Regulations promul- 
gated under the Fur Products Labeling Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as bollawes 

Paracrapu 1. Jerome Kramer is an individual trading as J. © 
Kramer Furrier with his office and principal place of business located 
at 11 West 8th Street, Erie, Pennslyvania. 

_ Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu; 
tion, in commerce, of fur products; and has sold, advertised, offered 
for sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce,” “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that she 
were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act.and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products but not limited thereto were 
fur products with labels which failed: 

1. To show the true animal name of the fur used in the fur pro- 
duct. 

2. To show that the fur product was composed in whole or in sub- 
stantial part of paws, tails, bellies or waste fur when such was the 
fact. 

3. To show the name or other identification issued and registered 
by the Commission of one or more of the persons who manufactured 
such fur product for introduction into commerce, introduced it into 
commerce, sold it in commerce, advertised or offered it for sale, in 
commerce, or transported or distributed it in commerce. 

4. To show the name of the country of origin of the imported furs 
used in the fur products. 

Par. 4. Certain of said fur pussanctss were misbranded in talation 
of the Fur Products Labeling Act in that they were not labeled in ac- 
cordance with the Rules and Regulations promulgated thereunder in 
the following respects: 


(a) Information required under Section 4(2) of the Fur Products 
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Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in abbreviated form, in violation of Rule 4 of said Rules 
and Regulations. 

(b) Labels affixed to fur products did not comply with the mini- 
mum size requirements of one and three-quarter inches by two and 
three-quarter inches, in violation of Rule 27 of said Rules and Regula- 
tions. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information in violation of Rule 29 (a) 
of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not completely set out on one side of labels, in violation of Rule 
29(a) of said Rules and Regulations. 

(e) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) of 
said Rules and Regulations. 

- (ft) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth separately on labels with respect to each section of 
fur products composed of two or more sections containing different 
animal furs, in violation of Rule 36 of said Rules and Regulations. 

(g) Required item numbers were not set forth on labels, in violation 
of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by the respondent in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Among such falsely and deceptively invoiced fur products, but 
not limited thereto, were invoices which failed : 

1. To show the true name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was dyed 
when such was the fact. 

3. To show the name of the country of origin of the imported furs 
used in the fur product. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects. 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
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under was set forth in abbreviated form, in violation of Rule 4 of 
said Rules and Regulations. 

(b) Required item numbers were not set forth on invoices, in aisle’ 
tion of Rule 40 of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondent caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote or assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 8. Among and included: in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondent which 
appeared in issues of the Times News, a newspaper published in the 
city of Erie, State of Pennsylvania and having a wide circulation in 
said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning not specifically referred to herein, respondent falsely and 
deceptively advertised fur products in that said advertisements : 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide, in violation of Section 5(a)(1) of the 
Fur Products Labeling Act. 

(b) Failed to disclose that fur products contained or were com- 
posed of bleached, dyed or otherwise artificially colored fur, when 
such was the fact, in violation of Section 5(a) (3) of the Fur Products 
Labeling Act. 

(c) Failed to disclose the name of the country of origin of the im- 
ported furs contained in the fur products, in violation of Section 
5(a) (6) ofthe Fur Products Labeling Act. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondent named in the caption hereof with violation 
of the Federal Trade Commission Act and the Fur Products Labeling 
Act, and the respondent having been served with notice of said deter- 
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mination and with a copy of the complaint the Commission intended to 
issue, together with a proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondent of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent that the 
law has been violated as set forth in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Jerome Kramer is an individual trading as J. C. 
Kramer Furrier, with his office and principal place of business located 
at 11 West 8th Street, Erie, Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Jerome Kramer, an individual trading 
as J. C. Kramer Furrier, or under any other trade name and respond- 
ent’s representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce, or the sale, advertising, or offering for sale in commerce, 
or the transportation or distribution in commerce of fur products, or 
in connection with the sale, advertising, offering for sale, transpor- 
tation, or distribution of fur products which are made in whole or 
in part of fur which has been shipped and received in commerce, as 
“commerce”, “fur” and “fur product” are defined in the Fur Products 
Labeling Act, do forthwith cease and desist from : 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. . 

B. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in abbreviated form. 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with nonrequired information. 
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3. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

C. Affixing to fur products labels that do not comply with the 
minimum size requirements of one and three-quarter inches by two 
and three-quarter inches. 

D. Failing to set forth all the information required under Section 
4(2) of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder on one oe of such labels. 

E. Failing to set forth separately on labels affixed to fur products 
composed of two or more sections containing different animal furs the 
information required under Section 4(2) of the Fur Products Labeling 
Act and the Rules and Regulations promulgated thereunder with 
respect to the fur comprising each section. 

F. Failing to set forth on labels the item number or mark assigned 
toa fur product. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products showing 
in words and figures plainly legible all the information required to be 
disclosed by each of the subsections of Section 5(b) (1) of the Fur 
Product Labeling Act. 

B. Setting forth information required under Section 5(b) (1) of the 
Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder in abbreviated form. 

C. Failing to set forth on invoices the item number or mark assigned 
toa fur product. — 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products, and which: 

A. Fails to disclose: ' 

1. The name or names of the animal or animals producing the fur 
or furs contained in the fur product as set forth in the Fur Products 
Name Guide and as prescribed by the Rules and Regulations. 
~ 2. That the fur product contains or is composed of bleached, dyed or 
otherwise artificially colored fur when such is the fact. 

3. The name of the country of origin of any imported fur contained 
in a fur product. 

Itis further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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MEYER SIEGEL TRADING AS 
MAN SIEGEL & SON 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING.ACTS 


Docket C-6. Complaint, Oct. 17, 1961—Decision, Oct. 17, 1961 


Consent order requiring a Chicago furrier to cease violating the Fur Products 
Labeling Act by failing, in labeling and invoicing fur products, to show 
the true animal name of the fur, the country of origin of imported furs, 
and when fur was dyed; and to disclose, in labeling, the name of thé manu: 
facturer or seller of fur products; and by failing in other nespects to contply 
with labeling and invoicing requirements. \ 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission, Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Meyer Siegel, an individual trading as Max 
Siegel & Son, hereinafter referred to as respondent, has violated the 
provisions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: — 

Paracrary 1. Meyer Siegel is an individual trading as Max Siegel 
& Son with his office and principal place of business located at 2637 
North Milwaukee Avenue, Chicago, Illinois. 

Par. 2.. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged 
in the introduction into commerce, and in the manufacture for intro- 
duction into commerce, and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
merce, of fur products; and has manufactured for sale, sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce as the terms “commerce”, “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled or otherwise falsely and decep- 
tively identified with respect to the name or names of the animal or 
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animals that produced the fur from which said fur products had been 
manufactured, in violation of pect ae A 1) of the Fur Products Label- 
ing Act. 

eae 4. Certain of said fur ibayels were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products but not limited thereto were 
fur products with labels which failed: 

1. To show the true animal name of the fur used in the fur product. 
9. To disclose that the fur contained in the fur products was dyed,. 
when such was the fact. 

_ 8. To show the name or other identification issued and registered 
by the Commission of one or more of the persons who manufactured 
such fur product for introduction into commerce, introduced it into 
commerce, sold it in commerce, advertised or offered it for sale in 
commerce, or transported or distributed it in commerce. 

4. To show the country of origin of the imported furs used in the 
fur products. 

Par. 5. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section.4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in abbreviated form, in violation of Rule 4 of-said Rules 
and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) 
of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and decontirely 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Among such falsely and deceptively invoiced fur products but not 
limited thereto, were invoices pertaining to fur products which failed: 
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1. To show the true anima] name ofthe fur used:in the fur product. 

2. To disclose that the fur contained in the fur products was dyed 
when such was the fact. 

3. To show the country of origin of the imported furs used in the 
fur products. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that required item numbers were not set forth 
on invoices in violation of Rule 40 of said Rules and Regulations. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondent having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respoundent of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an.admission by respondent that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent. Meyer Siegel is an individual trading as Max Siegel 
& Son, with his office and principal place of business located at 2637 
North Milwaukee Avenue, Chicago, Ilinois. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 


is in the public interest. 
ORDER 


It is ordered, That Meyer Siegel, an individual trading as Max 
Siegel & Son or under any other trade name, and respondent’s repre- 
sentatives, agents and employees, directly or through any corporate 
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or other device, in connection with the introduction, manufacture for 
introduction, or the sale, advertising or offering for sale in commerce, 
or the transportation or distribution in commerce of fur products or 
in connection with the sale, manufacture for sale, advertising, offering 
for sale, transportation or distribution of fur products which have 
been made in whole or in part of fur which has been shipped and re- 
ceived in commerce as “commerce”, “fur” and “fur product” are de- 
fined in the Fur Products Labeling Act do forthwith cease and desist 
from: : 

I. Misbranding fur products by: 

A. Falsely or deceptively labeling or otherwise identifying any such 
product as to the name or names of the animal or animals that pro- 
duced the fur from which such product was manufactured. 

B. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

C. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in abbreviated form. : 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

3. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

II. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B. Failing to set forth on invoices the item number or mark as- 
signed to a fur product. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 
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CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8419. Complaint, June 1, 1961—Decision, Oct. 19, 1961 


Consent order requiring Cincinnati furriers to cease violating the Fur Products 
Labeling Act by failing, in labeling and invoicing fur products, to show 
the true animal name of the fur in the product, the country of origin, and 
when the fur was dyed; by failing to keep adequate records as a basis for 
price and value representations made in advertising; and failing in other 
respects-to comply with requirements of the Act. 


CompLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Todd Brothers Apparel Company, a corporation, and 
Samuel P. Todd and Sidney Rosenfeld, individually and as officers of 
said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and the Rules and Regulations pro- 
mulgated under the Fur Products Labeling Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrarnu 1. Respondent Todd Brothers Apparel.Company is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of Ohio with its office and principal place of 
business located at 31 West Fourth Street, Cincinnati, Ohio. 

Respondents Samuel P. Todd and Sidney Rosenfeld are officers of 
the corporate respondent. They control, direct and formulate the acts 
and practices of the corporate respondent including the acts and prac- 
tices hereinafter set forth. Their address is the same as that. of the 
corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act. on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce and in the sale, advertising, offering 
for sale, transportation and distribution, in commerce, of fur products; 
and have sold, advertised, offered for sale, transported and distributed 
fur products which have-been made in whole or in part of fur which 
had been shipped and received in commerce, as the terms “commerce”, 
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“fur” and “fur product” are defined in the Fur Products Labeling 
Act. 

Par. 3. Certain of said fur products were misbranded in that. 
they were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 
Among such misbranded fur products, but not limited thereto, were 
fur products with labels which failed : 

(a) to show the true animal name of the fur used in the fur 
product ; 

(b) to disclose that the fur contained in the fur products was 
dyed; 

(c) to show the country of origin of imported fur used in the fur 
product. 

Par. 4. Certain of said fur products were misbranded in that the 
respondents, on labels attached thereto, set forth the name of an 
animal other than the name of the animal that produced the fur, 
in violation of Section 4(3) of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was mingled with non-required information in violation of 
Rule 29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was set, forth in handwriting on labels, in violation of Rule 
29(b) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was not set forth in the required sequence, in violation of 
Rule 30 of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was not set forth separately on labels with respect to each 
section of fur products composed of two or more sections containing 
different animal furs, in violation of Rule 36 of said Rules and 
Regulations. _ | 

(e) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 
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Par. 6. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b)(1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. Among such falsely invoiced fur products, but 
not limited thereto, were fur products which were not invoiced: 

(a) to show the true animal name of the fur used in the fur 
product ; ; 

(b) to disclose that the fur contained in the fur products was 
<lyed ; 

(c) to show the country of origin of imported fur used in the fur 
product. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
uets Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form, in violation of Rule 4 of 
said Rules and Regulations. 

(b) Information required under Section 5(b)(1) of the Fur 
Products: Labeling Act and.the Rules and Regulations promulgated 
thereunder was not set forth separately on invoices with respect to 
each section of fur products composed of two or more sections con- 
taining different animal furs, in violation of Rule 36 of said Rules 
and Regulations. 

Par. 8. Respondents in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values 
of fur products. Said representations were of the type covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur Products Labeling Act. Respond- 
ents in making such claims and representations failed to maintain full 
and adequate records disclosing the facts upon which such claims 
and representations were based in violation of Rule 44(e) of said 
Rules and Regulations. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 

Mr. Robert W. Lowthian for the Commission. 

Dinsmore, Shohl, Barrett, Coates & Deupree, by Mr. Joseph C. 
Dinsmore, Cincinnati, O., for respondents. 
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IntrtaL Decision By Roeerr L. Preer, Hesrrnc ExaMIner 


The Federal Trade Commission issued its complaint against the 
above-named respondents on June 1, 1961, charging them with having 
violated the Fur Products Labeling Act, the rules and regulations 
issued thereunder, and the Federal Trade Commission Act, by mis- 
branding, and falsely invoicing their fur products. Respondents ap- 
peared and entered into an agreement, dated July 28, 1961, containing 
a consent order to cease and desist, disposing of all the issues in this 
proceeding without further hearings, which agreement has been duly 
approved by the Director and Assistant Director of the Bureau of 
Textiles and Furs, and by the Chief, Division of Enforcement of that 
Bureau. Said agreement has been submitted to the undersigned, here- 
tofore duly designated to act as hearing examiner herein, for his con- 
sideration in accordance with § 3.25 of the Rules of Practice of the 
Commission. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all of the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had 
been made duly in accordance with such allegations. Said agree- 
ment further provides that respondents waive all further procedural 
steps before the hearing examiner or the Commission, including the 
making of findings of fact or conclusions of law and the right to 
challenge or contest the validity of the order to cease and desist entered 
in accordance with such agreement. It has also been agreed that the 
record herein shall consist solely of the complaint and said agreement, 
that the agreement shall not become a part of the official record unless 
and until it becomes a part of the decision of the Commission; that 
said agreement is for settlement purposes only and does not constitute 
an admission by respondents that they have violated the law as alleged 
in the complaint, that said order to cease and desist shall have the 
same force and effect as if entered after a full hearing and may be 
altered, modified, or set aside in the manner provided for other 
orders, and that the complaint may be used in construing the terms 
of the order. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing the consent order, 
and it appearing that the order and agreement cover all of the allega- 
tions of the complaint and provide for appropriate disposition of this 
proceeding, the agreement is hereby accepted and ordered filed upon 
this decision and said agreement becoming part of the Commission’s 
decision pursuant to §§ 3.21 and 3.25 of the Rules of Practice, and the 
hearing examiner accordingly makes the following findings, for juris- 
dictional purposes, and order: 
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1. Respondent Todd Brothers Apparel Company is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Ohio with its office and principal place of business 
located at 31 West Fourth Street, Cincinnati, Ohio. Individual re- 
spondents Samuel: P. Todd and Sidney Rosenfeld are officers of the 
said corporation. They formulate, direct and control the practices of 
the corporate respondent. Their address is the same as that of the 
corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Fur Products Labeling Act and the Federal Trade Commission 
Act, and this proceeding is in the interest of the public. 

lt is ordered, That Todd Brothers Apparel Company, a corporation 
and its officers, and Samuel P. Todd and Sidney Rosenfeld, individ- 
ually and as officers of said corporation and respondents’ representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the introduction into commerce, or the sale, 
advertising, or offering for sale in commerce, or the transportation or 
distribution in commerce of fur products, or in connection with the 
sale, advertising, offering for sale, transportation, or distribution of 
fur products which are made in whole or in part-of fur which has 
been shipped and received in commerce, as “commerce”, “fur” and 
“fur product” are defined in the Fur Products Labeling Act, do forth- 
with cease and desist from: . 

I, Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and fig- 
ures plainly legible all the information required to be disclosed by each 
of the subsections of Section 4(2) of the Fur Products Labeling Act; 

B. Setting forth on labels affixed to fur products the name or names 
of any animal or animals other than the name or names provided for 
in Section 4(2) (A) of the Fur Products Labeling Act; 

C. Setting forth on labels affixed to fur products: 

1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information 5 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in. handwriting. 

D. Failing to set forth the information required under Section 4(2) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in the required sequence ; 

E. Failing to set forth separately on labels affixed to fur products 
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composed of two or more sections containing different animal furs the 
information required under Section 4(2) of the Fur Products Labeling 
Act and the Rules and Regulations promulgated thereunder with re- 
spect to the fur comprising each section ; 

F. Failing to set forth on labels the item number or mark assigned 
to a fur product. 

II. Falsely or deceptively invoicing fur products by : 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required to 
be disclosed by each of the subsections of Section 5(b) (1) of the Fur 
Products Labeling Act; 

B. Setting forth information required under Section 5(b) (1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form ; 

C. Failing to set forth information required under Section 5(b) (1) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder with respect to each section of fur products 
composed of two or more sections containing different animal furs. 

III. Making claims and representations of the types covered by sub- 
sections (a), (b), (c),and (d) of Rule 44 of the Rules and Regulations 
promulgated under the Fur Products Labeling Act unless there are 
maintained by respondents full and adequate records disclosing the 
facts upon which such claims and representations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 19th day of October 1961, become the decision 
of the Commission; and, accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In THe Matrer or 
COLOGNES, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 
Docket 8310. Complaint, Mar. 8, 1961—Decision, Oct. 28, 1961 


Consent order requiring Rockville, Md., distributors of rebottled colognes, toilet 
waters, and perfumed sprays, to cease enclosing some of said products in 
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cardboard boxes on the end of which was printed the fictitious price of 
$10.00 represented thereby as the usual retail price; and to cease represent- 
ing falsely that their said products were perfumes through offering them 
for sale in the one dram bottles historically used in the sale of perfumes and 
in pasteboard cartons bearing brand names of well-known perfumes, for 
the price of one dollar per bottle. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and-by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that. Colognes, Inc., a 
corporation, and D’Henri, Inc., a corporation, and Herman I. Porten 
and Henry W. Porten, individually and as officers of said corporations, 
hereinafter referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint ‘stating ‘its charges: in that respect. as follows: 

ParacrarH 1. Respondent Colognes, Inc., is ‘a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the District of Columbia, with its principal office and place of 
business located at 5455 Randolph Road in the City of Rockville, State 
of Maryland. 

Par. 2. Respondent D’Henri, Inc., is a corporation organized, ex- 
isting and doing business under and by virtue of the laws of the State 
of Maryland with its principal office and place of business located at 
5455 Randolph Road in the City of Rockville, State of Maryland. 

Respondents Herman I. Porten and Henry W. Porten are officers of 
the corporate respondents. They formulate, direct and control the 
acts and practices of the corporate respondents, including the acts 
and. practices hereinafter set forth. Their address is the same as 
that of the corporate respondents. 

Par. 8. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of rebottled colognes, toilet waters and perfumed sprays to dis- 
tributors and retailers for resale to the public. 

Par. 4. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the State 
of Maryland to purchasers thereof located in various other states of 
the United States and in the District of Columbia, and maintain, and 
at all times mentioned herein have maintained, a substantial course 
of trade in said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 5. Respondents in the course and conduct of their business 
and for the purpose of inducing the sale of their products, have 
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engaged in the practice of offering for sale and selling some of said 
products to distributors and retailers for resale to the public, enclosed 
in cardboard cartons on the ends of which was printed the price of 
$10.00, thereby representing, directly or by implication, that such 
amount was the usual and customary retail price of the products in 
the trade areas where the representation was made. 

Par. 6. The aforesaid representation was false, misleading and 
deceptive. In truth and in fact, the amount set out on said cartons 
was fictitious and greatly in excess of the price which respondents’ 
said products were actually or customarily sold at retail 1 in the trade 
areas where the representation was made. 

Par. 7. By the aforesaid practice, the respondents placed in the 
hands of others means and instrumentalities by and through which 
the public may be misled as to the usual and regular — ‘price of 
said products. 

Par. 8. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of some of their products, 
respondents rebottled colognes or toilet waters in one dram bottles 
similar in appearance to the one dram bottles historically used in con- 
nection with the sale of perfumes, a more expensive and desirable 
product, and offered for sale and sold them in pasteboard cartons bear- 
ing brand names of well-known perfumes and the statement under- 
neath the bottle “1 dram”. Such products were offered for sale at 
retail for the price of one dollar per bottle. 

Par. 9. Through the use by respondents of the practices set out 
in Paragraph Eight, the respondents represented that their said 
products were patenine. 

Par. 10. By the aforesaid practice respondents place in thes hands 
of retailers means and instrumentalities by and through which they 
may mislead the purchasing public into the erroneous and mistaken 
belief that respondents’ bottled colognes and toilet waters are perfume. 

Par. 11. In the conduct. of their, business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of toilet waters 
and colognes of the same general kind and nature as those sold by 
respondents. 

Par. 12. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now -has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ product by reason of said 
erroneous and mistaken belief. Asa consequence thereof, substantial 


COLOGNES, INC., ET AL. 875 
872 Decision 


trade in commerce has been, and is being, unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been, 
and is being, done to competition in commerce. 

Par. 13. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts, and practices:and unfair methods.of competi- 
tion, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. DeWitt T. Puckett for the Commission. : 
Messrs. Karl W. Flocks, Alvin Browdy and Stanley H. Kamerow, 
of Washington, D.C., for respondents. 


Iytriat Deciston By Herman Tocker, Heartne Examiner’ 


In a complaint issued March 8, 1961, the respondents, Colognes, Inc., 
a District of Columbia corporation, D’Henri, Inc., a Maryland cor- 
poration, Herman I. Porten and Henry W, Porten, individually and 
as. officers thereof, all of 5455 Randolph Road, Rockville, Maryland, 
were charged with misrepresenting the contents and actual retail prices 
of bottles of colognes and. toilet waters sold and distributed in com- 
merce, all in violation of the Federal Trade Commission Act. 

Subsequent to the issuance of the complaint and the filing of re- 
spondents’ appearance herein, counsel supporting the complaint moved 
for an amendment thereto so that Paragraph Eight thereof might be 
modified by a statement that the respondents’ alleged deceptive bottling 
practice was accomplished by not stating “that the contents were 
colognes or toilet waters rather than perfume.” Respondents not 
having objected thereto, an order was made granting the motion and 
the complaint is deemed amended accordingly. Whenever, herein 
or in the consent agreement, reference is made to the complaint, such 
reference shall be deemed to be to the complaint as amended. 

The respondents (with the advice and agreement of their attorneys) 
and counsel supporting the complaint have entered into an agreement 
containing a consent order to cease and desist, which disposes of all 
the issues involved in this proceeding. . 

In the said agreement it is expressly provided that the signing 
thereof is for settlement purposes only and does not constitute an ad- 
mission by the respondents that they have violated the law as in the 
complaint alleged. 

By the terms of the agreement, the respondents admit all the juris- 
dictional facts alleged in the complaint and agree that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with the allegations. 
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Respondents expressly waive any further procedural steps before 
the Hearing Examiner and the Commission ; the making of findings of 
fact or conclusions of law; and all rights they may have to challenge 
or contest the validity of the order to cease and desist to be entered 
in accordance therewith. 

Respondents agree further that the order to cease and desist, to be 
issued in accordance with said agreement, shall have the same force 
and effect asif made after a full hearing. 

It is further provided that the agreement, together with the com- 
plaint, shall constitute the entire record herein; that the complaint 
may be used in construing the terms of the order to be issued pursuant 
to the agreement; and that such order may be altered, modified or set 
aside in the manner prescribed by the statute for orders of the 
Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that*said-agreement and .order 
provide for an appropriate disposition of this proceeding, the same 
hereby is accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice, applicable hereto. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondents named here- 
in, and that this proceeding is in the interest of the public, and issues 
the following order: 

ORDER 


It is ordered, That respondents, Colognes, Inc., and D’Henri, Inc., 
corporations, and their officers, and Herman I. Porten and Henry W. 
Porten, individually and‘as officers of saidcorporations, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale or 
sale of colognes or toilet waters, or any other product in commerce, as 

“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist, directly or indirectly from: 

1. Representing that any amount is the retail price of a product in 
a trade area or areas, when such price is in excess of the price at which 
the product: has been usually and customarily sold at retail in the 
trade area or areas where the representation is made. 

2. Representing that cologne or toilet water is perfume. 

3. Offering for sale or selling cologne or toilet water in bottles 
having the size and appearance of bottles commonly used for perfume, 
without clearly and conspicuously stating on said bottles or in im- 
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mediate connection and conjunction therewith that such products are 
cologne or toilet water. 

4, Using the name of any brand of perfume to describe cologne or 
toilet water, without clearly and conspicuously stating in immediate 
connection and conjunction therewith that such products are cologne 
or toilet water. 

5. Furnishing means or instrumentalities to others by and through 
which they may mislead the public as to any of the matters and things 
prohibited in paragraphs 1 through 4 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the Hearing 
Examiner shall, on the 23rd day of October 1961, become the decision 
of the Commission ; and, accordingly : 

lt is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MATTER OF 
THE SAMPLE, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-7. Complaint, Oct. 23, 1961—Decision, Oct. 23, 1961 


Consent order requiring Buffalo, N.Y., furriers to cease violating the Fur 
Products Labeling Act by failing to disclose on fur products labels when 
fur was dyed, the manufacturer or seller, and the country of origin of 
imported furs; failing to disclose in newspaper advertising the names of 
animals producing the fur in fur products, and when fur was artificially 
colored; and failing in other respects to comply with labeling and invoicing 
requirements. 

CoMPLAINT 


Pursuant.to the provisions of the Federal Trade Commission Act and 
the Fur Products Labeling Act, and by virtue of the authority vested 
in it by said Acts, the Federal Trade Commission, having reason 
to believe that The Sample, Inc., a corporation, hereinafter referred 
to as respondent, has violated the provisions of said Acts and the 
Rules and Regulations promulgated under the Fur Products Label- 
ing Act, and it appearing to the Commission that a proceeding by it 
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in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapy 1. The Sample, Inc. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of 
New York with its office and principal place of business located at 
1631 Hertel Avenue, Buffalo, New York. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged in 
the introduction into commerce and in the sale, advertising, and offer- 
ing for sale, in commerce, and in the transportation and distribution, 
in commerce, of fur products; and has sold, advertised, offered for 
sale, transported and distributed fur products which have been made 
in whole or in part of fur which had been shipped and received in 
commerce, as the terms “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of the 
Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products but not limited thereto were 
fur products with labels which failed: 

1. To disclose that the fur contained in the fur products was dyed 
when such the fact. 

2. To show the name or other identification issued and registered 
by the Commission, of one or more of the persons who manufactured 
such fur product for introduction inte commerce, introduced it into 
commerce, sold it in commerce, advertised or offered it for sale in 
commerce, or transported or distributed it in commerce. 

3. To show the name of the country of origin of the imported furs 
used in the fur product. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Labels affixed to fur products did not comply with the mini- 
mum size requirements of one and three-quarter inches by two and 
three-quarter inches, in violation of Rule 27 of said Rules and Regula- 
tions. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 29( a) 
of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
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was not completely set out on one side of labels, in violation of Rule 
29(a) of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) of 
said Rules and Regulations. 

(e) Required item numbers were not set forth on labels, in violation 
of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondent caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 7. Among and included in the advertisements as aforesaid but 
not limited thereto, were advertisements of respondent which appeared 
in issues of the Buffalo Evening News, a newspaper published in the 
city of Buffalo, State of New York, and having a wide circulation in 
said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondent falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animals or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide, in violation of Section 5(a) (1) of the Fur 
Products Labeling Act. 

(b) Failed to disclose that fur products contained or were com- 
posed of bleached, dyed or otherwise artifically colored fur, when such 
was the fact, in violation of Section 5(a) (3) of the Fur Products 
Labeling Act. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 
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The Commission having heretofore determined to issue its complaint 
charging the respondent named in the caption hereof with violation 
of the Federal Trade Commission Act and the Fur Products Labeling 
Act, and the respondent having been served with notice of said deter- 
mination and with a copy of the complaint the Commission intended 
to issue, together with a proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondent of all the jurisdictional facts set forth in the complaint, a 
statement that the signing of said agreement'is for settlement purposes 
only and does not constitute an admission by respondent that the law 
has been violated as set forth in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent, The Sample, Inc., is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York with its office and principal place of business located at 
1631 Hertel Avenue, in the city of Buffalo, State of New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding is 
in the public interest. 


ORDER 


It ts ordered, That The Sample, Inc., a corporation, and its officers, 
and respondent’s representatives, agents and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction into commerce, or the sale, advertising, or offering for sale 
in commerce, or the transportation or distribution in commerce of fur 
products, or in connection with the sale, advertising, offering for sale, 
transportation, or distribution of fur products which are made in 
whole or in part of fur which has been shipped and received in com- 
merce, as “commerce”, “fur” and “fur product” are defined in the 
Fur Products Labeling Act, do forthwith cease and desist from: 

I. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to. be disclosed by 
con of the subsections of Section 4(2) of the Fur Products Labeling 

ct. 


B. Setting forth on labels affixed to fur products: 
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1. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

2. Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

C. Affixing to fur products labels that do not comply with the mini- 
mum size requirements of one and three-quarter inches by two and 
three-quarter inches. 

D. Failing to set forth on labels all the information required under 
Section 4(2) of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder on one side of such labels. 

E. Failing to set forth on labels the item number or mark assigned 
to a fur product. 

Il. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b)(1) of the 
Fur Products Labeling Act. 

III. Falsely or deceptively ES fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products, and which: 

A. Fails to disclose: 

1. The name or names of the animal or animals producing the fur 
or furs contained in the fur product, as set forth in the Fur Products 
Name Guide and as prescribed under the Rules and Regulations. 

2. That the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur when such is the fact. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 


In THe MatTrTer oF 
LUDWIG, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-8. Oomplaint, Oct. 23, 1961,—Decision, Oct. 23, 1961 


Consent order requiring Boston furriers to cease violating the Fur Products 
Labeling Act by failing to disclose, in labeling and invoicing fur products, 
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“when the fur was dyed; failing to show on invoices the true animal name of 
the fur and the country of origin of imported furs; and failing in other 
respects to comply with labeling and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having rea- 
son to believe that Ludwig, Inc., a corporation, and Herbert Ludwig, 
and Alvin Ludwig, individually and as officers of the said corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Ludwig, Inc. is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Massachusetts with its office and principal place of business located at 
18 Newbury Street, Boston, Massachusetts. 

Herbert Ludwig and Alvin Ludwig are officers of the said corpora- 
tion and control, direct and formulate the acts, practices and policies 
of the said corporation. Their office and principal! place of business is 
the same as that of the said corporation. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce and in the sale, adver- 
tising, and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and have sold, adver- 
tised, offered for sale, transported and distributed fur products which 
have been made in whole or in part of fur which had been shipped 
and received in commerce, as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto were 
fur products without labels and with labels which’ failed : 

1. To disclose that the fur contained in the fur products wis dyed, 
when such was the fact. 

Par. 4. Certain of said fur products were misbranded in vio- 
lation of the Fur Products Labeling Act in that they were not labeled 
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in accordance with the Rules and Regulations promulgated there- 
under in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth separately on labels with respect: to each section of 
tur products composed of two or more sections containing different 
animal furs in violation of Rule 36 of said Rules and Regulations. 

(b). Required item numbers were not set. forth on labels in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by the respondents in that they were not invoiced as required 
by Section 5(b)(1) of the Fur Products Labeling Act and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to fur products which failed: 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was dyed 
when such was the fact. 

3. To show the country of origin of imported furs used in the fur 
product. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that required item numbers were not set 
forth on invoices in violation of Rule 40 of said Rules and Regulations. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth im the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
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that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby. accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Ludwig, Inc. is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Massachusetts with its office and principal place of business located 
at 18 Newbury Street, Boston, Massachusetts. 

Respondents Herbert Ludwig and Alvin Ludwig are officers of the 
said corporation and control, direct and formulate the acts, practices 
and policies of the said corporation. Their office and principal place of 
business is the same as that of the said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Ludwig, Inc., a corporation and its officers, and 
Herbert Ludwig and Alvin Ludwig, individually and as officers of the 
said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the introduction into commerce, or the sale, advertising, or 
offering for sale in commerce, or the transportation or distribution in 
commerce of fur products, or in connection with the sale, advertising, 
offering for sale, transpo™tation, or distribution of fur products which 
are made in whole or in part of fur which has been shipped and re- 
ceived in commerce as “commerce”, “fur” and “fur product” are de- 
fined in the Fur Products Labeling Act, do forthwith cease and desist 
from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all of the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act. 

B. Failing to set forth separately on labels affixed to fur products 
composed of two or more sections containing different animal furs 
the information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
with respect to the Fur comprising each section. 

C. Failing to set forth on labels the item number or mark assigned 
to a fur product. 

2. Falsely or deceptively invoicing fur products by: 
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A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all of the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B. Failing to set forth on invoices the item number or mark assigned 
to a fur product. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


In THe Marrer or 


JOE D. RIFF TRADING AS RIFF’S 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket O-9. Complaint, Oct. 23, 1961—Decision, Oct. 23, 1961 


Consent order requiring a furrier in Longview, Tex., to cease violating the Fur 
Products Labeling Act by failing to identify on labels the manufacturer or 
seller of fur products; advertising prices of fur products as reduced from 
usual prices which were, in fact, fictitious; failing to keep adequate records 
as a basis for price and value claims; and failing in other respects to 
comply with labeling and invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Joe D. Riff, an individual trading as Rifl’s, hereinafter 
referred to as respondent, has violated the provisions of said Acts, 
and the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Joe D. Riff is an individual trading as Riff’s with 
his office and principal place of business located at Longview, Texas. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged in 
the introduction into.commerce and in the sale, advertising, and offer- 
ing for sale, in commerce, and in the transportation and distribution, 
in commerce, of fur products; and has sold, advertised, offered for 
sale, transported and distributed fur products which have been made 
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in whole or in part of fur which had been shipped and received in 
commerce, as the terms “commerce”, “fur” and “fur ete aes are 
defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto, 
were fur products without labels and with labels which failed: | 

(1) To show the name or other identification issued and registered 
by the Commission of one or more of the persons who manufacture 
such fur product for introduction into commerce, introduce it into 
commerce, sell it in commerce, advertise or offer it for sale, in com- 
merce, or transport or distribute it in commerce. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 29(a) 
of said Rules and Regulations. 

(b) Required item numbers were not set forth on labels, in violation 
of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that required item numbers were not set forth 
on invoices in violation of Rule 40 of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondent caused the dissemination in commerce, as “commerce”, is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 
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Par. 8. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondent which 
appeared in issues of the Longview Sunday News Journal, a news- 
paper published in the City of Longview, State of Texas, and having 
a wide circulation in said State and various other States of the United 
States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondent falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Represented prices of fur products as having been reduced from 
regular or usual prices where the so-called regular or usual prices 
were in fact fictitious in that they were not the prices at which said 
merchandise was usually sold by respondent in the recent regular 
course of business, in violation of Section 5(a) (5) of the Fur Products 
Labeling Act, and Rule 44(a) of said Rules and Regulations. 

Par. 9. Respondent in advertising fur products for sale as afore- 
said, made claims and representations respecting prices and values 
of fur products. Said representations were of the types covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur Products Labeling Act. Respond- 
ent in making such claims and representations failed to maintain full 
and adequate records disclosing the facts upon which such claims and 
representations were based in violation of Rule 44(e) of said Rules 
and Regulations. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce, under the Federal Trade 

Yommission Act. 
DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondent having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondent and counsel for the Commission hindae thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondent that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 
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The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 
1. Respondent Joe D. Riff is an individual trading as Riff’s with his 
office and principal place of business located at Longview, Texas. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceed- 
ing is in the public interest. 

ORDER 


It is ordered, That Joe D. Riff, an individual trading as Riff’s or 
under any other trade name and respondent’s representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the introduction into commerce, or the sale, advertis- 
ing, or offering for sale in commerce, or the transportation or dis- 
tribution of commerce of fur products, or in connection with the sale, 
advertising, offering for sale, transportation, or distribution of fur 
products which are made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from : 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

B. Setting forth on labels affixed to fur products information re- 
quired under Section 4(2) of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder mingled with non- 
required information. 

C. Failing to set forth on labels the item number or mark assigned 
toa fur product. 

2. Falsely or deceptively invoicing fur products by : 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B. Failing to set forth on invoices the item number or mark assigned 
to a fur product. 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products and which: 
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A. Represents directly or by implication that the regular or usual 
price of any fur product is any amount which is in excess of the prices 
at which respondent has usually and customarily sold such preductst in 
the recent regular course of business. 

B. Misrepresents in any manner the savings available to purchasers 
of respondent’s fur products. 

4. Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondent full and adequate records disclosing 
the facts upon which such claims and representations are based. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 


In THE MatTTer oF 


SMOLOWITZ & BENKEL, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket C-10. Complaint, Oct. 23, 1961—Decision, Oct. 23, 1961 


Consent order requiring New York City manufacturers to cease violating the 
Wool Products Labeling Act by labeling as “50% wool, 50% reprocessed 
wool”, men’s and boys’ caps which contained a substantial quantity of non- 
woolen fibers; failing to disclose on labels the true generic names of fibers 
present in such caps, and the percentage thereof; failing to disclose the fiber 
composition of knitted ear covers of different fiber composition from the 
caps themselves; and failing in other respects to comply with requirements 
of the Act. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority, vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Smolowitz & Benkel, Inc., a corpora- 
tion, and Nathan Smolowitz and Samuel Small, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts and the Rules and Regula- 
tions promulgated under the Wool Products Labeling Act, and it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 
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Paracrary 1. Respondent Smolowitz & Benkel, Inc. is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York. Individual respondents Nathan 
Smolowitz and Samuel Small are president and secretary-treasurer, 
respectively, of the corporate respondent. Said individual respond- 
ents cooperate in formulating, directing and controlling the acts, 
policies and practices of the corporate respondent including the acts 
and practices hereinafter referred to. All respondents have their 
office and principal place of business at 584 Broadway in New York, 
New York. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1950, respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and 
offered for sale in commerce, as “commerce” is defined in said Act, 
wool products as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by the 
respondents within the intent and meaning of Section 4(a) (1) of 
the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, in that they were falsely and deceptively 
labeled or tagged with respect to the character and amount of the 
constituent fibers contained therein. 

Among such misbranded wool products were men’s and boys’ caps 
labeled or tagged by the respondent as “50% wool, 50% reprocessed 
wool”, whereas in truth and in fact said products contained a sub- 
stantial quantity of non-woolen fibers. 

Par. 4. Certain of said wool products were further misbranded 
by the respondents in that they were not stamped, tagged or labeled 
as required under the provisions of Section 4(a) (2). of the Wool 
Products Labeling Act and in the manner and form as prescribed 
by the Rules and Regulations promulgated under said Act. 

Among such misbranded wool products, but not limited thereto, 
were men’s and boys’ caps with labels which failed: (1) to disclose 
the true generic names of the fibers present and (2) to disclose the 
percentage of such fibers. 

Par. 5. Certain of said wool products were misbranded in vio- 
lation of the Wool Products Labeling Act in that they were not 
labeled in accordance with the Rules and Regulations promulgated 
thereunder in the following respects: | 

(a) The required information contained on the labels or tags at- 
tached to the wool products was obscure and inconspicuous and so 
placed as to be unseen or unnoticed by purchasers and purchaser- 
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consumers, in violation of Rule 11 of the aforesaid Rules and 
Regulations. 

(b) Certain wool products composed of two or more sections which 
were recognizably distinct and of different fiber composition, were 
not labeled in such a manner as to disclose the fiber composition of 
each section thereof, in violation of Rule 23(b) of the aforesaid Rules 
and Regulations. 

Among such misbranded wool products were men’s and boys’ caps 
containing knitted ear covers of different fiber composition from the 
remainder of the caps which were not labeled to disclose the fiber 
composition of the aforesaid knitted ear covers. . 

Par. 6. The acts and practices of the respondents as set forth 
above were, and are, in violation of the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder, and 
constituted, and now constitute, unfair and deceptive acts and prac- 
tices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939, and the respondents having been served 
with notice of said determination and with a copy of the complaint 
the Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- _ 
sion by the respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an.admission by 
respondents that the law has been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent Smolowitz & Benkel, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 584 Broadway, in the city of New York, State of New York. 

Respondents Nathan Smolowitz and Samuel Small are officers of 
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said corporation and their address is the same as that of said corpora- 
tion. | 

2. The Federal Trade Commission has jurisdiction of the subjec 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

It is ordered, That Smolowitz & Benkel, Inc., a corporation, Nathan 
Smolowitz and Samuel Small individually and as officers of the said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce, or 
the offering for sale, sale, transportation, distribution, or delivery for 
shipment, in commerce, of wool products, as “commerce” and “wool 
products” are defined in the Wool Products Labeling Act of 1939, do 
forthwith cease and desist from misbranding wool products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein. 

2. Failing to securely affix to, or place on, each such product a 
stamp, tag, label or other means of identification showing in a clear 
and conspicuous manner each element of information required to be 
disclosed by Section 4(a) (2) of the Wool Products Labeling Act of 
1939. 

3. Failing to disclose by sections and to separately set forth on the 
required stamp, tag, label or other means of identification the char- 
acter and amount of the constituent fibers contained in each section of 
such wool products as required by Rule 23(b) of the Rules and Regu- 
lations promulgated under the aforesaid Wool Products Labeling Act 
of 1939. 

Itis further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


ELLIOT KNITWEAR, INC., ET AL. 893 
Decision 


In THE Marrer or 
ELLIOT KNITWEAR, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 6637. Complaint, Sept. 17, 1956*—Decision, Oct. 24, 1961 


Order—following remand of a review proceeding by the Court of Appeals for the 
Second Circuit for additional evidence to support a finding that “the label 
as a whole is deceptive’**—requiring New York City distributors of wool 
products, including sweaters, to cease violating the Wool Products Labeling 
Act by using the word “Cashmora”’ on labels, ete., attached to any wool 
product containing no cashmere but permitting its use on woolens containing 
a substantial amount of cashmere if accompanied by clear disclosure of the 
percentage of cashmere content. 


Messrs. S. F. House and Charles W. O’Conneli supporting the com- 
plaint. 

Golenbock & Barell, by Mr. Martin C. Barell, of New York, N.Y., 
for respondents. 


SUPPLEMENTAL INITIAL DECISION ON REMAND OF PROCEEDING BEFORE 
Joun Lewis, Hrarinec EXaMIneEr 


STATEMENT OF PROCEEDINGS 


This proceeding is before the hearing examiner for decision on a 
remand from the United States Court of Appeals, for the Second Cir- 
cuit. The complaint herein was issued September 17, 1956, and 
charged respondents with various acts of misbranding of wool prod- 
ucts in violation of the Wool Products Labeling Act of 1939, the Rules 
and Regulations promulgated thereunder and the Federal Trade Com- 
mission Act. All of the charges, except one, were disposed of by an 
agreement containing a consent order which was embodied in an 
initial decision of this hearing examiner, filed May 17, 1957, said de- 
cision becoming the decision of the Commission by order issued June 
25, 1957. The remaining charge, involving respondents’ use of the 
word “Cashmora” on tags, stamps or labels attached to certain of their 
products, was the subject of hearings at which evidence was offered 
in support of and in opposition to the allegations of the complaint. 
An initial decision disposing of this charge was filed by the examiner 
on October 17, 1957, in which respondents were found to have violated 
the law as charged and were ordered to cease and desist therefrom. 


*Amended Sept. 8, 1960. Charges in the original complaint were disposed of by two 
separate orders—53 F.T.C. 1185 and 54 F,T.C. 1398. 
**266 F. 2d 787, 6 S. & D. 566. 
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Said initial decision, with certain modifications, was adopted as the 
decision of the Commission by order issued April 25, 1958. 

Following the filing of a petition by respondents to review and set 
aside the order of the Commission, the Court of Appeals for the 
Second Circuit on May 6, 1959, remanded the proceeding to the Com- 
mission. for further evidence as to whether respondents’ labels con- 
taining the name “Cashmora” were deceptive, and as to the choice 
of the remedy to be applied in the event deception was established. 
The proceeding was thereafter reopened and remanded to the under- 
signed hearing examiner by order of the Commission issued Novem- 
ber 9, 1959, to receive additional evidence on these two questions. 
Prior to the taking of additional testimony, counsel supporting: the 
complaint moved that the complaint be amended, so as to also charge 
respondents with a violation of Rule 25 of the Rules and Regula- 
tions issued under the Wool Products Labeling Act, through the 
use of the word “Cashmora.” Said motion was granted, without 
objection from respondents, by order of the undersigned dated Sep- 
tember 8, 1960. Thereafter additional evidence in support of the 
complaint was offered by counsel supporting the complaint at hearings 
held in New York, New York and Washington, D.C., on September 
15, 1960, and October 18, 1960, respectively. Respondents were rep- 
resented by counsel at the hearing held in New York, New York, and 
were afforded full opportunity to be heard and to examine and 
cross-examine witnesses. However, they elected not to be present or 
represented at the hearing held in Washington, D.C., on October 18, 
1960, although given due notice of said hearing. No additional evi- 
dence in opposition to the complaint was offered by respondents on 
the remand of this proceeding. 

Proposed findings of fact and conclusions of law were filed by 
counsel supporting the complaint, supplementing those originally filed 
herein. Respondents filed a memorandum in support of their posi- 
tion, in lieu of proposed findings and conclusions, supplementing the 
memoranda previously filed on their behalf herein. Proposed find- 
ings not herein adopted, either in the form proposed or in substance, 
are rejected as not supported by the record or as involving immaterial 
matters. 

This initial decision is intended to supplement that heretofore filed 
the hearing examiner on October 18, 1957. The basic facts as to the 
nature of respondents’ business, their engagement in interstate com- 
merce and competition with others, and their use of the name “Cash- 
mora” are set forth in said initial decision, and will not be referred 
to further herein, except as may be necessary to an understanding 
and resolution of the issues which were remanded. 
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Upon the supplemented record in this proceeding, the hearing 
exaxniner again finds that this proceeding is in the interest of the 
public, and based on such record, including his observation of the 
witnesses, makes the following: 


SUPPLEMENTAL FINDINGS OF FACT - 
A. The Issues 


1. As heretofore found, respondents? use the name “Cashmora” in 
connection with the sale of sweaters manufactured in Japan in accord- 
ance with their specifications. Such name is used on labels which 
are sewn into the back of the necks of said sweaters, on tags con- 
taining washing instructions which are attached to the sweaters, 
on the cardboard boxes in which the sweaters are packaged, and in 
advertising such sweaters in newspapers and magazines. On labels 
used. by respondents prior to the issuance of the complaint the word 

“Cashmora” appeared in large, script-like letters on the upper por- 
tion of the label, and the lower portion of the label contained a 
statement of fiber content. The label read: 

Full Fashioned 
CASHMORA 
By Elliot 
20% Angora Rabbit* | 70% Lambs Wool 
Imported Hand Finished 
WPL 7709 


Sometime after the issuance of the complaint in this proceeding, 
the label was modified by adding the words “No Cashmere” below 
the statement of fiber content. As thus modified, the lower part of 
the label] reads: 

Hand 2G, Angora Rabbit 
Finished 10%, Lambs Wool 
¥ WPL 12371 No Cashmere 
The word “Cashmora” continues to be used on the upper part of the 
label in large, script-letters, considerably larger and more prominent 
than the statement of fiber content and the words “No Cashmere”. 

The cardboard tags attached to the sweaters, which include washing 
instructions and are referred to in the trade as “hang tags”, contain 
the following legend on the back thereof : 

Fine Ihnaported 

Cashmere 
 Cashmora 

Lambs Wool 

3 Reference to respondents herein does not include Samuel 1 Gross, individually and as 
2 co-pariner in Elliot Glove Company, who was heretofore dismissed from the proceeding 


by the Commission. 
2 An earlier form of the label did not use the word “Rabbit” following “20% Angora”. 
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The version of the tags which was in use up to the time of the issuance 
of the complaint contained the following statement on the front 
thereof : 
Elliot 
Cashmora 
The boxes in which the sweaters are packed contain the name “Cash- 
mora”, without any statement of fiber content. 

2. In his earlier initial decision, the examiner found that the name 
“Cashmora”, used in connection with respondents’ sweaters, would 
give the impression to members of the purchasing public that such 
sweaters contained cashmere and that the name was, therefore, false, 
misleading and deceptive since the sweaters admittedly contain no 
cashmere. This finding was based not merely on the label itself, but 
on the context of its use, including admissions made by respondents’ 
own witnesses. Thus, the evidence disclosed that there was a heavy 
consumer demand and preference for cashmere sweaters, that because 
of the price rise in such sweaters respondents sought to develope (in 
cooperation with its Japanese mill supplier) a less expensive fur-blend 
sweater which had the “look and feel of cashmere”, that the sweaters. 
which were developed enjoyed a rapid and phenomenal increase in 
sales compared to other fur blends sold by respondents, that such in- 
crease was attributed by respondent Herman Gross to the fact that 
the sweaters in question met the “poor man’s need for a cashmere type 
sweater”, and that in choosing the name Cashmora for their sweaters 
respondents intended to associate their product with cashmere and 
the qualities of the genuine product, albeit not to imply that they 
actually contained cashmere fiber. While there was no direct evidence 
of consumer deception, the examiner held that this was unnecessary 
since the basic fact to be established was the tendency and capacity 
of the name to deceive, rather than actual deception, and that this could 
be determined without consumer-type testimony or other direct evi- 
dence of deception. 

3. The court of appeals, applying a concept which is generally 
associated with the antitrust or antimonopoly field of jurisprudence, 
held that the Commission had erroneously found the name Cashmora 
to be “deceptive per se”. It stated that while “[u]nder ordinary cir- 
cumstances, the word ‘Cashmora’ without more might well be con- 
sidered deceptive per se * * * this hardly can be said of the label in 
the present case” in view of the fact that it contains a statement of 

“content specification”. The court cited, in this connection, the hold- 
ing of the Commission in the Jacob Siegel case (48 FTC 256) , in which 
it had found that the deceptive character of the coined name “Alpa- 
cuna” could be cured by a specification of fiber content on the label, 
and concluded that the fiber specification on the label here involved 
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well be a permissible and sufficient remedy, if the Commission finds 
that the label as presently composed is in fact deceptive.” However, 
in view of the fact that further evidence adduced on the issue of 
deception might have a bearing on the choice of a remedy, the court 
elected to make no “final ruling” on this issue. 

6. It is the position of counsel supporting the complaint that the 
additional evidence adduced by him, particularly that of the buyers 
and merchandise managers of mercantile establishments and the con- 
sumer relations counselor, not only establishes the deceptive character 
of the name, but also supports the conclusion that the remedy of ex- 
cision is the only appropriate remedy in this case. No further evi- 
dence on this issue was offered by respondents. The issue thus pre- 
sented is whether the additional evidence adduced by counsel support- 
ing the complaint is sufficient, together with that already in the rec- 
ord, to require an absolute prohibition on the use of the name 
“Cashmora”, if it is found to be deceptive, or whether continued use 
of the name, with appropriate qualification, should be permitted. 


B. The Issue of Deception 
The Hupert Testimony 


1. As above indicated, upon the remand of this proceeding counsel 
supporting the complaint offered the testimony of a number of buyers, 
merchandise managers and other persons experienced in the buying 
habits of consumers, with particular reference to the manner in which 
members of the buying public read labels and are familiar with the 
fiber contents of articles of apparel, including sweaters. The testi- 
mony given by these witnesses was based on an examination of two 
of respondents’ Cashmora sweaters, one containing the name Cash- 
mora and a statement of fiber content on the label (CX 2), and the 
other containing the additional words “No Cashmere”, below the 
statement of fiber content (RX 25). The rule of separation of wit- 
nesses was invoked, and none of the witnesses was permitted to hear 
the testimony of any of the other witnesses. The store witnesses rep- 
resented a broad cross-section of mercantile establishments, catering 
to persons in the upper income bracket as well as persons of modest 
circumstances. The consumer relations counselor was a person with 
training and experience in consumer psychology, who had written 
numerous articles on the subject, had worked with consumer groups, 
and had been retained by business organizations to advise on con- 
sumer attitudes. 

2. It was the unanimous opinion of these witnesses that most con- 
sumers would receive the impression that respondents’ sweaters were 
made of, or contained, cashmere. According to their testimony most 
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consumers do not stop to read the fine print on labels and, because 
of the similarity in appearance of respondents’ sweaters to pees 
sweaters and the close resemblance of the name “Cashmora” to the 
word cashmere, they would be led to believe that the sweaters were 
cashmere or contained some cashmere fiber. In fact, according to 
some of these witnesses, there would be members of the purchasing 
public who would actually mistake the word “Cashmora” for “Cash- 
mere” upon a quick look and without the use of their reading glasses. 
One of the so-called experts testified that she herself would mistake 
“Cashmora” for “Cashmere” without her glasses (R. 165). Another 
testified that upon being shown one of the sweaters in the store by a 
Commission representative (whom she apparently mistook for a sales- 
man) she advised him that, “I am not interested in another cashmere 
sweater.” She explained the reason for her confusion as follows 
(R. 471) : “When I glanced, I saw ‘Cash’ and I didn’t go any further, 
at a quick glance.” 4 

3. Aside from the fact that most or many consumers do not bother 
to read labels carefully, even those who do read the statement of fiber 
content will not necessarily have the initial impression of a number 
of them, that the sweaters contain or are made of cashmere, rectified. 
The testimony of the expert witnesses establishes that there are many 
consumers who do not know what cashmere is. They may know that 
it is a fine, soft, desirable fiber, but they do not know that it comes 
from the fiber of the Kashmir goat or what it consists of. The mere 
fact that the labels contain the statement of fiber content, “30% An- 
gora Rabbit, 70% Lambs Wool”, would not necessarily clear up the 
confusion resulting from the use of the name “Cashmora” and from 
the sweaters’ similarity in appearance to genuine cashmere sweaters. 
Several of the witnesses testified that with the turnover in store per- 
sonnel, some of the sales clerks would themselves be confused, and 
would be unable to give a satisfactory explanation to customers who 
might ask questions about the fiber content after reading the label. In 
fact, there was testimony that the stock clerks might mistakenly place 
the sweaters in with cashmere sweaters, and they would be sold as 
such (R. 473). 

4. Even the words “No Cashmere”, which respondents placed on 
the label following the issuance of the complaint in this proceeding, 
would not result in clearing up the confusion inherent in respondents’ 
use of the name “Cashmora”, according to most of the witnesses. In 
the first place, many consumers would fail to read the entire label, 
so as to take note of the words “No Cashmere”. Furthermore, those 


4 After the witness’ mistake was explained to her, she showed the sweater to two of her 
employees to obtain their reaction. Both of them likewise thought the sweater was 


cashmere. 
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that did would, in a number of instances, fail to observe the word 
“No”. According to several of the witnesses, the expression “No 
Cashmere” actually increased the confusion. As one of them stated, 
“the more you add the word ‘cashmere’ the more confusing it is” 
(R. 475). Appearing immediately below “30% Angora Rabbit” and 
“70% Lambs Fool”, the impression which some members of the public 
would gain was that the label read “Angora Rabbit”, “Lambs Wool” 
and “Cashmere”, as indicative of the fiber content. The reason why 
many people would be apt to overlook the word “No”, as explained 
by several of the witnesses, is that the average person in reading a 
label expects to find an affirmative statement of what the product ¢s or 
what it does contain, not a negative statement of what it is not or 
what it does not contain. “Positive identification”, as one of the 
witnesses stated, “is far more important than negative identification” 
(R. 387). 

5. A number of the witnesses testified that the impression the 
Sweaters were made of cashmere or contained cashmere was enhanced 
by the manner in which the labels were worded and also by the word- 
ing of the so-called hang tags. ‘Thus, they stated that the labels re- 
sembled those used on more expensive sweaters, particularly cashmere 
sweaters, which typically contain the statement “Full Fashioned”, 
and that the printing was more elaborate than that usually found on 
sweaters in that price range. They also referred to the statement on 
the hang tag “Fine Imported Cashmere”, in close proximity to “Cash- 
mora” and “Lambswool”, as implying that the sweaters were made 
of cashmere or were a combination of cashmere and some other fiber, 
possibly lambs wool. 

6. Respondents have placed considerable reliance on the fact that 
their sweaters sell in a much lower price range than genuine cashmere 
sweaters, as negating the possibility of confusion. As explained by 
respondent Herman Gross in his initial testimony in this proceeding 
(R. 56) : 

| T]he price is so different that it would be preposterous for anyone to think 
they were getting cashmere. You just don’t get cashmere sweaters at this 
price [$10.95]. 

However, according to the plausible and credited testimony of the 
expert witnesses called in support of the complaint there are cheaper- 
grade cashmere sweaters which sell at prices comparable to those of 
respondents, and many of the stores sell their more expensive sweaters 
at substantial price reductions during periodic sales and clearances. 
Furthermore, according to the testimony of the same witness, a sig- 
nificant part of the public is not sufficiently sophisticated to be able 
to distinguish between fabrics on the basis of price range and is, more- 
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over, always hopeful that they will be able to get a bargain. More- 
over, the fact that better-grade cashmeres generally sell in a higher 
price bracket might simply lead those who are aware of such price 
differences to believe that respondents’ sweaters are part cashmere, 
rather than pure cashmere. 

7. Respondents suggest that there is some possible infirmity in the 
testimony of the store representatives who testified in support of the 
complaint because “these witnesses came from stores which did not 
sell Cashmora sweaters.” However, there was no showing that the 
stores where they were employed had been adversely affected by com- 
petition with respondents, nor is there any other evidence from which 
bias on their part may be inferred. Their testimony indicated a 
general familiarity with consumer buying habits and practices in 
the reading of labels, even though they themselves had not previously 
handled respondents’ sweaters, and was buttressed by their own per- 
sonal reactions in observing respondents’ sweaters and labels. __ 

Respondents also refer to the stipulation in the original record, to 
the effect that if representatives of three of the stores which handled 
respondents’ sweaters had been called, they would have testified that 
they “would not have purchased the sweaters if they believed the 
name in any manner deceptive”, and that no complaints had been 
received from customers (R. 128). This argument has already been 
discussed in the examiner’s earlier decision. However, it may be noted 
here that the broadly-worded stipulation concerning the beliefs of 
these persons, does not require that the detailed, specific and convinc- 
ing testimony of the witnesses called in support of the complaint be 
disregarded. Although afforded an opportunity to present testimony 
of a similar nature after the court of appeals’ remand had brought 
the issues more sharply into focus, respondents elected not to do so. 


The Survey 

8. Any doubt which may exist as to the reliability of the testimony 
of the expert witnesses called in support of the complaint, that a 
significant portion of the public would be led to believe that respond- 
ents’ sweaters are made of or contain cashmere, is set at rest by the 
survey in evidence of the actual reactions of persons to whom respond- 
ents’ sweaters were exhibited. The survey was conducted under the 
auspices of a professor in the Department of Psychology at the Uni- 
versity of Maryland, who had previously conducted other consumer 
surveys. The reactions to respondents’ sweaters and labels were ob- 
tained from 60 female students, selected at random and divided equally 
between the University of Maryland and American University. The 
students were interviewed by a graduate student and a senior student, 
respectively, at each university, neither of whom was advised as to 


902 FEDERAL TRADE COMMISSION DECISIONS 
Findings 59: F.C. 


the purpose of the survey. The students were shown one of respond- 
ents’ sweaters containing a label similar to those in evidence, and were 
asked various questions to elicit their reactions. The labels on the 
sweaters all contained the name Cashmora, a statement of the fiber 
content and also the additional legend “No Cashmere”, in letters simi- 
lar in size to the statement of fiber content. . 

9. In response to the general questions.as to (1) what they thought 
of the sweater and (2) whether they would be interested in buying 
it, 12 per cent and 15 per cent, respectively, of the students referred 
to the fact that the sweater contained cashmere, in expressing their 
opinion of the sweater and whether they would be interested in buying 
one. Upon being asked the further specific question as to what kind 
of material they thought. it was made from, 22 percent said that. they 
thought it was made of cashmere. While the students were not spe- 
cifically asked whether their answers were based on the wording of the 
label or the appearance of the sweater, approximately 70 per cent 
of those who thought the sweaters were cashmere referred to the label 
as the source of their information. ‘These students represented 13 per 
cent of the total number of students interviewed. 

10. In evaluating the results of the survey, it may be noted that 
the students interviewed represented a somewhat better educated, 
and more sophisticated, group of women than would be apt'to be found 
among average store customers. It is significant, in this connection, 
that a much higher percentage of the girls interviewed at the Uni- 
versity of Maryland were under the impression that the sweaters con- 
tained cashmere than was the case at American University.’ The 
University of Maryland is a state university and its students repre- 
sent a broad cross section of the various areas of the state, both rural 
and urban. American University, on the other hand, is a privately- 
endowed institution, and a substantial part of its student body comes 
from the Washington, D.C. metropolitan area and from the cosmo- 
politan areas of New York City and northern New Jersey. The Uni- 
versity of Maryland student body is obviously closer in composition 
to the general population of women than is that at American Uni- 
versity. It is also to be noted that the circumstances under which both 
groups of women examined the sweaters, viz, in the relaxed atmosphere 
of their dormitory rooms, were more conducive to a careful examina- 
tion of the sweaters than would be the case in the hustle and bustle of a 
department store. 

11. There is no doubt as to the basic reliability of the survey offered 
by counsel supporting the complaint, and as to the fact that it estab- 
lishes that respondents’ labels, when viewed as a whole, are deceptive, 


° Thirty-seven percent of| the students interviewed at the University of Maryland thought 
the sweaters were cashmere, as compared to 7 percent at American University. 
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even though they contain a statement of fiber content and a disclaimer 
as to any cashmere content. There is every reason to believe that if 
a similar survey were conducted among a typical group of consumers, 
including “the ignorant, the unthinking and the credulous, who, in 
making purchases, do not stop to analyze, but are governed by appear- 
ances and general impressions” (Positive Products Co. v. FTO, 132 F. 
2d 165, 167) an even higher percentage of those interviewed would per- 
ceive respondents’ sweaters as containing cashmere. 

Respondents argue that the survey offered by counsel supporting 
the complaint is subject to objection as being hearsay. Aside from 
the fact that no objection to its introduction into evidence was made by 
respondents, it is well established that such surveys are admissible to 
establish the public’s reaction to, or impressions received from, labels 
or advertising (Arrow Metal Products Corp. v. FTC, 249 F. 2d 83, 
CA 3, 1957). Respondents also suggest that the numerous letters 
which they received from satisfied customers constitute more reliable 
evidence than a survey. Such letters, as indicated in the examiner’s 
earlier decision herein, are irrelevant. The fact that many of respond- 
ents’ customers are satisfied or have not complained does not establish 
what impression they received from the labels at the time of pur- 
chase. Furthermore, as indicated in the examiner’s earlier decision, 
it is not necessary to establish that all or even a majority of consumers 
were or would be deceived. If there are “some” members of the 
public who are likely to be deceived, the statutory test has been met 
(Prima Products, Inc. v. FTC, 209 F. 2d 405, 409). The survey 
evidence certainly establishes that a portion of the public, considerably 
in excess of de minimis quantities, is likely to be deceived. 


Concluding Finding 


12. The evidence in the record prior to the remand of this proceeding 
established that respondents had deliberately set about to associate 
their product with cashmere and had scored an immediate and spec- 
tacular success in the sale thereof. It was inferred and found that 
this success was due, in significant part, to the fact that the public had 
accepted the more obvious connotation of the name chosen by respond- 
ents, viz, that their product was made of or contained cashmere, rather 
than the more subtle one which respondents’ claimed to have intended, 
viz, merely that their product “has a cashmere like feeling” (R. 139). 
Although there was no direct evidence as to what impression respond- 
ents’ use of the name Cashmora would have on the public, it was 
inferred and found from the label and the context of its use that it 
would be apt to create the impression that the product, was made of 
or contained cashmere. 
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The matter need no longer rest on inference or the Commission’s 
expertise. It is now unmistakably clear, from the evidence developed 
since the remand of the proceeding, that a significant portion of the 
purchasing public would be apt to believe from respondents’ labels 
as a whole, in the context of their use, that the sweaters to which 
they are affixed are made of or contain cashmere. This impression 
would exist despite the fact that the labels contain a statement of 
fiber, and despite the fact that labels used since the issuance of the 
complaint contain a disclaimer of cashmere content. It is accordingly 
concluded and found that respondents’ labels as'a whole are false, 
misleading and deceptive in that respondents’ sweaters labeled Cash- 
mora are not made of and do not contain any cashmere fiber. 


C. The Appropriate Remedy 


1. Respondents’ labels containing the name Cashmora having been 
found to be deceptive, the next question presented concerns the appro- 
priate remedy to be adopted. Reduced to its essence, the issue pre- 
sented is whether complete excision of the name should be ordered 
or whether respondents should be permitted to use it if accompanied 
by qualifying or explanatory language. Respondents, of course, urge 
that they should be permitted to continue using the name on their 
labels provided they add qualifying language such as “contains no 
cashmere”, which the court of appeals indicated “might well be a 
permissible and sufficient remedy”. 

2. Before considering the suggestion made by respondents, it should 
be noted that the court of appeals, as previously noted, made “no final 
holding” on this issue. Its statement that the addition of the language 
in question “might well be a permissible * * * remedy” was made 
on the basis of “the present record”, and the court recognized that the 
“further evidence adduced [on the remand] may have a bearing on 
the choice of remedy”. The examiner is, of course, aware of the prin- 
ciple referred to by the court of appeals, that complete excision of 
a trade name “should not be ordered if less drastic means will accom- 
plish the same result” (77C v. Royal Milling Co., 288 U.S. 212, 217). 
However, where there is a reasonable likelihood that the name will 
continue to deceive the public, even though accompanied by explana- 
tory language, it is quite clear that private property rights must give 
way to the public interest. 

3. On the record now before him the examiner is convinced and 
finds that a complete prohibition on the use of the name Cashmora on 
products which do not contain cashmere is the only proper remedy 
to be adopted. The testimony and evidence discussed above, which 
establish the deceptive character and tendencies inherent in the name 
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Cashmora, also establish that a significant degree of deception will 
remain even with the addition of qualifying or explanatory language 
on the label. Thus, as already noted, the very labels which gave rise 
to the false impression, that the sweaters to which they are affixed 
contain cashmere, include both a statement of fiber content and a 
disclaimer of cashmere content. It is true that the statement of dis- 
claimer on the labels in question reads, “No Cashmere”, rather than 
“Contains No Cashmere” (as suggested by the court of appeals). 
However, on the basis of the purport of the testimony regarding the 
casual manner in which the public reads labels and the lack of effec- 
tiveness of disclaimer statements, and the fact that in some instances 
the witnesses’ testimony (in response to questions addressed to them 
on cross-examination by counsel for respondents) specifically included 
the statement “Contains No Cashmere”, it is clear that the latter type 
of disclaimer would be no more effective in eliminating confusion than 
is “No Cashmere”. 

4. Respondents suggest that the testimony and evidence offered in 
support of the complaint not be accepted because it is at variance with 
the decision of the Supreme Court in that Jacob Siegel case and with 
the Commission’s decision in the Country Tweeds case, in which con- 
tinued use of the names Alpacuna and Kashmoor, respectively, was 
permitted with additional explanatory language. There is no neces- 
sary conflict between the two situations since they are not in pari 
materia. The witnesses in the present case were testifying to matters 
of fact lying within their own personal knowledge and experience, 
whereas the form of the orders in the Jacob Siegel and Country 
Tweeds cases involved policy determinations of a judicial or quasi- 
judicial nature based on the records in those cases. 

5. The fact that the Commission (not the Supreme Court as stated 
by respondents) permitted the qualified use of the name Alpacuna in 
the Jacob Siegel case (48 FTC 256) * and the name Kashmoor in the 
Country Tweeds case (50 FTC 470), does not constitute a holding 
that excision is not a proper remedy, as a matter of law, in cases in- 
volving coined names of a deceptive character. Overlooking the fact 
that the orders in the two cases relied on by respondents actually 
differed from one another (the order in Jacob Siegel requiring a state- 
ment of fiber content and that in Country Tweeds providing for a 
statement of disclaimer), it does not follow that either remedy is 

® As noted in the examiner’s earlier decision, the Supreme Court in the Jacob Siegel 
case (327 U.S. 608, 613) did ‘not reach the question whether the Commission would be 
warranted in holding that no qualifying language would eliminate the deception” since the 
Commission had not considered the feasibility of such a remedy. ‘he case was accordingly 
remanded for such purpose. ‘The Court did, however, emphasize the ‘‘wide latitude for 
judgment” in the fashioning of a remedy which the Commission had as an “expert body”, 


and that “the courts will not interfere except where the remedy selected has no reasonable 
relation to the unlawful practices found to exist’ (at 612). 
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appropriate here. In the light of the fact that the label in the instant 
case! actually contained: both types of statment, but has, nevertheless 
been found to give rise to the impression that the sweaters contam 
cashmere, it seems evident that the orders adopted in those cases are 
not appropriate here. 

6. While, as above noted, it is not proper to compare the factual 
testimony of the witnesses in the present case with the policy con- 
clusions reached by the Commission in the Jacob Siegel and Country 
Tweeds cases, the testimony of the witnesses here actually affords a 
basis for distinguishing this case from the Commission’s earlier hold- 
ings. During the course of the cross-examination of these witnesses, 
in which counsel for respondents sought to establish that their testi- 
mony was at odds with the holdings in the other cases, a number of 
them expressed the opinion that the names Alpacuna and Kashmoor 
are more susceptible of explanation than is Cashmora. In the case 
of the name Alpacuna, the garments actually contamed 50 percent 
Alpaca, and the deceptive part of the name was the latter part. Sev- 
eral of the witnesses indicated that it was the initial part of the name, 
which would have the greater impact on the public, and that there 
would be fewer persons who would associate the last part of the name 
with vicuna. They were therefore of the opinion that the name was 
more susceptible of explanation than Cashmora, where the primary 
emphasis was on “Cash”, implying cashmere of which there was none 
in the product. Similarly there was testimony that, graphically, 
Kashmoor resembles Kashmir, the home of the goat from which the 
fiber comes, but that the public is not generally familiar with this 
spelling and would not associate it with the word cashmere as readily 
as they would the word Cashmora. 

Respodents argue that the explanation of these witnesses should 
not be accepted because the court of appeals in its decision here “knew 
no distinction as to the degree of deceptiveness”. The fact that the 
testimony reveals a difference in the degree of deceptiveness involves 
a matter of fact, not a matter of law, and there is no necessary conflict 
between such testimony and the court’s holding. As already indicated, 
the court of appeals actually made no “final holding”. The opinion 
it expressed was based on the record before it, which has since been 
considerably amplified. That the testimony of the so-called expert 
- witnesses, a number of whom were subjected to strenuous cross-exam- 
ination, is worthy of credit is clear not only from the nature and 
quality of their testimony (including their demeanor in testifying), 
but from the corroboration which it received from the survey evidence. 
As previously noted, the young ladies involved in the survey were 
shown sweaters containing both a statement of fiber content and a 
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disclaimer of cashmere content. Yet a substantial number of them 
thought the sweaters were made of or contained cashmere. Several 
of the experts were themselves confused by the labels and received the 
initial impression that the sweaters were cashmere. 

7. Respondents’ repeated emphasis on the decisions in the Jacob 
Siegel and Country T weeds cases is bottomed on the basic assumption 
that the principle of stare decisis is applicable in administrative pro- 
ceedings. However, it is now generally accepted that administrative 
agencies are not bound by precedent in the same sense as are courts 
of law, but that they may exercise discretion and ingenuity in working 
out a solution in each new case on the basis of the facts of that case 
and in the light of their accumulated experience.’ If the Commission 
had strictly followed the principle of stare decisis it would not have 
permitted the qualified use of the name Kashmoor in the Country 
T weeds case, since it had 15 years earlier ordered an absolute prohibi- 
tion on the use of the identical name in Cohen Bros. Corp., 27FTC 923. 
The Commission having made an allowable judgment with respect to 
remedy in the light of the then existing situation in Country Tweeds, 
may now choose a different remedy in a case involving a somewhat 
different name if it feels it necessary to do so on the basis of the facts 
before it, and in order to protect the public interest. 

8. While the record clearly establishes that it is not in the public 
interest to permit continued use of the present label, despite the fact 
that it cludes a statement of fiber content and the disclaimer “No 
Cashmere”, respondents suggest that if the disclaimer statement ap- 
peared in larger letters it might dispel the confusion presently attached 
to the Cashmora label. Counsel for respondents suggested this same 
possibility during the cross-examination of a number of the witnesses 
who testified as to the deceptive impression conveyed by the label. 
While several of the witnesses indicated that it would help if the 
words “No Cashmere” or a similar phrase appeared more prominently 
on the label, it was the consensus of the testimony that an appreciable 
degree of confusion would still remain. This was due to the fact that 
a significant part of the public does not read labels carefully. Also, 
in view of the fact that the public is not accustomed to seeing negative 
statements on a label, there would be consumers who, in reading the 
label hurriedly, would actually read it as “Cashmora-Cashmere”. 
There was also testimony that a single word, such as “Cashmora”, 
has a greater impact on the public mind than a phrase or group of 
words, particularly where they contain a negative statement. 

9. To the extent that the witnesses indicated that the addition of 
“7 Shawmut Association v. SHC, 146 F. 24 791 (CA 1, 1945), Kentucky Broadcasting 


Corp. v. FCC, 174 F. 2d 38 (DC Cir, 1949), and FCC v. WOKO, Inc., 329 U.S. 223. See 
generally Cooper, Administrative Agencies and the Courts, 288-241 (1951). 
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the words “No Cashmere” in larger letters might be helpful, they 
generally did so in the context that it was an improvement over the 
existing label if it were imperative that the name Cashmora be re- 
tained. However, they indicated that it would be preferable to cease 
using such coined names, since they add to the public’s confusion and 
misunderstanding about the diverse fibers on the market, and help 
destroy its confidence in labels. As stated by one of them (R. 264— 
265) : 

Well, I think that there are millions of these names around and I think they 
are very confusing. In my opinion these names are picked out with a purpose. 
We have a lot of names like “Vicuara” and “Vicusela”, and a play on the names 
of expensive fibers, things which I think tend to confuse the public greatly. * * * 
I do believe that this kind of stuff just confuses the issue tremendously, and I 
think it then, perhaps, undermines the public’s confidence in all kinds of labels. 

While the court of appeals expressed doubt as to the application of 
the contradiction doctrine (as referred to in such cases as PTC vy. 
Algoma Lumber Co., 291 U.S. 67; and FTC v. Army & Navy Trading 
Co., 88 F. 2d 776), in view of the fact that respondents here were not 
actually using the precise name cashmere, it may be noted that several 
of the witnesses indicated that the word Cashmora was so close to 
cashmere that to permit its use with the statement “No Cashmere” 
actually involved a contradiction in terms. Thus, one of them testi- 
fied (R. 292) : 

It is a very ambiguous and contradictory thing, to begin with, with a “no cash- 
mere” and the name ‘“‘Cashmora’’, to my mind. 


As expressed by another (R. 185) : 

Well, the name “Cashmora” to me looks like cashmere. Actually, you are 
using the name inferring anyway, that it is cashmere. You are trying to get 
around it by putting “no cashmere” on the label. It hasn’t [got] it. You are 
going around the bush on it. 

Respondents suggest that this testimony should be disregarded since 
it conflicts with the opinion of the court of appeals. However, the 
examiner doubts that the observation by the court of appeals, based 
on the record then before it, was intended to take precedence over 
testimony reflecting the actual reactions and factual opinions of per- 
sons whose livelihood depends on their familiarity with the public’s 
buying habits and attitudes. 


Concluding Finding 


10. It is the conclusion and finding of the examiner, based on the 
record as a whole, that the public interest requires an absolute pro- 
hibition on the use of the name Cashmora on sweaters not containing a 
substantial portion of cashmere fiber. The name, as heretofore found, 
is basically deceptive, and no method has been suggested by which 
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such deception can be eliminated to an extent that the public interest 
will not be materially jeopardized. Aside from all other consider- 
ations, and to the extent that long, unchallenged usage may sometimes 
justify some accommodation of the Commission’s basic obligation to 
protect the public, the period of unchallenged usage here is so brief as 
not to warrant any deviation from the remedy otherwise called for by 
the facts.§ 


C. The Application of Rule 25 


1. The original complaint, insofar as it involved respondents’ use 
of the word Cashmora, was based on an alleged violation of Rule 30 
of the Rules and Regulations promulgated under the Wool Products 
Labeling Act. This rule prohibits the use of any stamp, tag or label 
“which is false, misleading, or deceptive in any respect”. Since the 
Federal Trade Commission Act likewise covers advertising or repre- 
sentations which are false, misleading or deceptive, and since the 
Wool Products Labeling Act specifically provides that the misbrand- 
ing of a wool product in violation of that Act or its Rules and Regu- 
lations shall also constitute an unfair and deceptive act or practice 
within the meaning of the Federal Trade Commission Act, the exam- 
iner in his original decision found that respondents had violated both 
the Federal Trade Commission Act and the Wool Act and the Rules 
and Regulations promulgated under the latter Act. 

2. While the complaint did not originally charge a violation of Rule 
25 of the Rules and Regulations promulgated under the Wool Act, 
the examiner, in his original decision, cited that section as indicative 
of a Commission policy not to countenance the use of trade names 
on labels which are suggestive of fibers not contained in the product. 
Rule 25 provides that: 

Words which constitute the name or designation of a fiber which is not present 

in the product shall not appear in or as part of the listing or marking of required 
fiber content on the stamp, tag, label, or other mark of identification affixed to 
the wool product. 
Although not specifically pleaded, the examiner regarded Rule 25 
merely as a particularization of the type of conduct which would be 
proscribed under the broader language of Rule 80, prohibiting the use 
of labels which are false, misleading or deceptive. Counsel support- 
ing the complaint, apparently out of an abundance of caution, have 
now caused the complaint to be amended, so as to specifically charge 
a violation of Rule 25, as well as Rule 30. 


8 As noted in the examiner’s earlier decision (at 32) the period which elapsed between 
the time respondents’ Cashmora sweaters first came on the market and the date when the 
Commission challenged the use of the name involves a matter of weeks or at most a few 


months, 
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3. In his original decision the examiner ‘cited the» legislative  his- 
tory of the Wool Act, as indicating a congressional intent to insure 
an even higher degree of accuracy in labels under the Wool Products 
Labeling Act than was considered possible under the more generally 
worded provisions of the Federal Trade Commission Act. In view 
of this intent and the policy of the Commission, as expressed in Rule 
25, the examiner concluded that even if it were appropriate in a pro- 
ceeding involving solely a violation of the Federal Trade Commission 
Act (as was the case in the Jacob Siegel and Country Tweeds proceed- 
ings) to permit qualified use of a deceptive trade name, it would not 
be proper to permit the use of such names on labels which violated 
the Wool Act and the Rules and Regulations promulgated thereunder. 

4. In affirming the examiner’s findings and conclusions, the Com- 
mission stated that complete excision of the name Cashmora on pro- 
ducts containing no cashmere was required even under the Federal 
Trade Commission Act. Accordingly, it found it unnecessary to 
“rule on the existence of possible differences in the discretion the 
Commission may exercise in its selection of appropriate remedies to 
correct deception under the [Wool Products Labeling Act and the 
Federal Trade Commission Act]”. 

5. In the opinion of the examiner, Rule 25 of the Rules and Regu- 
lations promulgated under the Wool Act would bar the use of lang- 
uage on a label referring to or suggestive of fibers which the product 
does not contain. This would include the word Cashmora, which is 
clearly suggestive of cashmere, and also negative statements such as 
“no cashmere” or “contains no cashmere”. For this reason, continued 
use of the name Cashmora, with or without qualification or explanation, 
would not, in the opinion of the examiner, be an appropriate remedy 
under the Wool Products Labeling Act. Whether or not there is any 
difference in the permissible scope of the remedy under the Wool 
Products Labeling Act than under the Federal Trade Commission Act, 
it is the conclusion and finding of the examiner that, in this proceeding 
which is brought under the Wool Products Labeling Act, and now 
specifically includes a charge of violation of Rule 25 of the Rules 
and Regulations promulgated thereunder, the remedy of excision is 
the only appropriate one to be adopted. 


CONCLUSIONS 


1. It is concluded that the use by respondents of the word “Cash- 
mora” on tags, stamps, or labels attached to certain of their sweaters 
which do not contain cashmere constitutes the misbranding of wool 
products, and that the introduction, sale, transportation or distribu- 
tion of such products, in commerce, by respondents is a violation of the 
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Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder, including Rules 25 and 30 thereof, and that 
the delivery for shipment, shipment, sale or offer for sale of such 
products, in commerce, by respondents also constitutes a false and 
deceptive act and practice and an unfair method of competition, in 
commerce, within the intent and meaning of the Federal Trade Com- 
mission Act. 

2. It is further concluded that the aforesaid violation of the Wool 
Products Labeling Act and the Federal Trade Commission Act can be 
effectively terminated only by ordering respondents to cease, uncon- 
ditionally, the use of the name “Cashmora” on tags, stamps or labels 
attached to wool products not composed in substantial part of cashmere. 


ORDER 


It is ordered, That the respondents Elliot Knitwear, Inc., and Elliot 
Import Corporation, both corporations, and their officers, and Herman 
Gross, individually and as an officer of said corporations, and re- 
spondents’ respective agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce or the offering 
for sale, sale, transportation or distribution in commerce, as ‘“com- 
merce” is defined in the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939, of wool products, as “wool products” 
are defined in and subject to the Wool Products Labeling Act, do 
forthwith cease and desist from misbranding such products by using 
the word “Cashmora” or any word of similar import or any stamp, 
tag or label attached to any wool product that is not made or composed 
of cashmere; Provided, however, that this shall not be construed as 
prohibitmg use of the word “Cashmora” on a stamp, tag or label 
attached to a wool product composed in substantial part of cashmere 
if such word is accompanied by a clear and conspicuous statement of 
the percentage by weight of the cashmere contained therein. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


The Commission having now determined that the hearing exam- 
iner’s supplemental initial decision on remand of proceeding, filed June 
29, 1961, is adequate and appropriate to dispose of this proceeding : 

Tt is ordered, That the aforesaid supplemental initial decision on 
remand of proceeding be, and it hereby is, adopted as that of the 
Commission. 

It is further ordered, That the respondents Elliot Knitwear, Inc., 
and Elliot Import Corporation, both corporations, and Herman Gross, 
individually and as an officer of said corporation, shall, within sixty 


912 FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 B.T.C. 


(60) days after service upon them of this order, file with the Commis- 
sion a report, in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist con- 
tained in the supplemental initial decision on remand of proceeding. 


In THE MartTerR oF 


RURAL GAS SERVICE, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND SECTIONS 2 AND 3 OF THE CLAYTON ACT 


Docket 7065. Complaint, Feb. 19, 1958—Decision, Oct. 24, 1961 


Order dismissing—the allegations not being adequately supported by the record— 
complaint charging a distributor of liquified petroleum (LP) gas in the New 
England states and New York with obliging its distributors to purchase 
their gas requirements and equipment only from it, preventing its dealers 
from engaging in the same business for one year after termination of their 
contracts, and discriminating in price. 


Mr. John Perechinsky for the Commission. 
Bulkley, Richardson, Godfrey and Burbank, Springfield, Mass., by 
Mr. Robert B. Atkinson for respondents. 


Inir1au Decision By Witi1am L. Pack, Hearrne EXAMINER 


1. The corporate respondent, Rural Gas Service, Inc., a Massachu- 
setts corporation, is engaged in the sale and distribution of liquefied 
petroleum gas (propane), with its main office and plant located in 
Westfield, Massachusetts. ‘The area in which the company sells com- 
prises the New England States (Massachusetts, Vermont, New Hamp- 
shire, Connecticut, Maine, Rhode Island) and the State of New York. 
The individual respondent, George Hammond, is President of the 
corporation and directs and controls its policies and practices. For 
convenience the singular term respondent will be used hereinafter and 
will refer to the corporation. 

2. The Commission’s complaint is in three counts. Count I charges 
the maintenance of an exclusive-dealing arrangement between re- 
spondent and its distributors, in violation of Section 3 of the Clayton 
Act. Count IT charges violation of the Federal Trade Commission Act 
through the maintenance and enforcement by respondent of a policy 
which prevents its distributors from engaging in a similar business 
in a specified territory for a designated period of time after the sev- 
erance of their relationship with respondent. Count III charges price 


discrimination by respondent in violation of Section 2(a) of the 
Clayton Act. 


RURAL GAS SERVICE, INC.,. ET AL. 913 
912 Decision 


3. Upon the close of the case in chief in support of the complaint, 
respondent moved to dismiss for failure of proof. Admittedly there 
was no evidence in support of Count ITI, and this count was dismissed 
by order of the hearing examiner issued March 3, 1960. In the same 
order the motion to dismiss was denied as to the other two counts. 
Thereafter, respondent. presented its evidence as to Counts I and II. 
Proposed findings and conclusions have been submitted by the parties, 
oral argument not having been requested, and the case is now before 
the hearing examiner for final consideration. Any proposed findings 
or conclusions not included herein have been rejected. 

4. As indicated by its name, liquefied petroleum gas is in liquid 
form. It may be stored under pressure in metal tanks and cylinders. 
When released, it is in the form of a gas and is used in both homes and 
industrial plants for heating, refrigeration, cooking, fuel and other 
purposes. Respondent’s sales of the product fall into. two general 
categories: bulk sales, and sales in relatively small interchangeable 
cylinders. These cylinders are some 414 feet in height and hold ap- 
proximately 100 pounds of gas. In bulk sales, the gas is delivered by 
respondent in tank trucks to stationary tanks on the premises of the 
consumer. The tanks range in capacity from a few hundred gallons 
to many thousands of gallons. In both bulk sales and cylinder sales, 
all of the equipment, including tanks, cylinders, piping, tubing, etc., 
is supplied—loaned—to the consumer by respondent. 

5. Some 60 percent of respondent’s sales fall into the bulk category. 
These sales are made by respondent through its own employees direct 
to the consumer, no distributor or other intermediate party being in- 
volved. The remaining 40 percent fall largely into the cylinder cate- 
gory. These sales are made through some ninety distributors located 
at various places in respondent’s sales area. While the distributors 
also solicit bulk sales to some extent, usually with the assistance of 
respondent’s employees, such sales make up only a minor part of their 
business; by far the greater portion of their business is made up of 
sales in interchangeable cylinders. 

6. Consumers wishing to be supplied by respondent with gas 
through its interchangeable cylinder service execute a written ‘“Con- 
sumer Application” to respondent. While the application is made 
through the distributor, the application, if accepted by respondent, is 
in fact a contract between the consumer and respondent, not between 
the consumer and the distributor. 

7. Relations between respondent and its distributors are governed 
by a contract known. as a “Distributor Agreement”, and it is certain 
provisions in this contract which form the principal subject matter 
of the present proceeding. There is sharp difference of opinion be- 
tween counsel as to whether the agreement is in legal effect a contract 
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of sale and purchase as contended by Commission counsel, or a con- 
tract of agency as claimed by respondent’s counsel. For the purposes 
of the present decision it is assumed by the hearing examiner that the 
agreement is one of sale and purchase. (In this connection it might 
be noted that some three years ago the form of the agreement was re- 
vised and it is now designated as an “Agency Agreement”.) 

8. As already stated, Count I of the complaint charges the main- 
tenance of an exclusive-dealing arrangement between respondent and 
its distributors, in violation of Section 3 of the Clayton Act. There is 
no doubt than an exclusive-dealing arrangement does exist. Respond- 
ent’s agreement with its distributors expressly provides that the 
distributor will purchase all of his requirements of liquefied petroleum 
gas from respondent; that no such gas except that purchased from 
respondent in cylinders bearing respondent’s trade name shall be 
purchased or sold by the distributor; and, further, that no gas service 
equipment except that furnished by respondent shall be purchased, 
sold, or used by the distributor. 

9. Next presented is the vital question of the competitive effect of 
the exclusive-dealing arrangement. Considered alone, that is, apart 
from figures for the industry generally, respondent’s sales are sub- 
stantial. Its total sales of liquefied petroleum gas in the area in 
question amounted to $1,390,472.64 in 1956 and $1,465,660.53 in 1957. 
These figures, however, lose their significance when considered in con- 
nection with total sales by the industry in the same area. Total 
sales, in gallons, in the area by the industry and by respondent for the 
years 1953-1957 were as follows: 


Year Total industry | Respondent’s 
sales sales 
BA age pp a A I he, I Na gn chee ocho a em Do 168, 676, 000 4, 076, 294 
LDR AE ii. er RS Oe 8 ee Se a ee eee eee oe eer 182, 326, 000 4, 585, 964 
1! 3 ete pala a st SR erent ae Meese Ay a ie ange mp egg” ah ape af 188, 625, 000 5, 115, 100 
RORG So feat ek ee Sh ee Ee. es eee a Se ay ees! 206, 914, 000 6, 227, 709 
FOG ge re en a eee ae SE IE Se | SAI SE ES Nee ee 220, 552, 000 5, 932, 714 


10. It will thus be seen that respondent’s sales accounted for only 
some 3 percent of the total sales by the industry in the area. And, 
as already indicated, some 34ths of respondent’s sales are bulk sales 
which are made by it direct through its own employees, its distribu- 
tors being in no way involved. Other evidence establishes that the 
liquefied petroleum gas industry in the area is highly competitive; 
that there are numerous sellers, one hundred or more, active in the 
area; and that a number of these are larger than respondent. 

11. It is elementary that Section 3 of the Clayton Act forbids 
exclusive-dealing arrangements only where the effect “may be to sub- 
stantially lessen competition or tend to create a monopoly”. Clearly, 
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no such effect has been shown here. In fact, the record establishes 
the contrary. In order to find a violation of the statute it would be 
necessary to hold that respondent’s contract with its distributors is 
unlawful per se, a view for which there is no warrant in the statute 
nor, insofar as the hearing examiner is advised, in any of the adjudi- 
cated cases. 

12. Count IT of the complaint attacks as violative of the Federal 
Trade Commission Act a provision in respondent’s contract with its 
distributors to the effect that the distributor shall not, for a period of 
one year after the termination of his contract, engage in the business 
of selling liquefied petroleum gas in the territory covered by the con- 
tract. It appears that in some five or six instances respondent has 
instituted litigation against former distributors to enforce this provi- 
sion and that it was successful in each instance. 

13. The validity of covenants of this kind turns upon the question 
of their reasonableness. Here both the time element (one year) and 
the geographical limitation (the territory in which the distributor 
has been selling respondent’s product) appear to be reasonable. It 
must be remembered that respondent has a substantial Investment in 
the equipment loaned to consumers and also that the consumers’ con- 
tracts are with respondent, not with the distributors. It further 
appears that while there are exceptions (one of which is exemplified 
by testimony the present case), usually distributors upon entering into 
their agreements with respondent are furnished by it with an already- 
existing supply of customers, that is, consumers who have entered 
into purchasing agreements with respondent. 

14. In these circumstances there is merit in respondent’s contention 
that it is entitled to reasonable protection against a distributor who, 
immediately upon the termination of his relations with respondent, 
would undertake the sale of a competing product and solicit. business 
from consumers under contract to respondent. 

15. Also attacked in Count II of the complaint is a provision in 
respondent’s contract with its distributors which requires that upon 
termination of the contract the distributor shall surrender to respond- 
ent any executed consumer agreements which the distributor may 
have on hand. No illegality is seen in this provision. As heretofore 
pointed out, the consumer agreements are between the consumer and 
respondent, and respondent’s contract with its distributors expressly 
provides that the consumer agreements are the property of respond- 
ent, not that of the distributor. 

16. Finally, as Count II is based upon the Federal Trade Commis- 
sion Act, the presence of substantial public interest is an essential 
element in the proceeding insofar as that count is concerned. In the 
light of the competitive conditions existing in the trade area in ques- 
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tion, it seems clear that the requisite public interest is not present. 
Actually, what the complaint seems to seek to do is to afford relief to 
respondent’s distributors from what the complaint apparently regards 
as a burdensome and improvident contract. If the contract may 
properly be so regarded (as to which the hearing examiner expresses 
no opinion), the matter is essentially a private controversy, not & mat- 
ter involving the substantial public interest necessary to bring it 
within the purview of the Federal Trade Commission Act. 


CONCLUSION 
The complaint has not been sustained. 
| ORDER 
It is ordered, That the complaint be, and it hereby is, dismissed. 


OPINION OF THE COMMISSION 


By Eximan, Commissioner : 

This is an appeal from the hearing examiner’s dismissal of the 
complaint. . 

Respondent, Rural Gas Service, Inc., sells liquefied petroleum (LP) 
gas in the New England states and the state of New York. It ranks 
about eighth in LP gas sales, accounting for approximately 3% of 
total sales in this area. In the states of Massachusetts and New 
Hampshire, however, it accounts for 8% of total sales. 

Approximately 40% of respondent’s sales are made through dis- 
tributors while 60% are made directly to consumers. Most of the 
gas sold through distributors is delivered in 100 lb. cylinders; gas to 
consumers is generally delivered in bulk to larger storage tanks on 
the consumer’s premises. 

Respondent has entered into agreements with each of its distrib- 
utors which require the distributor to purchase all of its require- 
ments of LP gas from respondent, prohibit it from purchasing or 
selling any LP gas except that purchased from respondent in its 
cylinders, and further prohibit it from purchasing, selling or using 
any gas service equipment except that furnished by respondent. 
Each agreement also provides that upon termination the distributor 
may not engage for one year in the sale of LP gas in the territory 
covered by the agreement. 

In addition to the distributor agreements, Rural Gas has entered 
into agreements with each consumer, whether its purchases were made 
directly from respondent or through one of respondent’s distributors, 
which provide that the consumer must use only LP gas and gas 
equipment. furnished by respondent. The initial period of these 
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agreements is one year in the case of bulk sales and three years for 
sales through dealers in 100 Ib. cylinders. 

The complaint contains three counts. Count One alleges that the 
agreements with respondent’s distributors, obliging them to purchase 
their requirements of LP gas from respondent and to use only 
cylinders and other equipment supplied by respondent, violate Section 
3 of the Clayton Act by foreclosing competition in this segment of 
the market. Count Two charges that the foregoing provisions, to- 
gether with the provision of the dealer contracts preventing the 
dealers from engaging in the same business for a period of one year 
after termination of their contracts, plus the requirements contracts 
between respondent and its consumer customers, violate Section 5 
of the Federal Trade Commission Act. Count Three charges re- 
spondent with price discrimination in violation of the Robinson- 
Patman Act. No evidence was introduced on this count, and it was 
dismissed by the examiner at the close of the case-in-chief. 

The examiner’s initial decision was issued January 24, 1961. With 
respect to Count I, he held that since respondent’s total sales accounted 
for only 3% of total industry sales in its market area, and since 34 
of these sales were made directly to consumers and not through 
its distributors, the requisite effect on competition had not been 
shown. On Count II, the examiner held that the post-termination 
restrictions upon respondent’s distributors were a reasonable protec- 
tion of its investment in equipment loaned to consumers and of its 
relationship with these consumers. He further held that these re- 
strictions were lacking in substantial public interest and constituted 
“essentially a private controversy” beyond the purview of the Federal 
Trade Commission Act. 

Without concurring in all of the views expressed in the initial deci- 
sion, we have concluded that the allegations of the complaint are 
not adequately supported by the record, and that, in the circumstances 
of this case, the complaint should be dismissed. 

Count I: The likelihood of competitive injury which is requisite 
to proof of violation of Section 3 of the Clayton Act may, of course, 
be satisfied, as the Supreme Court held in the so-called Standard 
Stations case, by a showing of foreclosure of competition in a sub- 
stantial segment of the relevant line of commerce. Standard Oil Co. 
v. United States, 337 U.S. 293 (1949). Respondent accounted for 
approximately 3% of total LP gas sales in all of the states in which 
it sold, and approximately 8% of total sales in each of the states 


4 Whether, because of deficiencies in proof, a case should be remanded for the taking of 
further evidence or the complaint should be dismissed necessarily depends on the Commis- 
sion’s determination, in the light of all relevant factors, as to which disposition would best 
serve the public interest in effective enforcement of the law. 
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of Massachusetts and New Hampshire. These figures do not reflect, 
however, the amount of competition which was foreclosed by the 
exclusive dealing contracts—the essential question under Section 3. 

Respondent made only about 40% of its total sales through distrib- 
utors, and only this part of its business was foreclosed to competi- 
tion by the exclusive dealing provisions of its dealer contracts. Forty 
per cent of respondent’s business would, of course, amount to less 
than 14 of its 8% market share even in the states where it did the 
jargest share of the total business. This situation resembles Stand- 
ard Stations where the defendant sold about 23% of the gasoline 
in the relevant market, but where its sales through individual distrib- 
utors who were affected by its requirements contracts accounted for 
only about 6.7% of the market. The Supreme Court considered this 
foreclosure sufficient to meet the requirements of Section 3, but gave 
no indication as to how small a market share might suffice in another 
case. 

In the present case, we are not able to infer competitive injury pele 
from the market shares foreclosed. Where foreclosure is so small, 
further evidence of competitive effect is required. Such evidence is 
here completely absent. The record fails to reveal even the most 
basic information concerning the structure of the industry, e.g., the 
relative size of the competitors of Rural Gas and the method by which 
their gas is sold. The latter would seem of particular importance 
since if it should be found that these competitors sold their gas di- 
rectly to consumers, competition could hardly be injured by their 
foreclosure from possible sales to respondent’s distributors. 

The brief of counsel supporting the complaint seeks to enlarge the 
market shares foreclosed by pointing out that all of respondent’s sales, 
whether made directly or through distributors, were covered by con- 
sumer contracts which required the purchasers to buy all of their 
requirements of LP gas from respondent. It is claimed that all of 
respondent’s sales were thus foreclosed from competition. But this 
was not alleged in the Section 8 Clayton Act Count, which concerns 
only the contracts with respondent’s distributors.? Further, the re- 
quirements contracts with consumers were for relatively short periods 
(from one to three years) and since consumers could change suppliers 
at the end of these periods, their effect upon competition is, on this 
record at least, too speculative to serve as a basis for finding the 
requisite competitive injury. 


® Although Count II did allege the requirements provisions of the agreements with con- 
sumers who purchased through respondent’s dealers, it did not allege the similar provisions 
of respondent’s contracts with its bulk customers. ‘Thus, even under Count II, the alleged 
requirements contracts with consumers could not serve to increase the share of competition 
foreclosed. 
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Even if the foreclosure resulting from respondent’s consumer agree- 
ments were to be considered under Count I, the foreclosure could prob- 
ably be considered substantial only in the states of Massachusetts and 
New Hampshire where respondent accounted for about 8% of total 
LP gas sales. But the record contains no evidence from. which the 
appropriateness of these states as relevant market areas may be deter- 
mined. Although the Supreme Court in Zampa Electric Co. v. Nash- 
ville Coal Co., 365 U.S. 320 (1961), did not purport to lay down any 
absolute or comprehensive principles applicable to every case, its 
opinion makes clear that “the area of effective competition in the 
known line of commerce must be charted by careful selection of the 
market area in which the seller operates, and to which the purchaser 
can practicably turn for supplies.” 365 U.S., at 327. No facts from 
which an “area of effective competition” smaller than respondent’s 
total market area could be delineated are to be found in the present 
record. 

In sum, although the restrictive agreements imposed by respondent 
on its distributors are of the very sort proscribed by Section 3, there 
is lacking here the evidence necessary to determine that the agree- 
ments have that degree of substantiality in their anticompetitive ef- 
fects required to condemn them under the statute. See Murray Space 
Shoe Corp., D. 7476 (Oct. 17, 1961), p. 803 herein. © 

Count II; The same considerations which preclude a finding of 
violation of Section 3 of the Clayton Act in the exclusive dealing pro- 
visions of respondent’s dealer agreements similarly bar a finding of a 
violation of Section 5 of the Federal Trade Commission Act. 

Count IT also alleges the unlawfulness of respondent’s dealer agree- 
ments in so far as they prohibit a dealer from engaging in a similar 
business for a period of one year after termination of its agreement. 
The validity of these covenants does not, as the examiner’s opinion 
implies, depend on their abstract reasonableness, viewed in isolation 
from other provisions of the agreements or respondent’s entire course 
of dealings with its distributors. Nor can we agree that these cove- 
nants involve only a private controversy between respondent and its 
dealers. In addition to the reasonableness of their duration and 
geographic scope and the interest intended 'to be protected by them, 
the legality of these provisions depends on whether they have the sub- 
stantial potential capacity to aid in enforcing compliance by the 
dealers with other unlawfully restrictive practices. It was in this 
context that such covenants were held unlawful in Dictograph Prod- 
ucts, Inc. v. Federal Trade Commission, 217 F. 2d 821 (C.A. 2, 1954), 
cert. denied, 349 U.S. 940. However, in the instant case, since no 
other provisions of respondent’s dealer agreements have been proved 
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unlawful, and since these covenants do not appear unreasonable when 
viewed alone, we cannot find that they violate Section 5 of the Federal 
Trade Commission Act. 

With the foregoing modifications, the Commission adopts the ex- 
aminer’s initial decision and order dismissing the complaint. This 
disposition of the case will not, of course, preclude the initiation of any 
new proceedings in the future based upon new or additional facts not 
shown by the present record, if such proceeding be required in the 
public interest. 

Commissioner MacIntyre did not participate in the decision of this 
case. 

FINAL ORDER 


This matter having been heard by the Commission upon the appeal 
of counsel in support of the complaint from the hearing examiner’s 
initial decision and order dismissing the complaint, and upon the 
briefs and oral argument in support thereof and in opposition thereto; 
and 

The Commission, for the reasons stated in the accompanying 
opinion, having denied the appeal of counsel in support of the com- 
plaint and having adopted the examiner’s initial decision as modified 
by the opinion of the Commission : 

It is ordered, That the initial decision of the hearing examiner, as 
modified by the Commission in its opinion, be, and it hereby is, adopted 
as the decision of the Commission. 

It is further ordered, That the complaint be, and it hereby is, 
dismissed. 

By the Commission, Commissioner MacIntyre not participating. 


In THe Marrer or 


GOLD SEAL CHINCHILLAS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8058. Complaint, July 29, 1960—Decision, Oct. 24, 1961 


Consent order requiring a Tacoma, Wash., seller of chinchilla breeding stock to 
cease misrepresenting—directly and through his salesmen, by written and 
oral statements—the ease and simplicity of raising such animals for profit, 
their rate of production, value of the animals raised, the returns to be ex- 
pected from sale of the pelts, and the terms and conditions of the sale of 
the animals. 


GOLD SEAL CHINCHILLAS, INC., ET AL. 921 
920° Complaint 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
.Trade Commission, having reason to believe that Gold Seal Chinchil- 
las, Inc., a corporation, and Estell G. Streets, individually and as an 
officer of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent Gold Seal Chinchillas, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Oregon, with its principal office and place of 
business located at 8604 South Tacoma Way, in the City of Tacoma, 
State of Washington. 

Respondent Estell G. Streets is an officer of said corporation and 
is the principal stockholder. He formulates, directs and controls the 
acts and practices of the corporate respondent, including the acts and 
practices hereinafter set forth. His address is the same as that of the 
corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, and distribution 
of chinchilla breeding stock to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said chin- 
chillas when sold, to be shipped from their place of business in the 
State of Washington to purchasers thereof located in various other 
states of the United States, and maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said chin- 
chillas in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. In the course and conduct of their business and for the 
purpose of inducing the sale of their chinchillas, respondents and their 
salesmen have made written and oral statements with respect to the 
ease and simplicity of raising such animals for profit, their rate of 
production, the value of chinchillas raised, the expected returns from 
their pelts, and the terms and conditions of the sale of such animals. 
Typ_cal of said representations are the following: 

1. That it is practicable to raise chinchillas in the home and large 
profits can be made in this manner. 

2. That every mated pair of chinchillas offered for sale or sold by 
respondents will produce 8 pairs of breeding stock in one year, 8 pairs 
in two years and 22 pairs in three years; and that two pairs of chin- 
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chillas purchased from respondents will at the end of four years, or 
less, produce at least fifty mated pairs of top quality breeding stock. 

3. That such fifty pairs of chinchillas raised from breeding stock 
purchased from respondents will produce two hundred or more chin- 
chillas with top quality pelts each year thereafter for the pelting 
market. 

4. That forty pairs of chinchillas raised from respondents’ stock 
will result in an annual income of from $6,472.50 to $26,250.; that 
thirty pairs will result in an annual income of from $4,315.00 to 
$17,500.00. 

5. That a grower of chinchillas, starting with two mated pairs pur- 
chased from respondents, will at the end of 314 years or less have an 
annual income from pelts, depending upon their quality, of $8,630.00, 
$20,200.00 or $35,000.00 

6. That the value of two pairs of chinchillas purchased from re- 
spondents, and their increase, will be $4,900.00 at the end of the first 
year and $34,300.00 at the end of the third year. 

7. That a pair of young unproven chinchillas is given free with 
the purchase of each pair of proven chinchillas as a special offer. 

8. That a purchaser of respondents’ chinchillas could expect to re- 
ceive a price of from $40, to $160, for each pelt produced. 

Par. 5. Said statements and representations were false, mislead- 
ing and deceptive. In truth and in fact: 

1. It is not practicable to raise chinchillas in the home and large 
profits cannot be made by raising chinchillas in such manner. 

2. In most cases mated pairs of respondents’ chinchillas will not 
produce 3 pairs of breeding stock in one year, 8 pairs in two years or 
22 pairs in three years; and two pairs of chinchillas purchased from 
respondents will not in most cases produce fifty mated pairs of top 
quality breeding stock at the end of four years or less. 

3. Fifty pairs of offspring from chinchillas purchased from re- 
spondents will rarely, if ever, produce as many as two hundred top 
quality pelts each year. 

4, Forty pairs of chinchillas raised from respondents’ stock will 
not result in an annual income of from $6,472.50 to $26,250, and thirty 
pairs of such chinchillas will not result in an annual income of from 
$4,315.00 to $17,500, but substantially less than these amounts. 

5. A grower of chinchillas starting with two mated pairs purchased 
from respondents will not at the end of 314 years have an annual in- 
come depending on quality of $8,630.00, $20,200.00 or $35,000.00, but 
substantially less than these amounts. 

6. The value of two pairs of chinchillas purchased from respondents, 
and the increase from the same, will not at the end of the first year 
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be $4,900.00 nor $34,300.00 at the end of the third year, but substan-. 
tially less than these amounts. 

7. The inclusion of a pair of unproven chinchillas with the pur- 
chase of each pair of chinchillas is not a special offer but is the cus- 
tomary way in which respondents sell their chinchillas. 

8. A purchaser of respondents’ chinchillas could not expect to re- 
ceive a price of from $40.00 to $160 for each pelt produced, but sub- 
stantially less than such amounts. 

Par. 6. In the conduct of their business at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of chinchilla breed- 
ing stock. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the tendency and capacity to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ chinchillas by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to re- 
spondents from their competitors and substantial injury has thereby 
been, and is being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now con- 
stitute, unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. Charles W. O’Connell for the Commission. 
Mr. E. Albert Morrison, Tacoma, Wash., for respondents. 


Inrrrau Decision By Loren H. Laventin, Heartne EXAMINER 


The Federal Trade Commission (sometimes also hereinafter referred 
to as the Commission) on July 29, 1960, issued its complaint herein, 
charging the above-named respondents with having violated the pro- 
visions of the Federal Trade Commission Act in certain particulars, 
and respondents were duly served with process. 

On August 30, 1961, there was submitted to the undersigned hear- 
ing examiner of the Commission, for his consideration and approval, 
an “Agreement Containing Consent Order To Cease And Desist”, 
which had been entered into by and between respondents and counsel 
for both parties, under date of August 14, 1961, subject to the approval 
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of the Bureau of Deceptive Practices of the Commission, cane had 
epee duly approved the same. 

On due consideration of such agreement, the hearing examiner finds 
that said agreement, both in form and in content, is in accord with 
Section 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings, and that by said agreement the parties have specifically 
agreed to the following matters: 

1. Respondent Gold Seal Chinchillas, Inc., is a soautieute existing 
and doing business under and by virtue of the laws of the State of 
Oregon, with its office and principal place of business located at 5446 
South Washington, in the City of Tacoma, State of Washington. The 
former office and principal place of business of the corporate respond- 
ent, as stated in the complaint, was 8604 South Tacoma Way, Tacoma, 
Washington. Respondent Estell G. Streets is an officer of the cor- 
porate respondent. His address is the same as that of the corporate 
respondent. 

2. Respondents admit all the jurisdictional facts alleged in the com- 
plaint and agree that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allegations. 

5. This agreement disposes of all of this proceeding as to all parties. 

4. Respondents waive: 

(a) Any further procedural steps before the hearing examiner and 
the Commission ; 

(b) The making of findings of fact or conclusions of law; and 

(c) All of the rights they may have to challenge or contest the 
validity of the order to cease and desist entered in accordance with 
this agreement. 

5. The record on which the initial decision and the decision of the 
Commission shall be based shall consist solely of the complaint and 
this agreement. 

6. This agreement shall not become a part of the official record unless 
and until it becomes a part of the decision of the Commission. 

7. This agreement is for settlement purposes only and does not con- 
stitute an admission by respondents that they have violated the law 
as alleged in the complaint. 

8. The following order to cease and desist may be entered in this 
proceeding by the Commission without further notice to respondents. 
When so entered, it shall have the same force and effect as if entered 
after a full hearing. It may be altered, modified or set aside in the 
manner provided for other orders. The complaint may be used in 
construing the terms of the order. 

Upon due consideration of the complaint filed herein and the said 
“Agreement Containing Consent Order To Cease And Desist”, the 
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hearing examiner approves and accepts this agreement, and finds that 
the Commission has jurisdiction of the subject-matter of this proceed- 
ing and of the respondents herein; that the complaint states a legal 
cause for complaint under the Federal Trade Commission Act against 
the respondents, both generally and in each of the particulars alleged 
therein; that this proceeding is in the interest of the public; that the 
order proposed in said agreement is appropriate for the just disposi- 
tion of all the issues in this proceeding as to all of the parties hereto; 
and that said order therefore should be, and hereby is, entered as 
follows: 

It is ordered, That respondent Gold Seal Chinchillas, Inc., a cor- 
poration, and its officers and respondent Estell G. Streets, individually 
and as an officer of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
chinchilla breeding stock in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or by implication: 

(1) That the earnings or profits which may be derived through 
raising chinchillas for pelts is any amount in excess of the amount 
usually and customarily earned by growers of chinchillas purchased 
from respondents; 

(2) That a mated pair of chinchillas purchased from respondents 
will produce breeding stock in any number in excess of the number 
usually and customarily produced by them; or that every two pairs 
of chinchillas purchased from respondents will produce at least fifty 
mated pairs of top quality breeding stock within four years; 

(83) That every fifty pairs of offspring from chinchillas purchased 
from respondents will produce 200 or more top quality pelts each 
year for the pelting market; or that the number of top quality pelts 
produced from fifty pairs of such chinchillas is any number in excess 
of the number of top quality pelts usually and customarily produced 
by breeding stock purchased from respondents ; 

(4) That forty pairs of chinchillas will result in an annual income 
of $6,472.50 to $26,250.00; or that thirty pairs of chinchillas will re- 
sult in an annual income of from $4,315.00 to $17,500.00 or that a 
grower of chinchillas starting with two mated pairs will at the end 
of 314 years or less have an annual income from pelts of from 
$8,630.00 to $35,000.00; or that the earnings or profits which may be 
derived through raising chinchillas for pelts is any amount in excess 
of the amount usually and customarily earned by growers of chinchil- 
las purchased from respondents under usual and normal conditions; 

(5) That the value of two pairs of chinchillas purchased from re- 
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spondents, and their offspring, will be $4,900.00 at the end of the first 
year, or $34,300.00 at the end of the third year; or that the value of 
two pairs of said chinchillas and their offspring at the end of any 
year will be any value in excess of the actual value of said animals; 

(6) That a pair of young unproven chinchillas is given free or 
any other thing of value is given free unless such is the fact; 

(7) That a purchaser of respondents’ breeding stock will receive 
for the average chinchilla pelt produced any amount in excess of 
the amount usually and customarily received therefor. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hear- 
ing examiner shall, on the 24th day of October, 1961, become the 
decision of the Commission; and, accordingly: 

It is ordered, That the above-named respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In Toe MArTrTer or 


GEORGE W. REAVES, JR., DOING BUSINESS AS 
GEORGE W. REAVES, JR 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8208. Complaint, Dec. 7, 1960—Decision, Oct. 24, 1961 


Consent order requiring a distributor of food products in Dallas, Tex., to cease 
violating Sec. 2(c) o fthe Clayton Act by receiving from suppliers broker- 
age on purchases for his own account for resale, such as a discount of 10 
cents per 1% bushel box of citrus fruit from Florida sellers. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party named in the caption hereof, and hereinafter more particu- 
larly described, has been and is now violating the provisions of sub- 
section (c) of Section 2 of the Clayton Act, as amended (U.S.C. Title 
15, Section 13), hereby issues its complaint stating its charges with 
respect thereto as follows: 

Paracrapy 1. Respondent George W. Reaves, Jr., is an individual 
doing business in his own name under and by virtue of the laws of 
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the State of Texas, with his office and principal place of business 
located at 910 South Pearl Street, Dallas, Texas. 

Par. 2. Respondent is now, and for the past several years. has 
been, engaged in business primarily as a distributor, buying, selling 
and distributing, for his own account, citrus fruit, produce and other 
food products, all of which are hereinafter sometimes referred to as 
food products. Respondent purchases his food products from a large 
number of suppliers located in many sections of the United States. 

In many transactions respondent also acts in the capacity of a 
broker, representing packer-principals, located in many sections of 
the United States, in the sale and distribution of their citrus fruits 
and produce, and is paid for his services in connection therewith the 
packers’ usual rate of brokerage on the particular type of product 
sold. For example, some of the packer-principals so represented by 
respondent are citrus fruit packers located in the State of Florida. 
When so representing these packer-principals located in Florida, as 
their broker, respondent is paid for his services in connection with 
the sale of their citrus fruit, a brokerage or commission usually at 
the rate of 10 cents per 134 bushel box, or equivalent. 

The annual volume of business done by respondent, both as a dis- 
tributor and asa broker, is substantial. 

Par. 3. In the course and conduct of his business for the past sev- 
eral years, respondent has purchased and distributed, and is now 
purchasing and distributing, food products in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, as amended, from 
suppliers or sellers located in several States of the United States other 
that the State of Texas, in which respondent is located. Respondent 
transports, or causes such food products, when purchased, to be 
transported from the places of business or packing plants of his 
suppliers located in various other States of the United States to re- 
spondent who is located in the State of Texas, or to respondent’s 
customers located in said State, or elsewhere. In addition, respondent, 
when representing packer-principals, has, directly or indirectly, 
caused such food products, when sold or purchased, to be shipped and 
transported from various packers’ packing plants or places of business 
to respondent or to respondent’s customers located in states other than 
the state of origin of the shipment. Thus, for the past several years, 
respondent has been, and is now, engaged in a continuous course of 
trade in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, as amended. 

Par. 4. In the course and conduct of his business for the past sev- 
eral years, but more particularly since January 1, 1958, respondent 
has been and is now making substantial purchases of food products for 
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his own account for resale from:some, but not all, of his suppliers, 
and on a large number of these purchases respondent has received and 
accepted, and is now receiving and accepting, from said suppliers a 
brokerage, commission, or other compensation, or an allowance or 
discount in lieu thereof, in connection therewith. 

For example, respondent has made substantial purchases of citrus 
fruit for his own account from suppliers or sellers located in the State 
of Florida and has received from these suppliers or sellers on said 
purchases, a brokerage or commission, or a discount in lieu thereof, 
usually at the rate of 10 cents per 134 bushel box, or equivalent. In 
many instances, respondent receives a lower price from the suppliers 
or sellers which reflects said brokerage or commission. 

Par. 5. ‘The acts and practices of respondent in receiving and ac- 
cepting a brokerage or commission, or an allowance or discount in 
lieu thereof, on his own purchases, as herein alleged and described, 
are in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 18). 


Messrs. Cecil G. Miles and Ernest G. Barnes supporting the com- 
plaint. 
Mr. L.W. Anderson of Dallas, Tex., for respondent. 


Intr1at Decision By JoHN B. PornpEexter, HEARING EXAMINER 


The complaint in this proceeding alleges that the above-named 
respondent in the course and conduct of his business in commerce 
has violated Setcion 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act. 

After issuance and service of the complaint, the above-named re- 
spondent, his attorney, and counsel supporting the complaint, entered 
into an agreement for a consent order. The agreement has been ap- 
proved by the Director of the Bureau of Litigation. The agreement 
disposes of the matters complained about. 

The pertinent provisions of said agreement are as follows: Re- 
spondent admits all jurisdictional facts; the complaint may be used 
in construing the terms of the order; the order shall have the same 
force and effect as if entered after a full hearing and the said agree- 
ment shall not become a part of the official record of the proceeding 
unless and until it becomes a part of the decision of the Commission ; 
the record herein shall consist solely of the complaint and the agree- 
ment; respondent waives the requirement that the decision must con- 
tain a statement of findings of fact and conclusions of law ; respondent 
waives further procedural steps before the hearing examiner and the 
Commission, and the order may be altered, modified, or set aside 
in the manner provided by statute for other orders; respondent waives 
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any right to challenge or contest the validity of the order entered in 
accordance with the agreement and the signing of said agreement is 
for settlement purposes only and does not constitute an admission by 
respondent that he has violated the law as alleged in the complaint. 
The undersigned hearing examiner having considered the agree- 
ment and proposed order, hereby accepts such agreement, makes the 
following jurisdictional findings, and issues the following order: 


JURISDICTIONAL FINDINGS 


1. Respondent George W. Reaves, Jr., is an individual doing busi- 
ness as George W. Reaves, Jr., under and by virtue of the laws of the 
State of Texas, with his office and principal place of. business located 
at 910 South Pearl Street, Dallas, Texas. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named, 
The complaint states a cause of action against said respondent under 
the Clayton Act, as amended. 

ORDER 


It is ordered, That George W. Reaves, Jr., an individual doing 
business as George W. Reaves, Jr., and respondent’s agents, repre- 
sentatives, and employees, directly or through any corporate, partner- 
ship, sole proprietorship, or other device, in connection with the 
purchase of citrus fruit or produce in commerce, as “commerce” is 
defined in the Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or produce for his own account, or where 
respondent is the agent, representative, or other intermediary acting 
for or in behalf, or is subject to the direct or indirect control, of any 
buyer. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall on the 24th day of October, 1961, become the decision 
of the Commission; and accordingly: 

It is ordered, That the respondent herein shall within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist. 

693-490-6460 
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E. J. KORVETTE, INC., ET AL. 


CONSENT ORDER, ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8276. Complaint, Jan. 16, 1961—Decisions, Oct. 24, 1961 


Identical orders consented to by a New York City department store chain, three 
men’s retail clothing stores in California, and six New York City men’s 
clothing manufacturers, and issued in default against four New York City 
men’s clothing manufacturers, requiring them to cease engaging in a com- 
mon course of action under which said chain arranged for the manufacturers 
to sew labels of the three fashionable California men’s retail clothing stores 
into garments it purchased direct from the manufacturers and then falsely 
advertised the merchandise as previously stocked and offered for sale by the 
three retailers at stated ‘Original Prices” and the difference between those 
amounts and advertised lower prices as constituting a saving to purchasers ; 
and 

Further consent order requiring said chain to cease misrepresenting the sources, 
history, prices, and savings afforded purchasers of men’s wearing apparel it 
sold under the above-described plan or otherwise. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondents named in the caption hereof and hereinafter more 
particularly designated and described, have violated the provisions of 
Section 5 of the Federal Trade Commission Act (U.S.C. Title 15, 
Section 45) and it appearing to the Commission that a proceeding by 
it in respect thereof would be to the interest of the public, hereby 
issues its complaint pursuant to its authority thereunder and charging 
as follows: 

Paracrapy 1. Respondent E. J. Korvette, Inc., hereinafter referred 
to as respondent Korvette, is a corporation organized and existing 
under the laws of the State of New York, with its principal office 
and place of business located at 12 East 46th Street, New York, New 
York. 

Respondent Korvette is now, and at all times material hereto has 
been, engaged in the business of operating a chain of department 
stores selling to the public various types of goods, wares and mer- 
chandise, inluding men’s wearing apparel such as suits, topcoats, sport 
coats, slacks, dress and sport shirts, ties and sweaters (said men’s 
wearing apparel is hereinafter referred to as apparel merchandise) 
in competition with other corporations, firms and individuals also en- 
gaged in selling to the public goods, wares and apparel merchandise 
of the same nature. Respondent Korvette, directly or through sub- 
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sidiaries, owns and operates department stores in the States of New 
York, New Jersey, Pennsylvania and Connecticut. 

In the course and conduct of its business, respondent Korvette now 
causes, and for some time last past has caused, goods, wares and apparel 
merchandise to be shipped from various manufacturers and sellers 
thereof in the several States of the United States to its department 
stores located in States other than the State where such shipments 
originate. Respondent Korvette, through its department stores, in 
some instances, has been and is now engaged in the sale of goods, wares 
and apparel merchandise to purchasers thereof located in States other 
than the State where the Korvette department store making the sale 
of the goods, wares and apparel merchandise is located. In such 
instances, respondent Korvette causes said goods, wares and apparel 
merchandise to be shipped and transported across State lines. Said 
respondent is and has been engaged in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

In addition, respondent Korvette has been, and is now, engaged in 
disseminating and in causing to be disseminated in newspapers of 
interstate circulation, advertisements designed and intended to induce 
sales of its goods, wares and apparel merchandise. The amount 
expended by respondent Korvette upon such advertising has been and 
is now in excess of one million dollars annually. 

Par. 2. The respondents named in this Paragraph Two will some- 
times hereinafter be referred to as “respondent retailers.” 

(a) Respondent Richel, Inc., doing business as Gus S. May, is a cor- 
poration organized and existing under the laws of the State of Cali- 
fornia, with its principal office and place of business located at 9878 
Wilshire Boulevard, Beverly Hill, California. 

(b) Respondent Ray Blumenthal, Jr., is an individual doing busi- 
ness as Ray’s Shop for Men, with his office and principal place of 
business located at 222 North Palm Canyon Drive, Palm Springs, 
California. 

(c) Respondent Monte Factor, Ltd., is a corporation organized and 
existing under the laws of the State of California, with its principal 
office and place of business located at 270 North Beverly Drive, Bev- 
erly Hills, California. 

The respondent retailers named above in this Paragraph Two are 
now, and at.all times material hereto have been engaged in the business 
of operating well-known retail establishments selling a line of high- 
priced men’s clothing and furnishings and catering to vacationers, 
celebrities and others at Beverly Hills or Palm Springs, California 
or Las Vegas, Nevada. Jn 1959, each of these respondent retailers sold 
and shipped across State lines in interstate commerce a quantity of 
apparel merchandise and labels from each of their respective retail 
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establishments in Beverly Hills or Palm Springs to respondent Kor- 
vette in New York, New York. 

Par. 3. The respondents named in this Paragraph Three will some- 
times hereinafter be referred to collectively as “respondent manufac- 
turers”. : 

(a) Respondent Bank Street Clothes, Inc., is a corporation or- 
ganized and existing under the laws of the State of New York, with 
its principal office and place of business located at 162 Fifth Avenue,. 
New York, New York. 
~ (b) Respondent Blacker Bros., Inc., is a corporation organized and 
existing under the laws of the State of New York, with its principal 
office and place of business located at 53 West 23rd Street, New York, 
New York. 

(c) Respondent Al Meirow is an individual doing business as Al 
Meirow, with his office and principal place of business located at 183) 
Fifth Avenue, New York, New York. 

(d) Respondent Kasinoff-Herman, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 80 Fifth Avenue, New 
York, New York. 

(e) Respondent Townsman Clothes, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its princi- 
pal office and place of business located at 120 Fifth Avenue, New York, 
New York. 

(f) Respondent Leslie Lloyds Clothes, Incorporated, is a corpora- 
tion organized and existing under the laws of the State of New York,. 
with its principal office and place of business located at 73 Fifth Ave- 
nue, New York, New York. 

(g) Respondent Damon Creations, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 16 East 34th Street, New 
York, New York. 

(h) Respondents David Rappaport and Emanuel Rappaport are 
co-partners doing business as Lord Stuart Company, with their prin- 
cipal office and place of business located at 16 East 34th Street, New: 
York, New York. 

(i) Respondent Atlantic Shirt Co., Inc., is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 1235 Broadway, New York,. 
New York. 

(j) Respondent Lido Shirt Corporation is a corporation organized 
and existing under the laws of the State of New York, with its princi- 


pal office and place of business located at 915 Broadway, New York, 
New York. | 
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The respondent manufacturers named above in this Paragraph 
‘Three are now, and at all time materials hereto have been, engaged in 
the business of manufacturing and selling, or in selling and distribut- 
ing, apparel merchandise, consisting of either one or more of the 
following items, men’s suits, top coats, sport coats, slacks, dress shirts, 
‘sport shirts, ties and sweaters, to retailers and jobbers located in vari- 
ous parts of the United States. In the course and conduct of their 
respective businesses, each of said respondent manufacturers has 
shipped, and now ships, one or more of the above named items of ap- 
parel merchandise from its place of business in the State of New York 
to purchasers located in other States and maintain a course of trade 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Par. 4. In 1959, through a series of transactions in interstate com- 
merce, as hereinafter alleged, respondent Korvette, respondent retail- 
ers and respondent manufacturers entered into an understanding, 
agreement, combination and conspiracy between and among themselves 
to pursue, and they did pursue a planned common course of action 
between and among themselves to deceive and mislead the purchasing 
public or cause the purchasing public to be deceived and misled, 
through false and deceptive advertising and misrepresentations in 
connection with respondent Korvette’s purchasing, advertising, offer- 
ing for sale and selling of a substantial quantity of apparel mer- 
chandise, consisting of but not limited to men’s suits, top coats, sport 
coats, slacks (trousers), dress and sport shirts, ties and sweaters. 

Pursuant to said understanding, agreement, combination, conspiracy 
and planned common course of action, and in furtherance thereof, 
respondent Korvette, respondent retailers and respondent manufac- 
turers acted in concert and in cooperation in doing and performing 
the following methods, acts and practices: 

(a) Respondent Korvette entered into separate understandings and 
agreements with respondent retailers to purchase a quantity of ap- 
parel merchandise from each respondent retailer with respondent Kor- 
vette being authorized by the respondent retailer to publicize said 
purchase and to advertise and sell said apparel merchandise with the 
respective respondent retailer’s label and trade name affixed to the 
apparel merchandise purchased from the particular respondent 
retailer. 

(b) Respondent Korvette in addition entered into other separate 
understandings and agreements with the respondent retailers which 
purported to sell, assign and transfer to respondent Korvette certain 
purchase orders or purchase commitments for apparel merchandise 
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which each respondent retailer had purportedly previously placed 
with the respondent manufacturers and other men’s clothing manu- 
facturers. Pursuant to these understandings and agreements, the said 
manufacturers were purportedly authorized to deliver to respondent 
Korvette apparel merchandise that had been previously purchased 
by the respective respondent. retailers, and respondent Korvette was 
authorized to advertise and sell said purportedly assigned apparel 
merchandise with the labels and trade names of the respective respond- 
ent retailers affixed thereto. 

(c) Subsequent to entering into the understandings and agreements 
referred to and described in subparagraph (b) of this Paragraph 
Four, respondent Korvette entered into separate understandings and 
agreements with each of the respondent manufacturers to purchase, 
and it did purchase, substantial quantities of apparel merchandise 
with labels affixed thereto bearing the trade names of the respective 
respondent retailers. Pursuant to said understandings and agree- 
ments with the respondent manufacturers, respondent Korvette se- 
lected the types, styles, sizes and quantities of apparel merchandise 
which would be purchased from each respondent manufacturer, and 
respondent Korvette furnished, or caused the respondent manufac- 
turers to be furnished, with labels of each of the respondent retailers 
for sewing onto the apparel merchandise purchased. 

(d) Following the making of the understandings and agreements 
referred to and described in the foregoing subparagraphs of this Par- 
agraph Four, respondent Korvette made the following typical, but 
not all inclusive, statements in a series of advertisements appearing 
in newspapers circulated in interstate commerce: 


(1) 
Only At Korvette’s 
Gus S. May the Finest Men’s Apparel from the 
Exclusive Beverly Hilton, Beverly Hills Calif. 
Sale! Men’s Luxury Wear 


Gus 8S. May 
of the Beverly Hilton, Beverly Hills Calif. 
Hand-Tailored Suits 
$46 $56 
Gus 8. May Original Prices 
$95 to $135 


Gus S. May 
of the Beverly Hilton 
Men’s Deluxe Sport Jackets 
Gus S. May Original Prices $55-$75 
$21.97 $29.97 
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(2) 
From Palm Springs California 
Millionaire’s Menswear Sale! 
You See The Original Labels and Price Tickets 
From Exclusive RAY’S OF PALM SPRINGS! 
You Get This Luxury Apparel at 
Sensational Korvette Savings! 


RAY’S 
of Palm Springs, California 
Men’s Hand Tailored Suits 
Ray’s Original Prices $95. to $135 
$46 — $56 
RAY’S of Palm Springs 
Men’s Luxurious Dress Shirts 
Ray’s Original Prices 8.95 to 12.95 
3.99 — 5.99 
(3) 
From Beverly Hill’s! From Las Vegas! 
Glamour Sports of the World Where Movie Stars Shop! 
Monte Factor Men’s Wear 
Only at HE. J. Korvette 


Men’s Hand Tailored Suits 
Monte Factor Ltd. Original Prices $95—$135 
$46 — $56 


Monte Factor Ltd. 
of the Stardust—Las Vegas 
Men’s Long Sleeve Sport Shirts 
Monte Factor Ltd. Original Prices 6.95—10.95 
3.99 — 5.99 


Par. 5. Through the use of the aforesaid statements, and others 
similar thereto not included herein, respondent Korvette represented 
that: 

(1) The stock of apparel merchandise advertised and offered for 
sale with the respective respondent retailer’s labels and price tickets 
affixed thereto was apparel merchandise which had been previously 
stocked and offered for sale by the respective respondent retailers and 
which had been purchased from each of the respondent retailers by 
respondent Korvette. 

(2) The amounts designated as the “Original Prices” of the respec- 
tive respondent retailers were the prices at which the apparel merchan- 
dise had been sold at retail by each of the respondent retailers in the 
recent, regular course of their respective businesses. 

(3) The purchasers of the apparel merchandise with the respective 
respondent retailer’s labels and price tickets affixed thereto were af- 
forded savings equal to the differences between the higher and lower 


prices listed in said statements. 
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Par. 6. Said statements and representations by respondent Kor- 
vette were false, misleading and deceptive. In truth and in fact: 

(1) Except for a small quantity of apparel merchandise which was 
purchased and obtained directly from each respondent retailer, 
all of the apparel merchandise advertised and offered for sale by 
respondent Korvette, with the labels and price tickets of the respective 
respondent retailers affixed thereto, was apparel merchandise which 
respondent Korvette purchased directly from the respondent manu- 
facturers who sewed and affixed the labels of the respective respondent 
retailers to said apparel merchandise in accordance with the instruc- 
‘tions and directions of respondent Korvette. 

(2) Except for the small quantity of apparel merchandise which 
was purchased and obtained directly from each respondent retailer, 
the apparel merchandise advertised and offered for sale by respondent 
Korvette with the labels and price tickets of the respondent retailers 
affixed thereto was apparel merchandise which had never been stocked 
and offered for sale by any of the respondent retailers and, conse- 
quently, the amounts designated as the “Original Prices” of the re- 
spective respondent retailers were never applicable to said apparel 
merchandise. 

(3) The purchasers of the apparel merchandise with the respective 
respondent retailer’s labels and price tickets affixed thereto were not 
afforded savings equal to the differences between the higher and lowe 
prices listed in said statements. 

Par. 7. All of the respondents were or are in substantial competi- 
tion, in commerce, with other corporations, firms, and individuals en- 
gaged in the sale of apparel merchandise of the same general nature 
as that sold by respondents. 

Par. 8. The understanding, agreement, combination, conspiracy 
and planned common course of action in interstate commerce, and the 
methods, acts and practices of the respondents, as hereinbefore alleged, 
were designed and perpetrated to form some tenable basis for respond- 
ent Korvette using the aforesaid false, misleading and deceptive state- 
ments and representations in newspaper advertisements and to in- 
crease substantially the sales of apparel merchandise by all of the 
respondents to the detriment of competition. The use by respondent 
Korvette of the aforesaid false, misleading and deceptive statements 
and representations had the capacity and tendency to mislead and 
deceive members of the purchasing public into the erroneous and mis- 
taken belief that the said statements and representations were true 
and into the purchase of substantial quantities of respondent Kor- 
vette’s apparel merchandise because of such mistaken and erroneous 
belief. As a result of the aforesaid understanding, agreement, com- 
bination, conspiracy and planned common course of action and the 
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methods, acts and practices between and among all of the respondents 
herein and as a result of respondent Korvette’s use of the aforesaid 
false, misleading and deceptive statements in newspaper advertising, 
substantial trade in commerce has been unfairly diverted to the re- 
spondent manufacturers and respondent Korvette from their competi- 
ters and substantal injury has thereby been done to competition in 
commerce. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, were, and are, all to the injury and prejudice of the 
public and of the respondents’ competitors and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. William J. Boyd, Jr., supporting the complaint. 

Simpson, Thacher & Bartlett, of New York, N.Y., for respondent 
Korvette; 

Mr. Abraham Gottfried, of Beverly Hills, Calif., for respondent 
Richel ; 

Simon, Simon & Cleary, of Palm Springs, Calif., and Mr. Harry 
Levin, of Washington, D.C., for respondent Blumenthal; 
Aaronson & Weil, of Beverly Hills, Calif., for respondent Factor ; 
Respondent Bank Street, pro se; 

Mr. Simon F. Gross, of New York, N.Y., for respondent Meirow; 
Lopin & Jacobson, of New York, N.Y., for respondents Damon 
Creations, and Messrs. David and Emanuel Rappaport; 

Rabbino & Ribbino, of New York, N.Y., for respondent Atlantic 
Shirt; 

Mr. Alfred Norich, of New York, N.Y., for respondent Lido Shirt. 


Inirtau Decision as TO Certain ResponpENTS By JOHN Lewis, 
Hearine EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on January 16, 1961, charging them with the 
use of unfair and deceptive acts and practices and unfair methods: 
of competition, in commerce, in violation of the Federal Trade Com- 
mission Act, by entering into a combination or conspiracy to deceive 
and mislead the purchasing public as to the sources, prices and savings 
of apparel merchandise advertised and offered for sale by respondent 
Korvette. After being served with said complaint respondents, ex- 
cept for respondents Blacker, Kasinoff-Herman, Townsman and Leslie 
Lloyds, appeared and entered into agreements dated, respectively, 
July 6, 25, 26, and 31, 1961, containing consent orders to cease and 
desist purporting to dispose of all of this proceeding as to all of said 
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parties. Said agreements, which have been signed by the appearing 
respondents, by counsel for said respondents (except for respondent 
Bank Street which was not represented) and by counsel supporting 
the complaint, and approved by the Director and Acting Chief of 
Division of the Bureau of Deceptive Practices, have been submitted 
to the above-named hearing examiner for his consideration, in ac- 
cordance with Section 3.25 of the Commission’s Rules of Practice for 
adjudicative Proceedings. 

The signatory respondents, pursuant to the aforesaid agreements, 
have admitted all the jurisdictional facts alleged in the complaint 
and agreed that the record many be taken as if findings of jurisdic- 
tional facts had been duly made in accordance with such allegations. 
Said agreements further provide that such respondents waive any 
further procedural steps before the hearing examiner and the Com- 
mission, the making of findings of fact or conclusions of law and all 
of the rights they may have to challenge or contest the validity of the 
orders to cease and desist entered in accordance with such agreements. 
It has been agreed that the orders to cease and desist issued in ac- 
cordance with said agreements shall have the same force and effect 
as if entered after a full hearing and that the complaint may be used 
in construing the terms of said orders. It has also been agreed that 
the record herein shall consist solely of the complaint and said agree- 
ments, and that said agreements are for settlement purposes only and 
do not constitute an admission by respondents that they have violated 
the law as alleged in the complaint. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreements containing consent orders, 
and it appearing that the orders provided for in said agreements 
cover all of the allegations of the complaint and provide for an 
appropriate disposition of this proceeding as to all parties signatory 
thereto, said agreements are hereby accepted and are ordered filed 
upon this decision’s becoming the decision of the Commission pursuant 
to Sections 3.21 and 3.25 of the Commission’s Rules of Practice for 
Adjudicative Proceedings, and the hearing examiner, accordingly, 
makes the following jurisdictional findings and order: 

1. Respondent E. J. Korvette, Inc., is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 12 East 
46th Street, in the City of New York, State of New York. 

Respondent Richel, Inc., doing business as Gus S. May, is a corpora- 
tion existing and doing business under and by virtue of the laws of the 
State of California, with its office and principal place of business lo- 
cated at 9878 Wilshire Boulevard, in the City of Beverly Hills, State 
of California. 
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Respondent Ray Blumenthal, Jr., is an individual doing business 
as Ray’s Shop for Men, with his office and principal place of business 
located at 222 North Palm Canyon Drive, in the City of Palm Springs, 
State of California. 

Respondent Monte Factor, Ltd., is a corporation existing and 
doing business under and by virtue of the laws of the State of Cali- 
fornia, with its office and principal place of business located at 270 
North Beverly Drive, in the City of Beverly Hills, State of California. 

Respondent Bank Street Clothes, Inc., is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 162 
Fifth Avenue, in the City of New York, State of New York. 

Respondent Al Meirow is an individual doing business as Al Meirow, 
with his office and principal place of business located at 183 Fifth Ave- 
nue, in the City of New York, State of New York. 

Respondent Damon Creations, Inc., is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 16 East 
34th Street, in the City of New York, State of New York. 

Respondents David Rappaport and Emanuel Rappaport are co- 
partners doing business as Lord Stuart Company with their office and 
principal place of business located at 16 East 34th Street, in the City 
of New York, State of New York. 

Respondent Atlantic Shirt Co., Inc., is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 1235 
Broadway, in the City of New York, State of New York. 

Respondent Lido Shirt Corporation is a corporation existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 915 
Broadway, in the City of New York, State of New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

ORDER 


It is ordered, That respondent, E. J. Korvette, Inc., a corporation, 
its officers, agents, representatives and employees, respondent Richel, 
Inc., a corporation, doing business as Gus S. May, or doing business 
under any other trade name, its officers, agents, representatives and 
employees, Respondent Ray Blumenthal, Jr., an individual doing busi- 
ness as Ray’s Shop for Men, or doing business under any other trade 
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name, his agents, representatives and employees, respondent Monte 
Factor, Ltd., a corporation, its officers, agents, representatives and 
employees, respondent Bank Street Clothes, Inc., a corporation, its 
officers, agents, representatives and employees, respondent Al Meirow, 
an individual doing business as Al Meirow, or doing business under 
any other trade name, his agents, representatives and employees, 
respondent Damon Creations, Inc., a corporation, its officers, agents, 
representatives and employees, respondents David Rappaport and 
Emanuel Rappaport, co-partners doing business as Lord Stuart Com- 
pany, or doing business under any other trade name, their agents, 
representatives and employees, respondent Atlantic Shirt Co., Inc., 
a corporation, its officers, agents, representatives and employees, and 
respondent Lido Shirt Corporation, a corporation, its officers, agents, 
representatives and employees, directly or through any corporate or 
other device, in or in connection with the advertising, offering for 
sale, sale or distribution of apparel merchandise and related products, 
in commerce, as “commerce” is defined in the Federal Trade Com-’ 
mission Act, do forthwith cease and desist from entering into, con- 
tinuing, cooperating in, or carrying out any planned common course 
of action, understanding, agreement, or combination between said 
respondent and any other respondent or respondents in the instant 
case, or between said respondent and any others not parties hereto, to: 

1. Engage in, maintain or perpetuate any activities, acts or prac- 
tices or to attempt to engage in, maintain or perpetuate any activities, 
acts or practices in purchasing, selling, manufacturing, or distributing 
said merchandise or products, whereby the origin, prior places of 
sale, past or present prices, or the quality or any other characteristic 
of said merchandise or products, is misrepresented, by any means 
or in any manner, or where the intent, purpose, or effect of same is to 
deceive, to mislead or to make any false claims concerning the origin, 
prior places of sale, prices, quality or other characteristics of said mer- 
chandise or products. 

It is further ordered, That respondent E. J. Korvette, Inc., a cor- 
poration, and its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the advertising, offering for sale, sale or distribution of apparel mer- 
chandise and related products, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist. 
from: 

1, Representing directly or by implication: 

(a) That any of said merchandise or products so advertised, offered 
for sale, sold, or distributed has been owned, was a part of the stock 
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of, had been offered for sale by, or had been purchased by, any cor- 
poration, firm or individual when such is not the fact; 

(b). That any of said merchandise or products previounly has been 
offered for sale or sold in any place or geographical location, when 
such is not the fact; 

(c) That any amount is the price at which any of said merchandise 
or products previously has been offered for sale or sold by any cor- 
poration, firm or individual, when such is not the fact; or 

(d) That any saving is afforded in the purchase of said merchandise 
or products from the retail price of any corporation, firm or individual, 
which previously had sold or offered to sell same, unless the price 
at which said merchandise or products are offered by respondent, 
constitutes a reduction from the price at which said merchandise or 
products previously have been offered for sale or sold by said corpo- 
ration, firm or individual in the recent regular course of business. 

2. Misrepresenting, in any manner, savings available to purchasers 
at retail of any of said merchandise or products from respondent, or 
the amount by which the price of any of said merchandise or products 
is reduced from the retail price at which said merchandise or products 
previously have been offered for sale by respondent or another person 
in the recent regular course of business. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 
AS TO CERTAIN RESPONDENTS 


Pursuant to Section 3.21 of the Commission’s Rules of: Practice, 
published May 6, 1955, as amended, the initial decision of the hear- 
ing examiner shall, on the 24th day of October, 1961, become the 
decision of the Commission; and, accordingly : 

It is ordered, That the respondents ordered to cease and desist in 
the initial decision herein shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with the order to cease and desist contained in the aforesaid 
initial decision. 

Inrrrau Decision as TO ResPONDENTS BiacKker Bros., Inc., Kastnorr- 

Herman, Inc., Townsman Curorues, Inc., anp Lest Lioyps 

Crorurs, Incorroratep, before John Lewis, Hearing Examiner 


Mr. William J. Boyd, Jr., counsel supporting the complaint. 

No appearances for respondents. 

The Federal Trade Commission, on January 16, 1961, issued and 
thereafter served its complaint in this proceeding charging the re- 
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spondents hereinabove named with having engaged in unfair and 
deceptive acts and practices and unfair methods of competition, in 
commerce, in violation of the Federal Trade Commission Act, by 
entering into a combination or conspiracy to deceive and mislead the 
purchasing public as to the sources and prices of, and savings to 
be realized on, apparel merchandise advertised and offered for sale 
by certain of them. Although duly served with said complaint, re- 
spondents Blacker Bros., Inc., Kasinoff-Herman, Inc., Townsman 
Clothes, Inc., and Leslie Lloyds Clothes, Incorporated, failed to file 
answer thereto within thirty (30) days, as required by Section 3.7 
of the Commission’s Rules of Practice for Adjudicative Proceedings 
and by the Notice served with said complaint. 

Thereafter, a hearing was held on July 24, 1961, in Washington, 
D.C., before the undersigned hearing examiner, theretofore duly 
designated to hear this proceeding. No appearance was made at 
said hearing by any of the non-answering respondents. Counsel 
supporting the complaint advised the undersigned that arrangements 
had been made with the remaining respondents for an appropriate 
disposition of the proceeding as to said respondents. Counsel sup- 
porting the complaint thereupon moved that, in view of the failure 
of the non-answering respondents to appear and show cause, the 
case be closed for the taking of testimony as to said respondents and 
that, in accordance with Section 3.7(b) of the Rules of Practice, the 
hearing examiner find the facts to be as alleged in the complaint. 
Counsel submitted a form of proposed order and moved that said 
order be entered against such respondents. The undersigned granted 
said motion to the extent that findings and conclusions would be 
made, based upon the allegations of the complaint, and that the 
proposed order would be taken into consideration in the framing of 
an appropriate order. 

This proceeding having now come on for final consideration as to 
respondents Blacker Bros., Inc., Kasinoff-Herman, Inc., Townsman 
Clothes, Inc., and Leslie Lloyds Clothes, Incorporated, on the com- 
plaint and the proposed order of counsel supporting the complaint, 
and it appearing that the order proposed covers all of the allegations 
of the complaint pertaining to said respondents and provides for an 
appropriate disposition of this proceeding as to said respondents, 
and the undersigned having been advised that the proceeding will 
be otherwise appropriately disposed of as to the remaining respond- 
ents, the undersigned finds that this proceeding is in the interest of 
the public, and, in accordance with Section 3.7 of the Rules of Prac- 


tice, makes the following findings as to the facts, conclusion and 
order : 
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Paracrapy 1. The respondents named in this Paragraph One will 
sometimes hereinafter be referred to collectively as “respondent 
manufacturers.” 

(a) Respondent Blacker Bros., Inc., is a corporation organized and 
existing under the laws of the State of New York, with its principal 
office and place of business located at 53 West 23rd Street, New York, 
New York. 

(b) Respondent Kasinoff-Herman, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its princi- 
pal office and place of business located at 80 Fifth Avenue, New York, 
New York. 

(c) Respondent Townsman Clothes, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 120 Fifth Avenue, New 
York, New York. 

(d) Respondent Leslie Lloyds Clothes, Incorporated, is a corpora- 
tion organized and existing under the laws of the State of New York, 
with its principal office and place of business located at 73 Fifth Ave- 
nue, New York, New York. 

The respondent manufacturers named above in this Paragraph One 
are now, and at all times material hereto have been, engaged in the 
business of manufacturing and selling, or in selling and distributing, 
apparel merchandise, consisting of either one or more of the following 
items, men’s suits, top coats, sport coats, slacks, dress shirts, sport 
shirts, ties and sweaters, to retailers and jobbers located in various 
parts of the United States. In the course and conduct of their respec- 
tive businesses, each of said respondent manufacturers has shipped, 
and now ships, one or more of the above-named items of apparel mer- 
chandise from its place of business in the State of New York to pur- 
chasers located in other States and maintains a course of trade in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. ' 

Par. 2. In 1959, through a series of transactions in. interstate com- 
merce, as hereinafter found, respondent manufacturers and certain 
other manufacturers, and the operator of a chain of department stores, 
together with certain other retailers, entered into an understanding, 
agreement, combination and conspiracy between and among themselves 
to pursue, and they did pursue a planned common course of action 
between and among themselves to deceive and mislead the purchasing 
public or cause the purchasing public to be deceived and misled, 
through false and deceptive advertising and misrepresentations m 
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connection with the purchasing, advertising, offering for sale and sell- 
ing of a substantial quantiby of apparel merchandise, consisting of but 
not limited to men’s suits, top coats, sport coats, slacks (trousers), 
dress and sport shirts, ties and sweaters, by the aspartate store chain. 

Pursuant to said understanding, agreement, combination, conspiracy 
and planned common course of action, and in furtherance thereof, the 
department store chain, certain other retailers and respondent manu- 
facturers and certain other manufacturers acted in concert and in co- 
operation in doing and performing the following methods, acts and 
practices : 

(a) The department store chain entered into separate understand- 
ings and agreements with certain retailers to purchase a quantity of 
apparel merchandise from each of said retailers, with the department 
store chain being authorized by the retailers to publicize said purchase 
and to advertise and sell said apparel merchandise with the respective 
retailers’ labels and trade names affixed to the apparel merchandise 
purchased from the particular retailer. 

(b) The department store chain, in addition, entered into other 
separate understandings and agreements with the said retailers which 
purported to sell, assign and transfer to said department store chain 
certain purchase orders or purchase commitments for apparel mer- 
chandise which each retailer had purportedly previously placed with 
the respondent manufacturers and certain other men’s clothing manu- 
facturers. Pursuant to these understandings and agreements, the 
said manufacturers were purportedly authorized to deliver to the de- 
partment store chain apparel merchandise that had been previously 
purchased by the respective retailers, and the department store chain 
was authorized to advertise and sell said purportedly assigned apparel 
merchandise with the labels and trade names of the respective retailers 
affixed thereto. 

(c) Subsequent to entering into the understandings and agreements 
referred to and described in subparagraph (b) of this Paragraph Two, 
the department store chain entered into separate understandings and 
agreements with each of the respondent manufacturers and certain 
other manufacturers to purchase, and it did purchase, substantial 
quantities of apparel merchandise with labels affixed thereto bearing 
the trade names of the respective retailers. Pursuant to said vinder- 
standings and agreements with the said manufacturers, the department 
store chain selected the types, styles, sizes and sleet of apparel 
merchandise which would be purchased from each of said manufac- 
turers, and the department store chain furnished, or caused the said 
manufacturers to be furnished, with labels of each of the aforemen- 
tioned retailers for sewing onto the apparel merchandise purchased. 
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(d) Following the making of the understandings and agreements 
referred to and described in the foregoing subparagraphs of this 
Paragraph Two, the department store chain placed a series of ad- 
vertisements in newspapers circulated in interstate commerce, in which 
it stated or represented, (1) that the apparel merchandise offered for 
sale with the respective retailers’ labels and price tickets affixed was 
apparel merchandise which had previously been stocked and offered 
for sale by such retailers, (2) that the amounts designated as “Original 
Prices” were the prices at which the merchandise had been sold by 
such other retailers in the recent, regular course of business, and (3) 
that the purchasers would be afforded savings equal to the differences 
between the “Original Prices” and the lower prices advertised by 
the department store chain. 

Par. 3. The statements and representations made by the depart- 
ment store chain concerning said apparel merchandise so adver- 
tised by it were false, misleading and deceptive in that: 

(1) Except for a small quantity of apparel merchandise purchased 
and obtained directly from the above-mentioned retailers, all of the 
vapparel merchandise advertised and offered for sale by the department 
store chain in the aforementioned advertisements, with the labels and 
price tickets of said retailers affixed thereto, was apparel merchandise 
which the department store chain had purchased directly from the 
respondent manufacturers and certain other manufacturers, who 
sewed and affixed the labels of the respective retailers to said apparel 
merchandise in accordance with the instructions and directions of 
the department store chain. 

(2) Except for the small quantity of apparel merchandise which 
was purchased and obtained directly from each retailer, the merchan- 
dise advertised and offered for sale by the department store chain in 
the aforementioned advertisements, with the labels and price tickets 
of said retailers affixed thereto, was apparel merchandise which had 
never been stocked and offered for sale by any of said retailers and, 
consequently, the amounts designated as “Original Prices” of such 
retailers were never applicable to said apparel merchandise. 

(3) The purchasers of the apparel merchandise with such other 
retailers’ labels and price tickets affixed were not afforded savings 
equal to the differences between the higher and lower prices listed in 
the advertisements. 

Par. 4. All of the respondents hereinbefore referred to are in sub- 
‘stantial competition, in commerce, with other corporations, firms, and 
individuals engaged in the sale of apparel merchandise of the same 
general nature as that sold by respondents. 

693-490-6461 
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Par. 5. The understanding, agreement, combination, conspiracy 
and planned common course of action in interstate commerce, and 
the methods, acts and practices of the respondents, as hereinbefore 
found, were designed and perpetrated to form some tenable basis for 
the department store chain using the aforesaid false, misleading and 
deceptive statements and representations in newspaper advertisements 
to increase substantially the sales of apparel merchandise by all of 
the respondents to the detriment of competition. The use by the 
department. store chain of the aforesaid false, misleading and de- 
ceptive statements and representations had the capacity and tendency 
to mislead and deceive members of the purchasing public into the 
erroneous and mistaken belief that said statements and representations 
were true and into the purchase of substantial quantities of its ap- 
parel merchandise because of such mistaken and erroneous belief. As 
a result of the aforesaid understanding, agreement, combination, con- 
spiracy and planned common course of action and the methods, acts 
and practices between and among the respondents hereinabove men- 
tioned and other persons, firms and corporations, and as a result of 
the use of the aforesaid false, misleading and deceptive statements in 
newspaper advertising, substantial trade in commerce has been un- 
fairly diverted to the respondent manufacturers and others from their 
competitors and substantial injury has thereby been done to competi- 
tion in commerce. 

CONCLUSION 


The acts and practices of the respondent manufacturers and others, 
as hereinabove found, were, and are, all to the injury and prejudice of 
the public and of the competitors of the said respondents and consti- 
tuted, and now constitute, unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent corporations Blacker Bros., Inc., 
Kasinoff-Herman, Inc., Townsman Clothes, Inc., and Leslie Lloyds 
Clothes, Incorporated, and their respective officers, agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in or in connection with the advertising, offering for sale, sale 
or distribution of apparel merchandise and related products, in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from entering into, continuing, co- 
operating in, or carrying out any planned common course of action, 
understanding, agreement, or combination between said respondents 
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and any other respondent or respondents in the instant case, or between 
said respondents and any others not parties hereto, to: 

1. Engage in, maintain or perpetuate any activities, acts, or prac- 
tices or to attempt to engage in, maintain or perpetuate any activities, 
acts or practices in purchasing, selling, manufacturing, or distributing 
said merchandise or products, whereby the origin, prior places of sale, 
past or present prices, or the quality or any other characteristic of said 
merchandise or products, is misrepresented, by any means or in any 
manner, or where the intent, purpose, or effect of same is to deceive, 
to mislead or to make any false claims concerning the origin, prior 
places of sale, prices, quality or other characteristics of said mer- 
chandise or products. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 
AS TO RESPONDENTS BLACKER BROS., INC., KASINOFF-HERMAN, INC., 
TOWNSMAN CLOTHES, INC., AND LESLIE LLOYDS CLOTHES, INCORPORATED 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 24th day of 
October, 1961, become the decision of the Commission; and, accord- 
ingly: 

It 7s ordered, That respondents Blacker Bros., Inc., Kasinoff-Her- 
man, Inc., Townsman. Clothes, Inc., and Leslie Lloyds Clothes, In- 
corporated, shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist. 


In tHE Matrer or 
E. GOTTSCHALK ‘& ‘CO., INC), ET ‘AE. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8801. Complaint, Mar. 3, 1961—Decision, Oct. 24, 1961 


Consent order requiring a Fresno, Calif., furrier to cease violating the Fur 
Products Labeling Act by using the word “blended” improperly on labels on 
fur products; by representing falsely on invoices that certain mink was 
from the Aleutian Islands; by advertising in newspapers which failed to dis- 
close the names of animals producing the fur in fur products, falsely repre- 
sented the volume of merchandise offered for sale to be $200,000 worth of 
precious furs when it was substantially less and that savings could be 
effected in its “January Fur Sale’; by failing to-keep adequate records as a 
basis for price and value claims; and by failing in other respects to comply 
with labeling and invoicing requirements. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that E. Gottschalk & Co., Inc., a corporation, and 
Joseph W. Levy, individually and as an officer of said corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it. in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent E. Gottschalk & Co., Inc. is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of California with its office and principal place of 
business located at Fulton and Kearn Streets, Fresno, California. 

Respondent Joseph W. Levy is vice president and secretary of the 
said corporate respondent and controls, directs and formulates the 
acts, practices and policies of the said corporate respondent. His 
office and principal place of business is the same as that of the said 
corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu- 
tion, in commerce, of fur products; and have sold, advertised, offered 
for sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) The term “blended” was used as part of the information re- 
quired under Section 4(2) of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder to describe the point- 
ing, bleaching, dyeing or tip-dyeing of furs, in violation of Rule 19(a) 
of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information in violation of Rule 29 (a) 
of said Rules and Regulations. 


Nal 
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(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth in the required sequence, in violation of Rule 30 of 
said Rules and Regulations. 

Par. 4. Certain of said fur products were falsely and pried cae 
invoiced by respondents in that they were ,not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and ecciacane promul- 
gated thereunder. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in that said invoices connoted a false geographic origin of 
Mink by representing that such Mink was from the Aleutian Islands 
when such was not the fact. in violation of Section 5(b) (2) of the Fur 
Products Labeling Act and Rule 7 of the said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that information required under Section 5(b) 
(1) of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder was set forth in abbreviated form in violation 
of Rule 4 of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 8. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the Fresno Bee, a newspaper published in the 
City of Fresno, State of California, and having a wide circulation 
in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
receptively advertised fur products in that said advertisements : 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur products as set forth in 
the Fur Products Name Guide in violation of Section 5(a) (1) of the 
Fur Products Labeling Act. 

(b) Represented the volume of merchandise to be offered for sale 
to be $200,000 worth of precious furs when in truth and in fact the 
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merchandise to be offered for sale was worth substantially less than 
$200,000 in violation of Section 5(a) (5) of the Fur Products Labeling 
Act. 

(c) Represented through such statements as “January Fur Sale” 
and “In January we make way for the new season by reducing our 
exquisite fur collection for clearance” and “Fabulous 55th Anniver- 
sary Sale” that savings could be effected from the purchase of re- 
spondents’ fur products when such was not the fact in violation of 
Section 5(a)(5) of the Fur Products Labeling Act and Rule 44(a) 
of the said Rules and Regulations. 

Par. 9. In advertising fur products for sale as aforesaid respond- 
ents made claims and representations respecting prices and values of 
fur products. Respondents in making such claims and representa- 
tions failed to maintain full and adequate records disclosing the facts 
upon which such claims and representations were based in violation 
of Rule 44(e) of said Rules and Regulations. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. John J.McNally for the Commission. 
Thomas, Snell, Jamison, Russel, Williamson & Asperger, Fresno 
Calif., by Mr. Howard B. Thomas, for the respondents. 


Iniriat Decision By Wittram L. Pack, Heartna Examiner 


The complaint in this matter charges the respondents with certain 
‘violations of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder, and the Federal Trade Commission 
Act. An agreement has now been entered into by respondents and 
counsel supporting the complaint which provides, among other things, 
that respondents admit all of the jurisdictional allegations in the 
complaint; that the record on which the initial dédision and the de- 
cision of the Commission shall be based shall consist solely of the 
complaint and agreement; that the inclusion of findings of fact and 
conclusions of law in the desieton disposing of this matter is waived, 
together with any further procedural steps before the hearing ex- 
aminer and the Commission ; that the order hereinafter set forth may 
be entered in disposition of the proceeding, such order to have the 
same force and effect as if entered after a full hearing, respondents 
specifically waiving any and all rights to challenge or contest the 
validity of such order; that the order may be altered, modified, or set 
aside in the manner provided for other orders of the Commission; that 
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the complaint may be used in construing the terms of the order; and 
that the agreement is for settlement purposes only and does not consti- 
tute an admission by respondents that they have violated the law as 
alleged in the complaint. 

The hearing examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an adequate 
basis for appropriate disposition of the proceeding, the agreement is 
hereby accepted, the following jurisdictional findings made, and the 
following order issued: 

1. Respondent E. Gottschalk & Co., Inc., is a California corpora- 
tion with its office and principal place of business located at Fulton 
and Kern (erroneously spelled Kearn in the complaint) Streets, 
Fresno, California. Respondent Joseph W. Levy is an officer of the 
said corporate respondent and has his office and principal place of 
business at the same address as said corporate respondent. 

The said respondents are engaged in the sale at retail of a wide 
variety of merchandise. Their fur department is operated under a 
lease or concession arrangement with others regularly engaged in the 
sale of fur products. During the times materials to this proceeding 
the fur products offered for sale and sold on respondents’ premises 
to the purchasing public were the property of their lessee and con- 
cessionnaire, Pacific. Coast Fur Company, and were labeled, invoiced, 
advertised and sold by said lessee and concessionnaire and its repre- 
sentatives and agents, subject to respondents, over-all direction and 
control. 

2. The Federal Trade Commission has jurisdiction. of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That E. Gottschalk & Co., Inc., a corporation, and its 
dfficers, and Joseph W. Levy, individually and as an officer of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction into commerce, or the sale, advertising, or offering 
for sale in commerce, or the transportation or distribution in com- 
merce of fur products, or in connection with the sale, advertising, 
offering for sale, transportation, or distribution of fur products which 
are made in whole or in part of fur which has been shipped and re- 
ceived in commerce, as “commerce”, “fur” and “fur product” are de- 


fined in the Fur Products Labeling Act, do forthwith cease and desist 
from: 
_A. Misbranding fur products by: 
1. Setting forth on labels affixed to fur products : 
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(a) The term “blended” as part of the information required under 
Section 4(2) of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder to describe the pointing, bleach- 
ing, dyeing or tip-dyeing of furs. 

(b) Information required under Section 4(2) of the iat Prods 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

2, Failing to set forth the information required under Section 4(2) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in the required sequence: 

B. Falsely or deceptively invoicing fur products by: 

1. Failing to furnish invoices to purchasers of fur products showing 
in words and figures plainly legible all the information required to be 
disclosed by each of the subsections of Section 5(b)(1) of the Fur 
Products Labeling Act. 

2. Setting forth on invoices a false geographic origin of the animal 
that produced the fur. 

3. Setting forth information required under Section 5(b) (1) of the 
Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder in abbreviated form. 

C. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products and which: 

1. Fails to disclose the name or names of the animal or animals pro- 
ducing the fur or furs contained in the fur product, as set forth in 
the Fur Products Name Guide, and as prescribed under the Rules and 
Regulations. 

2. Represents directly or by implication that the volume of mer- 
chandise to be offered for sale is higher than is the fact. 

3. Offers fur products at a purported reduction in price when aan 
purported reduction is in fact fictitious. 

4, Misrepresents in any manner the savings available to purchasers 
of respondents’ fur products. 

D. Making claims and representations respecting prices and values 
of fur products unless there are maintained by respondents: full and 
adequate records disclosing the facts upon which such claims and rep- 
resentations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 24th day of Getcnen 1961, become the decision 
of the Conminaon and, accordingly : 
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It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 


In THE Marrer oF 
T. W. HOLT & COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) 
OF THE CLAYTON ACT 


Docket 8371. Complaint, Apr. 21, 1961—Decision, Oct. 24, 1961 


Consent order requiring the distributor of “Flaga” dried peas and beans, and 
rice, in Jacksonville, Fla., to cease violating Sec. 2(d) of the Clayton Act by 
paying promotional allowances to some customers but not to all their 
competitors on proportionally equal terms, such as a perferential payment 
of $250 made to Winn-Dixie Stores, Inc., a retail grocery chain with head- 
quarters in Jacksonville. 

CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described has violated and is now violat- 
ing the provisions of subsection (d) of Section 2 of the Clayton Act 
as amended by the Robinson-Patman Act (USC Title 15, section 13), 
hereby issues its complaint, stating its charges with respect thereto as 
follows: 

ParacraPH 1. Respondent, T. W. Holt & Company, Inc. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Florida with its office and principal place 
of business located at 2222 Harper Street, Jacksonville, Florida. 

Par. 2. Respondent is now and has been engaged in the packaging, 
sale and distribution of dried peas and beans, and rice, under the 
trade name “Flaga”. Respondent sells and distributes its products 
to wholesalers and to retail chain store organizations. 

Par. 8. Respondent sells and causes its products to be transported 
from its principal place of business in the State of Florida to customers 
located in other states of the United States. There has been at all 
times mentioned herein a continuous course of trade in said products 
in commerce as “commerce” is defined in the Clayton Act, as amended. 

Par. 4.. In the course and conduct of its business in commerce, re- 
spondent paid or contracted for the payment of something of value 
to or for the benefit of some of its customers as compensation or in con- 
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sideration for. services or facilities furnished by or through such eus- 
tomers in connection with their offering for sale or sale of products 
sold to them.by respondent, and such payments were not made avail- 
able on proportionally equal terms to all other. customers competing 
in the sale and distribution of respondent’s products. 

Par. 5. For example, in the year’1960, respondent contracted to 
pay and did pay to Winn-Dixie Stores, fee a retail grocery chain 
with headquarters in Jacksonville, Florida, the amount of $250.00 as 
compensation or as an allowance for advertising or other services 
or facilities furnished by or through Winn-Dixie Stores, Inc., in con- 
nection with its offering for sale or sale of respondent’s: products. 
Such compensation or allowance was not made available on propor- 
tionally equal terms to all other customers competing with Winn- 
Dixie Stores; Inc., in the sale and distribution of respondent’s products. 

Par. 6. ‘The acts and practices of respondent, as alleged, are in 
violation of subsection (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act. 


Mr. David J. McKean for the Commission ; 
Milam, Le Maistre, Ramsay & Martin, by Mr. George W. Milam, 
Jacksonville, Fla., for the respondent. 


Inrrtat Decision sy Asner E. Liescoms, Heartnc ExaMIner 


The complaint herein was issued on April 21, 1961, charging Re- 
spondent with violation of Section 2(d) of the Clayton Act as amended 
by the Robinson-Patman Act (U.S.C. Title 15, Section 18) by the 
payment of something cf value as compensation or in consideration 
for services or facilities furnished by or through some of its customers, 
such payments not being made available to all other customers com- 
peting in the sale and distribution of Respondent’s products. 

Thereafter, on August 10, 1961, Respondent, its counsel, and counsel 
supporting the complaint herein entered into an Agreement Contain- 
ing Consent Order To Cease And Desist, which was approved by the 
Director of the Commission’s Bureau of Restraint of Trade, and there- 
after, on August 17, 1961, submitted to the Hearing Examiner for 
consideration. 

The agreement identifies Respondent T. W. Holt & Company, Inc. 
as a Florida corporation, with its office and principal place of business 
located at 2222 Harper Street, Jacksonville, Florida. 

_ Respondent admits all the jurisdictional facts alleged in the com- 
plaint, and agrees that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 
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Respondent waives any further procedure before the Hearing Exam- 
iner and the Commission; the making: of findings of fact. and con-. 
clusions. of law; and all of the rights it may have to.challenge or 
contest the validity of the order to cease and desist entered.in accord- 
ance with the agreement. All parties agree that the record-on which 
the initial decision and the decision of the Commission shall: be based 
shall consist solely of the complaint and the agreement; that the 
order to cease and desist, as contained:in the agreement, when it shall 
have become a part of the decision of the Commission, shall have 
the same force and effect as if entered after a full hearing, and may 
be altered, modified or set aside in the manner provided for other 
orders; that the complaint herein may be used in construing the 
terms of said order; and that the agreement is for settlement pur- 
poses only and does not constitute an admission by Respondent that 
it has violated the law as alleged in the complaint. 

After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing 
Examiner is of the opinion that such order constitutes a satisfactory 
disposition of this proceeding. Accordingly, in consonance. with the 
terms of the aforesaid agreement, the Hearing Examiner accepts the 
Agreement Containing Consent Order To Cease And Desist; finds 
that the Commission has jurisdiction over the Respondent and over 
its acts and practices as alleged in the complaint; and finds that this 
proceeding is in the public interest. Therefore, 

It is ordered, That Respondent T. W. Holt & Company, Inc., its 
officers, agents, representatives or employees, directly or through 
any corporate or other device, in connection with the distribution, sale 
or offering for sale of grocery products, including dried peas and. 
beans, and rice, in commerce, as “commerce” is defined in the amended 
Clayton Act, do fortwith cease and desist from paying or contract- 
ing for the payment of an allowance or anything of value to, or for 
the benefit of, any customer as compensation or in consideration for 
any services or facilities furnished by or through such customer in 
connection with the handling, offering for sale, sale or distrbution of 
any of Respondent’s products sold or offered for sale by such Re- 
spondent unless such payment or consideration is available on pro- 
portionally equal terms to all of its other customers competing in the 
distribution of such products. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing 
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examiner shall, on the 24th day of October, 1961, become the deci- 
sion of the Commission; and, accordingly : 

It is ordered, That Respondent T. W. Holt & Company, Inc., a 
corporation, shall, within sixty (60) days after service upon it of 
this order, file with the Commission a report in writing, setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist. 


In THE MATTER OF 


H. L. KLEBANOW & SON, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8375. Complaint, Apr. 25, 1961—Decision, Oct. 24, 1961 


Consent order requiring New York City importers to cease invoicing fabrics 
imported from Italy as “95% Wool 5% Nylon” when they contained sub- 
stantially less than 95% wool and when the so-called “wool” fibers were 
actually reprocessed wool. 


ComMPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that H. L. Klebanow & 
Son, Inc., a corporation, and Hyman L. Klebanow and Bernard Kleb- 
anow, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent H. L. Klebanow & Son, Inc. is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of New York with its principal office and 
place of business located at 247 West 37th Street, New York, New 
York. Individual respondents Hyman L. Klebanow and Bernard 
Klebanow are President and Treasurer, respectively, of the corporate 
respondent. Said individual respondents formulate, direct and con- 
trol the acts, practices and policies of said corporate respondent. The 
office of the individual respondents is the same as that of the corporate 
respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the importation into the United States of apparel 
fabrics from Italy and selling and distributing such products in the 
United States. 
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Par. 3. Respondents, in the course and conduct of their business, 
now cause, and for some time last past have caused, said products, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers located in various other states of the United States, 
and maintain, and at all times mentioned herein have maintained, a 
substantial course of trade in said products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, as aforesaid, 
respondents have made representations concerning their said products 
on sales invoices. Among and typical of the representations was the 
following: 


95% wool 5% Nylon 


Par. 5. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, said products contained substantially 
less woolen fibers than was represented ; in addition, the woolen fibers 
were described on the invoices as “wool” whereas, in truth and in fact, 
they were reprocessed wool as this term is known to the public and 
defined in the Wool Products Labeling Act. 

The word “wool” is understood by the trade and among the pur- 
chasing public to mean the fiber from the fleece of the sheep or lamb, or 
hair of the Angora or Cashmere goat, including the so-called specialty 
fibers from the hair of the camel, alpaca, lama and vicuna, which has 
never been reclaimed from any woven or felted product, as distin- 
guished from “reprocessed wool.” 

Par. 6. The acts and practices set out above have had and now have 
the tendency and capacity to mislead and deceive purchasers of said 
products as to the true fiber content, and the quality of the constituent 
fibers or material used in the manufacture of said product and to cause 
such purchasers to misbrand and misrepresent products manufactured 
by them in which said materials were used. 

Par. 7. In the course and conduct of their business and at all times 
mentioned herein, respondents have been and are in substantial compe- 
tition, in commerce, with corporations, firms and individuals in the 
sale of apparel fabrics of the same general kind and nature as that 
sold by respondents. 

Par. 8. The acts and practices of the respondents set out above 
were and are all to the prejudice and injury of the public and of 
respondents’ competitors and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 


Commission Act. 


Mr. Michael P. Hughes supporting the complaint. 
Guzik and Boughtein, of New York, N.Y., for respondents. 
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On mee 25, 1961 the F pra Trade Commission issued a complaint 
charging that the above-named respondents had violated the provisions 
of the Federal Trade Commission Act. The complaint alleged that 
respondents, in the course and conduct of their business, had made 
representations which were false, misleading and deceptive concern- 
ing their apparel fabrics. 

Ation j issuance and service of the complaint respondents, their at- 

-torneys, and: counsel supporting the complaint entered into an 
agreement for a consent order. The agreement disposes of the matters 
complained about and has been approved by the Chief of the Division 
and the Director of the Bureau of Deceptive Practices. 
- The pertinent provisions of said agreement are as follows: Respond- 
ents admit all jurisdictional facts; the complaint may be used in con- 
-struing the terms of the order; the order shall have the same force and 
effect as if entered after a full hearing and the said agreement shall not 
become a part of the official record of the proceeding unless and until 
it becomes a part of the decision of the Commission; the record herein 
shall consist solely of the complaint and the agreement; respondents 
“waive the requirement that the decision must contain a statement of 
findings of fact and conclusions of law; respondents waive further 
procedural steps before the hearing examiner and the Commission, 
and the order may be altered, modified, or set aside in the manner 
provided by statute for other orders; respondents waive any right to 
challenge or contest the validity of the order entered in accordance 
with the agreement and the signing of said agreement is for settle- 
ment purposes only and does not’ constitute an admission by respond- 
ents that they have violated the law as alleged in the complaint. 

The undersigned hearing examiner having considered the agreement 
and proposed order, hereby accepts such agreement, makes the follow- 
ing jurisdictional findings, and issues the following order: 


JURISDICTIONAL FINDINGS 


1. Respondent H. L. Klebanow & Son, Inc., is a corporation existing 
and doing business under and by virtue of the laws of.the State of 
New onl with its office and principal place of business located at 247 

West 37th Seat in the City of New York, State of New York. 

_ 2. Hyman L, Riciney and Bernard Risbanor are individuals and 
officers of the corporate respondent and formulate, direct and control 
the acts, policies and practices of the corporate respondent. The 
office of the individual a dee eh is a same as that of the corporate 
respondent. 
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3. The Federal Tradé Commission has’ jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named 
and the proceeding is in the public interest. 


f 


ORDER 


It is ordered, That Mis wan fe H. L. Klebanow & Son, Inc., a cor- 
poration, and its officers, and Hyman L. Klebanow ats isisunvaet 
Klebanow, individually and as officers of said corporation, and re- 
spondents’ agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution of apparel fabrics or other products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist, directly or indirectly in sales invoices, ship- 
ping memoranda, or in any other manner from: 

z NMP asonene the name and amount of the constituent fibers 
of which their products are composed. 

2. Describing, designating or in any way referring to any product 
or portion of a product which is “reprocessed wool” as “wool”. 

3. Using the word “wool” to describe, designate or in any way refer 
to any product or portion of a product which is not the fiber from 
the fleece of the sheep or lamb, or hair of the Angora or Cashmere 
goat, or hair of the camel, Alpaca, Llama, or Vicuna which has never 
been reclaimed from any woven or felted product ; provided however, 
nothing herein shall prohibit the use of the terms “reprocessed wool” 
or “reused. wool” when the products or those portions thereof referred 
to are composed of such fibers. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 24th day of October, 1961, become the decision 
of the Cotskviican and, accordingly : 

It is ordered, 'That che respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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COMPTONE COMPANY, LTD., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT AND SEC. 2(d) OF THE CLAYTON ACT 


Docket 8377. Complaint, Apr. 25, 1961—Decision, Oct., 24, 1961 


Consent order requiring New York City manufacturers and distributors of sun- 
glasses to cease violating Sec. 5 of the Federal Trade Commission Act by 
advertising falsely in sales brochures, counter display cards, and other 
promotional material supplied to jobbers and retailers, that their lenses 
were “formed to 6 base convex shape’, “Precision made to high optical 
standards”, and “Guaranteed Safe Lenses”; and by failing to disclose clearly 
when lenses manufactured in Japan were contained in their sunglasses; and 
to cease violating Sec. 2(d) of the Clayton Act by paying certain of their 
customers, but not the latters’ competitors, for services or facilities, such 
as an allowance of $5,000 for advertising furnished by United Whelan Corp. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that'Comp- 
tone Company, Ltd., a corporation and Manuel R.. Nadel and George 
Jacques, individually, and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of the Federal 
Trade Commission Act and subsection (d) of Section 2 of the Clayton 
Act, as amended (15 U.S.C. 18), and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges with respect 
thereto as follows: 

COUNT I 


Charging a violation of Section 5 of the aforesaid Federal Trade 
Commission Act: 

Paracrapy 1, Respondent Comptone Company, Ltd., is a corpora- 
tion organized, existing and doing business under the laws of the 
State of New York with its office and principal place of business’ 
located at 1239 Broadway, New York, New York. Respondents 
Manuel R. Nadel and George Jacques are officess of the corporate 
respondent. These individuals formulate, direct and control the acts 
and practices of the corporate respondent, including the acts and 
practices hereinafter set out. The address of these individual re- 
spondents is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and have been for some time, en- 


gaged in the manufacture, assembling, sale and distribution of 
sunglasses. 
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In the course and conduct of their business, as aforesaid, respond- 
ents now cause, and for the last several years have caused, said prod- 
ucts, when sold, to be transported from their place of business in the 
State of New York to the purchasers thereof, many of whom are lo- 
cated in various other states of the United States. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in said sunglasses, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 3. In the course and conduct of their business, respondents 
have made, and are making, deceptive and misleading statements 
with respect to their products. These statements are, and have been, 
made in sales brochures, counter display cards, and other promo- 
tional material supplied to jobbers, retailers and dealers and on labels 
affixed by respondents to such sunglasses prior to their sale and dis- 
tribution, as aforesaid. 

Among and typical, but not all inclusive, of such statements are the 
following: 

Lenses formed to 6 base convex shape 

Precision made to high optical standards 

Guaranteed Safe Lenses 

Par. 4. Through the use of the foregoing statements and others 
similar thereto but not specifically set forth herein, respondents have 
represented and now represent, directly or by implication: 

(a) That the lenses in their sunglasses designated as “6 base con- 
vex shape” have a 6 base curve. A “six base” lens is also known 
and described as one having a diopter curve of 6. 

(b) That their sunglasses have been manufactured according to 
strict tolerances to have particular qualities which would be rec- 
ognized or considered desirable in optical instruments by opticians 
or optometrists. 

(c) That their sunglass lenses are unconditionally guaranteed. 

Par. 5. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

(a) The sunglass lenses designated by respondents as having a “6 
base convex shape” do not have a 6 base curve or a diopter curve of 6. 

(b) The sunglasses described by respondents as “precision made 
to high optical standards” have not been manufactured according to 
strict tolerances to have particular qualities which would be recognized 
or considered desirable in optical instruments by opticians or 
optometrists. 

(c) The sunglass lenses described by respondents as “guaranteed 
safe lenses” are not unconditionally guaranteed ; the terms, conditions 
and extent to which said guarantee applies, and the manner in which 
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the guarantor will perform thereunder are not disclosed in respond- 
ents’ advertising matter. 

Par. 6. Respondents also purchase sunglass lenses ‘finnefacgarstl 
in Japan, which they insert into frames. In connection with the sale 
of said sunglasses having lenses of Japanese origin, respondents do 
not clearly and conspicuously disclose by markings or labels on the 
products that said sunglasses contain parts manufactured in Japan. 

Par. 7. Members of the American purchasing public believe that 
products which have a foreign origin are marked so as to disclose that 
fact. Asa result the aforesaid practice of the respondents, as described 
in Paragraph Six, of failing to clearly and conspicuously disclose that 
said sunglass lenses are manufactured in Japan, has the capacity and 
‘tendency to create the mistaken and erroneous belief among pur- 
chasers and prospective purchasers that said sunglass lenses are of 
domestic origin. There is a preference on the part of a substantial 
number of the purchasing public for products manufactured in the 
United States over those manufactured in Japan, including:sunglasses. 

Par. 8. Respondents by engaging in the acts and practices set out 
in Paragraphs Three and Six thereby provide means and instrumen- 
talities to others whereby the purchasing public may be misled as to 
the matters set out insaid Paragraphs. 

Par. 9. In the course and conduct of their business, respondents 
are in direct and substantial competition with corporations, firms and 
individuals engaged in the manufacture, sale and distribution of sun- 
elasses in commerce. 

Par. 10. The use by the respondents of the aforesaid false, mis- 
leading and deceptive statements and representations has had, and now 
has, the capacity and tendency to mislead and deceive members of 
the purchasing public into the erroneous and mistaken belief that 
such statements and representations were and are true, and that all 
of their sunglasses are of domestic origin, and into the purchase of 
substantial quantities of respondents’ products because of such  er- 
roneous and mistaken belief. As a result thereof, substantial trade 
‘in commerce has been unfairly diverted to. respondents from their 
competitors and substantial injury has been done to competition in 
commerce. 

Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, were and are all to the prejudice and injury of the 

“public and of respondents’ competitors, and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair methods 
of competition, in commerce within the intent and meaning of the 
Federal. Trade Commission Act. 
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Charging a violation of subsection (d) of Section 2 of the aforesaid 
Clayton Act, as amended, the Federal Trade Commission alleges: 

Par. 12. The allobations set forth in Paragraph One of Count I 
of this complaint are hereby incorporated by reference and made a 
part of this Count as fully and with the same effect as if quoted here 
verbatim. 

Par. 13. Respondents are now, and have been for some time, en- 
gaged in the assembling, sale and distribution of sunglasses. | 

In the course and conduct of its business, as aforesaid, respondents 
now cause, and for the last several years have caused said products, 
when sold, to be transported from their place of business in the State 
of New York to the purchasers thereof, many of whom are located in 
various other states of the United States. 

Respondents maintain, and at all times mentioned hafeta have 
maintained, a sabe iansial course of trade in said sunglasses, in com- 
‘merce, as Seomticheteon?? is defined in the aforesaid Clayton Act, as 
amended. . . 

Said sunglasses are and were sold for use, consumption, or resale 
within the United States. 

Par. 14. In the course and conduct of its business in commerce, 
as aforesaid, respondents, during the period from on or about October 
1, 1959, have paid or authorized payment of money, goods or other 
things of value to or for the benefit of one or more of its customers as 
compensation or in consideration for services or facilities furnished or 
agreed to be furnished by or through such customers in connection 
with the processing, handling, offering for sale or sale of respondents’ 
sunglasses and respondents han not made or offered to make such pay- 
ments, allowances or consideration available on proportionally equal 
terms to all of its other customers competing with the customers so 
favored in the sale or distribution of said products. 

Par. 15.. Illustrative of and included among the conduct alleged 
in Paragraph Fourteen, above, are the following acts and vac 
of the respondents : 

During the year 1960 respondents contracted to pay and did pay 
United Whelan Corporation, Brooklyn, New York, $5,000 as com- 
pensation or as an allowance for advertising or other services or fa- 
cilities furnished by or through United Whelan Corporation in 
connection with its offering for sale or sale of products sold to it by 
respondents. Such compensation or allowance was not offered or 
otherwise made available on proportionally equal terms to all other 
customers competing with United Whelan Corporation in the sale 
and distribution of respondents’ products. 
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Par. 16. The acts and practices of respondents, as alleged above, 
violate subsection (d) of Section 2 of the Clayton Act, as amended. 


Mr. Charles D. Gerlinger for the Commission. 
Mr. James Perkins Parker, of Washington, D.C., for respondents. 


Inirrau Decision By Herman Tocxer, Huartnc Examiner 


The respondents in this case are Comptone Company, Ltd., a cor- 
poration organized and existing under the laws of the State of New 
York, and its officers, Manuel R. Nadel and George Jacques, all con- 
ducting their business at 1239 Broadway, in New York, New York. 
They were charged with deceptive practices involving the qualities 
and place of origin of the lenses of sunglasses sold and distributed by 
them in commerce contrary to the provisions of the Federal Trade 
Commission Act and with making preferential payments contrary to 
Section 2(d) of the Clayton Act, as amended, to some of the custom- 
ers to whom they sold sunglasses. 

The complaint was issued April 25, 1961, and, by order dated 
August 7, 1961, was amended to include within the allegation of non- 
disclosure of foreign origin the fact that such nondisclosure affected 
sales material as well as the actual commodity involved. 

By and with the advice and consent of their attorney, respondents 
have entered into an agreement with counsel supporting the complaint, 
which agreement contains a proposed consent order to cease and desist, 
_and disposes of all the issues involved in this proceeding. 

In the agreement it is expressly provided that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by the respondents that they have violated the law as in the complaint, 
as amended, alleged. 

By the terms of the agreement, the respondents admit all the juris- 
dictional facts alleged in the complaint, as amended, and agree that 
the record herein may be taken as if the Commission had made find- 
ings of jurisdictional facts in: accordance with the allegations. 

By the agreement, the respondents expressly waive any further pro- 
cedural steps before the Hearing Examiner and the Commission; the 
making of findings of fact or conclusions of law; and all rights they 
may have to challenge or contest the validity of the order to cease 
and desist to be entered in accordance therewith. 

Respondents further agree that the order to cease and desist, to be 
issued. in accordance with the agreement, shall have the same force 
and effect asif made after a full hearing. 

It is further provided in said agreement that the same, together with 
the complaint, as amended, shall constitute the entire record herein; 
that, the complaint, as amended, herein may be used in construing the 
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terms of the order to be issued pursuant to said agreement; and that 
such order may be altered, modified or set aside in the manner pre- 
scribed by the statute for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondents named herein, 
and that this proceeding is in the interest of the public, and issues the 
following order: 

ORDER 


It is ordered, That respondents Comptone Company, Ltd., a cor- 
poration, and its officers, and Manuel R. Nadel and George Jacques, 
individually and as officers of said corporation, and respondents’ 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of sunglasses or any other products, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, that their lenses have 
a given diopter curve unless such is the fact, provided, however, that 
in the case of ground and polished sunglass lenses a tolerance not to 
exceed minus or plus ;yth diopters in any meridian and a difference 
in power between any two meridians not to exceed 74th diopter and 
a prismatic effect not to exceed 14th diopter shall be allowed; 

2. Representing, directly or by implication, that any product sold 
by respondents is precision made or made to meet high optical stand- 
ards or is otherwise manufactured in such a way as to have particular 
qualities which would be recognized or considered desirable in optical 
instruments by opticians or optometrists, except when such is a fact; 

3. Representing, directly or by implication, that any product sold 
by respondents is guaranteed unless the terms and conditions of such 
guarantee and the manner and form in which the guarantor will per- 
form are clearly and conspicuously set forth ; 

4. Offering for sale or selling any product the whole or any sub- 
stantial part of which was made in Japan, or any other foreign coun- 
try, without clearly and conspicuously disclosing on such product or 
on sales or display cards in immediate connection therewith and if 
such product is enclosed in a package or container, on the package or 
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container in such a manner that it will not be hidden or readily oblit- 
erated, the country of origin of the product or part thereof. 

5. Placing in the hands of others the means and instrumentalities 
by and through which they may deceive and mislead the purchasing 
public concerning the merchandise in the respects set out in Paragraph 
4 above. 

It is further ordered, That respondent Comptone Company, Ltd., 
a corporation, and its officers, and Manuel R. Nadel and George 
Jacques, individually and as officers of said corporation, and respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of sunglasses or any other product, in commerce, as 
“commerce” is defined in the Clayton Act, as amended, do forthwith 
cease and desist from paying, or contracting to pay to or for the bene- 
fit of any customer, an advertising allowance, display allowance or 
anything of value as compensation or in consideration for any services 
or facilities furnished by or through such customer in connection with 
the processing, handling, sale, or offering for sale of respondents’ 
products unless such payment or consideration is offered or otherwise 
made available on proportionally equal terms to all other customers 
competing in the distribution or resale of such products. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the Hearing 
Examiner shall, on the 24th day of October, 1961, become the decision 
of the Commission ; and, accordingly : 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In Tue Marrer or 


CENTRAL CONSTRUCTION COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8378. Complaint, Apr. 26, 1961—Decision, Oct. 24, 1961 


Consent order requiring an Omaha seller and installer of building siding to 
cease representing falsely in advertising and through its salesmen that it 
offered reduced prices to home and building owners who permitted their 
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property to be used for demonstrations and advertising,.and that it would 
pay them commissions on resulting sales to others; that said offers must 
be accepted at once; and that the soliciting salesman was an Officer, co- 
owner, or engineer of the corporation. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 

and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Central Construc- 
tion Company, a corporation, and Irving Herzog and Jack J. Schra- 
ger, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 
_ Paracrapy 1. Central Construction Company is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
e the State of Apes with its principal place of business located 
at 2301 Cuming Street, Omaha, Nebraska. 

Respondents Irving Herzog and Jack J. Schrager are individuals 
and officers of the aforesaid corporate respondent, with their offices 
and principal place of business located at the same address as that 
of the corporate respondent. Said individual respondents formulate, 
control and direct the policies, acts and practices of the corporate 
respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the offering for sale, sale, distribution and installa- 
tion of house or building siding and roofing materials. Respondents’ 
sales of said materials are at retail to the owners of houses or build- 
ings. Respondents cause, and have cause, said siding and roofing ma- 
terials, when sold, to be shipped from their aforesaid place of busi- 
ness in the State of Nebraska to purchasers thereof located in various 
other States of the United States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said siding materials, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. | 

Par. 3. In the course and conduct of their business, as aforesaid, 
respondents have been, and now are, in direct substantial competi- 
tion with other individuals and with various firms and corporations 
in the sale and installation, in commerce, of house and building sid- 
ing materials. 

Par. 4. In the course and conduct of their said business, as afore- 
said, and for the purpose of inducing the purchase of their said mate- 
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rials, respondents have made, and are continuing to make, various 
statements in letters, circulars, folders and other advertising mate- 
rial sent, mailed or published by respondents or their agents, repre- 
sentatives or employees, and in sales talks made by their salesmen 
to prospective purchasers. Through the aforesaid statements re- 
spondents represented, directly or indirectly, that: 

1. They are offering their siding materials and the installation 
thereof at reduced prices from their usual and customary prices to 
prospective purchasers who will permit their homes or buildings to 
be used for demonstrations and advertising after purchase and com- 
pletion of the improvements. 

2. They will use the homes or buildings of such purchasers for 
demonstration or advertising purposes and will pay commissions to 
such purchasers when sales are made to others as a result of such 
demonstrations or advertising. 

3. The said offer of reduced prices must be accepted at once or 
within a limited time. 

4, Respondents’ representative or salesman, soliciting the sale of 
materials, is an officer, co-owner or engineer of the corporate 
respondent. 

Par. 5. Said statements and representations were false, misleading 
and deceptive. Intruthand in fact: 

1. The prices at which respondents offer their siding materials and 
installation thereof to persons, who agree that their homes or build- 
ings may be used for demonstration purposes, are not reduced prices 
from respondents’ usual and customary prices but are respondents’ 
usual and customary prices. 

2. Respondents do not use the homes or buildings of such pur- 
chasers for demonstration or advertising purposes and do not pay 
commissions to such persons. This practice is engaged in for the 
purpose of leading prospective purchasers into the belief that they 
are obtaining a reduced price which will be further reduced by com- 
missions, both of which are untrue. 

3. Respondents’ offer need, not be accepted at once or within a 
limited. time. 

4. Respondents’ representatives or salesmen, soliciting the sale of 
materials, are not officers, co-owners or engineers of the corporate 
respondent. 

Par. 6. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations were, and are, true 
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and into the purchase of substantial quantities of respondents’ siding 
materials because of such erroneous and mistaken belief. As a result 
thereof, substantial trade in commerce has been unfairly diverted 
to respondents from their competitors and substantial injury has 
been, and is being, done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. William A. Somers supporting the complaint. 
Abrahams, Kaslow & Cassman of Omaha, Nebr., for respondents. 


Inir1au Decision By Waurer K. Bennerr, Hearrnc Examiner 


The Federal Trade Commission duly issued its complaint in this 
matter on April 26, 1961, charging violation of Section 5 of the Fed- 
eral Trade Commission Act in connection with the sale, distribution 
and installation of house or building siding and roofing materials. 
The complaint alleged false, misleading and deceptive statements, 
representations and practices with respect to prices charged, demon- 
stration or advertising commissions, limited offers, and salesmen’s 
positions. 

On August 24, 1961, counsel submitted to the undersigned hearing 
examiner an agreement for the entry of an order on consent without 
further notice dated August 28, 1961 and executed by respondents, 
their counsel and counsel supporting the complaint. Said agreement 
was duly approved by the Acting Chief of the Division of General 
Advertising and by the Director of the Bureau of Deceptive Practices. 

The hearing examiner finds that said agreement includes all of the 
provisions required by Section 3.25(b) of the Rules of the Commis- 
sion, that is: 

A. An admission by respondent parties of all jurisdictional facts 
alleged in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order ; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision 
of the Commission; 
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(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders. 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law. 

(2) Further procedural steps before the hearing examiner and the 
Commission ; 

(3) Any right to challenge or contest the validity of the order en- 
tered in acordance with the agreement. 

In addition the agreement contains the following provision: A 
statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
they have violated the law as alleged in the complaint. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an apropriate basis for settle- 
ment and disposition of this proceeding; the hearing examiner hereby 
accepts the agreement but orders that it shall not become a part of 
the official record unless and until it becomes a part of the decision 
of the Commission. 

_ The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Central Construction Company is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Nebraska. Respondents Irving Herzog and Jack J. Schrager 
are individuals and officers of said corporate respondent. The office 
and principal place of business of said respondents is located at 2301 
Cuming Street, Omaha, Nebraska. _ 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Central Construction Company, a 
corporation, and its officers, and Irving Herzog and Jack J. Schrager, 
individually and as officers of said corporation, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or dis- 
tribution of building siding, or other product, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing; directly or indirectly, that: 

1. Any product is offered for sale at a reduced price from respon- 
dents’ usual price, unless the price at which it is offered constitutes a 
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reduction from the price at which the product has been usually and 
customarily sold by respondents in the recent regular course of 
business. 

2. The homes or buildings of the purchasers of their products will 
be used for demonstration or advertising purposes or that respondents 
will pay commissions to such purchasers when sales are made as a 
result of such demonstrations or advertising, or for any other reason, 
unless such is the fact. 

3. Any offer must be accepted at any specific time or within any 
limited time, unless such is the fact. 

4. Any person represents or is connected with the Central Construc- 
tion Company or with any other company or person, in any manner 
or capacity, that is not in accordance with the facts. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 24th day of October, 1961, become the decision 
of the Commission; and, accordingly : 

Tt is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In tHe MATTER OF 


KENMONT HAT CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
, FEDERAL TRADE COMMISSION ACT 


Docket 8394. Oomplaint, May 11, 1961—Decision, Oct. 24, 1961 


Consent order requiring New York City distributors of hats to retailers to cease 
selling finished hats converted from imported bodies with nothing to show 
the foreign country of origin, since the words showing the foreign country 
had been removed by shearing off the edges of the brims. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Kenmont Hat Co., 
Inc., a corporation, and Isadore Herman, individually and as an 
officer of said corporation, hereinafter referred to as respondents, 


972 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 F.T.C. 


have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent Kenmont Hat Co., Inc. 1s a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York with its principal office and place 
of business located at 55 West 39th Street, in the City of New York, 
State of New York. 

Respondent Isadore Herman is an officer of the corporate respond- 
ent. He formulates, directs and controls the acts and practices of the 
corporate respondent, including the acts and practices hereinafter set 
forth. His address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the offering for sale, sale and distribution of hats to 
retailers for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the 
State of New York to purchasers thereof located in various other 
States of the United States, and maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in said 
product, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. In the course and conduct of their business, the respond- 
ents purchase hat bodies from importers, convert said bodies into 
finished hats and sell them. When the aforesaid hat bodies are re- 
ceived by respondents they bear words stamped into the brims thereof, 
near the edge, showing the foreign country of origin of the hat bodies. 
In the course of finishing the hats, respondents remove the words 
showing the foreign country of origin of the bodies by shearing off 
the edges of the brims of the hats. The word “Imported” is stamped 
in the crown of the finished hats but the foreign country of origin 
of the hat bodies is not shown in any manner when the finished hats 
are sold by respondents. Consequently, the public is not informed 
of the foreign country of origin of the hat bodies. 

Par. 5. There is a preference among a substantial number of the 
American purchasing public for products, including hats, manufac- 
tured, partly or wholly, in certain foreign countries over those manu- 
factured, partly or wholly, in other foreign countries. 

Par. 6. By and through the use of the aforesaid practices, re- 
spondents place in the hands of others means and instrumentalities by 
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and through which they may mislead and deceive the public as to the 
origin of their hat bodies. 

Par. 7. In the conduct of their business at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals in the sale of hats 
of the same general kind and nature as that sold by respondents. 

Par. 8. The acts and practices of the respondents and their failure 
to disclose the foreign country of origin of their hat bodies, as afore- 
said, has had, and now has, the capacity and tendency to mislead 
members of the purchasing public into the purchase of substantial 
quantities of their hats. As a consequence thereof, substantial trade 
in commerce has been, and is being, unfairly diverted to respondents 
from their competitors and substantial injury has thereby been, and 
is being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. DeWitt T. Puckett for the Commission ; . 
Keating and Brodkin, by Mr. John M. Keating, New York, N. My, 
tor the respondents. 


Intr1au Decision, sy Asner E. Lirscoms, Hearing EXAMINER 


The complaint herein was issued on May 11, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act by 
failing to show, on the finished hats sold by them, the foreign country 
cf origin of the hat bodies which Respondents purchase from im- 
porters and convert into such finished hats. 

Thereafter, on August 28, 1961, Respondents, their counsel, and 
counsel supporting the complaint herein entered into an Agreement 
Containing Consent Order To Cease And Desist, which was approved 
by the Chief, Division of General Practices, and the Acting Direc- 
tor of the Commission’s Bureau of Deceptive Practices, and there- 
after, on September 6, 1961, submitted to the Hearing Examiner for 
consideration. 

The agreement identifies Respondent Kenmont Hat Co., Inc. as 
a New York corporation, with its office and principal place of business 
located at 55 West 39th Street, New York, New York, and Respondent 
Isidor Herman (erroneously named in the complaint as Isadore Her- 
man) as an individual and an officer of said corporation, who formu- 
lates, directs and controls the policies, acts and practices thereof. 
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Respondents admit all the jurisdictional facts alleged in the 
complaint, and agree that the record may be taken as if findings of 
jurisdictional facts had been duly made in accordance with such 
allegations. 

Respondents waive any further procedure before the Hearing Ex- 
aminer and the Commission; the making of findings of fact and con- 
clusions of law; and all of the rights they may have to challenge or 
contest the validity of the order to cease and desist entered in ac- 
cordance with the agreement. All parties agree that the record on 
which the initial decision and the decision of the Commission shall 
be based shall consist solely of the complaint and the agreement; 
that the order to cease and desist, as contained in the agreement, when 
it. shall have become a part of the decision of the Commission, shall 
have the same force and effect as if entered after a full hearing, and 
may be altered, modified or set aside in the manner provided for 
other orders; that the complaint herein may be used in construing 
the terms of said order; and that the agreement is for settlement pur- 
poses only and does not constitute an admission by Respondents that 
they have violated the law as alleged in the complaint. 

After consideration of the allegations of the complaint, and the 
provisions of the agreement and the proposed order, the Hearing Ex- 
aminer is of the opinion that such order constitutes a satisfactory dis- 
position of this proceeding. Accordingly, in consonance with the terms 
of the aforesaid agreement, the Hearing Examiner accepts the Agree- 
ment Containing Consent Order To Cease And Desist; finds that the 
Commission has jurisdiction over the Respondents and over their acts 
and practices as alleged in the complaint; and finds that this proceed- 
ing is in the public interest. Therefore. 

It is ordered, That Respondents Kenmont Hat Co., Inc., a corpora- 
tion, and its officers, and Isidor Herman, individually and as an of- 
ficer of said corporation, and Respondents’ agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of hats, or 
any other product, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale or selling hats containing fur or wool felt bodies 
which have been made in a foreign country unless such hats have a 
marking or stamping on an exposed surface of such conspicuousness 
as to be clearly visible to prospective purchasers of the hats and so 
placed and affixed as not readily to be hidden or obliterated, and of 
such a degree of permanency as to remain on the hats until consumma- 
tion of consumer purchase thereof, revealing the foreign country of 
origin of such hat bodies; 
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2. Furnishing means and instrumentalities to others by and through 
which they may mislead the public as to the country or origin of such 
products. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 24th day of October 1961, become the decision 
of the Commission; and, accordingly: 

It is ordered, That Respondents Kenmont Hat Co., Inc., a corpora- 
tion, and Isidor Herman (erroneously named in the complaint as Isa- 
dore Herman), individually and as an officer of said corporation, shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing, setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist. 


In THE MarrTer oF 


L. T. BALDWIN DOING BUSINESS AS BALDWIN GAS 
PRODUCTS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8405. Complaint, May 24, 1961—Decision, Oct. 24, 1961 


Consent order requiring a St. Louis, Mo., distributor of water heaters to cease 
representing falsely in brochures, circulars, and other media, which he also 
furnished to retailers of his products, that his water heaters were uncon- 
ditionally guaranteed for five years or one year without disclosing that there 
were various limitations imposed; and to cease using fictitious list prices 

- for proration after the unconditional guarantee period. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that L. T. Baldwin, an 
individual doing business as Baldwin Gas Products Company, herein- 
after referred to as respondent, has violated the provisions of said 
‘Act, and it appearing to the Commission that a proceeding by it in 
respect, thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent L. T. Baldwin is an individual trading 
and doing business as Baldwin Gas Products Company, with his office 
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and principal place of business located at 1401 Macklind, St. Louis, 
Missouri. 

Par. 2. Respondent is now, and for more than two years last past 
has been, engaged in the advertising, offering for sale, sale and distri- 
bution of water heaters. Respondent ships, and causes to be shipped, 
his said water heaters, when sold, from the State of Missouri to pur- 
chasers thereof, many of whom are located in various other States of 
the United States. Respondent maintains, and at all times mentioned 
herein has maintained, a substantial course of trade in said product, 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the sale of his product, respondent has made certain 
statements and representations in brochures, circulars, folders, and 
other media, which he also furnishes to retailers of his product. 
Among and typical, but not all inclusive, of the statements and repre- 
sentations so made are the following : 

Baldwin 10 year* Heavy Duty Automatic Gas Water Heaters Genuine Glass- 
lined Tanks. 

* .. For domestic use—5 years unconditional, and sixth to tenth year 
pro-rated. ... 

All Bhott Standard Weight Automatic Gas Water Heaters are unconditionally 
warranted for one full year, when properly installed according to local plumbing 
codes and ordinances. 

Par. 4. Respondent, through use of the aforesaid statements and 
representations and others similar thereto, represents, directly and by 
implication, that his “10 Year Heavy Duty Automatic Gas Water 
Heaters” are unconditionally guaranteed for a period five years and 
his “Bhott Standard Weight Automatic Water Heaters” are uncondi- 
tionally guaranteed for one year, if installation conforms with local 
plumbing codes and ordinances. 

Par. 5. Said statements and representations were false, misleading 
and deceptive. In truth and in fact, neither of said water heaters is 
unconditionally guaranteed for the represented periods, as there are 
various limitations, conditions and requirements imposed in connec- 
tion with the guarantees that are not disclosed in the advertising. 
Moreover, the proration in connection with the Heavy Duty Water 
Heater is based upon fictitious list prices. 

Par. 6. Respondent, in many cases, fails and refuses to perform 
under the terms of his written guarantees where his product covered 
by the guarantee has failed during the period of the guarantee and 
he has been notified of such failure. 

Par. 7. Respondent, at all times mentioned herein, has been, and 
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now is, in substantial competition, in commerce, with corporations, 
firms and individuals engaged in the sale of water heaters. 

Par. 8. The use by respondent of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were, and are, true and into the purchase 
of substantial quantities of respondent’s product by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ent from his competitors and substantial injury has thereby been, and 
is being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondent’s competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. William A. Somers supporting the complaint. 
Mr. F. William Human, Jr., of Ziercher, Tzinberg, Human & 
Michenfelder, Clayton, Mo., for respondent. 


Intrrau Decision By Water K. Bennerr, Hearing EXAMINER 


On May 24, 1961, the Federal Trade Commission issued a complaint 
charging that the above-named respondent had violated the provisions 
of the Federal Trade Commission Act. The complaint alleged that, 
in the course and conduct of his business and for the purpose of induc- 
ing the sale of his product, respondent had made certain statements 
and representations which were false, misleading and deceptive. 

On July 20, 1961, respondent, his counsel and counsel supporting 
the complaint entered into an agreement authorizing the entry of a 
consent order to cease and desist the practices charged without further 
notice. Said agreement was duly approved by the Director and the 
Acting Chief of the Bureau of Deceptive Practices. 

The hearing examiner finds that said agreement includes all of the 
provisions required by Section 3.25(b) of the Rules of the Commission, 
that is: 

A. An admission by respondent of all jurisdictional facts alleged in 
the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the order ; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 
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(3) The agreement’shall not become a part of the official record of 
the proceeding unless and until it becomes a part of the decision of 
the Commission. 

(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement ; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 

C. Waivers of : 

(1) The requirement that the decision must contain a statement ar 
findings of fact and conclusions of law ; 

(2) Further procedural steps before the hearing examiner and the 
Commission. 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

Tn addition the agreement contains the following provision: A state- 
ment that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that he has 
violated the law as alleged in the complaint. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a 
part of the official record unless and until it becomes a part. of the 
decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued : 

1. Respondent L. T. Baldwin is an individual trading and doing 
business as Baldwin Gas Products Company, with his office and prin- 
cipal place of business located at 1401 Macklind, St. Louis, Missouri: 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That.respondent L. T. Baldwin, individually and do- 
ing business as Baldwin Gas Products Company, or under any other 
name, and respondent’s representatives, agents and employees, directly 
or through any corporate or other device, in conan with the offer- 
ing for sale, sale and distribution in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of water heaters, or any 
other product, do forthwith cease and cae from: 

1. Representing, directly or by implication, that a product is guar- 
anteed unless the nature and extent of the guarantee and the manner 
in which the guarantor will perform thereunder are clearly disclosed. 
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2. Representing, directly or by implication, that a product is sold 
under a guarantee unless the terms of the guarantee are strictly com- 
plied with. ; 

3. Using fictitious list prices or any other fictitious prices in pro 
rata adjustment of guarantees. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 24th day of 
October, 1961, become the decision of the Commission; and, 
accordingly : 

lt 7s ordered, That respondent herein shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with the order to cease and desist. 


In toe Marrer or 
ARCTIC LIGHT BLANKET Co., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8426. Complaint, June 2, 1961—Decision, Oct. 24, 1961 


Consent order requiring Worcester, Mass., manufacturers to cease violating the 
Wool Products Labeling Act by such practices as labeling as 100% wool,’ 
blankets which contained a substantial quantity of reprocessed wool and 
other fibers, and by failing to disclose on blanket labels the presence of. 
reprocessed wool and non-woolen fibers and the percentage thereof. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Arctic Light Blanket Co., Inc., a cor- 
poration, and Philip F. Goldberg, individually and as an officer of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of said Acts and the Rules and Regulations promul- 
gated under the Wool Products Labeling Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracraru 1. Respondent Arctic Light Blanket Co., Inc., is a 
corpaeration organized, existing and doing business under and by virtue 
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of the laws of the State of Massachusetts. Individual respondent 
Philip F. Goldberg is president and treasurer of the corporate re- 
spondent. Said individual respondent formulates, directs and con- 
trols the acts, policies and practices of the corporate respondent, 
including the acts and practices hereinafter referred to. Both re- 
spondents have their office and principal place of business at 1 Fay 
Street, Worcester, Massachusetts. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1958, re- 
spondents have manufactured for introduction into commerce, intro- 
duced into commerce, sold, transported, distributed, delivered for 
shipment and offered for sale in commerce, as “commerce” is defined 
in the said Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by the 
respondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled or 
tagged with respect to the character and amount of the constituent 
fibers contained therein. 

Among such misbranded wool products were blankets labeled or 
tagged by respondents as 100% wool, whereas in truth and in fact said 
products contained a substantial quantity of reprocessed wool and 
fibers other than wool. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged or labeled as re- 
quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act and in the manner and form as prescribed by the Rules 
and Regulations promulgated under said Act. Among such mis- 
branded wool products, but not limited thereto, were blankets with 
labels which failed: (1) to disclose reprocessed wool and other non- 
woolen fibers present, and (2) to disclose the percentage of such re- 
processed wool and other fibers. 

Par. 5. Respondents in the course and conduct of their business 
as aforesaid, were and are in competition in commerce with other in- 
dividuals, corporations, and firms likewise engaged in the manufac- 
ture and sale of wool products. 

Par. 6. The acts and practices as set forth in Paragraphs Three 
and Four were and are in violation of the Wool Products Labeling Act 
of 1939, and the Rules and Regulations promulgated thereunder, and 
constituted, and now constitute, unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Par. 7. In the course and conduct of their business, as aforesaid, 
respondents have made various statements concerning their products 
in sales invoices. Among and typical of said statements is the 
following: 


100% wool 


Par. 8. The aforesaid representations and statements set out in 
Paragraph Seven were and are false, misleading and deceptive. In 
truth and in fact, respondents’ said products were not composed of 
100% wool, but contained substantial amounts of fibers other than 
wool. 

Par. 9. The acts and practices of respondents as set out in Para- 
graph Seven of falsely identifying the constituent fibers of its wool 
products have had and now have the tendency and capacity to mislead 
and deceive the purchaser of said products as to the true fiber content 
thereof. 

Par. 10. The acts and practices of respondents, as alleged in Para- 
graph. Seven above, are all to the prejudice and injury of the public 
and of respondents’ competitors, and constituted, and now constitute, 
unfair and deceptive acts and practices and eee methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Michael P. Hughes, supporting the complaint. 
Respondents, pro se. 


Iniriau Decision By Watrer K. Bennerr, Hearing Examiner 


The Federal Trade Commission issued its complaint against re- 
spondents on June 2, 1961, charging violation of the Federal Trade 
Commission Act ae the Wool Products Labeling Act. The com- 
plaint charged respondents with both mislabeling and failing to prop- 
erly label wool products and with issuing false and misleading state- 
ments concerning such products. 

On August 22, 1961, counsel supporting the complaint pieaitaa 
an agreement dated Atos 14, 1961, and executed by him and by 
respondent corporation “aaa by the individual respondent. Said 
agreement provided for the entry of an order on consent without 
further notice and was duly approved by the Chief, Division of En- 
forcement, the Acting Director and the Assistant Director of the Bu- 
reau of Textiles and Furs. 

"The hearing examiner finds that said agreement includes all of the 
provisions required by Section 3.25 (b) of the Rules of the Commission, 
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A. An admission by respondents of all jurisdictional facts alleged 
‘in the complaint. 

» B. Provisions that: 

(1) The complaint may be used in construing the terms of the order ; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

_. (3) The agreement shall not become a-part of the official record of 
the Proceeds unless and until it becomes a part of the decision of 
the Commission. ; 

~~ (4) The entire yvecord on which any cease and desist Bees may be 
based shall consist solely of the,complaint and the agreement; 

_ (5) The order may be altered, modified, or set aside in the manner 
pr ovided by statute for other or is : 

,_C. Waivers of : 

(1) The requirement. that the decision must contain a statement of 
findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and the 
Commission. 

(3). Any right to challenge or contest the validity of the order en- 
tered in accordance with the agreement. 
~ Tn addition the agreement contains the following provision: A state- 
ment that the signing of said agreement is for settlement purposes only 
and does not constitute an admission by respondents that they have 
violated the law as alleged in the complaint. 

Having considered said agreement, including the proposed order, 
and Beihe of the opinion that it Eievitles an appropriate basis for 
settlement. and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement. but orders that it shall not become a 
part of the official record unless and until it becomes a part of the 
decision. of the Commission. 

The following jurisdictional findings are made and the following 
order issued : 

1. Respondent Arctic Light. Blanket. Co., Inc., is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Massachusetts, with its office and principal place of business 
located at. 1 Fay Street, Worcester, Massachusetts. 

2. Individual respondent Philip F. Goldberg is an ee of said 
corporation. He formulates, directs and controls the. acts, policies, 
and practices of the corporate respondent. The address of the indi- 
vidual respondent is the same as the corporate respondent. 

8. The Federal Trade Commission has jurisdiction of the subject 
Tee of this proceeding and of the respondents. 


ARCTIC LIGHT BLANKET CO., INC., ET AL. 983 


979 Order 
ORDER 


It is ordered, That respondents Arctic Light Blanket Co., Inc., ‘a 
corporation, and its officers, and Philip F. Goldberg, individually and 
as an officer of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or’ other 
device, in connection with the introduction; or manufacture for intro- 
dace into commerce, or the offering for sale, sale, tr ansportation or 
distribution in commerce, as omnanes is donee in the Federal 
Trade Commission Act ind the Wool Products Labeling Act, of wool 
blankets or other wool products, as such products are aehnte in and 
subject to the said Wool Products Labeling Act, do forthwith cease 
and desist from misbranding such products ee 

1. Falsely or deceptively stamping, tagging, labeling or identifying 
such products as to the character or amount of the constituent ae 
contained therein. 

- 9. Failing to affix labels to such pr oducts showing each’ element’ of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939. 

It is further ordered, That respondents, Arctic Light Blanket Co., 
Inc., a corporation, and its officers, and Philip F. Goldberg, individ- 
ually and as an officer of said corporation, and respondents’ represent- 
atives, agents and employees, directly or through any corporate or 
other ce in connection with the offering for sale, sale or distribu- 
tion of ton blankets or other merchandise in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, ah forthwith 
cease and desist from directly or indirectly ib presan tine on sales 
invoices, shipping memoranda, or in any other manner the fiber con- 


tent of said products. 


DECISION OF THE COMMISSION: AND —_ TO FILE REPORT OF COMPLIANCE 


AP aad to Section 3.21 s the eas ssion’s Rules of Practice, the 

initial decision of the hearing examiner shall, on the 24th day. of 
October 1961, become the decision of the Commission; and accord- 
ingly: 
_ It is ordered, That respondents herein shall, mache sixty (60) days 
AES service upon them of this order, file with Ane Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. | 
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RICHARD L. SCHROEDER ET AL. DOING BUSINESS AS 
INTERSTATE MERCHANDISERS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8431. Complaint, June 16, 1961—Decision, Oct. 24, 1961 


Consent order requiring a Rochester, Minn., distributor of vending machines and 
nuts and candy dispensed thereby, to cease using deceptive offers of employ- 
ment, false earnings claims, and other misrepresentations in newspaper 
advertisements, the real purpose of which was to sell its products. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Richard L. Schroeder 
and Lois I. Schroeder, individually and as copartners, trading and 
doing business as Interstate Merchandisers, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrarH 1. Respondents Richard L. Schroeder and Lois I. 
Schroeder are copartners trading and doing business as Interstate 
Merchandisers, with their office and principal place of business lo- 
cated at 1519 Fourth Avenue, N.W., Rochester, Minnesota. 

Said individuals cooperate and act together in formulating, di- 
recting and controlling the acts and practices hereinafter set forth. 

Par. 2. Respondents are now, and for some time last past have been, 
engaged in the advertising, sale and distribution of vending machines 
and nut meats, candy and other merchandise dispensed thereby, to 
purchasers thereof located in various States of the United States. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, said products, 
when sold, to be transported from their place of business located in 
the State of Minnesota, or drop-shipped from elsewhere, to purchasers 
thereof located in various other States of the United States. Respond- 
ents maintain, and at all times mentioned herein have maintained, a 
course of trade in said products in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act. 

Par. 4. Respondents insert advertisements in newspapers soliciting 
persons to whom to sell said products. Persons responding to said 


INTERSTATE MERCHANDISERS 985 
984 Complaint 


advertisements are contacted by respondents or their representatives. 
Said respondents or their representatives, in soliciting the sale of said 
products, make various oral representations concerning the benefits 
to be derived by purchasing said products. Among and typical but 
not all inclusive of the statements and representations made in news- 
papers, circulars, form letters, flyers and other printed material given 
to prospective purchasers are the following: 


RELIABLE MAN OR WOMAN 


From this area to service and collect from new automatic cigarette, candy, 
nut and gum vendors. No selling, we will establish accounts for you. To qualify 
party must have car, references, and cash capital of $495.00 to $1995 which is 
secured. Excellent earnings part time—Full time more. For personal interview 
give phone, etc. Write P.O. Box 156, Rochester, Minnesota. 


EXCEPTIONAL OPPORTUNITY 


Reliable man or woman from this area to distribute complete line of cigarettes, 
candy, nuts, or gum through new automatic vendors. No selling, we will es- 
tablish accounts for you. To qualify party must have car, references, and cash 
capital of $900 which is secured by inventory. Excellent earnings part time— 
Full time more. For personal interview give phone, etc. Write P.O. Box 156, 
Rochester, Minnesota. 

* * * You can get started on a shoestring and build your capital into a snug 


fortune. * * * 
* * * We have, therefore designed our machines to attract attention through 


their attractive appearance. * * * 
Undisputable Facts Concerning 
PENNY MERCHANDISE VENDORS 
The Safest Surest Business on Earth 


1. NO RISK of losing your investment * * *. 
2. No EXPERIENCE REQUIRED. * * * 
3. NO SELLING OR SOLICITING. 


4. NO LONG HOURS. * * * 
5. NO WAITING for month, six months or a year or more to build up the 


business. It pays you a profit the first day your machines are on location. 


YOU CANNOT FAIL. 
6. It’s on ALL CASH Business. There are no charge accounts. NO BAD 


ACCOUNTS. Your NET PROFITS ARE approximately 100%, and on some 
vendors like the BASKETBALL DISPENSERS the Net Profit may be approxi- 
mately 200% to 300%. Your average business is 10%. 


* * * 


8. And it is permanent—as long as Uncle Sam manufactures pennies. And it 
is depression proof. * * * 
* * * 


10. And because you get your original investment back (plus a profit) BH- 
CAUSE your machines “ON GOOD LOCATION” are worth from 25% to 3314 % 
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more than you paid for them. If you doubt this statement, try to buy an es- 
tablished Route of GUM machines or other mechanical merchandise machines 
anywhere in the United States. 


Par. 5. By and through the use of the aforesaid statements and 
representations, and others of similar import but not: specifically set 
forth herein, and by means of oral statements made by'the respondents 
or their representatives, respondents represented, directly or by impli- 
cation, that: 

1. Respondents offer employment to persons responding. to their 
advertisements. 

2. Persons selected must own a car and have references i in order to 
purchase respondents’ products. 

3. Any amount invested is secured by an inventory avai the 
amount invested and there is no risk of losing any part of the invest- 
ment. 

4. Persons selected will not be required to engage In‘any kind of 
selling activity. 

5. The vending machine business is permanent and. depression proof. 

6. Respondents have designed the vending machines sold by them. 

7. Respondents obtain or assist in obtaining peepee k locations 
for vending machines purchased from them. 

8. Subsential earnings are assured to persons who purchase re- 
spondents’ vending Racha aes and other products and. engage.in 
business. 

Par. 6. The aforesaid statements and” representations are false, 
misleading and deceptive. In truth and in fact: 

1. Respondents do not offer employment to persons responding to 
their advertisements. ‘Their sole purpose and intent is to sell their 
products to such persons. . ‘ 

2. It is not necessary to own a car or to furnish nstousicess in order 
to purchase respondents’ products. The only requirement is the pur- 
chase price. “ 

_8. Invested sums of money are not secured by an inventory. worth 
the amount invested and there is a real and substantial risk assumed 
by the purchaser of losing all or a substantial portion of the meN 
invested. 

4. Persons purchasing said products were required to engage in 
extensive selling or soliciting in order to establish, operate and main- 
tain locations for said products. 

5. ‘The business opportunity offered by mespondentad is not permanent 
and is not depression proof. 


6. is Respangents do not design the pandas machines sold by Bart 
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7. Respondents do not obtain satisfactory locations for persons pur- 
chasing said products. Locations, if any, secured by respondents, are 
usually undesirable, unsuitable and unprofitable. 

8. In most instances, persons purchasing respondents’ products and 
engaging in business make little or no profit. — 

Par. 7. In the course and conduct of their business, and at all times 
mentioned herein, respondents have been in substantial competition, in 
commerce, with corporations, firms and individuals engaged in the 

sale of the same or similar products. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondents’ products by reason of such er- 
roneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been, 
and is being, done to competition in commerce. — 

Par. 9. “The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of compe- 
tition, in commerce, within the intent and meaning of the F ederal 
Trade Commission We ~ | 


DECISION. AND .ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the. re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act and an agreement by and between respondents 
and counsel] supporting the complaint, which agreement contains an 
order to cease and desist, an admission by the respondents of all the 
jurisdictional facts ser in the complaint, a statement that the sign- 
ing of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the law 
as alleged in the. complaint, and waivers and provisions as required by 
the Commission’s rules; and 
The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides an 
adequate basis for appropriate disposition of the proceeding, the agree- 
ment is hereby accepted, the following jurisdictional ates are 
made, and the following order is entered. 
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1. Respondents Richard L. Schroeder and Lois I. Schroeder are in- 
dividuals and copartners trading and doing business as Interstate Mer- 
chandisers, with their office and principal place of business located 
at 1519 Fourth Avenue, N.W., Rochester, Minnesota. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Richard L. Schroeder and Lois I. 
Schroeder, individually and as copartners, trading and doing business 
as Interstate Merchandisers, or under any other name or names, and 
their agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution, of vending machines, vending machine supplies, 
or any other merchandise, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or by implication, that: 

1. Employment is offered by respondents or others when in fact 
the real purpose of the offer is to obtain purchasers for respondents’ 
merchandise ; 

2. Persons must own an automobile or furnish references in order to 
qualify for purchase of respondents’ products; 

3. The amount invested in respondents’ products is secured or that 
there is no risk of losing the money so invested ; 

4, Selling or soliciting is not required to establish, operate or main- 
tain a route of said products, or otherwise misrepresenting the amount 
of selling or soliciting required to establish, operate or maintain such 
route; 

5. The sale of merchandise by, through, or in connection with re- 
spondents’ products or devices is a permanent business or is unaffected 
by economic depression ; 

6. The respondents’ vending machines or other merchandise have 
been designed by, or originated by, any person or organization other 
than the person or organization which actually designed or originated 
such vending machines or other merchandise; 

7. Respondents or their sales representatives obtain, or assist in 
obtaining, profitable locations for the vending machines purchased 
from respondents; 

8. The earnings or profits derived from the operation of respond- 
ents’ vending-machines will be any amount greater than that usually 
and customarily earned by operators of respondents’ said machines. 
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It ts further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THe Matrer oF 


EGON SEIDEN TRADING AS SEIDEN’S FURS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8434. Complaint, June 16, 1961—Decision, Oct. 24, 1961 


Consent order requiring a Kansas City, Mo., furrier to cease violating the Fur 
Products Labeling Act by failing, in invoicing, labeling, and advertising, to 
show the true animal name of the fur used in fur products, and to disclose 
that fur was dyed; failing to set forth the term “dyed Broadtail processed 
Lamb” on labels as required; by newspaper advertising which stated 
falsely ‘‘All prices drastically reduced 25% to 50%” and represented falsely 
that he operated a factory storeroom; by setting forth on labels fictitious 
prices represented thereby as regular retail prices; and by failing in other 
respects to comply with requirements of the Act. 


CoMPLAINT 


Pursuant. to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it. by said Acts, the Federal Trade Commission, having rea- 
son to believe that Egon Seiden, an individual trading as Seiden’s 
Furs, hereinafter referred to as respondent, has violated the provi- 
sions of said Acts and the Rules and Regulations promulgated under 
the Fur Products Labeling Act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. Egon Seiden is an individual trading as Seiden’s 
Furs with his office and principal place of business located at 935 
Broadway, Kansas City, Missouri. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu- 
tion, in commerce, of fur products; and has sold, advertised, offered 
for sale, transported and distributed fur products which have been 
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made in whole or in part of fur which had been shipped and ‘received 
in commerce, as the terms “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that 
they were falsely and deceptively labeled or otherwise falsely and 
deceptively identified with respect to the name or names of the animal 
or animals that produced the fur from which said fur products had 
been manufactured, in violation of Section 4(1) of the Fur Products 


Labeling Act. 
Par. 4. Certain of said fur products were misbranded in that 


labels affixed thereto contained fictitious prices and misrepresented 
the regular retail selling prices of such fur products in that the prices 
represented on such labels as the regular prices of the fur products 
were in excess of the retail prices at which the respondents usually 
and regularly sold such fur products in the recent regular course of 
his business, in violation of Section 4(1) of the Fur Products Labeling 
Act. 

Par. 5. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto were 
fur products with labels which failed :. 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur product was dyed. 

Par. 6. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in ac- 
cordance with the Rules and Regulations promulgated thereunder in 
the following respects: 

(a) The term “dyed Broadtail processed Lamb” was not set forth 
as required where an election was made to use that term instead of 
Lamb in violation of Rule 10 of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 29(a) 
of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. 
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Among such falsely and deceptively invoiced fur products but 
not limited thereto, were invoices pertaining to such fur products 
which failed : 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was dyed. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that in- 
formation required under Section 5(b) (1) of the Fur Products Label- 
ing Act and the Rules and Regulations promulgated thereunder was 
set forth in abbreviated form in violation of Rule 4 of said Rules and 
Regulations. 

Par. 9. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that said 
respondent caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 

gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly ¢ or modlirecthy 3 in the sale and offering for 
sale of said fur pr pdindics 

Par. 10.. Among and included in the advertisements as aforesaid 
but not limited thereto, were advertisements of respondent which ap- 
peared in issues of the Kansas City Star, a newspaper published in the 
city of Kansas City, State of Missouri, and having a wide circulation 
in. said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondent falsely and 
deceptively advertised fur products in that said advertisements : 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the-fur product as set forth in the 
Fur Products Name Guide, in violation of Section 5(a)(1). of the 
Fur Products Labeling Act. 

(b) Failed to disclose that fur products contained or were composed 
of bleached, dyed or otherwise artificially colored fur, in violation of 
Section 5 (a) (3) of the Fur Products Labeling Act. 

(c) Represented directly or by implication through the use of per- 
centage savings claims’such as “All prices drastically reduced 25% to 
50%” that the regular or usual prices charged by respondent for fur 
products were reduced in direct proportion to the percentage of sav- 
ings stated when such was not the fact in violation of Section 5(a) (5) 
of the Fur Products Labeling Act. | 

Par. 11. In advertising fur products for sale as aforesaid respond- 
ent falsely and deceptively advertised such fur products in violation 
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of Section 5(a) (5) of the Fur Products Labeling Act by represent- 
ing, directly or by implication, through such statements as “Save at 
the factory storeroom” that respondent owned and operated a factory 
storeroom and savings could be effected from the purchase of fur 
products at such storeroom when, in truth and in fact, respondent did 
not own or cperate a factory storeroom and no savings could be effected 
therefrom. 

Par. 12. In advertising fur products for sale as aforesaid respond- 
ent falsely and deceptively advertised such fur products in violation 
of Section 5(a) (5) of the Fur Products Labeling Act by setting forth 
fictitious prices on labels and misrepresenting the regular retail selling 
prices of such products in that the prices represented on such labels 
as the regular prices of the fur products were in excess of the regular 
retail prices at which respondent usually and regularly sold such fur 
products in the recent regular course of business. 

Par. 13. Respondent in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values of 
fur products. Said representations were of the type covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regulations 
promulgated under the Fur Products Labeling Act. Respondents in 
making such claims and representations failed to maintain full and 
adequate records disclosing the facts upon which such claims and rep- 
resentations were based in violation of Rule 44(e) of said Rules and 
Regulations. 

Par. 14. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Messrs. Hdward B. Finch and Robert W. Lowthian supporting the 
complaint. 
Rich & Rich for respondent. 


Inirrau Decision By Water K. Bennerr, Heartnc EXAMINER 


The complaint herein was issued June 16, 1961, charging respondent 
with violation of both the Fur Products Labeling Act and the Federal 
Trade Commission Act through false and deceptive labeling, 1 invoicing 
and advertising of fur products. 

Thereafter and on July 27, 1961, respondent, his counsel and counsel 
supporting the complaint entered into an agreement authorizing the 
entry of a consent order to cease and desist the practices charged with- 
out further notice. Said agreement was duly approved by the Chief, 
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Division of Enforcement, Bureau of Textiles and Furs and the Direc- 
tor and Assistant Director of the Bureau of Textiles and Furs. It was 
presented to the undersigned on August 9, 1961. 

The hearing examiner finds that said agreement includes all of the 
provisions required by Section 3.25(b) of the Rules of the Commission, 
that is: 

A. An admission by respondent of all jurisdictional facts alleged 
in the complaint. 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the order; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record of 
the proceeding unless and until it becomes a part of the decision of 
the Commission ; 

(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint and the agreement; 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 

C. Waivers of : 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the hearing examiner and the 
Commission. 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the agreement. 

In addition the agreement contains the following provision: A state- 
ment that the signing of said agreement is for settlement purposes only 
and does not constitute an admission by respondent that he has vio- 
lated the law as alleged in the complaint. 

Having considered said agreement, including the proposed order, 
and being of the opinion that it provides an appropriate basis for 
settlement and disposition of this proceeding; the hearing examiner 
hereby accepts the agreement but orders that it shall not become a part 
of the official record unless and until it becomes a part of the decision 
of the Commission. 

The following jurisdictional findings are made and the following 
order issued : 

1. Egon Seiden is an individual trading as Seiden’s Furs, with office 
and principal place of business located at 935 Broadway, Kansas City, 
Missouri. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


693-490—64——_ 64 
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Order 59 E.T.C.. 
ORDER 


It is ordered, That Egon Seiden individually and trading as Seiden’s 
Furs or under any other trade name, and respondent’s representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the introduction into commerce, or the sale, 
advertising, or offering for sale in commerce, or the transportation 
or distribution in commerce of any fur product, or in connection with 
the sale, advertising, offering for sale, transportation, or distribution 
of any fur product which is made in whole or in part of fur which 
has been shipped and received in commerce, as “commerce,” “fur” 
and “fur product” are defined in the Fur Products Labeling Act, do 
forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Falsely or neta labeling or otherwise identifying any such 
product as to the name or names of the animal or animals that pro- 
duced the fur from which such product was manufactured. 

B. Falsely or deceptively labeling or otherwise identifying such 
products as to the regular prices or values thereof by any represen- 
tation that the regular or usual prices of such products are any amount 
in excess of the prices at which respondent has usually and customarily 
sold such products in the recent regular course of business. 

C. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act. 

D. Failing to set forth the term “Dyed Broadtail eed Lamb” 
im the manner required. 

KE. Setting forth on labels affixed to fur products, information re- 
quired under Section 4(2) of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder mingled with non- 
required information. 

2. -Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b) (1) of the 
Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder in abbreviated form. 

3. Falsely or deceptively advertising fur sities through the use 
of any advertisement, representation, public announcement, or notice 
which is intended to a promote or assist, directly or ene in 
the sale, or offering for sale of fur products and which: 

A. Fails to disclose: 
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1. The name or names of the animal or animals producing the fur 
or furs contained in the fur products as set forth in the Fur Products 
Name Guide and as prescribed under the Rules and Regulations. 

2. That the fur product contains or is composed of bleached, dyed, 
or otherwise artificially colored fur, when such is the fact; 

B. Makes use of comparative prices or percentage savings claims 
unless such compared prices or claims are based upon the current 
market value of the fur product or upon a bona fide compared price 
at a designated time. 

C. Represents directly or by implication that respondent owns and 
operates a factory storeroom, or similar establishment, and savings 
can be effected fromthe purchase of fur products at such factory store- 
room or similar establishment, when such is not the fact. 

D. Represents directly or by implication that the regular or usual 
price of any fur product is any amount which is in excess of the price 
at which respondents have usually and customarily. sold such pro- 
ducts in the recent regular course of business. 

4. Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondents full and adequate records disclosing 
the facts upon which such claims and representations are based. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 24th day of October 1961, become the decision 
of the ies nnnesion- and, accordingly : 

It is ordered, That the respondent. herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist. 


In THe Marrer or 


THE YOUNG MEN’S SHOP OF WASHINGTON, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8098. Complaint, Aug. 25, 1960—Decision, Oct. 25, 1961 


Consent order requiring Washington, D.C., retailers of men’s and boys’ wearing 
apparel to cease making deceptive price and savings claims in advertising 
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and labeling—such as “. . . Summer Suits Reg. $59.95 now $39.99”, “Were 
$39.50 now $29.99”, “Rayon Silk $59.50 Sale Price $39.99”, ete.—when the 
higher prices thus set out were not regular retail prices. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Young Men’s 
Shop of Washington, Inc., a corporation, and Martin B. Levy, Presi- 
dent, and Jacob Wolk, Secretary-Treasurer, individually and as of- 
ficers of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in its public inter- 
est, hereby issues its complaint stating its changes in that respect as 
follows: 

ParacrarpH 1. Respondent The Young Men’s Shop of Washing- 
ton, Inc. is a corporation organized, existing and doing business under 
and by virtue of the laws of the District of Columbia with its princi- 
pal place of business located at 1319-21 F. Street, NW., in the District 
of Columbia. Said corporation trades under the name of Young 
Men’s Shop and is engaged in the sale of men’s and boys’ wearing 
apparel in stores located in the District of Columbia and in Arlington 
County, Virginia. 

Respondents Martin B. Levy and Jacob Wolk are officers of the 
corporate respondent and maintain business offices at the same address 
as the corporate respondent. These individual respondents formulate, 
direct and control the acts, policies and practices of the corporate 
respondent. 

Par. 2. In the course and conduct of their business respondents 
have sold their products at retail to customers in the District of Co- 
lumbia and in the State of Virginia and maintain, and at all times 
mentioned herein have maintained, a substantial course of trade in 
said products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 8. In the course and conduct of their business, at all times 
mentioned herein, respondents are now and have been, in substantial 
competition, in commerce, with corporations, firms and individuals in 
the sale of products of the same general kind and nature as those sold 
by the respondents. 

Par. 4. In the course and conduct of their gasinos respondents 
have caused advertisements to be inserted in newspapers circulated in 
the District of Columbia and in States adjacent thereto in which their 
merchandise was offered at alleged reduced prices. Among and typical 
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of the statements made in said advertisements, but not all inclusive 
thereof, are the following: 


Reorganization Sale. Our Entire Stock of Suits, Topcoats, Sportscoats and 
Slacks. Reduced from 20% to 30% Off. 


*® * * 
Group Silk Blend Summer Suits Reg. $59.95 now $39.99. 
* * * 


Sport Coats. Year Around Weights and Summer Madras Cottons, in newest 
patterns. 


Were $39.50 now $29.99. 

Respondents also attached tickets to the suits and sportcoats re- 
ferred to in the aforesaid advertisements upon which was printed, 
respectively among other things, the following: 


Rayon Silk $59.50 Sale Price 
$39.99 and 
$39.50 Sale Price $29.99 


Par. 5. By and through the use of the aforesaid statements, and 
others of the same import not specifically set out herein, respondents 
represented that the higher prices set out in the advertisements and 
on the labels under the designation of “Reg” and “Were” and not 
specifically designated, were the prices at which the suits and sport- 
coats had been soid at retail by respondents in the recent, regular 
course of their business and that the differences between the higher 
prices and lower sales prices represented savings from respondents’ 
usual and customary retail prices for said merchandise in the recent, 
regular course of business. 

Par. 6. Said statements and misrepresentations were false, mis- 
leading’ and deceptive. In truth and in fact, the higher prices. set 
out in said advertisements were not the prices at which respondents 
had sold the said suits and sportcoats at retail in their recent, regu- 
lar course of business but were in excess of such prices and the dif- 
ference between said prices and the lower sales prices did not represent 
savings from respondents’ usual and customary retail prices for said 
merchandise in the recent, regular course of business. 

Par. 7. The use by the respondents of the aforementioned false, 
misleading and deceptive statements and representations has had, 
and now has, the capacity and tendency to mislead and deceive a 
substantial portion: of the public intothe*erroneous and” mistaken 
belief that such statements and representations were, and are true, 
and into the purchase of a substantial amount of respondents’ mer- 
chandise because of said erroneous and mistaken belief. As a result 
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thereof, trade has been unfairly diverted to respondents from their 
said competitors and injury has thereby been done to competition in 
commerce. 

Par. 8. The acts and practices. of respondents, ¢ as herein alleged, 
were, and are, all of the prejudice and injury of the public and of 
respondents’ competitors and. constituted, and now constitute, unfair 
and deceptive acts and practices and ynfair methods of competition, 
in commerce, within the intent. and meaning of the. Federal Trade 
Commission Act. 


Messrs. Michael P. Hughes and Morton Nesmath ene the 
complaint. 

Steptoe & Johnson by Mr. I. Martin Leavitt, of Washington, D. 0, 
for respondents:. ! 


‘Inrrtau Deciston by John B. Podesta Hearing Examiner 


On August 25, 1960, the Federal Trade Commission issued a com- 
plaint charging that the above-named respondents had violated the 
provisions at the Federal Trade Commission Act: The complaint 
alleged that. respondents had made false, misleading and deceptive 
statements’ and representations with regard to their merchandise. 

After issuance and service of the complaint the respondents, their 
counsel, and counsel supporting the complaint entered into an agree- 
ment for a consent:order. Under the terms of the agreement the 
undersigned hearing examiner issued an initial decision on February 
28, 1961.and on April 7, 1961 the Commission issued an order which 
vacated the hearing exanuiner’s initial -decision:and remanded the case 
to the hearing examiner requesting additional information m sup- 
port of the proposed dismissal of the complaint as to Jacob. Wolk, as 
an individual. Additional information has been set out in-an affi- 
davit, dated June 30, 1961, executed by Martin B. Levy, President 
of said corporation. ‘The affidavit attached to and made a part of 
the agreement states that respondent Jacob Wolk, although an officer, 
has not:at any time formulated, directed or controlled corporate 
policy, nor has he participated in the acts and practices of the cor- 
poration, including the ‘alleged unfair trade practices set. forth in 
the complaint and also that. he does not own any stock of the cor- 
poration. Accordingly, the term “respondents,” as hereinafter used; 
does not include Jacob Wolk in his individual capacity. of ire 

Said agreement further provides as: follows: ‘Respondents: aa all 
jurisdictional facts; the complaint may be used in construing the 
terms of the order ; shi order shall have the same force and effect as 
if entered after-a full hearing and the said-agreement shall not become 
a part of the official record of the proceeding unless and until it be- 
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comes a part of the decision of the Commission; the record herein shall 
consist solely of the complaint and the agreement; respondents waive 
the requirement that the decision must contain a statement of findings 
of fact and conclusions of law; respondents waive further procedural 
steps before the hearing examiner and the Commission, and the order 
may be altered, modified, or set aside in the manner ‘provided by 
statute for other orders; respondents waive any T right to challenge 
or contest the validity af the order entered in accordance with the 
agreement and the signing of said agreement is for settlement pur- 
poses only and does not constitute’ an admission by respondents _ 
they have violated the law as alleged i in the complaint. PT 6G1p 

The undersigned hearing’ examiner having considered the agree- 
ment and proposed order, Hereby accepts such agreement, makes ‘the 
following jurisdictional findings, and issues the following order: « ' 


_ JURISDICTIONAL FINDINGS | 


1.-Respondent The Young Men’s Shop of Washington, ce 1S & 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the District of Columbia. Said corporation trades 
under the name of Young:Men’s Shop with its principal place of busi- 
ness located at 1319-21 F Street, N.W., in the District of Columbia. 

2. Respondents Martin B. Levy and Jacob Wolk are officers of the 
corporate respondent. Respondent Martin B. Levy formulates, di- 
rects and controls the acts and practices of the corporate respondent. 
Their address is the same as that of the corporate respondent. 
3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named 
and the proceeding is in the public interest. 


ORDER 


It is ordered, That respondents The Young Men’s Shop of Wash- 
ington, Inc., a corporation, and its officers, and Martin B. Levy, indi- 
vidually and as an officer of said corporation, and Jacob Wolk, as an 
officer of said corporation, and respondents’ representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or ee of men’s or 
boys’ clothing, or other merchandise, in commerce, as “commerce” is 
defined in’ the’ Federal Trade Commission Act, do forthwith cease and 
desist. from : 

1. Representing, directly or by implication: 

(a) That any amount is respondents’ customary and usual retail 
price of their merchandise, when it is in excess of the price at, which 
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said merchandise is usually and customarily sold at retail by respond- 
ents in the recent, regular course of business; 

(b) That any savings are afforded from respondents’ customary 
and usual retail prices in the purchase of their merchandise unless 
the price at which such merchandise is offered constitutes a reduction 
from the price at which it has been usually and customarily sold at 
retail by the respondents in the recent, regular course of business. 

2. Using the term “Reg.” or the word “Were” or any other term or 
words of the same import, in connection with the retail prices of their 
merchandise unless such prices are the prices at which the merchan- 
dise referred to has been usually and customarily sold at retail by 
respondents in the recent, regular course of business. 

3. Misrepresenting in any manner the amount of savings available 
to purchasers at retail of their merchandise, or the amount by which 
the retail price of said merchandise is reduced from the price at which 
it is usually and customarily sold at retail by respondents in the 
recent, regular course of business. 

It is further ordered, That the complaint be dismissed as to Jacob 
Wolk, individually. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hear- 
ing examiner shall on the 25th day of October, 1961, become the 
decision of the Commission ; and, accordingly: 

It is ordered, That respondents, The Young Men’s Shop of Wash- 
ington, Inc., a corporation; Martin B. Levy and Jacob Wolk, as offi- 
cers of said corporation; and Martin B. Levy, individually, shall 
within sixty (60) days after service upon them of this order, file with 
the Commission a report'in writing setting forth in detail the manner 
oe form in which they have complied with the order to cease and 

esist. 


In Tue Marrer or 


CROMIT PRODUCTS CORPORATION TRADING AS 
ALBICROME PRODUCTS ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8303. Complaint, Mar. 3, 1961—Decision, Oct. 25, 1961 


Consent order requiring Boston manufacturers of alleged chrome plating kits 
to cease representing falsely that purchasers of such kits could instantly 
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- chromeplate worn and pitted metal surfaces with a copper-nickel-chrome 
build-up and achieve the same finish and durability as imparted by com- 
. mercial electroplating methods. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Cromit Products 
Corporation, a corporation, and Donald L. Albion, Charles Albion, 
and Roland Albion, individually and as officers of the corporate re- 
spondent, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent Cromit Products Corporation is a cor- 
poration organized and existing under and ‘by virtue of the laws.of 
the State of Massachusetts. Said corporation trades under the name 
of Albicrome Products. Its office and principal place of business is 
located at 90 Brookline Avenue, Boston, Massachusetts. 

Respondents Donald L. Albion, Charles Albion and Roland Albion 
are officers of the corporate respondent and they formulate, direct and 
contro] the acts and practices of the corporate respondent, as herein- 
after set forth. Their business address is the same as that of the 
corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 

been, engaged in the manufacture, advertising, offering for sale, sale 
and distribution of alleged chrome plating kits to distributors and re- 
tailers for resale to the public. 
- Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said product, 
when sold, to be shipped from their place of business in the State of 
Massachusetts to purchasers thereof located in various other States of 
the United States and maintain and at all times mentioned herein 
have maintained, a substantial course of trade in said product in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par.4, Inthe course.and conduct of their business and for the pur- 
pose of inducing the sale of their product, respondents make and have 
made certain statements, in connection with and for the purpose of 
inducing the sale of their products. Typical, but not all inclusive, 


of said statements are the following: 


Now Crome Plate Metal Instantly. 
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‘ Actually replaces worn, rusted or pitted metal,(once smoothed and cleaned ) 
on your car—in your home and Office in seconds. — 

Same copper-nickel-chrome build-up and durability as in old-fashioned electro- 
plating, but at a fraction of the cost : 

Brilliant, Durable Plating Results In Seconds Hvery Time With Albicrome. 

. Par. 5. Through the use of the aforesaid statements the respond- 

ents represent that purchasers of such kits may instantly chromeplate 
worn and pitted metal surfaces (after cleaning and smoothing) with 
a,copper-nickel-chrome build-up, and achieve the same finish and dura- 
bility as imparted by commercial electroplating methods. 
..'Par. 6. In truth and in fact, respondents’ kits will not chorme- 
plate metal instantly nor will they supply the same copper-nickel- 
chrome build-up, and duvahilis as a commercial chrome-electroplated 
surface, 

Par. 7. In the ce of “9 eee at. all times enianad 
herein, respondents have been in:substantial competition, in commerce, 
with corporations, firms and individuals engaged ‘in chrome electro- 
plating. . 

Par. 8. The use e by respondents. of the aforesaid ze se misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- | 
chasing public into the erroneous and mistaken belief.that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ products by reason of. said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ents from-their competicors and substantial injury has thereby been, 
and is being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents,.as herein 
alleged, were and are all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Ames W: Williams tor the Commission, 
Mr. Donald L, Albion, of Boston, Mass., for respondents. 


Initia Deciston py Herman Tocker, Heartnc ExaMINER 


' The respondents in this case are Cromit Products Corporation, a 
corporation organized and existing under the laws of the State of Mas- 
sachusetts, Donald L. Albion, Charles M. Albion (named in the com- 
plaint as Charles Albion) and Roland A. Cormier (named in the com- 
plaint as Roland Albion). The individual respondents were charged 
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both individually and as officers of the corporate respondent. Their 
business is now conducted at 22 Elkins Street, in South Boston, 
Massachusetts. 

‘The complaint was issued March 3, 1961, and it was wiped therein 
that the respondents had violated the Feasial Trade Commission Act 
by misrepresenting the plating qualities of the materials in so-called 

“chrome plating’ kits” advertised — sold by them in commerce _ 
resale to the public. 

All the respondents have entered into an agreement with counsel 
supporting the complaint whereby they have consented to a proposed 
order to cease and desist, coupled with a provision for the dismissal 
of the complaint as to Rolaiid A. Cormier, in his individual capacity. 

As appears from the agreement, Roland A. Cormier is nominally 
an officer of the-corporate respondent but he performs no services for 
it, he has no financial interest in it, and he receives no remuneration 
from it. ‘These being the facts, there does not appear to be any reason 
to extend any action taken against the respondents in this proceeding 
to him as an individual. To the extent that he continues as an officer 
of the corporation, he will be bound by such action in his capacity as 
an officer. The agreement, while stipulating that the complaint shall 
be dismissed as to him in his individual capacity, provides for includ- 
ing him in the cease-and: desist: order as a corporate officer. 

The Hearing Examiner is, therefore, of the opinion that .the agree- 
ment disposes of all the issues involved in this proceeding. 

_ In the agreement it is expressly provided that the signing thereot 

is for settlement purposes only and does not constitute an admission 
by the respondents that they have violated the law as in the complaint 
alleged. 
_ By its terms, the respondents admit all the jurisdictional facts 
alleged in the fale etter and they agree that the record herein may be 
taken as if the Commission had made findings of jurisdictional facts 
in accordance with the allegations. 

By the agreement, the respondents expressly waive any fiver 
procedural steps before the Hearing Examiner and the Commission ; 
the making of findings of fact or conclusions of law; and all rights 
they may have to challenge or contest. the validity of the order to cease 
and desist to be entered in accordance therewith. 

Respondents further agree that the order to cease and desist, to be 
issued in accordance with the agreement, shall have the same force 
and effect as if made after a full hearing. 

«, It is further provided in said agreement that the same, together with 
the complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order to be 
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issued pursuant to the agreement; and that such order may be altered, 
modified or set aside in the manner prescribed by the statute for orders. 
of the Commission. 

The Hearing Examiner has considered the agreement and the pro- 
posed order therein contained, and, it appearing that said agreement 
and order provide for an aii pipa ate disposition of this proceeding, 
the same is hereby accepted and shall be filed upon becoming part of 
the Commission’s decision in accordance with Sections 3.21 and 3.25. 
of the Rules of Practice. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondents named herein, 
and that this proceeding is in the interest of the public, and issues: 
the following order: 

ORDER 


It:is ordered, That respondents Cromit Products Corperation, a 
corporation, doing business under its own name or trading as Albi- 
crome Products, or under any other name, and its officers, and Donald 
L. Albion and Charles Albion, individually and as officers of said 
corporation, and Roland Cormier, as an officer of said corporation, 
and respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the manufac- 
turing, advertising, offering for sale, sale and distribution of their 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, 
directly or by fuaplicntion that: 

1. Their kits or components will produce a chromium plating. 

2. Their kits will provide a copper-nickel-chrome build-up. 

3. The coating produced by the use of said kits is comparable in 
durability to the finish imparted by commercial electroplating. 

It ts further ordered, That the complaint be and the same hereby is 
dismissed as to respondent Roland Cormier, individually. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 25th day of October 1961, become the decision 
of the Commission; and, accordingly : 

It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file maith the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


' KOSAK FURS, INC., ET AL. 1005 
Complaint 
In tHe Marrer or 


‘-KOSAK FURS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 8348. Complaint, Apr. 5, 1961—Decision, Oct. 25, 1961 


Consent order requiring New York City furriers to cease violating the Fur Prod- 
ucts Labeling Act by failing to set forth the term “dyed Mouton processed 
Lamb” where required on invoices of fur products and failing in other 
respects to comply with invoice requirements, and by furnishing false 
guaranties that certain of their fur products were not misbranded, falsely 
invoiced, or falsely advertised. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Kosak Furs, Inc., a corporation, and Fred Kosak 
and Sol Horowitz, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrarpH 1. Respondent Kosak Furs, Inc. is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of New York with its office and principal place of business 
located at 305 Seventh Avenue, New York 1, New York. 

Respondents Fred Kosak and Sol Horowitz are officers of the 
corporate respondent and control, direct and formulate the acts, 
practices and policies of the corporate respondent. Their address 
is the same as that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce, and in the manufacture for intro- 
duction into commerce, and in the sale, advertising, offering for sale, 
transportation and distribution, in commerce, of fur products; and 
have manufactured for sale, sold, advertised, offered for sale, trans- 
ported and distributed fur products which have been made in whole 
or in part of fur which had been shipped and received in commerce, 
as the terms “commerce”, “fur” and “fur product” are defined in the 
Fur Products Labeling Act. 
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Par. 3. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that the term “dyed Mouton processed Lamb” 
was not set forth where an election was made to use that term instead 
of Lamb in violation of Rule 9 of said Rules and Regulations. 

Par. 5. The respondents furnished false guaranties that certain 
of their fur products were not misbranded, falsely invoiced or falsely — 
advertised when respondents in furnishing such guarantees had reason. 
to believe the fur products so falsely guaranteed would be introduced, 
sold, transported or distributed, in commerce, in violation of Section 
10(b) of the Fur Products Labeling Act. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 


Mr. Charles W. O’Connell for the Commission. 
Mr. Charles Goldberg, New York, N.Y., for respondents. 


Inir1AL Decision sy Wini1am L. Pack, Heartne Examiner 


The complaint in this matter charges the respondents with certain 
violations of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder, and the Federal Trade Commission 
Act. An agreement has now been entered into by respondents and 
counsel supporting the complaint which provides, among other things, 
that respondents admit all of the jurisdictional allegations in the 
complaint; that the record on which the initial decision and the de- 
cision of the Commission shall be based shall consist solely of the 
complaint and agreement; that the inclusion of findings of fact and 
conclusions of law in the decision disposing of this matter is waived, 
together with any further procedural steps before the hearing exam- 
iner and the Commission ; that the order hereinafter set forth may be 
entered in disposition of the proceeding, such order to have the same 
force and effect as if entered after a full hearing, respondents speci- 
fically waiving any and all rights to challenge or contest the validity 
of such order; that the order may be altered, modified, or set aside in 
the manner provided for other orders of the Commission; that the 
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complaint may be used in construing the terms of the order; and that 
the agreement is for settlement purposes only and does not constitute 
an admission by respondents that they have violated the law as alleged 
in the complaint. 

The proposed order provides for the dismissal of the complaint as 
to respondent Sol Horowitz as an officer of the respondent corporation 
but not in his individual capacity. As it is evident from the agree- 
ment and an affidavit attached thereto that respondent Horowitz is 
no longer an officer of the corporation nor otherwise connected with it, 
such dismissal appears to be appropriate. 

The hearing examiner having considered the agreement and pro- 
posed order and being of the opinion that they provide an adequate 
basis for appropriate disposition of the proceeding, the agreement 
is hereby accepted, the following jurisdictional findings made, and 
the following order issued: 

1. Respondent Kosak Furs, Inc., is a New York corporation with 
its office and principal place of business located at 305 Seventh Avenue, 
New York, New York. 

Respondent Fred Kosak is an officer of the corporate respondent. 
His address is the same as that of the corporate respondent. 

Respondent Sol Horowitz is a former officer of the corporate re- 
spondent. His address is 2723 Brown Street, Brooklyn, New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Kosak Furs, Inc., a corporation, and 
its officers, and Fred Kosak, individually and as an officer of said 
corporation, and Sol Horowitz, individually, and respondents’ rep- 
resentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction or manufacture 
for introduction, into commerce, or the sale, advertising, offering for 
sale, transportation or distribution, in commerce, of fur products, or 
in connection with the sale, manufacture for sale, advertising, offering 
for sale, transportation or distribution of fur products which have 
been made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act, do forthwith cease and 
desist from: 

A. Falsely or deceptively invoicing fur products by: 

1. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 
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2. Failing to set forth the term “dyed Mouton processed Lamb” 
where an election is made to use that term instead of Lamb. 

B. Furnishing a false guarantee that any fur or fur product is not 
misbranded, falsely invoiced or falsely advertised when the respond- 
ents have reason to believe that such fur or fur product may be intro- 
duced, sold, transported or distributed in commerce. 

It is further orderd, That the complaint be, and the same hereby is, 
dismissed as to respondent Sol Horowitz as an officer of respondent 
corporation. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 25th day of 
October 1961, become the decision of the Commission; and, accord- 
ingly: 

It is ordered, That Kosak Furs, Inc., a corporation, Fred Kosak, 
individually and as an officer of said corporation, and Sol Horowitz, 
individually, shall within sixty (60) days after service upon them 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied 
with the order to cease and desist. 


In THe Marrer or 


TEXTRON, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 8433. Complaint, June 16, 1961—Decision, Oct. 25, 1961 


Consent order requiring manufacturers in Providence, R.I., to cease violat- 
ing the Wool Products Labeling Act by labeling fabrics “25% Wool, 70% 
Reprocessed Wool, 5% Nylon”, “60% Reprocessed Wool, 30% Wool, 10% 
Nylon”, and “100% Wool” and invoicing them similarly, when in fact the 
fabrics contained substantially less woolen fibers than thus indicated; fail- 
ing to show on labels the percentage of the total fiber weight of the con- 
stituent fibers; and failing in other respects to comply with labeling 
requirements, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Amerotron Company, a corporation, 
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hereinafter referred to as respondent, has violated the provisions of 
said Acts and the Rules and Regulations promulgated under the Wool 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent Amerotron Company, is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Rhode Island. Said respondent is a division of Tex- 
tron, Inc., with its office and principal place of business at 1407 Broad- 
way in New York, New York. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1959 respondent has 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and of- 
fered for sale in commerce, as “commerce” is defined in said Act, wool 
products as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by the re- 
spondent within the intent of the meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled 
or tagged with respect to the character and amount of the constituent 
fibers contained therein. 

Among such misbranded wool products were woolen fabrics labeled 
or tagged as: 

25%. Wool, 70% Reprocessed Wool, 5% Nylon, 

60% Reprocessed Wool, 30% Wool, 10% Nylon and, 

100 Wool%, 
whereas in truth and in fact each of said fabrics contained substan- 
tially less woolen fibers than represented. 

Par. 4. Certain of said wool products were further misbranded 
by respondent in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4(a) (2) of the Wool Prod- 
ucts Labeling Act and in the manner and form as prescribed by the 
Rules and Regulations promulgated thereunder. 

Among such misbranded wool products, but not limited thereto, were 
woolen fabrics which failed to show on the tags or labels attached 
thereto the percentage of the total fiber weight of the woolen fibers 
contained therein. 

Par. 5. Certain of said wool products were misbranded in violation 
of the Wool Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in that the labels attached to said wool products set out required in- 
formation descriptive of fiber content in abbreviated form, in violation 
of Rule 9 of the aforesaid Rules and Regulations. 
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Par. 6. Respondent, in the course and conduct of its business, as 
aforesaid, was and is in substantial competition in commerce with 
corporations, firms and individuals likewise engaged in the manufac- 
ture and sale of woolen fabrics. 

Par. 7. The aforesaid acts and practices of the respondent were 
and are in violation of the Wool Products Labeling Act of 1939 and 
the Rules and Regulations promulgated thereunder and constituted, 
and now constitute, unfair methods of competition and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Par. 8. In the course and conduct of its business respondent has 
described on invoices certain of its woolen fabrics as: 

70% Rep. Wool, 25% Wool, 5% Nyion ; 

70% Rep. Wool, 25% Wool, 5% Nylon. 

In truth and in fact, both said woolen fabrics contained substantially 
less woolen fibers than represented. 

Par. 9. The practice of respondent as set out in Paragraph Eight 
of falsely identifying the constituent fibers of its wool fabrics has had, 
and now has, the tendency and capacity to mislead and deceive pur- 
chasers of said products as to the true fiber content thereof and to 
misbrand products manufactured by them in which said fabrics were 
used. 

Par. 10. The acts and practices of the respondent set out in Para- 
graph Eight were all to the prejudice and injury of the public and 
of respondent’s competitors and constituted, and now constitute, un- 
fair methods of competition, and unfair and deceptive acts and prac- 
tices, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondent, Textron, Inc. (erroneously named in the complaint as 
Amerotron Company, a corporation) with violation of the Wool Prod- 
ucts Labeling Act of 1939 and the Federal Trade Commission Act, 
and an agreement by and between respondent and counsel supporting 
the complaint, which agreement contains an order to cease and desist, 
an admission by the respondent of all the jurisdictional facts alleged 
in the complaint, except the allegation that Amerotron Company is 
a corporation, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by re- 
spondent that it has violated the law as alleged in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission having considered said agreement and the order 
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there in and being of the opinion that they provide an adequate basis 
for appropriate disposition of the proceeding, the agreement is hereby 
accepted, the following jurisdictional finding are made, and the fol- 
lowing order is entered: 

1. Textron, Inc., is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Rhode Island, 
with its office and principal place of business located at 10 Dorrance 
Street, Providence, Rhode Island. Amerotron Company is a division 
of Textron, Inc. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondent, Textron, Inc., a corporation, and 
respondent’s representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction 
or manufacture for introduction into commerce, as “commerce” is 
defined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939, of woolen fabrics, or other “wool products”, 
as such products are defined in and subject to the Wool Products 
Labeling Act, do forthwith cease and desist from: 

A. Misbranding such products by : 

1. Falsely or deceptively tagging, labeling or otherwise identify- 
ing such products as to the character or amount of the constituent 
fibers contained therein ; 

2. Failing to securely affix to, or place on, each such product a stamp, 
tag or label or other means of identification showing in a clear and 
conspicuous manner each element of information required to be dis- 
closed by 4(a) (2) of the Wool Products Labeling Act of 1939. 

It is further ordered, That respondent, Textron, Inc., a corporation, 
and respondent’s representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of fabrics, or other products, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from : 

Misrepresenting the character or amount of the constitutent fibers 
contained in such products on invoices or shipping memoranda ap- 
plicable thereto, or on any other manner. 

It is further ordered, That the respondent herein shall, within 
sixty (60) days after service upon it of this order, file with the Com- 
méssion a report in writing getting forth in detail the manner and 
form in which it has complied with this order. 
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RALPH L. AUTRY TRADING AS NATURAL MINERALS 
PLUS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-11. Complaint, Oct. 31, 1961—Decision, Oct. 31, 1961 


Consent order requiring a Burbank, Calif., distributor of a drug preparation 
designated “Natural Minerals Plus” to cease misrepresenting the therapeu- 
tie properties of the product in advertisements in newspapers and maga- 
zines and other advertising media. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ralph L. Autry, an 
individual trading as Natural Minerals Plus, hereinafter referred 
to as respondent, has violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrary 1. Respondent Ralph L. Autry is an individual trad- 
ing as Natural Minerals Plus, with his principal office and place 
of business located at 1100 North Fairview Street in the City of 
Burbank, State of Calizornia. 

Par. 2. Respondent is now, and has been for more than one year 
last past, engaged in the sale and distribution of a preparation con- 
taining ingredients which come within the classification of drugs as 
the term “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondent for said preparation, the 
formula thereof and directions for use are as follows: 


Designation : Natural Minerals Plus. 
Description: A natural sedimentary mineral deposit to which Calcium, Phos- 
' phorus, Iron and Iodine have been added. 

Formula: Ingredients and sources: Calcium and Phosphorus from Dicaleium 
Phosphate; Iodine from dehydrated Kelp; Iron from Sodium Ferric Pyrophos- 
phate. The many trace minerals in this formula, for which no nutritional 
claims are made, come from a natural mineral deposit. 

5 tablets (the suggested daily ration) supply the following amounts: 

Calcium, 750 mg. 

Phosphorus, 565 mg. 

Iron, 37.5 mg. 

Iodine, 0.65 mg. 

Directions: Suggested Use: 5 tablets daily, with meals. 
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Par. 8. Respondent causes the said preparation, when sold, to be 
transported from his place of business in the State of California to 
purchasers thereof located in various other states of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said prep- 
aration in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. The volume of business in such commerce has 
been and is substantial. 

Par. 4. In the course and conduct of his said business, respond- 
ent has disseminated, and caused the dissemination of, certain ad- 
vertisements concerning the said preparation by the United States 
mails and by various means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, including, but not limited to, 
advertisements inserted in newspapers, magazines and other adver- 
tismg media, for the purpose of inducing and which were likely to 
induce, directly or indirectly, the purchase of said preparation; and 
has disseminated, and caused the dissemination of, advertisements con- 
cerning said preparation by various means, including but not limited to 
the aforesaid media, for the purpose of inducing and which were likely 
to induce, directly or indirectly, the purchase of said preparation in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set forth 


are the following: 
THEY SAID I WAS INCURABLE 


Read this amazing true story about how a man, in a world of pain, sickness 
and despair, was cured because of a chance meeting with a total stranger. 


MY DARKEST HOURS 


A stranger came to me and cured me when heartbreak was closing in from all 
side. JI am living proof of the wisdom of his advice. Then, in later years he 
came to me again to reveal another secret, the discovery of Natural Minerais 
Plus. 

Two and a half years before, I had been medically discharged with an “incur- 
able” disease from one of our biggest hospitals. I was blind, * * *. 

2h 4 Le 

The author, Ralph Autry, now the picture of glowing health * * * blind at 18, 
Ralph found a new life along with others whose minds were tortured by psycho- 
somatic fears of rheumatism, arthritis, weakness, nerves, insomnia, aches, pains 
and all kinds of other ailments. 

* a * 


I AM CURED 


* * * T have seen others follow that same advice and they were helped. 
Folks whose minds were tortured by psychosomatic fears of the agonizing miser- 
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ies of arthritis, rheumatism, constipation, indigestion, weakness, sleeplessness, 
depression; gnawing fear of all kinds of horrible ailments, aches and pains. 
Yes, they were helped by the same miracle that I had found. 

x * x 

* * * take Natural Minerals Plus for just 10 days, and then decide on its 
benefits. You must feel better by your own admission * * *. 

* * * please rush by Natural Minerals Plus tablets to me immediately en your 
faith guarantee. That means that I must begin to see results in just 10 
aysiu 

Grit, March 20, 1960 
Police Gazette, November 1960 

Par. 6. Through the use of said advertisements, and others simi- 
lar thereto not specifically set out herein, respondent has represented 
and is now representing, directiy and by implication, that the prepara- 
tion will be of bentfit in the treatment of, and will cure, blindness, 
rheumatism, arthritis, constipation, indigestion, weakness, nervous- 
ness, insomnia, depression, aches, pains, and all kinds of diseases. 

Par. 7. The said advertisements were and are misleading in mate- 
rial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact, the preparation will not be of benefit in the treat- 
ment of, or cure, blindness, rheumatism, arthritis, constipation, indi- 
gestion, weakness, nervousness, insomnia, depression, aches, pains, or 
any disease not caused by a deficiency of calcium or iodine. 

Par. 8. The dissemination by the respondent of the false advertise- 
ments, as aforesaid, constituted, and now constitutes, unfair and decep- 
tive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with vio- 
lation of the Federal Trade Commission Act, and the respondent hav- 
ing been served with notice of said determination and with a copy of 
the complaint the Commission intended to issue, together with a pro- 
posed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondent of all the jurisdictional facts set forth in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondent that the law 
has been violated as set forth in the complaint, and waivers and pro- 
visions as required by the Commission’s rules; and 
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The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Ralph L. Autry is an individual trading as Natural 
Minerals Plus, with his office and principal place of business located 
at 1100 North Fairview Street, in the City of Burbank, State of 
California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding is 
in the public interest. 

ORDER 


lt is ordered, That respondent, Ralph L. Autry, an individual trad- 
ing as Natural Minerals Plus, or under any other name, and respond- 
ent’s representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of the preparation designated “Natural Minerals 
Plus”, or any other preparation of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same name or any other name, do forthwith cease and desist, directly 
or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or indirectly, that said preparation 
will be of benefit in the treatment of, or cure, blindness, rheumatism, 
arthritis, constipation, indigestion, weakness, nervousness, insomnia, 
depression, aches, pains or any disease not caused by a deficiency of 
calcium or iodine. 

2. Disseminating or causing the dissemination of any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in Para- 
graph 1 hereof. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 
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In tHE MArrer OF 


~MAGICURE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THH FEDERAL TRADE COMMISSION ACT 


Docket C-12. Complaint, Oct. 31, 1961—Decision, Oct. Si, 1961 


Consent order requiring Columbus, Ohio, distributors of their “Magicure” device 
to cease representing falsely in advertising in letters, circulars, pamphlets, 
ete., that use of the device would stop bed wetting and correct the bed 
wetting habit. 

CoMPLAINT 


Pursuant to the provisions cf the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Magicure, Inc., a 
corporation, and Arthur C. Kinkead, Sr., and William Kinkead, indi- 
vidually and as officers of the said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondent Magicure, Inc., is a corporation orga- 
nized and existing under and by virtue of the laws of the State of 
Ohio. . Its office and principal place of business is located at 600 East 
Town Street, Columbus 15; Ohio. 

Respondents Arthur C: Kinkead, Sr., and William Kinkead are 
officers of the respondent corporation. They formulate, direct and 
control the acts and practices of the respondent corporation, includ- 
ing those hereinafter set forth. The address of the individual re- 
spondents is the same as that of the corporate respondent. 

Par. 2. Respondents are now and for some time last past have 
been engaged in the offering for sale, sale and distribution of a device, 
which comes within the classification of devices as the term “devices” 
is defined in the Federal Trade Commission Act, designated as “Magi- 
cure”, for use in cases of enuresis, or bed-wetting. 

Par. 3. Respondents, in the course and conduct of their business, 
have caused said device, when sold, to be transported from their place 
of business in the State of Ohio to purchasers located in various states 
of the United States. Respondents maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in said 


device, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 
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Par. 4. In the course and conduct of said business, respondents 
have disseminated, and caused the dissemination of, certain advertise- 
ments concerning the said “Magicure” by the United States mails and 
by various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including, but not limited to, circulars, letters 
and pamphlets for the purpose of inducing, and which were likely to 
induce, directly or indirectly, the purchase of said “Magicure” and 
have disseminated, and caused the dissemination of, advertisements 
concerning the said “Magicure” by various means, including but not 
limited to the aforesaid media, for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase in the Federal 
Trade Commission Act. 

Par. 5. Among and typical, but not all inclusive, of the statements 
and representations contained in said advertisements disseminated as 
hereinabove set forth are the following: 

Bed-wetting can be corrected, without the use of diets, drugs, or even the 
restriction of liquids, just a short training program. 

With the use of my remarkable new training method, you should not have 
a wet bed again even the first night you start the training.: 

. .. the Magicure methods that’s guaranteed to stop bed-wetting. 

Par. 6. Through the use of said advertisements, and others similar 
thereto but not specifically set out herein, respondents have repre- 
sented, and are now representing, directly or by implication, that the 
use of said device will stop bed-wetting and correct the bed-wetting 
habit. 

Par. 7. Thesaid advertisements were, and are, misleading in mate- 
rial respects and constituted, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact, use of the said device will not be effective in stop- 
ping bed-wetting or correcting the bed-wetting habit except in cases 
of functional bed-wetting not involving organic defects or diseases. 

Par. 8. Respondents do not guarantee the device “Magicure” in 
every respect. The terms, conditions and extent to which such guar- 
antee applies and the manner in which the guarantor will perform 
thereunder are not disclosed in the advertisements. 

Par. 9. The dissemination by respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitutes, unfair and de- 
ceptive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents 
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having been served with notice of said determination and with a 
copy of the complaint the Commission intended to issue, together 
with a proposed form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for set- 
tlement purposes only and does not constitute an admission by re- 
spondents that the law has been violated as set forth in the complaint, 
and waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order : 

1. Respondent, Magicure, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Ohio, with its office and principal place of business located at 600 East 
Town Street, in the City of Columbus, State of Ohio. 

Respondents Arthur C. Kinkead, Sr., and William Kinkead are 
officers of said corporation. They formulate, direct and control the 
policies, acts and practices of said corporation, and their address is the 
same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 


ORDER 


It is ordered, That respondent Magicure, Inc., a corporation, and its 
officers, and respondents Arthur C. Kinkead, Sr., and William Kin- 
kead, individually and as officers of said corporation, and respondents’ 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the sale of a device known 
as “Magicure”, or any other device which functions in substantially 
the same manner, do forthwith cease and desist from, directly or 
indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of said device is of value in stopping bed-wetting 
or correcting the bed-wetting habit unless expressly limited, in a clear 
and conspicuous manner, to cases of bed-wetting not caused by organic 
defects or diseases. 
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(b) That said device is guaranteed, unless the terms, conditions and 
extent to which such guarantee applies and the manner in which the 
guarantor will perform thereunder are clearly and conspicuously 
disclosed. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in 
Paragraph 1, above. 

It ts further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THE MaTrer oF 


JACOB KLAFF TRADING AS FRANCINE’S ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-13. Complaint, Oct. 31, 1961—Decision, Oct. 31, 1961 


Consent order requiring Boston furriers to cease violating the Fur Products 
Labeling Act by representing falsely in advertisements in newspapers 
that they operated a “millionaire thrift salon”, and that fur products 
offered for sale were “new arrivals, flown in from Hollywood”, from 
“stage, screen and TV stars” and “social register society”, etc.; and by 
failing to keep adequate records as a basis for pricing claims. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Jacob Klaff, an individual trading as Francine’s, 
and Howard Klaff, an individual and manager of Francine’s, herein- 
after referred to as respondents, have violated the provisions of said 
Acts and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

Paracrary 1. Jacob Klaff is an individual trading as Francine’s 
with his office and principal place of business located at 10 West 
Street, Boston, Massachusetts. Howard Klaff is an individual and 
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manager of Francine’s with his office and principal place of business 
located at the same address. Both individual respondents control, 
direct and formulate the acts, practices, and policies of the said 
Francine’s. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation, and 
distribution, in commerce, of fur products; and have sold, advertised, 
offered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondents caused the dissemination in commerce, as “commerce”, 
is defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act, and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 4. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of The Boston Globe, a newspaper published in 
the City of Boston, State of Massachusetts, and having a wide circula- 
tion in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Represented that they own and operate a “millionaire thrift 
salon” when such was not the fact in violation of Section 5(a) (5) of 
the Fur Products Labeling Act. 

(b) Represented that the fur products offered for sale were “just 
unpacked, new arrivals, flown in from Hollywood”, when such was not 
the fact in violation of Section 5(a) (5) of the Fur Products Labeling 
Met. 

(c) Represented that the fur products offered for sale were “former- 
ly proudly owned and briefly worn by some of America’s best dressed 
women” when such was not the fact in violation of Section 5(a) (5) 
of the Fur Products Labeling Act. 

(d) Represented that the fur products offered for sale were from 
“stage, screen and TV stars” when such was not the fact in violation 
of Section 5(a) (5) of the Fur Products Labeling Act. 
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(e) Represented that the fur products offered for sale were from 
“envied society women” when such was not the fact in violation of 
Section 5(a) (5) of the Fur Products Labeling Act. 

(f) Represented that the fur products offered for sale were from 
“social register society” when such was not the fact in violation of 
Section 5(a) (5) of the Fur Products Labeling Act. | 

Par. 5. In advertising fur products for sale as aforesaid respond- 
ents made pricing claims and representations, of the types covered 
by subsections (a), (b), (c) and (d) of Rule 44 of the Regulations 
under the Fur Products Labeling Act. Respondents in making such 
claims and representations failed to maintain full and adequate records 
disclosing the facts upon which such pricing claims and representa- 
tions were based in violation of Rule 44(e) of the said Rules and 
Regulations. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Prod- 
ucts Labeling Act, and the respondents having been served with 
notice of said determination and with a copy of the complaint the 
Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent Jacob Klaff is an individual trading as Francine’s 
and respondent Howard Klaff is an individual and manager of 
Francine’s. Both respondents have their office and principal place 
of business located at 10 West Street, in the city of Boston, State 


of Massachusetts. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Jacob Kaff, an individual trading as Francine’s 
‘or under any other name, and Howard Klaff, an individual and man- 
ager of Francine’s and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the introduction into commerce, or the sale, advertising, 
or offering for sale in commerce, or the transportation or distribution 
in commerce of fur products, or in connection with the sale, advertis- 
ing, offering for sale, transportation, or distribution of fur products 
which are made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act, do forthwith cease and 
desist from: 

1. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale or offering for sale of fur products and which: 

A. Represents directly or by implication that respondents own and 
operate a millionaire thrift salon or words of similar import when 
such is not the fact. 

B. Represents directly or by implication that fur products offered 
for sale were just unpacked, new arrivals flown in from Hollywood or 
words of similar import when such is not the fact. 

C. Represents directly or by implication that fur products offered 
for sale were formerly proudly owned and worn by some of America’s 
best dressed women or words of similar import when such is not the 
fact. 

D. Represents directly or by implication that fur products offered 
for sale are from stage, screen and TV stars or words of similar im- 
port when such is not the fact. 

EK. Represents directly or by implication that fur products offered 
for sale were formerly owned by envied society women or words of 
similar import when such is not the fact. 

F’. Represents directly or by implication that fur products offered 
for sale are from social register sources or words of similar import 
when such is not the fact. 

2. Making pricing claims and representations of the types covered 
by subsections (a), (b), (c) and (d) under Rule 44 of the Regulations 
under the Fur Products Labeling Act unless there are maintained full 
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and adequate records disclosing the facts upon which such claims and 
representations are based. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THe Marrer or 
MARIE ANTOINETTE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACT 


Docket C-14. Complaint, Oct. 31, 1961—Decision, Oct. 31, 1961 


Consent order requiring Austin, Tex., furriers to cease violating the Fur Products 
Labeling Act by labeling fur products falsely with respect to the country of 
origin of the fur; by failing to disclose on invoices the true animal name of 
fur, the country of origin of imported furs or when fur was artificially col- 
ored; by newspaper advertising which failed to disclose the names of ani- 
mals producing certain furs, to set forth the terms “Dyed Mouton Lamb” 
and “Dyed Broadtail-processed Lamb’ where required, and represented 
selling prices as reduced from regular prices which were in fact fictitious; 
by failing to maintain adequate records as a basis for price and value claims ; 
and by failing in other respects to comply with labeling, invoicing, and ad- 

' vertising requirements. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Marie Antoinette, Inc., a corporation and Frank Fuc- 
cello and Mary Virginia Soderberg, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent Marie Antoinette, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Texas. Individual respondents Frank Fuccello and 
Mary Virginia Soderberg are Vice-President, and Secretary-Treas- 
urer, respectively of the corporate respondent. Said individual re- 
spondents cooperate in formulating, directing and controlling the acts, 
policies and practices of the corporate respondent including the acts 


1024 FEDERAL’ TRADE COMMISSION DECISIONS 
Complaint 59 B.T.C. 


and practices hereinafter referred to. All respondents have their 
offices and principal place of business at Marie Antoinette, Inc., 10th 
and Congress Streets, Austin, Texas. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu- 
tion, in commerce, of fur products; and have sold, advertised, offered 
for sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce”, “fur” and “fur products” are 
defined in the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled or otherwise falsely and deceptive- 
ly identified with respect to the country of origin of the imported furs 
contained in the fur product, in violation of Section 4(1) of the Fur 
Products Labeling Act. 

Par. 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in ac- 
cordance with the Rules and Regulations promulgated thereunder in 
the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was mingled with non-required information, in violation of 
Rule 29(a) of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations pr omulgated thereunder 
was not completely set out on one Lae of labels, in violation of Rule 
29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in handwriting on labels, in violation of Rule 29(b) 
of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under were not set forth in the required sequence, in violation of Rule 
30 of said Rules and Regulations. 

(e) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereun- 
der was not set forth separately on labels with respect to each section 
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of fur products composed of two or more sections containing dif- 
ferent animal furs, in violation of Rule 36 of said Rules and Reg- 
ulations. 

(f) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced by the respondents in that they were not invoiced as re- 
quired by Section 5(b) (1) of the Fur Products Labeling Act, and 
in the manner and form prescribed by the Rules and Regulations 
promulgated thereunder. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were involces pertaining to such fur products which 
failed: 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur product was 
bleached, dyed or otherwise artificially colored, when such was the 
fact. 

3. To show the country of origin of the imported furs used in the 
fur product. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form, in violation of Rule 4 of 
said Rules and Regulations. 

(b) Required item numbers were not set forth on invoices, in vio- 
lation of Rule 40 of said Rules and Regulations. 

Par. 8. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondents caused the dissemination in commerce, as “commerce” 
is defined in said Act, of certain newspaper advertisements, concern- 
ing said products, which were not in accordance with provisions of 
Section 5(a) of the said Act and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 9. Among and included in the advertisements, as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the Austin Statesman, a newspaper published 
in the City of Austin, State of Texas, and having a wide circulation 
in said state and various other states of the United States. 
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By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide, in violation of Section 5(a) (1) of the 
Fur Products Labeling Act. 

(b) Failed to set forth the term “Dyed Mouton Lamb” in the man- 
ner required, in violation of Rule 9 of said Rules and Regulations. 

(c) Failed to set forth the term “Dyed Broadtail-processed Lamb” 
in the manner required, in violation of Rule 10 of said Rules and 
Regulations. 

(d) Represented prices of fur products as having been reduced from 
regular or usual prices where the so-called regular or usual prices were 
in fact fictitious in that they were not the prices at which said merchan- 
dise was usually sold by respondent in the recent regular course of 
business, in violation of Section 5(a) (5) of the Fur Products Labeling 
Act and Rule 44(a) of the said Rules and Regulations. 

(e) Contained information required under Section 5(a) of the Fur 
Products Labeling Act and the Rules and Regulations promulgated 
thereunder which was not set forth in type of equal size and conspicu- 
ousness and in close proximity with each other, in violation of Rule 
38(a) of said Rules and Regulations. 

Par. 10. Respondents in advertising fur products for sale as afore- 
said, made claims and representations respecting prices and values of 
fur products. Said representations were of the types covered by sub- 
sections (a), (b), (c),and (d) of Rule 44 of the Rules and Regulations 
promulgated under the Fur Products Labeling Act. Respondents in 
making such claims and representations failed to maintain full and 
adequate records disclosing the facts upon which such claims and rep- 
resentations were based in violation of Rule 44(e) of said Rules and 
Regulations. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices and unfair methods of competition in 
commerce under the Federal Trade Commission. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
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Labeling Act, and the respondents having been served with notice 
of said determination and with a copy of the complaint the Com- 
mission intended to issue, together with a proposed form of order; 
and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Marie Antoinette, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Texas, with its office and principal place of business located 
at 10th and Congress Streets, in the city of Austin, State of Texas. 

Respondents Frank Fuccello and Mary Virginia Soderberg are 
officers of said corporation. They formulate, direct and control the 
policies, acts and practices of said corporation, and their address is 
the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered That Marie Antoinette, Inc., a corporation and Frank 
Fuccello and Mary Virginia Soderberg, individually and as officers 
of said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the introduction into commerce, or the sale, advertising, or 
offering for sale in commerce, or the transportation or distribution 
in commerce of any fur product, or in connection with the sale, adver- 
tising, offering for sale, transportation, or distribution of any fur 
product which is made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and “fur 
products” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 


1028 FEDERAL TRADE COMMISSION DECISIONS 
Order 59 FTC. 


each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

B. Falsely or deceptively labeling or otherwise falsely and decep- 
tively identifying such fur product as to the country of origin of 
the imported furs contained therein. 

C. Setting forth on labels affixed to fur products: 

(1) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder, 
mingled with non-required information ; 

(2) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder, 
in handwriting. 

D. Failing to set forth the information required under Section 4(2) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in the required sequence. 

E. Failing to set forth the information required under Section 
4(2) of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder, on one side of the label. 

F. Failing to set forth on labels the item number or mark assigned 
toa fur product. 

G. Failing to set forth separately on labels attached to fur prod- 
ucts composed of two or more sections containing different animal furs 
the information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated ther onsets 
e respect to the fur comprising each section. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the 
Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b)(1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

C. Failing to set forth the item number or mark assigned to a fur 
product. 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement, or notice 
‘which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products, and which: 

A. Fails to disclose the name or names of the animal or animals 
producing the fur or furs contained in the fur product, as set forth 
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in the Fur Products Name Guide, and as prescribed under the Rules 
and Regulations. 

B. Fails to set forth the term “Dyed Mouton Lamb” in the manner 
required when an election is made to use that term! instead of the 
term “dyed lamb”. 

C. Fails to set forth the term “Dyed Broadtail-processed Lamb” in 
the manner required when an election is made to use that term instead 
of the word “Lamb”. 

D. Fails to set forth the information required under Section 5(a) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in types of equal size and conspicuousness 
and in close proximity with each other. 

EK. Represents directly or by implication that the regular or usual 
price of any fur product is any amount which is in excess of the price 
at, which respondents have usually and customarily sold such products 
in the recent regular course of business. 

4. Making pricing claims and representations of the types covered 
by subsections (a) (b)(c) and (d) of Rule 44 of the Rules and Reg- 
ulations promulgated under the Fur Products Labeling Act, unless 
there is maintained by respondents full and adequate records disclos- 
ing the facts upon which such claims or representations are based. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In Ton Marrer or 


FRANKLIN STORES CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-15. Complaint, Oct. 31, 1961—Decision, Oct. 31, 1961 


Consent order requiring a New York City corporation and its New Orleans 
subsidiary retailer of women’s apparel to cease such false representations in 
newspaper advertising as that the New Orleans store had “on sale... 25 
fabulous mink trimmed 100% cashmere coats $78, reg. $125” when the 
higher prices designated “reg.” were not the usual prices but were fic- 
titious; and to cease representing falsely, by price tickets affixed to cash- 
mere coats before shipment from the New York headquarters and in ad- 
vertising in New Orleans newspapers based thereon, that the usual price 
of $99 for cashmere coats was reduced 40% to $58, with consequent savings 
to purchasers. : 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason: to believe that Franklin Stores Corporation, and Mayfair of 
New Orleans, Inc., corporations, and Albert Rubenstein and Nathan 
Katz, as officers of said corporations, hereinafter referred to as re- 
spondents, have violated the provisions of said Acts and the Rules 
and Regulations promulgated under the Fur Products Labeling Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapn 1. Respondent Franklin Stores Corporation is a corpo- 
ration, organized, existing and doing business under and by virtue 
of the laws of the State of Delaware with its office and principal place 
of business located at 320 West 31st Street, New York, New York. 

Respondent Mayfair of New Orleans, Inc. is a corporation orga- 
nized, existing and doing business under and by virtue of the laws 
of the State of Delaware with its office and principal place of business 
located at 1013 Canal Street, New Orleans, Louisiana. It is a wholly 
owned subsidiary of Franklin Stores Corporation engaged in retail- 
ing women’s apparel. 

Respondents Albert Rubenstein and Nathan Katz are officers of 
both of said corporations and as such formulate, direct and control the 
acts and practices of the corporate respondents. Their address is the 
same as that of Franklin Stores Corporation. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en- 
gaged in the introduction into commerce and in the sale, advertising, 
and offering for sale, in commerce, and in the transportation and dis- 
tribution, in commerce, of fur products; and have sold, advertised, 
offered for sale, tr ansported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce, as the terms “commerce”, “fur” and “fur prod- 
uct” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act:and the Rules and Regulations promul- 
gated thereunder; and which advertisements were intended to aid, 
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promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 4. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in the March 20, 1960 and April 3, 1960 issues of The Times- 
Picayune, a newspaper published in the City of New Orleans, State of 
Louisiana, and having a wide circulation in said state and various 
other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

Represented, directly or by implication through such statements 
as “on sale Monday at Mayfair just 25 fabulous mink trimmed 100% 
cashmere coats $78, reg. $125” and “on sale just 81 beautiful mink 
trimmed suits $38 reg. $59.95. Buy now and save on the luxury suit 
of your dreams”, that the prices designated “reg.” were respondents’ 
usual and customary retail prices for the said fur products in the 
recent regular course of business, and that purchases at the lower 
prices would result in savings of the differences between the respec- 
tive higher and lower prices of the coats and suits. 

In truth and in fact, the higher prices in each instance designated 
by the term “reg.” were not respondents’ usual and customary prices 
in the recent regular course of business for the respective products 
advertised, but were fictitious prices, and the purchase of said prod- 
ucts at the lower prices would not result in savings to purchasers of 
the differences between higher and the lower prices of the respective 
products, all in violation of Section 5(a)(5) of the Fur Products 
Labeling Act and Rule 44(a) of said Rules and Regulations. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 

Par. 6. Respondent Mayfair of New Orleans, Inc., is now, and for 
some time last past has been, engaged in the advertising, offering for 
sale, sale and distribution, among other merchandise, of ladies’ cash- 
mere coats, to the public. 

Par. 7. In the course and conduct of its business respondent 
Franklin Stores Corporation purchases said cashmere coats in the 
State of New York, marks and affixes price tickets thereto and ships 
said merchandise to its subsidiary, respondent Mayfair of New Or- 
leans, Inc., for resale to the public. Respondent Mayfair of New 
Orleans, Inc., for the purpose of inducing purchases of said cashmere 
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coats, used the information appearing on said price tickets in adver- 
tisements inserted in newspapers of interstate circulation. 

Par. 8. Among and typical, but not all inclusive, of the statements 
appearing in the advertisements referred to in Paragraph Seven is the 
following: 

Cashmere Coats 
$99 values 
$58 
Buy now and 
Save 40% 

Par. 9. Through the use of said statement, as set forth above, re- 
spondents represented directly or by implication that the cashmere 
coats were usually and customarily sold at retail for $99 in the trade 
area in which the representation was made, and that customers pur- 
chasing the coats for $58 would realize a savings of approximately 
40% from the usual and customary price of the coats. 

Par. 10. The statement in said advertising was false, misleading 
and deceptive. In truth and in fact the amount of $99 was fictitious 
and in excess of the price at which said coats were usually and cus- 
tomarily sold at retail in said trade area and purchases of said coats at 
the lower price set out in the advertisement did not result in savings to 
purchasers amounting to the difference between the said lower price 
and said higher price. 

Par. 11. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of ladies’ cashmere 
coats of the same general kind and nature as those sold by respondents. 

Par. 12. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondents’ products by reason of said 
erroneous and mistaken belief. 

Par. 18. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public and 
of respondents’ competitors and constituted and now constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of Section 5(a) (1) of the Fed- 
eral Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
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violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondents of all the jurisdictional facts set forth in the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondents that the law 
has been violated as set forth in the complaint, and waivers and pro- 
visions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Franklin Stores Corporation is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Delaware with its office and principal place of business 
located at 320 West 31st Street, New York, New York. 

Respondent Mayfair of New Orleans, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Delaware with its office and principal place of business located 
at 1013 Canal Street, New Orleans, Louisiana. It is a wholly owned 
subsidiary of Franklin Stores Corporation engaged in retailing 
women’s apparel. ae 

Respondents Albert Rubenstein and Nathan Katz are officers of 
both of said corporations and as such formulate, direct and control the 
acts and practices of said corporations. Their address is the same as 
that of Franklin Stores Corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It 7s ordered, That Franklin Stores Corporation and Mayfair of 
New Orleans, Inc., corporations, and their officers, and Albert Ruben- 
stein and Nathan Katz, as officers of said corporations, and respond- 
ents’s representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce, or the sale, advertising, or offering for sale in commerce, or 
the transportation or distribution in commerce, of fur products, or in 
connection with the sale, advertising, offering for sale, transportation 
or distribution of fur products which are made in whole or in part of 
fur which has been shipped and received in commerce, as “commerce”, 
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“fur” and “fur product” are defined in the Fur Products Labeling 
Act, do forthwith cease and desist from: 

A. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale or offering for sale of fur products, and which : 

1. Represents directly or by implication that any amount is respond- 
ents’ usual and customary retail price of fur products when it is in 
excess of the price at which said products are usually and customarily 
sold by respondents in the recent regular course of business. 

2. Uses the word “Reg.” to describe or refer to the retail price of 
merchandise when such amount is not the price at which the mer- 
chandise has been usually and customarily sold by respondents at re- 
tail in the recent, regular course of business. 

3. Misrepresents in any manner the savings available to purchasers 
of respondents’ fur products. 

It is further ordered, That respondents Franklin Stores Corpora- 
tion and Mayfair of New Orleans, Inc., corporations, and their officers, 

and Albert Rubenstein, and Nathan Katz, as officers of said corpora- 

tions, and respondents’ agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of wearing apparel or any 
other merchandise in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Representing directly or by implication : 

(a) That any amount is the price at which merchandise is usually 
and customarily sold at retail in the trade area, or areas, where the 
representation is made, when it is in excess of such price. 

(b) That any savings are afforded in the purchase of merchandise 
from the price at which said merchandise is usually and customarily 
sold at retail in the trade area or areas where the representations are 
made unless the price at which it is offered constitutes a reduction 
from such price. 

2. Using the word “value” to describe or refer to the retail price 
of merchandise when such amount is not the price at which the mer- 
chandise has been usually and customarily sold at retail in the trade 
area, or areas, where the representation is made. 

3. Using percentage savings claims to represent that merchandise 
is offered at a reduction from the price at which said merchandise is 
usually and customarily sold at retail in the trade area, or areas, 
where the representation is made unless the price at which it is offered 
constitutes a reduction from such price. 

4. Misrepresenting in any manner the amount of savings available 
to purchasers of respondents’ merchandise from the price at which 
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said merchandise is usually and customarily sold in the trade area, 
or areas, where the representation is made. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
‘Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THe Marrer or 


SNAP-ON TOOLS CORPORATION 


‘ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 7116. Complaint, Apr. 10, 1958—Decision, Nov. 1, 1961 


‘Order requiring the manufacturer of a complete line of tools ranging from simple 
hand tools to complex electronic devices and automotive testing equipment, 
to cease entering into restrictive agreements with its independent dealers 
which unlawfully established resale prices for its products, restricted sales 
territories and the persons to whom dealers could sell, and provided that 
dealers, upon termination of their agreements, could not engage in a 
similar business within the same State for one year. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Snap-On Tools Cor- 
poration, hereinafter referred to as respondent, has violated the pro- 
visions of Section 5 of the Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in this respect as follows: 

Paracrary 1. Respondent herein is Snap-On Tools Corporation, 
a corporation organized, existing and doing business under the laws 
of Delaware. Respondent’s principal office and place of business 
is at 8026 28th Avenue, Kenosha, Wisconsin. 

Par. 2. For a number of years in the past respondent has been, 
and now is, a manufacturer and nationwide seller of a line of products 
used by mechanics and industry consisting of wrenches, mechanics’ 
hand tools and associated equipment. Net sales of the respondent 
during 1956 were $19,864,878. 

Par. 3. Respondent sells its products directly to many industrial, 
railroad and governmental users and to approximately eight hundred 


e 
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independent dealers who resell the products to automobile mechanics: 
and other users. 

Par. 4. Respondent, in the course and conduct of its business in 
selling its products, ships or causes the products to be shipped from 
the places of manufacture to the locations of the purchasers in the 
various states other than the state of manufacture and the District of 
Columbia, and has been, and now is, engaged in “commerce,” as that 
term is defined in the Federal Trade Commission Act, and there has 
been a current of trade in commerce in products manufactured and 
sold by respondent between and among the various states of the United 
States and in the District of Columbia. Respondent, in the course and. 
conduct of its business of selling its products is in competition in com- 
merce with other manufacturers and sellers of similar products and 
with dealers in its products. 

Par. 5. Respondent, before selling its products to retail dealers: 
and as a continuing condition of selling to them, requires each dealer 
to enter into a standard form of written bilateral contract, entitled 
“Dealer Agreement,” containing among others, terms, agreements and. 
conditions providing that: 

1. The dealer agrees that he will not sell ¢ any of the products pur- 
chased from the respondent at a price varying from the retail price 
fixed by respondent; 

2. The dealer shall resell respondent’s products only within the 
geographical limits of the territory described in his agreement; 

3. The dealer shall not sell respondent’s products to the certain 
persons or firms specified by name in his agreement; 

4, The “Dealer Agreement” may be terminated by the company at 
any time, and at the termination of the agreement, whether by the 
respondent or by the dealer, the dealer agrees that he will not engage 
in a similar business within the state in which he had been selling 
respondent’s products for one year after the termination. 

Par. 6. Respondent has enforced the agreements, conditions and 
terms of sale described in Paragraph Five. 

Par. 7. Respondent has been and is selling, or attempting to sell 
its products directly to the persons, firms and other potential cus- 
tomers which the dealers are restricted from selling by the terms of 
the dealer agreements described in Paragraph Five, subdivision 3, 
above, which persons, firms and other potential customers are users, 
not eae of respondent’s products. Respondent also sells directly 
to other users of its tools which are not specifically excluded from the 
contracts of the dealers. 

Par. 8. Respondent has agreed with each retail dealer that it will 


not sell its products to any other dealer in the geographical territory 
allotted to each such dealer. 
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Par. 9. Each of the agreements, conditions of sale, acts practices 
and methods of competition of respondent described in Paragraphs 
Five, Six, Seven and Eight, above, and each of the other agreements, 
acts, practices and methods of competition of respondent taken pur- 
suant and related thereto, either individually or collectively, is in un- 
due restraint of trade in commerce and is being engaged in by 
respondent for the purpose, or with the effect of : 

1. Agreeing with the dealers to fix and to maintain the resale prices 
of respondent’s products in a manner and method not permitted by 
applicable federal or state statutes ; 

2. Unduly hindering and restraining competition between respond- 
ent and other manufacturers of similar products; 

3. Unduly hindering and restraining competition, including price 
competition, between the retail dealers in the sale of respondent’s prod- 
ucts to users; 

4, Unlawfully depriving the users of respondent’s products and the 
public generally of the advantages of competition, including price 
competition, with respect to respondent’s products; 

5. Unreasonably restraining trade and commerce with and among 
the dealers and that of the dealers themselves by reason of the covenant 
not to engage in a similar business for a year after the termination of 
the dealer agreement ; 

6. LPs acs horns and. controlling the operations, amsienaee 

and business decisions of the dealers in making them subservient to 
respondent by virtue of its ability to arbitrarily terminate the dealers’ 
agreements which brings into operation the oppressive covenant not 
to compete ; 
_ 7. Unduly hindering and restraining the trade and commerce of the 
dealers by limiting the freedom of such dealers to resell respondent’s 
products to persons, firms and users of their own choice, wherever 
located. 

Par, 10. Each and all of respondent’s contracts, agreements, con- 
ditions of sale, acts, practices and effects thereof, as herein alleged, 
constitutes an unfair act and practice or unfair method of competition 
in commerce in violation of Section 5 of the Federal Trade Commission 


Act. (15 U.S.C.A. Sec. 45) 


Mr. John F. McCarty for the Commission. 
Mr. Harry C. Alberts, Chicago, Ill., and Mr. Kermit N. Caves, 
Kenosha, Wis., for respondent. 


Intra, Decision By WiiuiAm L. Pack, Heartne EXAMINER 


1. The complaint in this matter charges the respondent, Snap-On 
Tools Corporation, with entering into and enforcing certain restrictive 
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and anti-competitive agreements or covenants with the dealers who 
resell its products, in violation of the Federal Trade Commission Act. 
At the close of the Commission’s case in chief, respondent moved for 
dismissal of the complaint on the ground that a prima facie case had 
not been establiched. On October 5, 1959, the motion was granted 
in part and denied in part by the hearing examiner. 

Upon appeal to the Commission by counsel supporting the com- 
plaint, the Commission on January 21, 1960, vacated the hearing 
examiner’s order and remanded the case for further proceedings. 
Thereafter respondent introduced its evidence. Proposed findings 
and conclusions have been submitted by both parties, oral argument 
having been waived, and the case is now before the hearing examiner 
for final consideration. Any proposed findings or conclusions not 
included herein have been rejected. 

2. Respondent is a manufacturer and distributor of mechanics’ 
service tools and related equipment and appliances, its main factory 
and offices being located in Kenosha, Wisconsin. Its products are 
used in such places of business as automotive repair shops, garages, 
service stations, and machine shops, and also in large industrial plants. 
The products currently number some 4,000 different items, which 
range from simple hand tools such as small wrenches and pliers to 
complicated electronic devices and automotive testing equipment. All 
of the products are sold under respondent’s registered trade name 
“Snap-On”. 

3. Respondent markets its products primarily through independent 
dealers who make periodic calls upon customers and prospective cus- 
tomers within their respective territories. The dealers may aptly 
be described as “vendors on wheels”, in that they operate and sell 
from walk-in motor trucks in which they carry a stock of the tools 
most frequently sold. This phase of respondent’s business—sales by 
dealers to garages, service stations, repair shops, etc.—is known as 
the “mechanic trade”. 

The other phase of respondent’s business is known as the “indus- 
trial trade”, which includes sales to large industrial plants, railroads, 
government installations, etc. The dealers are free—in fact are en- 
courage by respondent—to call on industrial customers. However, 
there frequently are instances in which the dealers are unwilling, or 
are unable because of inadequate educational and engineering back- 
ground, to solicit such business. In such cases respondent uses its own 
corps of “industrial salesmen” who are employees of respondent rather 
than independent dealers. 

4. Respondent enters into written agreements with its dealers, and 
it is certain provisions in the form of the agreement which constitute 
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the principal subject matter of the present proceeding. One of the 
provisions has to do with the matter of exclusive territories. This is 
the real issue about which the proceeding centers. In fact, it is the 
only real controversy remaining in the case, as the other challenged 
provisions in the agreement have already been eliminated by 
respondent. 

On the subject of exclusive territories, the agreement provides: 

The Company hereby assigns to the Dealer, not as an agent, a non-exclusive 

franchise for the sale of its products only within the territory described below 
and under the conditions hereinafter outlined. (CX 3A) 
While the dealers’ territories are frequently referred to by respondent 
as “assigned territories” or “protected territories” rather than “ex- 
clusive territories”, it seems clear that the territories are in fact ex- 
clusive and are so regarded by both respondent and the dealers. 
The reference in the provision quoted above to the franchise as 
“non-exclusive” evidently was intended only for the purpose of 
reserving to respondent the right, where necessary, to solicit and sell 
industrial customers. 

5. Is the maintenance by respondent of exclusive territories for its 
dealers illegal? In the examiner’s opinion it is not. The dealers, as 
already stated, operate and sell from motor trucks. Not only do they 
make periodic calls on customers; they extend credit, collect install- 
ment payments, adjust complaints, and replace tools and equipment 
found to be defective. In the case of certain equipment, they enter 
into rental arrangements with the customer and periodically collect 
the amount of rental due. 

Moreover, customers frequently go to respondent’s branch ware- 
houses and make purchases direct. In such instances the dealers are 
entitled to their profit on the sale. In the absence of exclusive terri- 
tories it would be almost impossible to determine the particular dealer 
to whom the credit was due. 

In the circumstances there is merit in respondent’s contention that 
the maintenance of exclusive territories is indispensable to the suc- 
cessful operation of its business; that “confusion and chaos” would re- 
sult if it were forced to abandon the policy. In the absence of the 
maintenance of a very large corps of salesmen employees, the practice 
of exclusive territories for its dealers appears to be the only way in 
which respondent can be assured that sales territories will be adequately 
worked, that periodic calls will be made on customers, and that satis- 
factory service will be rendered customers. 

6. Fundamental to consideration of this issue is the fact that com- 
petition in the sale and distribution of tools and equipment such as 
are here involved is very keen. There are many sellers in the field; 
the industry is highly competitive. The only possible adverse effect 
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of respondent’s exclusive territory policy upon competition is that 
prospective purchasers are unable to play off one Snap-On dealer 
against another in the hope of obtaining a lower price. This would 
seem to be of little practical consequence in view of the fact that 
there are any number of sources available from which the purchaser 
can supply his needs. 

7. As the examiner understands the authorities, the maintenance 
of exclusive territories by a seller certainly is not unlawful per se. 
On the contrary, the practice is unlawful only if it forms a part 
of a general plan or scheme which is unlawful. No such plan is in- 
volved here. 

It is therefore concluded that respondent’s policy of exclusive terri- 
tories is not unlawful and that the complaint has not been sustained 
on this issue. This view appears to be in line with the decision of the 
Commission In Columbus Coated Fabrics Corporation, Docket No. 
6677, and the authorities there cited. While reference was made in 
the Commission’s opinion to the absence of agreement between Colum- 
bus and its dealers, it is not understood that that. single point was 
decisive of the case. 

8. The complaint also raises the issue of resale price maintenance. 
As will be seen later, the provision in the agreement relating to this 
subject has been eliminated by respondent and there is now no resale 
price maintenance. The provision formerly read as follows: 

The Dealer agrees that he will not sell any of the articles purchased by him 
from the Company at a price varying from the retail price fixed by the Com- 
pany. Retail prices may be changed from time to time by the Company by 
written or telegraphic notice to Dealer. Such change in retail price shall be- 
come effective immediately unless the notice specifies otherwise. This para- 
graph of the Agreement shall be operative only in those states in which so- 
called “Fair Trade Acts” are in effect. (CX 3A) 

Insofar as sales to the mechanic trade were concerned, there seems 
to be no doubt that this provision was within the exemption provided 
by the amendments made to Section 5 of the Federal Trade Commis- 
sion Act by the Miller-Tydings and McGuire Acts. 

9. As for sales to the industrial trade, the issue is whether there was 
in fact any resale price maintenance in respect of such sales. The 
provision quoted above does not expressly except industrial sales. 
And there is testimony from the former manager of respondent’s 
Albany, New York, branch to the effect that insofar as that branch 
was concerned the policy of price maintenance was understood as 
applying to industrial as well as mechanic sales. 

On the other hand, there is positive, unequivocal testimony from 
respondent’s principal officers that there has never been any policy 
or practice of resale price maintenance as to industrial sales; that the 
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provision in question in the agreement was never regarded as having 
any application whatever to such sales. It should also be noted that 
while the quoted provision did not except industrial sales, it does 
seem to have applied only to “retail” sales, and it is very questionable 
whether sales to large industrial plants, railroads, governmental agen- 
cies, etc., can properly be regarded as retail sales. 

On the whole, the greater weight of the evidence on this issue is in 
favor of respondent. In any event, as already indicated and as will be 
seen later, respondent no longer has any policy of resale price mainte- 
nance in connection with any phase of its business. 

10. A further charge in the complaint is that respondent’s contract’ 
with its dealers provides that “the dealer shall not sell respondent’s 
products to the certain persons or firms specified by name in his agree- 
ment.” Actually, there appears to have been only one instance in 
which an agreement undertook to exclude customers. This instance 
involved a dealer in the Albany, New York, territory, the contract pro- 
viding in substance that two large industrial companies were excepted 
from the dealer’s territory. These two accounts were handled by re- 
spondent’s Albany branch office, 

The contract in question, which was executed in 1950, represents a 
single and isolated instance and appears clearly to have been contrary 
to respondent’s general policy and practice. As already pointed out, 
respondent’s dealers are free, and are encouraged by respondent, to 
solicit and sell industrial customers. The branch managers who nego- 
tiated this contract is no longer associated with respondent, relations 
between the two having been terminated some three years ago. In 
the examiner’s opinion this single instance fails to constitute substan- 
tial evidence in support of the complaint on this issue. 

11. Finally, the complaint attacks a provision which formerly ap- 
peared in the agreement to the effect that upon termination of the 
agreement the dealer should for a period of one year refrain from 
engaging in a similar business in the state in which he had been selling 
respondent’s products. The provision read as follows: 

It is understood and agreed between the Company and the Dealer that, in 
consideration of the execution and delivery of this agreement, the Dealer shall 
refrain from carrying on a similar business within the state or states in which 
he has been operating under this contract for one year from the date of ter- 
mination thereof by either the Company or the Dealer (CX 2B) 

12. The validity of covenants of this kind turns upon the question of 
their reasonablenesss.. Here some restriction would appear to be 
reasonable, particularly in view of the fact that other provisions of 
the contract seem to contemplate that respondent will repurchase from 
the dealer all of the stock he has on hand at the time of termination 
of the relationship, and will also collect all of the dealer’s outstanding 
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accounts with purchasers. At any rate it is respondent’s practice to 
do both of these things. 

13. Insofar as the time element of the restriction is concerned— 
one year—this would seem to be entirely reasonable. However, the 
geographical limitation imposed—the entire state in which the dealer 
has been selling—goes too far. It must be remembered that the 
dealers’ territories are relatively small, frequently comprising only 
one city or even a part of a city. To say that a former dealer must 
refrain from engaging in a similar business anywhere in the entire 
state would seem to be unduly restrictive and an unreasonable re- 
straint upon competition. A reasonable limitation would appear to 
be the area in which the dealer has been selling or possibly the city or 
county in which his sales territory was located. 

14. In only two instances has any attempt been made to enforce 
this provision in the contract. In these cases suits were brought 
in 1955 by respondent’s Albany, New York, branch manager against 
two former dealers or subdealers. Both suits resulted in injunctions 
against the dealers, but the geographical limitation imposed by the 
court was limited to the areas in which the respective dealers had 
been selling. 

15. There is extended testimony by respondent’s officers regarding 
this litigation. It appears that the Albany branch manager insisted 
upon the bringing of the suits and in fact contended that under his 
contract of employment with respondent he had a right to institute 
the litigation. Respondent’s officers finally acquiesced in the bring- 
ing of the suits, with the understanding that the branch manager 
would himself pay all expenses in connection therewith. Also, it 
appears to have been contemplated by respondent that the suits would 
be filed in the name of the branch manager rather than under respon- 
dent’s corporate name. The branch manager was not an officer of the 
corporation. Respondent’s officers testified that the first knowledge 
they had of the use of the company’s name was when they were 
supplied with a copy of the injunction. As already indicated, the 
branch manager in question is no longer connected with respondent, 
relations between the two having been terminated some three years’ 
ago. 

16. There remains the question whether there is any necessity for 
the issuance of an order to cease and desist in connection with the 
geographical limitation imposed upon former dealers. The entire 
provision restricting former dealers from engaging in a similar busi- 
ness was dropped from the revised form of contract adopted by re- 
spondent in January 1958 (CX 3A-B), and in June 1958 all outstand- 
ing agreements with dealers were amended to provide, among other 
things, that— 
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Any provision of the dealer agreement. providing that the dealer shall refraim 
from carrying on a similar business for one year following termination of the 
dealer agreement is hereby cancelled. (CX 4) 

17. The amendment also provided for cancellation of the entire 
provision relating to resale price maintenance. 

18. Thus the restriction upon former dealers as to engaging in a 
similar business has been discontinued entirely, as has also the policy 
of resale price maintenance. True, the formal, written action amend- 
ing the dealer agreements did not take place until June 1958, which 
was some two months after the issuance of the Commission’s com- 
plaint. Actually, however, the discontinuance of the two policies 
was already in effect and had been for a substantial period of time. 
The action of June 1958 served merely to give formal written expres- 
sion to changes which were already in effect. 

19. There is positive, convincing testimony from respondent’s prin- 
cipal officers that the discontinuance is complete and permanent; that 
the practices will never be resumed. The hearing examiner was im- 
pressed with the testimony and with the character of the witnesses. 
There is no reason to fear any resumption of the practices in the 
future. 

20. In these circumstances neither the public interest nor any other 
useful purpose would be served by the issuance of an order to cease 
and desist. 

21. In summary, it is concluded that the complaint has not been 
sustained except as to the issue of the geographical limitation upon 
the right of former dealers to engage in a similar business, and that 
as to this issue an order to cease and desist is unwarranted in view of 
the discontinuance of the restriction. 


ORDER 
It is ordered, That the complaint be, and it hereby is dismissed. 
OPINION OF THE COMMISSION 


By Ex:man, Commissioner: 
This is an appeal from the hearing examiner’s dismissal of the 


complaint. 

Respondent, Snap-On Tools Corporation, manufactures a complete 
line of tools ranging from simple hand tools, such as small wrenches 
and pliers, to complex electronic devices and automotive testing equip- 
ment. Users of these products cover an equally wide range, from 
automobile mechanics to the largest industrial corporations. 

Prior to 1950, respondent’s products were sold through a distribu- 
tion system in which its dealers were employees of the company. In 
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1950-51 this system was changed; under the new contracts the dealers 
were to be not employees or agents of the company but independent 
businessmen. At the same time, however, substantial control was 
retained over their operations by certain restrictive provisions which 
are the basis of the Commission’s complaint. 

The complaint alleges that respondent has required its dealers to 
enter into contracts which have, inter alia, 

(1) established resale prices for respondent’s products, : 

(2) restricted the territory within which, poe the persons to whom, 
each dealer may sell these products, and 

(3) provided that, upon termination of his dealership agreement, 
a dealer may not engage in a similar business within the same state for 
a period of one year. 


It charges that these restrictions, considered either individually or 
collectively, constitute unfair acts and practices, or unfair methods 
of competition in commerce, in violation of Section 5 of the Federal. 
Trade Commission Act. 

This is the second time this case is before the Commission on review. 

Upon a motion to dismiss made by respondent at the close of the 
case-in-chief, the hearing examiner on October 5, 1959, held that a 
prima facie case had been proved on the issues of resale price mainte- 
nance and the restrictions against former dealers engaging in a similar 
business, but had not been made on the issues of exclusive territories. 
and restrictions of the customers to whom dealers may sell. On appeal 
by counsel-in-support-of-the- complaints the Commission on January 
21, 1960, reversed the examiner’s order, pointing out that “the com- 
Pstsrts 7 addition to challenging the legality of each of the condi- 
tions and limitations included in the contracts, strikes generally at 
the respondent’s over-all course of dealing and places in issue the broad 
question of whether the respondent’s entire method of doing business, 
including the imposition upon its dealers of all of the terms and condi- 
tions of the contracts and the use of all of the acts and practices 
engaged in pursuant thereto, considered together, constitute a restraint 
of trade in violation of the Federal Trade Commission Act.” 

The Commission held, therefore, that: the ruling of the hearing 
examiner “based on considerations relating to separate fragments of 
the broad issue so presented, rather than to the issue as a whole,” was 
erroneous, and that the motion to dismiss the complaint: should have 
been denied in toto. Accordingly, the case was remanded with the 
instruction that the question of whether the maintenance of exclusive 
territories and the restriction of the dealers’ customers contribute to 
“Win addition to the over 900 independent dealers who form the major part of its 


distribution system, respondent also employs salesmen who make direct sales to certain 
larger users of its products, 
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the illegality of the arrangement should be considered in its final. 
disposition. | 

This direction was ignored, inexplicably,? in the initial decision of 
the examiner entered on remand, after the presentation of respondent’s 
case. Despite the fact that his prior dismissal order had been re- 
versed by the Commission because he had followed such a procedure, 
the examiner again considered separately and seriatim, as if each 
existed in isolation, the legality of the various restrictions upon re- 
spondent’s dealers. Concluding that the complaint had not been sus- 
tained as to any of these practices, with the exception of one which 
had been discontinued, he dismissed the complaint. 

Upon consideration of the full record, we are confirmed in the 
view..expressed in our earlier opinion that all of the practices com- 
plained of should be considered as related and component parts of 
an entire course of dealing. Viewed in this way, we find that they 
constitute unfair acts and practices, and an unfair method of com- 
petition, in commerce in violation of Section 5 of the Federal Trade 
Commission Act. 

The basic issue here is, what degree of control may a manufacturer 
exercise .over independent. dealers who purchase and resell its 
products? 

As already pointed out, respondent in 1950-51 changed from a sys- 
tem of distribution through employees of the company to one of inde- 
pendent dealers. At the same time it sought to retain control over 
these dealers by means of the restrictive provisions of its dealer agree- 
ments. . But restrictions which are lawful when imposed on agents 
or employees of the company may be unlawful when imposed on inde- 
pendent businessmen. Dr. Miles Medical Co. v. John D. Park & Sons 
Co., 220 U.S. 373 (1911) ; United States v. General Electric Co., 272 
US. 476 (1926). Nor is it a novel principle of antitrust law that what 
a company may do within its own organization, it may not be able to 
do by agreement with others. 

Basic guidelines for determining the scope of permissible restric- 
tions upon independent dealers were laid down by the Supreme Court 
in Dr. Miles Medical Co. v. John D. Park & Sons Co., supra. Al- 
though the restrictions upon distributors there considered were not 
identical to those here, their effect was much the same. Quoting the 
opinion of the lower court in John D. Park & Sons v. Hartman, 1538 


2It should not be necessary to repeat here the elementary proposition that under no 
proper cenception of the “independence” of. a. hearing examiner is he free to ignore or 
disregard applicable provisions and rulings of law, including judicial mandates and agency 
instructions, 

8 As examination of the individual provisions, infra, reveals, we believe that at least the 
majority of them are unlawful even when viewed alone. It is unnecessary, however, to 


make such a finding here. 
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“Fed. 24 (C.A. 6, 1907), the Supreme Court summarized the effect of 


these restrictions: 

Thus all room for competition between retailers, who supply the public, is made 
impossible. If these contracts leave any room at. any point of the line for the 
usual play of competition between the dealers in the product marketed by com- 
plainant [manufacturer] it is not discoverable. Thus a combination between 
the manufacturer, the wholesalers and the retailers, to maintain prices and stifle 

‘competition, has been brought about. 220 U.S., at 400. ' 

The Court concluded that “The complainant having sold its product 
at prices satisfactory to itself, the public is entitled to whatever advan- 
tage may be derived from competition in the subsequent traffic”, and 
that the restrictions which prevented this competition violated the 
Sherman Act. 

Since the Dr. Miles case, the Supreme Court has repeatedly—and 
most recently in United States v. Parke, Davis & Co., 362 U.S. 29 
(1960)—struck down vertically imposed restrictions upon competition 
at the dealer level as violations of the Sherman Act, United States v. 
A. Schrader’s Son, Inc., 252 U.S. 85 (1920) ; Hthyl Gasoline Corp. v. 
United States, 309 U.S. 486 (1940) ; United States v. Bausch & Lomb 
Optical Co., 321 U.S. 707 (1944); and of Section 5 of the Federal 
Trade Commission Act. Federal Trade Commission v. Beech-Nut 
Packing Co., 257 U.S. 441 (1922). 

In considering the lawfulness of Snap-On’s distribution system, we 
are not dealing with a “single transaction, conceivably unrelated to the 
public interest.” Dr. Miles v. Park, supra. As in the cases cited 
above, our inquiry is not whether a particular restraint upon an indi- 
vidual distributor is iliegal per se, but rather whether all of the 
restraints imposed upon all of the respondent’s dealers suppressed com- 
petition in the distribution of its products, Acts which may be lawful 
in themselves have long been held unlawful where they form part of a 
course of action unreasonably in restraint of competition. Swift & 
Co. v. United States, 196 U.S. 375 (1905). 


1. Exclusive Territories: 

The examiner focused his attention primarily upon the territorial 
restrictions imposed by respondent’s dealership agreements, terming 
this “the only real controversy remaining in the case.” Each of these 
dealership agreements provided: 

2. The Company hereby assigns to the Dealer, not as an agent, a non-exclusive 
franchise for the sale of its products only within the territory described below 
and under the conditions hereinafter outlined ‘* 

The examiner stated that the maintenance of exclusive territories 
by a seller is not unlawful per se but only if the practice forms a part 


‘The word “non-exclusive” in this provision meant only that Snap-On reserved the right 
to sell directly to consumers in the territory. 
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of a general plan or scheme which is unlawful. The examiner con- 
ehiddal “No such plan is involved here.” tay 

_ Itisclear from the testimony of respondent’s own officials, however, 
that the provision for exclusive territories was part of the over-all 
distribution plan which encompassed all of the restrictions here in- 
volved, and was designed to prevent competition among its dealers. 
More Uiehiticaliy: exclusive territories buttressed the resale price 
maintenance provision by preventing all competition, including Dex 
competition, among respondent’s dealers. 

The relationship of respondent’s territory and price restrictions 
was also recognized by the examiner, who stated that the only effect 
of the former is “that prospective purchasers are unable to play off 
one Snap-On dealer against another in the hope of obtaining a lower 
price.” This, he thought, established the legality of these restric- 
tions. But we think that precisely the converse is true. “Playing 
off” one dealer against another “in the hope of obtaining a lower 
price” is the essence of competition, and these provisions deprived 
the public of the benefit of “whatever advantage may be derived from 
competition in the subsequent traffic” (Dr. Miles v. Park, supra, p. 
409) in the distribution of respondent’s products. We conclude, 
therefore, that respondent’s system of exclusive dealer territories con- 
tributed to the illegality of its over-all distribution plan. Cf. United 
States v. Bausch & Lomb; Ethyl Gasoline Corp. v. United States, 
supra.” 

The territorial restrictions have also worked to the disadvantage 
of the dealers themselves. The record shows that in at least one 
instance respondent has used this clause to reduce the territory of 
a dealer who had increased his business to the point of adding another 
employee, and in other instances it has prevented Snap-On dealers 
from expanding their business. 

Moreover, the territorial restrictions here in question were imposed 
upon all of respondent’s dealers and not merely upon one or a few of 
them. This was, of course, essential to achieve the acknowledged pur- 
pose of preventing competition among them. 

We have here, therefore, a series of restrictive provisions imposed 
upon all distributors that have the same destructive effects on competi- 
tion as the horizontal allocations of territory condemned in United 


5 Cf. United States v. Volkswagen of America, Inc., 182 F. Supp. 405 (D.N.J., 1960), 
where Judge Forman denied defendant’s motion to dismiss that part of the complaint 
dealing with assignment of exclusive dealer territories, on the ground that the Government 
‘had alleged that this practice was used in aid of resale price-fixing. Cf. Reliable Volks- 
_wagen Sales and Service Co., Inc. vy. World-Wide Automobile Corp., 182 F. Supp. 412 


(D.N.J., 1960). 


1048 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 59. ¥.T.C. 


States v. Addyston Pipe & Steel Co., 85 Fed. 271 (C.A. 6, 1898), and 
are no less unlawful.® 

The cases relied upon by respondent are of Jittle aid here. Schwing 
Motor Co. v. Hudson Sales Corp., 188 F. Supp. 899 (D. Md., 1956), 
affirmed, 239 F. 2d 176 (C.A. 4, 1956), cert. denied, 355 U.S. 823, and 
Packard Motor Car Co. v. Webster Motor Car Co., 243 F, 24.418 (C.A. 
D.C., 1957), cert. denied, 355 U.S. 822, involved the entirely different 
situation of exclusive franchises where the manufacturer agreed to 
sell to no other dealer in a designated area. No restraint upon the 
dealer was involved.? Somewhat closer to the present case is Boro Hall 
Corp. v. General Motors Oorp., 124 F. 2d 822 (C.A. 2,1942), rehearing 
denied, 130 F. 2d 196, cert. denied, 317. U.S, 695, (1943), in which the 
court upheld an automobile manufacturer’s right to prohibit one of its 
dealers from establishing a used car lot beyond its designated “zone 
of influence.” The case did not, however, concern the dealer’s right to 
sell beyond this zone; and, in any event, it involved only a single trans- 
action and not a series of agreements having the effect of eliminating 
competition among all dealers concerned, See Dr. Miles y. Park, 
supra, p. 407.8 

Respondent’s claimed justification of its exclusive territorial agree- 
ments is that the prevention of competition among its dealers is essen- 
tial to the orderly marketing of its products. Be that as it may, the 
law is clear that the public is entitled to the benefit of competition on 
the dealer level. This same argument was specifically considered and 
rejected by the Supreme Court a haif-century ago in the Dr. Miles 
case, and we need not dwell on it any longer. 

Nor do we concede that our holding here will have the dire con- 
sequences envisioned by respondent and the examiner. There is noth- 
ing to prevent Snap-On from assigning areas of primary responsibility 
to its dealers and insisting that they provide adequate sales coverage 


®The same conclusion was reached in United States v. White Motor Co., 194 F. Supp. 
562 (N.D. Ohio, 1961), where a series of dealer agreements establishing exclusive territories 
was held to violate Section 1 of the Sherman Act. 

See also Kessler and Stern, Competition, Oontract, and Vertical Integration, 69 Yale 
L. J. 1, 113: “Anti-cross-selling clauses [in automobile dealer franchise contracts] would 
seem to violate the section 1 Sherman Act per se rule against allocation of territory.” 

A number of bills which would permit the assignment of “protected” territories in 
automobile dealer franchise contracts have been introduced during recent sessions of 
Congress, but none has been enacted. See, e.g., S. 997, S. 2042, S. 2047, S. 2151, and 
H.R. 881, 86th Cong., 1st Sess. (S. 997 covered a category of “complex mechanical 
products”) H.R. 10201, 86th Cong., 2d Sess.; H.R. 1212, and H-R. 1215, 87th Cong., 1st 
Sess. 

7¥or a further examination of this distinction, see Rifkind, Division of Territories, in 
How to Comply with the Antitrust Laws (Van Cise-Dunn ed, 1954) 127, 135. 

®In General Cigar Co., Inc., D. 1879, 16 FTC 587 (1982), a complaint alleging the use 
of exclusive dealer territories was dismissed by this Commissioner. Since no majority 
opinion accompanied the Commission’s order, the grounds of decision’ are unclear. In any 
event, that case can have little precedential significance now. 
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and service within these territories.? Similarly, any direct sales made 
by respondent’s branch warehouses may just as easily be credited to the 
appropriate dealer if his territory is one of primary rather than exclu- 
sive responsibility. All this it may accomplish without suppressing 
or eliminating competition among its dealers. 

Respondent also contends that the territorial restrictions of its 
dealership agreements were unilaterally imposed and, therefore, with- 
in the exception provided by United States v. Colgate & Co., 250 U.S. 
300 (1919). But the provision here in question was an express term 
of the “Dealer Agreement” entered into by respondent and each of its 
independent dealers.° As the Supreme Court pointed out in United 
States v. A. Schrader’s Son, Inc., 252 U.S., at 99-100: 


It seems unnecessary to dwell upon the obvious differences between the situa- 
tion presented when a manufacturer merely indicates his wishes concerning 
prices and declines further dealings with all who fail to observe them, and one 
where he enters into agreements—whether express or implied from a course of 
dealing or other circumstances—with all customers throughout the different 
States which undertake to bind them to observe fixed resale prices. In the 
first, the manufacturer but exercises his independent discretion concerning his 
customers and there is no contract or combination which imposes any limitation 
on the purchaser. In the second, the parties are combined through agreements 
designed to take away dealers’ control of their own affairs and thereby destroy 
competition and restrain the free and natural flow of trade amongst the States. 


2. Resale Price fixing: 

Each of respondent Snap-On’s dealer agreements contained the 
following resale price maintenance provision: 

The dealer agrees that he will not sell any of the articles purchased by him 
from the Company at a price varying from the retail price fixed by the Company.. 
Retail prices may be changed from time to time by the Company by written or 
telegraphic notice to the dealer. Such change in retail price shall become 
effective immediately unless the notice specifies otherwise. This paragraph 
of the agreement shall be operative only in those states in which so-called “Fair 
Trade Acts” are in effect. 

Resale price maintenance agreements not within the Miller-Tydings 
and McGuire Acts are, of course, illegal per se. E.g., Federal Trade 
Commission v. Beech-Nut Packing Co.; United States v. Bausch & 
Lomb Optical Co.; United States v. Parke, Davis & Co., supra. The 
question here is whether respondent could avail itself of the exception 
provided by these Fair Trade Acts. We conclude that it could not. 

As already pointed out, all of the restrictive provisions of respond- 
ent’s dealer agreements must be viewed as integral parts of a distribu- 


® See Rifkind, supra, n. 7, p. 135. r 
10 This difference also distinguishes the present case from Columbus Coated Fabrics Oorp., 
D. 6677, in which the respondent merely requested its dealers not to sell outside their 


assigned territories. 
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tion system, one of whose admitted purposes was the prevention of all 
competition in the sale of respondent’s products at the dealer level. 
Where, as here, such a system violates the Sherman and Federal Trade 
Commission Acts, its integral parts are illegal, notwithstanding that 
one or another of them, taken separately, might be lawful under other 
statutory provisions. Cf. United States v. Bausch & Lomb Optical 
Co., 321 U.S. 707, 720, 724 (1944). : 

In any event, the resale pricing provisions of respondent’s dealer 
agreements appear to fall within that section of the McGuire Act 
which provides: 

Nothing contained in paragraph (2) of this subsection shall make lawful con- 
tracts or agreements providing for the establishment or maintenance of mini- 
mum or stipulated resale prices on any commodity referred to in paragraph (2) 
of this subsection, between manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or between retailers, or 
between persons, firms, or corporations in competition with each other. 15 U.S.C. 
45 (a) (5), 66 Stat. 632. 

This provision was construed in United States v. McKesson & Fob- 
bins, Inc., 351 U.S. 305 (1956), to prevent a manufacturer which sold 
some of its products directly to retailers from fixing the resale prices 
of competing wholesalers to whom it also sold these products. 

Although respondent admittedly sells its products both to its deal- 
ers and to certain consumers, it argues that its sales are really divided 
into two categories, the so-called “mechanic trade” to garages, repair 
shops, etc., which is sold entirely by its dealers, and the so-called 
“industrial trade” to large industrial plants, railroads, government 
agencies, etc. Sales in the latter category are made both by its deal- 
ers and by the respondent directly. Snap-On’s officers testified that the 
price maintenance provision of its dealer contracts applied only to 
sales in the “mechanic” trade and that it was never understood, either 
by the company or by its dealers, to apply to “industrial” sales. Al- 
though a contrary understanding was expressed by one of Snap-On’s 
former branch managers, the examiner accepted respondent’s conten- 
tion in this regard. Respondent also argued, and the examiner agreed, 
that respondent’s industrial sales were not “retail” sales within the 
meaning of the price maintenance provision of its dealer agreements. 

We cannot agree with the examiner’s conclusion. The plain lan- 
guage of respondent’s price maintenance provision applied to all sales 
made by its dealers. For the same reason that the courts are re- 
luctant to consider parol evidence concerning the meaning of a written 
contract, we also are reluctant to credit oral representations which 
seek to negative the plain meaning of this provision of respondent’s 
written dealer agreements. 


SNAP-ON TOOLS CORP. . 1051 
1035 : Opinion 


More important, although respondent may have distinguished, for 
some purposes, between the so-called “mechanic” and “industrial” 
trades, these categories are obviously not capable of precise defini- 
tion. Respondent’s products are sold to all conceivable users of a 
wide variety of tools, and we find in the record no definition by which 
a dealer could tell whether for a particular sale he was or was not 
bound by his contract’s resale price provision. ie 

In any event, it is clear that respondent did compete with its deal- 
ers for sales in the “industrial” trade since its dealers often made 
sales at the branches or plants of companies to whose central purchas- 
ing offices respondent at the same time made direct sales. 

The situation here is strikingly similar to that presented in #’sso 
Standard Oil Co. v. Secatore’s Inc., 246 F.2d 17 (C.A. 1, 1957), cert. 
denied, 355 U.S. 834. In that case the plaintiff sold gasoline both to 
retail dealers and to large “commercial accounts,” such as truck or 
taxicab fleets. Im many cases, however, the retail dealers also sold to 
the same large fleet operators by delivering gasoline to individual 
trucks or taxicabs driven to their stations. The court, while recog- 
nizing the differences in these sales techniques, concluded that Esso 
and its retail dealers nevertheless competed for this business, and that, 
under I/cKesson, Esso was not protected by the Miller-Tydings and 
McGuire Acts in fixing its dealers’ resale prices. The court further 
held that this exclusion applied to all of Esso’s sales and not merely 
to that portion in which it competed with its retail dealers. 

In a concurring opinion, Judge Aldrich reached the same result on 
the ground that both Esso and its dealers were “retailers” within the 
meaning of the McGuire Act. proviso. In his view, a retailer, for 
purposes of the Fair Trade Acts, includes anyone who sells to the 
ultimate consumer. 

Under either of these interpretations Snap-On is clearly barred from 
fixing the prices at which its dealers may sell to any customers. 

Finally, respondent asserts, and the examiner held, that the resale 
price maintenance provision of its dealer agreements was “discon- 
tinued” at some unspecified time prior to the issuance of the complaint 
and was specifically cancelled by written amendment to the agree- 
ments some two months after the complaint was issued. We cannot 
agree that this “discontinuance” of the pricing provision, when the 
Commission’s hand was already on respondent’s shoulder, in any way 
vitiated its illegal nature or made its injunction less necessary. 

For the period prior to the written amendment the price-fixing 
provision remained in the dealer contracts and respondent’s claim of 
discontinuance amounts merely to a contention that it did not seek to 
enforce the provision. But failure of enforcement will not justify an 


1052 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 59 F.T.C, 


otherwise unlawful agreement. United Shoe M achinery: Corp. v. 
United States, 258 U.S. 451, 458 (1922). An agreement to fix prices. 
is forbidden by the Sherman Act, whether it be “wholly nascent or 
abortive on the one hand, or successful on the other.” United States v. 
Socony-Vacuum Oil Co., 310 U.S. 150, 224, n, 59 (1940). And it 1s 
therefore an unfair method of competition within the meaning of 
Section 5 of the Federal Trade Commission Act. Federal Trade 
Commission v. Motion Picture Advertising Service, 344 U.S. 392 
(19538). 

ie fact that respondent finally cancelled its resale price mainte- 
nance provisions subsequent to the filing of the Commission’s com- 
plaint does nothing to alter our conclusion. Respondent’s claim in 
this respect is even weaker than that of the defendant in Undted States 
v. Parke, Davis & Co., 362 U.S. 29, 48. The Supreme Court, there 
reversed the trial court’s refusal to enjoin an established antitrust 
violation allegedly discontinued before issuance of the complaint, com- 
menting that relief should not be denied “by, lightly inferring an 
abandonment of the unlawful activities from a cessation which seems 
timed to anticipate suit.” See also Browning King & Company, [nc., 
D. 7060 (August 2, 1961). 


3. Limitation of Customers: 

In addition to establishing through its dealer agreements exclusive 
territories and resale prices, respondent in some instances prevented 
its dealers from selling to certain “industrial” customers, reserving 
these accounts for itself. The examiner found that in only one in- 
stance was such a restriction imposed by a dealer agreement, and that 
this did not constitute suificient evidence to support the allegations of 
the complaint on this issue. It was made clear in the testimony of 
respondent’s dealers, however, that similar restrictions upon the sale 
to particular customers were imposed by respondent in cases not 
specifically provided in the dealer agreements. Although the record 
does not reveal the extent of this practice, we believe sufficient evidence 
was introduced to indicate that it formed an integral part of respond- 
ent’s unlawfully restrictive dealer system, and that in this context it 
should be prohibited by the order herein. Restrictions of the cus- 
tomers to whom dealers may sell have been condemned when a part of 
similar distribution arrangements. L'thyl Gasoline Corp. v. United 
States; United States v. Bausch & Lomb, supra. In the latter case the 
Supreme Court pointed out: 

A distributor of a trade-marked article may not lawfully limit by agreement, 
express or implied, the price at which or the persons to whom its purchaser 


may resell, except as the seller moves along the route which is marked by 
the Miller-Tydings Act. (p. 721). 
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‘See also Baldwin-Lima-Hamilton Corp. v. Tatnall Measuring Systems 
Co., 169 F. Supp. 1 (E.D. Pa. 1958), affd. 268 F. 24395 (CA. 3, 1959) ; 
United States v. White Motor Co, supra.™ 


4, Restrictions after Termination of Dealer Contracts: 


The final restrictive provision of respondent’s dealer agreements 
provided: 

It is understood and agreed between the Company and the Dealer that, in 
consideration of the execution and delivery of this agreement, the Dealer 
shall refrain from carrying ona similar business within the state or states 
in which he has been operating under this contract for one year from the 
date of termination thereof by either the Company or the Dealer. 

The examiner found this to be a reasonable and lawful restriction 
except to the extent that it prohibited a dealer from engaging in the 
same business in the entire state or states in which he had previously 
operated and not merely in his previous territory. Since the examiner 
‘also found, however, that the entire restriction had been discontinued 
in the same manner and at the same time as the resale price mainte- 
nance provision, he concluded that no order was necessary to correct 
this single unlawful aspect. 

We cannot agree that in the context of this case this provision is 
a lawful one. Respondent’s dealer agreements specifically provide 
for their termination by either party at any time, and may thus be 
terminated: by the company upon violation by a dealer of the terri- 
torial, price or customer provisions, which we have already found 
unlawful. The restriction upon dealers’ activities after termination 
provided a potent means of insuring compliance with these unlawful 
“provisions. It is clearly an integral part of respondent’s unlawful 
distribution system and should be enjoined by the order herein. Dée- 
tograph Products, Inc. v. Federal Trade Commission, 217 F. 2d 821 
(C.A. 2, 1954), cert. denied, 349 U.S. 940; Mytinger & Casselberry, 
Inc., D. 6962 (Sept. 28, 1960). 

For the reasons stated in our discussion of respondent’s resale price 
maintenance agreement, the alleged failure to enforce these post- 
termination restrictions, and their alleged discontinuance, afford re- 
spondent no defense in this proceeding. 


Conclusion : | 

We conclude that the allegations of the complaint have been fully 
substantiated by the proof, and that an appropriate order should be 
entered dissipating the effects of the illegal practices found and pro- 
hibiting their continuance or future resumption. Although some of 
these practices might not be illegal standing alone, we believe it neces- 


‘m1 This does not conflict with Rouw Distributing Co., D. 6636, which merely held that a 
limitation on the customers to whom a purchaser may resell is not illegal per se. 
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sary in the public interest, and in the exercise of our responsibility 
to provide effective relief, that the order ban them individually at 
least until such time as their collective effect upon competition has 
been completely erased. Cf. Federal Trade Commission v. National 
Lead Co., 352 U.S. 419 (1957). If and when this has been accom- 
plished, the Commission will entertain any application for modifi- 
cation of the order as may be appropriate. 

The appeal of counsel supporting the complaint is granted. The 
initial decision of the hearing examiner is hereby vacated, and in 
lieu thereof the Commission is issuing its own findings as to the 
facts, conclusions, and order in accordance with this opinion. 

Commissioner MacIntyre did not participate in the decision of this 
case. 

FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER 


The Federal Trade Commission issued its complaint against the 
above-named corporation on April 10, 1958, charging it with violating 
Section 5 of the Federal Trade Commission Act in connection with 
the sale and distribution of mechanic’s service tools and related equip- 
ment and appliances by entering into and enforcing restrictive con- 
tracts or agreements with dealers in said products, and engaging in 
acts and practices pursuant to such agreements, with the purpose or 
effect of hindering, restraining, suppressing and preventing competi- 
tion in the distribution of said products. In its answer, respondent 
denied the charges. 

At the close of the introduction of evidence in support of the com- 
plaint, respondent filed a motion to dismiss the complaint on the 
ground that a prima facie case had not been established. By order 
filed October 5, 1959, the motion was granted in part and denied in 
part by the hearing examiner. Upon appeal to the Commission by 
counsel supporting the complaint, the Commission, on January 21, 
1960, vacated the hearing examiner’s order and remanded the case for 
further proceedings. Thereafter, further hearings were held before 
the hearing examiner and testimony and other evidence in opposition 
to the allegations of the complaint were received into the record. In 
an initial decision filed January 6, 1961, the hearing examiner found 
that the charges had not been sustained by the evidence and ordered 
that the complaint be dismissed. 

Counsel supporting the complaint filed an appeal from said initial 
decision and the Commission, after considering said appeal and the 
entire record, has determined that the appeal should be granted and 
that the initial decision should be vacated and set aside. The Com- 
mission now makes this its findings as to the facts, conclusions drawn 
therefrom, and order to cease.and desist, which, together with the 
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accompanying opinion, shall be in lieu of the findings, conclusions and 
order contained in the initial decision. 


FINDINGS AS TO THE FACTS 


1. Respondent, Snap-On Tools Corporation, is a corporation or- 
ganized under the laws of the State of Delaware, with its principal 
office and place of business at Kenosha, Wisconsin. 

2. Respondent is now and for many years has been engaged in the 
manufacture, sale and distribution of mechanic’s service tools and re- 
lated equipment and appliances. Since 1951, respondent has marketed 
a substantial portion of its products through independent dealers to 
garages, repair shops, service stations, industrial plants, railroads, 
Government installations, and other users of such products. Respond- 
ent has also sold directly to certain users through its own salesmen. 

3. Respondent causes its products, when sold, to be shipped from 
the place of manufacture to the locations of the purchasers in various 
states other than the state of manufacture, and the District of Colum- 
bia, and maintains, and at all times mentioned herein has maintained, 
a course of trade in interstate commerce in said products. 

4. In the course and conduct of its business of selling its products, 
respondent is now, and during the time mentioned herein, has been in 
competition in interstate commerce with other maufacturers and 
sellers of similar products and with dealers in its products. 

5. Before respondent sells its products to any of its dealers, it re- 
quires each dealer to enter into a standard form of written contract, 
entitled “Dealer Agreement”, which contains, inter alia, the following 

_ provisions: : 

The Company hereby assigns to the Dealer, not as an agent, a non-exclusive 

franchise for the sale of its products only within the territory described below 


and under the conditions hereinafter outlined : 
* * * 


The dealer agrees that he will not sell any of the articles purchased by him 
from the Company at a price varying from the retail price fixed by the Company. 
Retail prices may be changed from time to time by the Company by written or 
telegraphic notice to the dealer. Such change in retail price shall become effec- 
tive immediately unless the notice specifies otherwise. This paragraph of the 
agreement shall be operative only in those states in which so-called “Fair Trade 
Acts” are in effect. 

* kK * 

It is understood and agreed between the Company and the Dealer that, in 
consideration of the execution and delivery of this agreement, the Dealer shall 
refrain from carrying on a similar business within the state or states in which 
he has been operating under this contract for one year from the date of termina- 
tion thereof by either the Company or the Dealer. 


1056 FEDERAL TRADE COMMISSION DECISIONS 
Findings 59 FTC. 


6. Although respondent has reserved the right to sell directly to 
certain users of its products in territories assigned to its dealers, both 
respondent and its dealers understand the aforementioned provision 
relating to an assigned franchise or territory as restricting the geo- 
graphical area in which a dealer may sell respondent's products to the 
area specified in the dealer’s contract. The testimony of respondent’s 
officials fully supports a finding that said provision in the dealer con- 
tracts was for the purpose of preventing competition among respond- 
ent’s dealers. 

Respondent has also prevented certain of its dealers from selling to 
particular customers specified by respondent and in at least one in- 
stance this restriction was imposed by written agreement. The 
evidence shows that this practice formed an integral part of respond- 
ent’s distribution system. 

7. The aforesaid resale price maintenance provision was a com- 
ponent part of a plan or policy to prevent competition among respond- 
ent’s dealers. There is conflicting testimony as to whether respondent 
intended this provision to apply to sales to so-called “industrial” users 
of its products. This provision by its express terms, however, applies 
to all sales made by respondent’s dealers, including sales to the “indus- 
trial” trade. The record also discloses that respondent has not identi- 
fied the “industrial” users of its products with such precision that its 
dealers would be able to determine in all instances whether certain 
customers come within that classification. Moreover, it is clear from 
the evidence that respondent has, in fact, competed with its dealers for 
sales to certain “industrial” users of its products. 

8. In certain instances, respondent has threatened to enforce and in 
other instances has attempted to enforce the aforesaid provision in its 
dealer agreements that the dealer shall for a period of one year after 
termination of the agreement refrain from engaging in a similar busi- 
ness within the state or states in which he has sold respondent’s 
products. Said provision is unduly restrictive, at least as to the geo- 
graphical limitation imposed on the dealer. Since the agreement may 
be terminated by respondent upon violation by the dealer of any pro- 
vision of the contract, the post termination covenant not to compete 
has the effect of insuring compliance with the aforesaid provisions of 
the contract which restrict the territory within which each dealer may 
sell respondent’s products and which establish resale prices for such 
products. Said post termination covenant not to compete is an in- 
tegral part of a plan or policy to prevent or eliminate competition 
in the distribution of respondent’s products. 

9. Respondent has introduced evidence to show that subsequent 
to the issuance of the Commission’s complaint it amended its dealer 
agreements to eliminate the provision relating to resale price mainte- 
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nance and the provision restricting former dealers from engaging in 
a similar business, and its officials have testified that respondent does 
not intend to resume the use of such provisions in its dealer agree- 
ments. The showing made by respondent with respect to alleged dis- 
continuance does not constitute sufficient basis for the Commission 
to withhold issuance of an effective order to protect the public against 
any resumption of the illegal practices found. 

10. The aforesaid provisions of respondent’s dealer agreements 
which have been imposed upon all of respondent’s dealers are integral 
parts of a distribution system established for the purpose of prevent- 
ing competition in the sale of its products at the dealer level, and such 
provisions and the acts and practices engaged in pursuant thereto 
have had the effect of preventing, restraining, lessening and suppres- 
sing competition in the sale of such products to the ultimate consumer. 


CONCLUSIONS 


The Federal Trade Commission has jurisdiction of the subject mat- 
ter of this proceeding and of the respondent. The aforesaid acts and 
practices of respondent, as herein found, were all to the prejudice and 
injury of the public and constituted unfair acts and practices and 
unfair methods of competition in commerce in violation of Section 5 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, Tiiat respondent, Snap-On Tools Corporation, a cor- 
poration, its officers, directors, representatives or employees, directly 
or through any corporate or other device, in connection with the of- 
fering for sale, sale or distribution of mechanic’s service tools and 
related equipment and appliances in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Putting into effect, maintaining or enforcing any merchandising 
or distribution plan or policy under which contracts, agreements or 
understandings are entered into with dealers in or distributors of its 
products which have the purpose or effect of : 

(a) Limiting, allocating or restricting the geographical area in 
which, or the persons or classes of persons to whom, any dealer or dis- 
tributor may sell such products; or 

(b) Fixing, establishing or maintaining the prices at which such 
products may be sold by dealers or distributors; or 

(c) Requiring or inducing any dealer or distributor to refrain from 
selling such products in any specified geographical area or to any 
specified persons or classes of persons; or 

693-490-6468 
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(d) Preventing or restricting any dealer or distributor who has 
dealt in respondent’s products from dealing in competitive products 
after he has discontinued dealing in respondent’s products. 

2. Entering into, continuing or enforcing, or attempting to enforce, 
any contract, agreement or understanding with any dealer in or dis- 
tributor of its products for the purpose or with the effect of estab- 
lishing or maintaining any merchandising or distribution plan or 
policy prohibited by paragraph 1 of this order. 

It is further ordered, That respondent, Snap-On Tools Corpora- 
tion, shall, within sixty (60) days after service upon it of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which it has complied with the order to cease 
and desist. 

By the Commission, Commissioner MacIntyre not participating. 


In toe Marrer or 


ALUMINUM COMPANY OF AMERICA 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) 
OF THE CLAYTON ACT 


Docket 8175. Complaint, Nov. 17, 1960—Decision, Nov. 1, 1961 


Consent order requiring a manufacturer of aluminum and aluminum products, 
including ‘Alcoa Wrap” aluminum foil, with annual sales exceeding 
$858,000,000, to cease violating Sec. 2(d) of the Clayton Act by such prac- 
tices as paying $150 to a retail grocery chain in Burlington, Iowa, for adver- 
tising or other services furnished in connection with the sale of its products 
while not making any comparable payments to the chain’s competitors. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (d) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act (U.S.C. Title 15, Section 
13), hereby issues its complaint, stating its charges with respect 
thereto as follows: 

Paracrarn 1. Respondent Aluminum Company of America is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Pennsylvania, with its office and princi- 
pal place of business located at 1501 Alcoa Building, Mellon Square, 
Pittsburgh, Pennsylvania. 
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Par. 2.. Respondent is now and has been engaged in the manufac- 
ture, sale and distribution of aluminum and aluminum products, in- 
cluding aluminum foil and aluminum foil containers sold under the 
trade name “Alcoa Wrap”. Respondent sells its products to whole- 
salers and retailers, including retail chain stores and department 
stores. Respondent’s sales of its products are substantial, exceeding 
$858,000,000 annually. 

Par. 3. Respondent sells and causes its products to be neti 
from its principal place of business in the State of Pennsylvania to 
customers located in other states of the United States. There has been 
at all times mentioned herein a continuous course of trade in said 
products in commerce, as “commerce” is defined in the Clayton Act, 
as amended. 

Par. 4. In the course and conduct of its business in commerce, and 
particularly since 1958, respondent paid or contracted for the payment 
of something of value to or for the benefit of some of its customers 
as compensation or in consideration for services or facilities furnished 
by or through such customers in connection with their offering for 
sale or sale of products sold to them by respondent, and such payments 
were not made available on proportionally equal terms to all other 
customers competing in the sale and distribution of respondent’s 
products. 

. Par. 5. For example, in the year 1959, respondent contracted to pay 
and did pay to Benner Tea Company, a retail grocery chain with 
headquarters in Burlington, Iowa, the amount of $150.00 as compen- 
sation or as an allowance for advertising or other services or facilities 
furnished by or through Benner Tea Company in connection with its 
offering for sale or sale of products sold to it by respondent. Such 
compensation or allowance was not made available on proportionally 
equal terms to all other customers competing with Benner Tea Com- 
pany in the sale and distribution of products of like grade and quality 
purchased from respondent. 

Par. 6. The acts and practices of respondent, as alleged, are in vio- 
lation of subsection (d) of Section 2 of the Clayton Act, as amended 


by the Robinson-Patman Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the respond- 
ent named in the caption hereof with violation of Section 2(d) of the 
Clayton Act, as amended by the Robinson-Patman Act, and an agree- 
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ment by and between respondent and counsel supporting the complaint, 
which agreement contains an order to cease and desist, an admission 
by the respondent of all the jurisdictional facts alleged in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondent that. 
it has violated the law as alleged in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides 
an adequate basis for appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered. 

1. Respondent is a corporation existing and doing business under 
and by virtue of the laws of the State of Pennsylvania, with its office 
and municipal place of business located at 1501 Alcoa Building, Mellon 
Square, in the city of Pittsburgh, State of Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent Aluminum Company of Amer- 
ica, a corporation, and its officers, employees, agents and representa- 
tives, directly or through any corporate or other device, in or in 
connection with the offering for sale, sale or distribution of any of 
its aluminum foil products or aluminum foil containers in commerce, 
as “commerce” is defined in the Clayton Act, as amended, do forthwith 
cease and desist from : 

Paying or contracting for the payment of anything of value to, 
or for the benefit of, any customer of respondent as compensation or 
in. consideration for any services or facilities furnished by or through 
such customer in connection with the offering for sale, sale or distri- 
bution of respondent’s aluminum foil products or aluminum foil 
containers, unless such payment or consideration is made available on 
proportionally equal terms to all other customers competing in the 
distribution of such products. 

Tt is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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NUTRI-HEALTH, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8178. Complaint, Nov. 21, 1960—Decision, Nov. 4, 1961 


Consent order requiring Baltimore distributors of a vitamin product designated 
“Nutri-Health” to cease representing falsely by radio broadcasts, circulars, 
and other means that they gave a bottle of their product free to those who 
responded to their offer and paid the “low introductory price” of $5.00 for 
one bottle, when $5.00 was their usual price for two. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Nutri-Health, Inc., 
a corporation, and Charles Finkelstein, Morton Kanter and Bernice 
Freiberg, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent’ Nutri-Health, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Maryland, with its principal office and place of busi- 
ness located at 2 West 25th Street, Baltimore, Maryland. 

Respondents Charles Finkelstein, Morton Kanter and Bernice Frei- 
berg are officers of the corporate respondent. They formulate, direct 
and control the acts and practices of the corporate respondent, in- 
cluding the acts and practices hereinafter set forth. Their address 
is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of a vitamin product designated “Nutri-Health” to the public. 
Said product is sold in bottles containing 30 tablets each. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said product, 
when sold, to be shipped from their place of pidiridls 4 in the State of 
Maryland to purchasers thereof located in various other states of 
the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 
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Par. 4. Respondents advertise their said product by means of broad- 
cast over radio stations and by means of circulars and other adver- 
tising media. Typical, but not all inclusive, of the said advertisements 


is the following : 


Free vitamins! Yes, absolutely free * * * $5.00 worth of vitamins EIN 
without a single penny cost! * * * This offer is to introduce the sensational 
vitamin forumla ‘Nutri-Health’ in (naming a city) * * * I want to give you 
$5.00 worth of famous Nutri-Health Vitamin Capsules. * * * Don’t send a 
penny * * * Just send a post card to Vitamins, care of this station or tele- 
phone us your name and address. That’s all you do * * * and we send you the 
vitamins free. With your free supply we also send an HXTRA month’s supply 
on approval. Use the free supply first. * * * if you’re not delighted * * * 
simply return the extra supply and you owe nothing. Or, * * * keep the Extra 
supply and send the Low Introductory price. The free bottle is yours to keep 
regardless! But this offer is limited and may be withdrawn at any time * * * 


only one supply per family. 

Par. 5. By means of the statements in the aforesaid advertisement 
and others of similar import not specifically set forth herein, respond- 
ents represented, directly or by implication, that $5.00 is a low intro- 
ductory price for one bottle of their product and that they are offering 
to give and do give a bottle free to those who respond to their adver- 
tisement, both to those who use one bottle and return the second and 
also to those who use the two bottles and pay respondents the sum 
of $5.00. 

Par. 6. Said statements and representations were, and are, false, 
misleading and deceptive. In truth and in fact, $5.00 is not a low 
or introductory price for one bottle of said product but is respondents’ 
usual and customary price for two bottles. Those persons who elect 
to return the second bottle do not receive the first bottle free as they 
are required to pay the postage charges to return the bottle to re- 
spondents and those who elect to keep the second bottle and pay $5.00 
to respondents do not obtain the first bottle free as its price is in- 
cluded in the $5.00 paid. In addition, in billing the customer for 
the $5.00, postage of thirty-five cents for sending the two bottles 
is added. 

Par. 7. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of vitamin 
products. 

Par. 8. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements, representations and practices has had, 
and now has, the capacity and tendency to mislead members of the 
purchasing public into the erroneous and mistaken belief that. said 
statements and representations were and are true and into the pur- 
chase of substantial quantities of respondents’ product by reason of 
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said erroneous and mistaken belief. As a consequence thereof, sub-, 
stantial trade in commerce has been, and is being, unfairly peed 
to respondents from their competitors and Subsea injury has 
thereby been, and is being, done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public 
ahd of respon? competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and HRY methods of com- 
petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. DeWitt T. Puckett supporting the complaint. 
Mr. Vincent A. Kleinfeld, of Bernstein, Kleinfeld and Alpar, Wash- 
ington, D.C., for respondents. 


Initia Decision py Watrer K. Bennerr, Hearing Examiner 


The Federal Trade Commission issued its complaint against the 
above-named respondents on November 21, 1960. The complaint 
charged respondents with making false, misleading and deceptive 
statements and representations in the pricing of vitamins. Said rep- 
resentations were charged to be unfair and deceptive acts and practices 
and unfair methods of competition within the intent and meaning, 
and in violation of the Federal Trade Commission Act. 

On September 7, 1961, counsel submitted to the undersigned Hear- 
ing Examiner an agreement dated August 30, 1961, and executed 
by respondents, counsel representing them and counsel supporting the 
complaint, providing for the entry without further notice of a consent 
order. The Agreement was duly approved by the Acting Director 
of the Bureau of Deceptive Practices and by the Chief of the Division 
concerned. 

The Hearing Examiner finds that said agreement includes all of 
the provisions required by Section 3.25(b) of the Rules of the Com- 
mission, that is: 

A. An admission by all the respondent parties thereto of juris- 
dictional facts; 

B. Provisions that: 

(1) The complaint may be used in construing the terms of the 
order ; 

(2) The order shall have the same force and effect as if entered 
after a full hearing; 

(3) The agreement shall not become a part of the official record 
of the proceeding unless and until it becomes a part of the decision of 


the Commission ; 
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(4) The entire record on which any cease and desist order may be 
based shall consist solely of the complaint. and the agreement. 

(5) The order may be altered, modified, or set aside in the manner 
provided by statute for other orders; 

C. Waivers of: 

(1) The requirement that the decision must contain a statement 
of findings of fact and conclusions of law; 

(2) Further procedural steps before the Hearing Examiner and 
the Commission ; 

(3) Any right to challenge or contest the validity of the order 
entered in accordance with the. agreement. 

In addition the agreement contains the following provision: A 
statement that the signing of said agreement is for settlement. pur- 
poses only and does not constitute an admission by respondents that 
they have violated the law as alleged in the complaint. 

Having considered said agreement, including the proposed order, 
and being of the opinion that they provide an appropriate basis for 
settlement and disposition of this proceeding; the Hearing Examiner 
hereby accepts the agreement but orders that it shall not become a 
part of the official record unless and until it becomes a part of the 
decision of the Commission. 

The following jurisdictional findings are made and the following 
order issued: 

1. Respondent, Nutri-Health, Inc., is a corporation existing and 
doing business under and by virtue of the laws of the State of Mary- 
land, with its office and principal place of business located at 2 West 
25th Street, in the City of Baltimore, State of Maryland. 

2. Respondents, Charles Finkelstein, Morton Kanter and Bernice 
Freiberg, are officers of the corporate respondent. They formulate, 
direct and control the policies, acts and practices of the corporate 
respondent. ‘Their address is the same as that of the corporate re- 
spondent. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Nutri-Health, Inc., a corporation, 
and its officers, and Charles Finkelstein, Morton Kanter and Bernice 
Freiberg, individually and as officers of said corporation, and respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of vitamin products, or any other product, in 
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commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from representing, directly or 
by implication, that: 

1. The price at which a product is offered constitutes a reduction 
from respondents’ usual and customary price unless it is less than the 
price at which the product has been usually and customarily sold by 
respondents in the recent regular course of business. 

2. Any amount is respondents’ usual.and.customary price of a 
product unless it is the price at. which respondents have usually and 
customarily sold the product in the recent regular course of business. 

3. Any product is given free when a payment of any nature is re- 
quired of the recipient, unless the necessity of such payment and the 
amount thereof are disclosed at the outset. 

4, Any product is given free in connection with the purchase of 
another of the same product or of a different product when the price 
of the product purchased is in excess of the usual and customary 
price charged by respondents for such product. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hear- 
ing examiner shall on the 4th day of November, 1961, become the 
decision of the Commission; and, accordingly: 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MarTrer or 


ALBERT F. ROBILIO ET AL. DOING BUSINESS AS 
ROBILIO & CUNEO 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) 
OF THE CLAYTON ACT 


Docket 8294. Complaint, Mar. 2, 1961—Decision, Nov. 6, 1961 


Consent order requiring the Memphis, Tenn., manufacturer of “Ronco” macaroni, 
spaghetti, and noodles to cease discriminating among its customers in pay- 
ing promotional allowances in violation of Sec. 2(d) of the Clayton Act 
by such practices as making a preferentiai payment of $250 to a retail 
grocery chain with headquarters in Jacksonville, Fla., while making no 
offers of comparable payments to the chain’s competitors. 


1066 FEDERAL TRADE COMMISSION DECISIONS 
Co ae 59 B.T.C. 
COMPLAINT | 


The Federal Trade’ Commission, ithe reason to believe that tho 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, have violated and are now Vio- 
lating the provisions of subsection (d) ‘of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act (U:S.C. Title 15, Section 
13), hereby issues its complaint, stating its charges with respect thereto 
as follows: 

ParacrApn 1. Respondents Albert F. Robilio, John S, Robilio, Jr., 
‘Mrs. John’S. Robilio, Sr., Rose Ann’ Robilio, Florence Rita Radogna, 
Roane Waring, Jr., and Martha Cuneo Reid, are copartners trading 
and doing business as Robilio & Cuneo, with their office and principal 
place of business located at 70 Adams Avenue, Memphis, Tennessee. 

Par. 2.’ Respondents are now and have been engaged in the manu- 
facture, sale, and distribution of food products, including macaroni, 
spaghetti, and egg noodles under the trade name, “Ronco”. Respond- 
ents sell and distribute their products to wholesalers and retailers, 
including retail chain organizations. 

Par. 3. Respondents sell and cause their products to be trans- 
ported from their principal place of business in the State of Tennessee 
to customers located in other States of the United States. There has 
been at all times mentioned herein a continuous course of trade in said 
products in commerce, as “commerce” is defined in the Clayton Act, as 
amended. 

Par. 4. In the course and conduct of its business in commerce, re- 
spondents paid or contracted for the payment of something of value 
to or for the benefit of some of their customers as compensation or in 
consideration for services or facilities furnished by or through such 
customers in connection with their offering for sale or sale of products 
sold to them by respondents, and such payments were not made avail- 
able on proportionally equal terms to all other customers competing 
in the sale and distribution of respondents’ products. 

Par. 5. For example, in the year 1960, respondents contracted to 
pay and did pay to Winn-Dixie Stores, Inc., a retail grocery chain 
with headquaters in Jacksonville, Florida, the amount of $250.00 as 
compensation or as an allowance for advertising or other services or 
facilities furnished by or through Winn-Dixie Stores, Inc., in con- 
nection with its offering for sale or sale of products sold to it by 
respondents. Such compensation or allowance was not made available 
on proportionally equal terms to all other customers competing with 
Winn-Dixie Stores, Inc., in the sale and distribution of products of 
like grade and quality purchased from respondents. 
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Par. 6. ‘The acts.and. practices of respondents, as alleged, are in 
violation of subsection (d) of Section 2 of the Clayton Act, as pmensded 
by the Robinson- Patman Act. 


‘DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting ef the Commission’s complaint charging the re- 
spondents named in the caption! hereof with violation of ‘subsection 
(d) of Section 2 of the Clayton Act, as’ amended ‘by the: Robinson- 
Patman Act, and an agreement signed by all of the respondents [ex- 
cept respondent Roane Waring, Jr.], by respondents’ counsel and by 
counsel supporting the complaint, which agreement contains an order 
‘to cease and desist, an admission by respondents of all the jurisdictional 
facts alleged in the complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged 
in the complaint, and waivers and provisions as required by the Com- 
mission’s rules, and which agreement further provides for dismissal 
of the complaint as to respondent Roane Waring, Jr.; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement provides an 
adequate basis for an appropriate disposition of the proceeding, the 
agreement is hereby accepted, the following jurisdictional findings are 
made, and the following order is entered: 

1. Individual respondents Albert F. Robilio, John S. Robilio, Jr., 
Mrs. John S. Robilio, Sr., Rose Ann Robilio, Florence Rita Radogna, 
Roane Waring, Jr., and Martha Cuneo Reid, are copartners trading 
and doing business as Robilo & Cuneo, with their office and principal 
place of business located at 70 Adams Avenue, in the city of Memphis, 
State of Tennessee. 

Roane Waring, Jr. holds no interest in the partnership trading as 
Robilio & Cuneo other than as executor under the estate of the late 
Mrs. Zadie S. Cuneo. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 


ORDER 


It is ordered, That respondents Albert F. Robilio, John S. Robilio, 
Jr., Mrs. John S. Robilio, Sr., Rose Ann Robilio, Florence Rita 
Radogna and Martha Cuneo Reid, individually and as copartners 
trading as Robilio & Cuneo, or under any other name or device, 
corporate or otherwise, or through agents, representatives or em- 
ployees, in connection with the sale of food products in commerce, as 
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“commerce” is defined in the Clayton Act, as amended, do forthwith 
cease and desist from: 

Making or contracting to make, to or for the benefit of any customer, 
any payment of anything of value as compensation or in consideration 
for any advertising or other services or facilities furnished by or 
through such customer, in connection with the handling, offering for 
sale, or sale of. respondents’ products, unless such, payment, or.con- 
sideration is offered and otherwise made available on proportionally 
equal terms’ to all other. customers competing in the distribution 
or resale of such products. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed.as to Roane Waring, Jr. 

It is further ordered, That the respondents named in the order to 
cease and desist shall, ps sixty (60) days after service upon them 
of this order, file with the Commission a report, in writing, setting 
forth in detail the maner and form in which they have complied 
with this order. 


In tor Marrer or 
STERN & STERN TEXTILES, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS 


Docket C-16. Complaint, Nov. 6, 1961—Decision, Nov. 6, 1961 


.Consent order requiring New York City importers to cease violating the Flam- 
mable Fabrics. Act by furnishing their customers with a false guaranty that 
certain fabrics were not so highly flammable as to be dangerous when worn. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Flammable Fabrics Act, and by virtue of the authority vested 
in it by said Acts, the Federal Trade Commission, having reason to be- 
lieve that Stern & Stern Textiles, Inc., a corporation, Edwin M. Stern, 
Jean Pierre Stern and David Grossberg, individually and as officers of 
_ said corporation, hereinafter referred to as respondents, have violated 
the provisions of said Acts, and the Rules and Regulations promul- 
gated under the Flammable Fabrics Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent Stern & Stern Textiles, Inc., is a cor- 
poration duly organized, existing and doing business under and by 
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virtue of the laws of the State of New York. Respondents Edwin M. 
Stern, Jean Pierre Stern and David Grossberg are President- 
Treasurer, Executive Vice President, and Secretary, respectively, of 
Stern & Stern Textiles, Inc. The individual respondents formulate, 
direct and control the policies, acts and practices of the said corporate 
respondent. The business address of all respondents is 1359 Broad- 
way, New York, New York. 

Par. 2. Respondents, subsequent to July 1, 1954, the effective date 
of the Flammable Fabrics Act, have sold and offered for. sale, in 
commerce ; have imported into the United States; and have introduced, 
delivered for introduction, transported, and caused to be transported, 
in commerce; and have transporated and caused to be transported, 
after sale in commerce; as “commerce” is defined in the Flammable 
Fabrics Act, fabric, as that term is defined therein, which fabric was, 
under Section 4 of the Flammable Fabrics Act, as amended, so highly 
flammable as to be dangerous when worn by individuals. 

Par. 3. Respondents have furnished their customers with a guar- 
anty with respect to the fabrics, mentioned in Paragraph Two hereof, 
to the effect that reasonable and representative tests made under the: 
procedures provided in Section 4 of the Flammable Fabrics Act, as 
amended, and the Rules and Regulations promulgated. thereunder, 
show that said fabrics are not, in the form delivered by respondents, 
so highly flammable under the provisions of the Flammable Fabrics 
Act as to be dangerous when worn by individuals. ‘There was reason 
for respondents to believe that the fabrics covered by such guaranty 
might be introduced, sold, or transported in commerce. 

Said guaranty was false in that (1) with respect to some of said 
fabrics, respondents have not made such reasonable and representative 
tests, and (2) with respect to other of said fabrics, the tests which were 
made showed that the fabrics were so highly flammable as to be dan- 
gerous when worn by individuals. 

Par. 4. The aforesaid acts and practices of respondents were and 
are in violation of the Flammable Fabrics Act and. the Rules: and 
Regulations promulgated thereunder, and as such constitute unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Flammable 
Fabrics Act, and the respondents having been served with notice of 
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said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admission 
by the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment. purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent Stern & Stern Textiles, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 1359 Broadway, New York, New York. 

Respondents Edwin M. Stern, Jean Pierre Stern and David Gross- 
berg are officers of the corporate respondent. Their address is the 
same as that of the corporate respondent. 

2. The Federal Trade Commission has sunisaestink of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That. the respondent Stern & Stern Textiles, Inc., a. 
corporation, and its officers, and respondents Edwin M. Stern, Jean 
Pierre Stern and David Grossberg, individually and as officers of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, do forthwith cease 
and desist from: 

is 

(a) Importing into the United States; or 

(b) Selling, offering for sale, introducing, delivering for introduc- 
tion, transporting, or causing to be transported, in commerce, as “com- 
merce” is defined in the Flammable Fabrics Act; or 

(c) Transporting or causing to be aneperied: for the purpose of 

sale or delivery after sale in commerce, 


any fabric, which, under the provisions of Section 4 of the said Flam- 
mable Fabrics Ket: as amended, is so highly flammable as to be dan- 
gerous when worn ey inldradaale: 

2. Furnishing to any person a guaranty with respect to any fabric 
which respondents, or any of them, have reason to believe may be in- 
troduced, sold or transported in commerce, which guaranty represents, 
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contrary to fact, that reasonable and representative tests made under 
the procedures provided in Section 4 of the Flammable Fabrics Act, 
as amended, and the Rules and Regulations thereunder, show and 
will show that the fabric, covered by the guaranty, is not, in the form 
delivered or to be delivered by the guarantor, so highly flammable 
under the provisions of the Flammable Fabrics Act as to be dangerous 
when worn by individuals, provided, however, that this prohibition 
shall not be applicable to a guaranty furnished on the basis of, and 
in reliance upon, a guaranty to the same effect received by respondents 
in good faith signed by and containing the name and address of the 
person by whom the fabric was manufactured or from whom it was 
received. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In tHe Marrer or 


HAROLD GREENBERG TRADING AS JOHNSTOWN 
PRODUCTS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-17. Complaint, Nov. 6, 1961—Decision, Nov. 6, 1961 


Consent order requiring an individual in Philadelphia to cease using bait 
advertising to obtain leads to prospective purchasers of his aluminum storm 
windows and doors and aluminum patio covers, and false claims that the 
sale price was half the usual price, that the advertised products were in 
stock ready for delivery, that the offer was limited to three days, that the 
advertised products were as pictured with ornamental grills and columns 
and scalloped valances, and that prices included installation. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and ‘by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Harold Greenberg, 
an individual trading as Johnstown Products, hereinafter referred to 
as respondent, has violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 


charges in that respect as follows: 
Paracrarn 1. Respondent, Harold Greenberg, is an individual, 
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trading as Johnstown Products, with his office and principal place 
of business located at 4903 Lancaster Avenue, Philadelphia, Penn- 
sylvania. 

Par. 2. Respondent is now, and for some time past has been, engaged 
in the advertising, offering for sale, and distribution of various items 
of merchandise for installation in or on private homes, including 
aluminum storm windows and doors and aluminum patio covers. 

Par. 3. In the.course and conduct of his business, respondent causes, 
and for some time past has caused, his said products to be shipped 
from his place of business in the State of Pennsylvania to purchasers 
thereof located in various states of the United States, and maintains, 
and at all times mentioned herein has maintained, a substantial course 
of trade in said products in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. In the course and conduct of his business, and for the pur- 
pose of inducing the sale of his aluminum products, respondent has 
made statements in newspapers of general circulation and through 
other media, typical of which, but not all inclusive, are the following: 


6 TRIPLE TRACK 
STORM WINDOWS 
INSTALLED 
[Picture of 6 storm windows with top half enclosed in glass and 


bottom half in screens, Underneath this is another picture of a 
storm door.] 


® Genuine Alcoa ANY SIZE ALL 6 FOR 
® Triple Track GENUINE ALUMINUM AS LOW AS 
® Draft Free WELDED STORM $44.50 
® Top & Bottom DOOR $1.25 Per week 
Ventilation $19.50 
Warp Proof with the purchase of No Down Payment 
@® H-Z Slide Type 6 or more triple track Completely Installed 
@® Opens in any aluminum combination 
position sereen-storm windows 
Builders and WRITH, PHONE 
Contractors OR VISIT OUR FAC- 
Supplied TORY SHOWROOMS 
GIMMICKS 


NO FREE GIVEAWAYS 
FREE STORM DOORS 
BONUS OFFERS 


-Alecoa Aluminum PATIO COVERS 
3-DAY SALE 
HURRY 1 Week Delivery 


[Picture of Patio illustrating patio covers] 
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BIG 8x6 FEET INSTALLED 
Completely Installed $55.50 
Choice of Color No Down Payment 
of Your Home $1.25 A WEEK 
Inerease the Value ist Payment in July 
RAILS OPTIONAL 
* * * 
WITH 
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[Picture of 6 storm windows] 


3 6 TRIPLE TRACK WINDOWS! 3 
HK eK 
D HALF-PRICE FOR D 
A GENUINE ALUMINUM ONLY A 
A's WELDED STORM $49.50 Y 
SALE DOOR $18.50 ANY SIZE SALE 
eK kK 
INSTALLED 


Par. 5. By means of the statements in the aforesaid advertise- 
ments, and others of the same import not specifically set out herein, 
respondent represented, directly or by implication, that he was making 
a bona fide offer to sel] the product advertised at the price set out in 
the advertisement. 

Par. 6. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact, the offers set forth 
in Paragraph Four above were not genuine and bona fide offers, but 
were made for the purpose of obtaining leads and information as to 
persons interested in the purchase of respondent’s products. After, 
obtaining such leads through response to such advertisements and 
calling upon such persons, respondent and his salesmen made no effort 
to sell the advertised products at the advertised prices, but, instead, 
disparaged such products in such a manner as to discourage their 
purchase and attempted to, and frequently did, sell much. higher 
priced products. Prospective customers who did not purchase certain 
of respondent’s advertised products in many instances were persuaded 
to purchase more expensive items. 

Par. 7. In the manner aforesaid eer represented : 

1. Through the use of the word “half-price”, or similar statements, 
that the usual and regular price at which said merchandise was sold 
by it was twice or double that at which the same was being offered ; 

‘2. That the advertised products were in stock ready for delivery to 
any customer who desired to purchase same ; 

3. That the advertised products were as pictured and included the 
ornamental grill on the storm door and the ornamental columns and 
scalloped valances on the patio covers, and that the same would be 
completely installed at the prices listed ; 


693-490—64—_69 
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4, That the sale at the special price listed was for three days only. 

Par. 8. The statements and representations set forth in Paragraph 
Seven above were false, misleading and deceptive. In truth and in 
fact: 

1. The usual and regular price of respondent’s storm door is not 
double the price at which the same is advertised. The “half price” 
listed in the advertisement is actually the usual and regular price 
obtained by respondent if, and when, sold by him. 

2. Respondent does not, and did not, stock the advertised product, 
and would order same only upon a confirmation of the actual sale. 

3. The storm door did not include the ornamental grill, as pictured, 
at the price listed, nor did the patio cover include the ornamental 
columns and scalloped valances, as pictured in the advertisement, and 
an installation fee was made therefor. 

4, Respondent’s sale is not limited to three days, as the product can 
be purchased after the expiration date listed in the advertisement at 
the price listed therein. 

Par. 9. In the course and conduct of its business, at all times men- 
tioned herein, respondent has been in substantial competition in com- 
merce with corporations, firms and individuals engaged in the sale of 
products of the same general kind and nature as those sold by 
respondent. 

Par. 10. The use by respondent of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations were and are true, and into the purchase of 
substantial quantities of respondent’s products by reason of said 
erroneous and mistaken belief. 

Par. 11. The aforesaid acts and practices of respondent as herein 
alleged were, and are, all to the prejudice and injury of the public and 
of respondent’s competitors and constituted, and now constitute, un- 
fair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with vio- 
lation of the Federal Trade Commission Act, and the respondent hav- 
ing been served with notice of said determination and with a copy of 


the complaint the Commission intended to issue, together with a pro- 
posed form of order; and 
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The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set: forth in the ¢om- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and:does not constitute an admission by respond- 
ent that the law has been violated as set forth in the complaint, and 
-waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent, Harold Greenberg, is an individual, trading as 
Johnstown Products with his office and principal place of business lo- 
cated at 4903 Lancaster Avenue in the City of Philadelphia, State 
‘of Pennsylvania. — 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding is 
in the public interest. ; 
ORDER 


It is ordered, That Harold Greenberg, an individual trading as 
Johnstown Products, or under any other name or names, and respond- 
ent’s representatives, agents and employees, directly, or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution, of aluminum storm windows, storm doors and patios, 
or any other merchandise, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 3 : 

- 1. Representing, directly or indirectly, that certain merchandise is 
offered for sale, when such offer is not a bona fide offer to sell the 
merchandise so offered ; 

2. The use of any sales plan procedure involving the use of false, 
deceptive or misleading statements or representations in advertising 
which are designed to obtain leads or prospects for the sale of other or 
different merchandise. 

3. Using pictorial representations in advertising to represent that 
respondent’s patios, storm doors or other products, contain certain 
features or construction which are not in fact supplied by respondent 
for the price advertised ; 

4, Representing, directly or indirectly, that any amount is respond- 
‘ent’s usual and customary price of merchandise when it is in excess of 
the price at. which the merchandise has been usually and customarily 
sold by respondent in the recent regular course of business in a trade 


area; 
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5. Representing through the use of the words “Half Price” that the 
price at which respondent usually and regularly sells the advertised 
product is twice the amount set forth in the advertisement; or other- 
wise representing that any saving is afforded from respondent’s usual 
and customary price of merchandise, unless the price at which it is 
offered constitutes a reduction from the price at which the merchan- 
dise has been usually and customarily sold by respondent in the recent 
and regular course of business in a trade area; 

6. Representing, directly or by implication, that respondent has the 
advertised product in stock ready for delivery to any purchaser 
desiring to purchase same, unless such is the fact; 

7. Representing, directly or indirectly, that a sale is limited to three 
days, or any other time, at the price listed, contrary to fact. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Com- 
mission a report in wrlitng setting forth in detail the manner and form 
in which it has complied with this order. 


In THE MatTrer oF 


NEW ENGLAND CONFECTIONERY CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT 


Docket 7732. Complaint, Jan. 6, 1960—Decision, Nov 7, 1961 


Consent order requiring a Cambridge, Mass., confectioner to cease charging 
its “Price Class 2” customers—composed of “Special Retailers” such as drug 
chains and grocers, grocery co-ops, and department stores—10% less on pur- 
chases of its ‘“Candy Cupboard” products than their competitors in'the “Price 
Class 1” category, which include “Regular Retailers” such as independent 
retail drug and specialty stores and ice cream parlors. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that 
the above-named respondent has violated and is now violating Section 
2(a) and Section 2(d) of the amended Clayton Act (U.S.C. Title 15, 
Section 13), hereby issues its complaint as follows: 


COUNT 1 


ParaGraPu 1. Respondent is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Massa- 
chusetts with its principal office and place of business located at 254 
Massachusetts Avenue, Cambridge, Massachusetts. 
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Par. 2. Respondent is engaged in the business of manufacturing, 
distributing and selling candy and confectionery products. Respond- 
ent’s total sales for the year 1958 were approximately $17,000,000. 

Par. 3. These candy and confectionery products were sold by 
respondent for use, consumption, or resale within the United States 
and respondent causes them to be shipped and transported from the 
state of location of its principal place of business to purchasers 
located in states other than the state in which the shipment or trans- 
portation originated. 

Par. 4. Respondent maintains a course of trade in commerce, as 
“commerce” is defined in the amended Clayton Act, in such products 
described, among and between the States of the United States. 

Respondent maintains and operates a manufacturing plant in Cam- 
bridge, Massachusetts. From this plant it ships and sells through- 
out the United States to various purchasers located in the several 
States of the United States including New York. 

Par. 5. In the course and conduct of its business in commerce, 
respondent is discriminating in price between different purchasers of 
its products of like grade and quality by selling to some purchasers 
at higher and less favorable prices than it sells to other purchasers 
competitively engaged in the resale of its products with the non- 
favored purchasers. 

For example, for many years respondent has classified its retail 
customers in two categories. “Price Class 1” includes the “Regular 
Retailers” such as independent retail drug stores, specialty stores, and 
ice cream parlors, which purchase respondent’s “Candy Cupboard” 
products. “Price Class 2” includes the “Special Retailers” such as 
chain drugs, chain grocers, grocery co-ops, and department stores. 
“Price Class 2” accounts receive a special price list which is consist- 
ently 10% less on “Candy Cupboard” products than the prices quoted 
for those accounts in “Price Class 1”. This 10% price differential is 
reflected in the prices of all “Candy Cupboard” candies, which com- 
prise the substantial volume of respondent’s candy business. 

Par. 6. In the course and conduct of its business in commerce, 
respondent is competitively engaged with other corporations, indi- 
viduals, partnerships, and firms in the manufacture, distribution, and 
sale of its products. 

Par. 7. The effect of respondent’s discriminations in price, as 
alleged, may be substantially to lessen, injure, destroy or prevent such 
competition as alleged or tend to create a monopoly in the lines of 
commerce in which respondent and its purchasers are engaged. 

Par. 8. The foregoing acts and practices of the respondent, as 
alleged, violate Section 2(a) of the amended Clayton Act (U.S.C. 
Title 15, Section 18). 
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Par. 9. Each of the allegations contained in Paragraphs ‘One 
through Four are hereby realleged and made part of this Count as 
fully and with the same effect as though set out in full. 

~ Par. 10. In the course and conduct of its business in commerce, 

respondent has been paying advertising and promotion allowances 
to certain favored customers without making the allowances avail- 
able on proportionally equal terms to all other customers competing 
in the distribution and sale of its products. 

For example, respondent extends a cooperative Piette allow- 
ance amounting to three percent of the previous year’s purchases to its 
customers. In practice, this offer has been made only to accounts such 
as department stores and selected drug accounts. 

Such allowances were not offered or made available on proportion- 
ally equal terms by respondent to other customers competing in the 
resale of respondent’s products of like grade and quality with those 
customers receiving the allowances. 

Par. 11. The acts and practices of respondent, as alleged, violate 
Section 2(d) of the amended Clayton Act (U.S.C. Title 15, Section 
138). 


Mr. Franklin A. Snyder for the Commission. 
Hicks, Kuhlthau & Nagle, by Mr. Douglas M. Hicks, » New Bruns- 
wick, N.J., for respondent. 


Inrrtan Decision py Enear A. Burrir, Heartnc ExaMIner 


On January 6, 1960, the Federal Trade Commission issued its com- 
plaint against the above-named respondent charging it with violating 
the provisions of subsections (a) and (d) of section 2 of the Clayton 
Act, as amended, in connection with the manufacturing, distributing 
and selling of candy and confectionery products. On August 16, 
1961, the respondent and counsel supporting the complaint entered 
into an agreement containing a consent order to cease and desist in 
accordance with section 3.25(a) of the Rules of Practice and Proce- 
dure of the Commission. 

Under the foregoing agreement, the respondent admits the juris- 
dictional facts alleged in the complaint and agrees among other things, 
that the cease and desist order there set forth may be entered without 
further notice and shall have the same force and effect as if entered 
after afullhearing. 'The agreement includes a waiver by the respond- 
ent of all rights to challenge or contest the validity of the order 
issuing in accordance therewith; and recites that the said agreement 
shall not become a part of the official record unless and until it be- 
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comes a part of the decision of the Commission, and that it is for 
settlement purposes only, does not constitute an admission by the 
respondent that it has violated the law as alleged in the complaint, 
and that said complaint may be used in construing the terms of the 
order. The hearing examiner finds that the content of the said 
agreement meets all the requirements of section 3.25(b) of the Rules 
of Practice. 

The agreement provides the complaint allegation of “primary line 
injury”, namely, to substantially lessen competition or tend to create 
a monopoly in the line of commerce in which the respondent is engaged, 
may be dismissed on the grounds that the evidence in the light of 
subsequent developments is insufficient to substantiate the allegation. 
This appears to be an appropriate basis for dismissal. 

The agreement further provides that the complaint be dismissed as 
to Count IT of the complaint, involving charged violations of section 
2(d) of the Clayton Act, as amended, for the reasons set forth in said 
agreement, which also appear to be appropriate. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid agreement for 
consent order, and it appearing that said agreement provides for an 
appropriate disposition of this proceeding, the aforesaid agreement is 
hereby accepted and is ordered filed upon becoming part of the Com- 
mission’s decision in accordance with section 3.21 of the Rules of 
Practice; and in consonance with the terms of said agreement, the 
hearing examiner makes the following jurisdictional findings and 
order: 

1. Respondent, New England Confectionery Co., is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Massachusetts, with its office and principal place of business 
located at 254 Massachusetts Avenue, in the City of Cambridge, State 
of Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
subsections (a) and (d) of section 2 of the Clayton Act, as amended. 


ORDER 


It is ordered, That respondent, New England Confectionery Co., a 
corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in or in connection 
with the sale of candy products of like grade and quality in commerce, 
as “commerce” is defined in the amended Clayton Act, do forthwith 


cease and desist from: 
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Discrimimating, directly or indirectly, in the price of such products 
of like grade and quality by selling to any one purchaser at'net prices 
higher than the net prices charged to any other purchaser who in fact 
competes in the resale and distribution of the respondent’s products 
with the purchaser paying the higher price. 

It is further ordered, That the allegation of substantial lessening 
of competition or tendency toward monopoly in the line of commerce 
in which respondent is engaged, be dismissed. 

It is further ordered, That Count II of the complaint should be, and 
hereby is, dismissed. . 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


The Commission having considered the initial decision of the hear- 
ing examiner filed September 25, 1961, wherein he accepted an agree- 
ment containing a consent order to cease and desist theretofore 
executed by respondent and counsel in support of the complaint; and 

It appearing that the word “forthwith” contained in the sixth 
line of the first paragraph of the order in the aforesaid agreement 
has been omitted from the order contained in the said initial decision, 
and that this departure from the agreement of the parties should be 
corrected : 

It is ordered, That the initial decision of the hearing examiner 
filed September 25, 1961, be, and it hereby is, modified by inserting 
the word “forthwith” after the word “do” in the sixth line of the 
first paragraph of the order therein. 

It is further ordered, That the initial decision filed September 25, 
1961, as so modified, shall, on the 7th day of November 1961, become 
the decision of the Commission. 

It is further ordered, That respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which its has complied with the order to cease and desist. 


In THe MATTER or 


INTERNATIONAL STAPLE & MACHINE COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND SEC. 3 OF THE CLAYTON ACT 


Docket 8083. Complaint, Aug. 19, 1960—Decision, Nov. 7, 1961 


Order requiring one of the nation’s largest manufacturers of wide crown carton- 
closing staples, staplers, parts, and accessories, to cease violating Sec. 3 
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of the Clayton Act by such practices as its consistent policy of requiring its 
independent distributors and dealers to discontinue handling competitive 
products and to handle only its own; and to cease restricting the persons 
to whom, and the territories within which, said distributors and dealers 
might sell its products. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
International Staple & Machine Company, a corporation, hereinafter 
referred to as respondent, has violated the provisions of Section 3 of 
the Clayton Act ( 15 U.S.C.A. Sec. 14), and the provisions of Section 
5 of the Federal Trade Commission Act (15 U.S.C.A. Sec. 45), and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, the Commission hereby issues 
its complaint, stating its charges in that respect as follows: 


COUNT I 


ParacraPH 1. Respondent International Staple & Machine Com- 
pany, hereinafter referred to as International, is a corporation orga- 
nized and existing under the laws of the State of Pennsylvania with 
its principal place of business located at Herrin, Illinois. 

Par. 2. Respondent is now and has been for some years engaged 
in the manufacture, distribution and sale of industrial carton-closing 
staples, staplers, parts and accessories. Respondent now sells, and 
for some years has been selling, such products principally to inde- 
pendent distributors and dealers located throughout the United States 
who in turn make sales directly to users. Respondent’s industrial 
carton-closing staples, staplers, parts and accessories enjoy wide sales 
throughout the United States and respondent International is one 
of the largest manufacturers and distributors of such equipment in 
the industry. In the past, prior to the advent of staples for this pur- 
pose, such carton-closing operation was usually done by means of glue 
or gummed paper, or similar means not here involved. Respondent 
International’s annual sales of its industrial carton-closing staples, 
staplers, parts and accessories, are approximately $1,666,000. 

Par. 8. Respondent is now and has been engaged in commerce, as 
“commerce” is defined in the Clayton Act and the Federal Trade 
Commission Act. Respondent causes carton-closing staples, staplers, 
parts and accessories manufactured by respondent International to be 
transported from the manufacturing plant located at Herrin, Illinois, 
to independent distributors and customers located throughout the 
several states of the United States, and there is now, and has been 
for some years, a constant current of trade and commerce in said 
products between and among the various states of the United States, 
and the District of Columbia. bats 
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Par. 4. In the course and conduct of its business, as herein de- 
scribed, respondent is and has been in substantial competition in the 
sale and distribution of industrial carton-closing staples, staplers, 
parts and accessories, in commerce between and among the various 
states of the United States and the District of Columbia with other 
persons and corporations. 

Par. 5. In the course and conduct of its business of manufacturing 
and selling carton-closing staples, staplers, parts and accessories, re- 
spondent has made sales and contracts for the sale of such products, 
and is now making such sales and contracts for the sale of such 
products on the condition, agreement, or understanding that the pur- 
chasers thereof shall not sell, deal or distribute carton-closing staples, 
staplers, parts and accessories sold or supplied by a competitor or 
competitors of respondent. Respondent has followed a consistent 
policy of requiring the independent distributors and dealers to whom 
it sells its carton-closing staples, staplers, parts and accessories to 
discontinue handling like or similar products supplied or sold by 
any competitor or competitors of respondent and not to handle any 
such products except those sold to such distributors and dealers by 
respondent. 

Par. 6. Competitors of respondent have been, and now are, unable 
to make sales of carton-closing staples, staplers, parts and accessories 
because of the conditions, agreements, understandings and practices 
described above in Paragraph Five. The distributors and dealers of 
respondent who purchase and sell respondent’s carton-closing staples, 
staplers, parts and accessories constitute a large and substantial 
market for such products, and sales by respondent to such distributors 
and dealers have been, and are now, substantial. 

Par. 7. The effects of the sale and contracts of sale upon such con- 
ditions, agreements, and understandings, as described herein, may be 
to substantially lessen competition with respondent in the sale of 
carton-closing staples, staplers, parts and accessories, and may be to 
substantially lessen competition with respondent in such line of com- 
merce, and may tend to create a monopoly in respondent in such line of 
commerce in which respondent has been, and is now, engaged. 

Par. 8. The aforesaid acts and practices of respondent constitute 
a violation of the provisions of Section 3 of the Clayton Act and of 
Section 5 of the Federal Trade Commission Act. 


COUNT II 


Paragraphs One through Seven, inclusive, of Count I of this com- 
plaint are hereby incoroporated into this Count II to the same extent 
and with the same effect as though fully set out herein. . 
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Par. 9. Respondent, in the course and conduct of its industrial 
carton-closing staple business, grants its distributors and dealers the 
exclusive right to resell such products within assigned geographic 
territories and restricts and prevents such distributors and dealers 
from reselling respondent’s industrial carton-closing staples, staplers, 
parts and accessories outside the geographic limits of the territories 
assigned to them. Respondent has restricted, and attempted to re- 
strict, the persons to whom, and the territories within which, respond- 
ent’s distributors and dealers may resell respondent’s industrial carton- 
closing staples, staplers, parts and accessories. 

Par. 10. The acts and practices of respondent, as alleged in Para- 
graph Nine, have the tendency, capacity, and effect of obstructing, 
hindering, and preventing competition in the marketing and sale of 
industrial carton-closing staples, staplers, parts and accessories in com- 
merce, within the meaning of the Federal Trade Commission Act, and 
constitute both in and of themselves, and in conjunction with exclu- 
sive dealing practices alleged herein, and under Count I, unfair 
methods of competition in commerce and unfair acts and practices in 
commerce, within the intent and meaning of, and in violation of 
Section 5 of the Federal Trade Commission Act. 


Mr. Daniel H. Hanscom supporting the complaint. 
Blenko, Hoopes, Leonard & Buell, Pittsburgh, Pa. by Mr. John H. 
F. Leonard, for respondent. 


Intriat Decision By Epwarp Crest, Hearing EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondent on August 19, 1960, charging it with having 
made sales and contracts for the sale of its carton-closing staples, 
staplers, parts and accessories on the condition, agreement or under- 
standing that the distributors and dealers thereof should not use or 
deal in similar products of a competitor or competitors in violation 
of Section 3 of the Clayton Act and Section 5 of the Federal Trade 
Commission Act, and also charging it with having granted its distrib- 
utors and iiteders the exclusive right to resell Stith products within 

assigned geographic ‘territories and having restricted such buyers 
from reselling such products outside the assigned geographic limits 
and from selling to certain persons within the territories in violation 
of Section 5 of the F ederal Trade Commission Act. 

This proceeding is before the hearing examiner for final considera- 
tion upon the complaint, answer, testimony and other evidence, pro- — 
posed findings of fact and conclusions filed by counsel for respondent 
and by counsel supporting the complaint, and oral argument thereon. 
Consideration has been given to the proposed findings of fact and 
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conclusions submitted by both parties, and all proposed findings of 
fact and conclusions not hereinafter specifically found or concluded 
are rejected, and the hearing examiner, having considered the entire 
record herein, makes the following findings as to the facts, conclu- 
sions drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


1. Respondent International Staple & Machine Company is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its principal place of 
business located at Herrin, Illinois. 

2. Respondent is now, and for some years has been, engaged in 
the manufacture, distribution and sale of wide crown carton-closing 
staples, staplers, parts and accessories. Respondent now sells, and 
for some years has been selling, such products principally to inde- 
pendent distributors located throughout the United States who in 
turn make sales directly to users. 

3. Respondent is now, and has been, engaged in commerce, as 
“commerce” is defined in the Clayton Act and in the Federal Trade 
Commission Act. Respondent causes its wide crown carton-closing 
staples and stapling machines, parts and accessories manufactured 
by it to be transported from its manufacturing plant located at Herrin, 
Illinois, to customers located throughout the several states of the 
United States, and there is now, and for some years has been, a con- 
stant current of trade and commerce in such products between and 
among the various states of the United States. 

4. Respondent’s line of carton-closing staples and stapling machines 
is limited to staples which have a crown width of 114’’, or greater, 
and to stapling machines which apply such staples. Staples with a 
crown. width of 114’’, or greater, were designed specifically for carton 
closing purposes and are commonly known in the trade as “wide 
crown” staples. 

5. In the course and conduct of its business respondent is, and has 
been, in substantial competition in the sale and distribution of wide 
crown carton-closing staples, stapling machines, parts and accessories, 
in commerce, between and among the various states of the United 
States and the District of Columbia, with three other corporations. 

6. Total annual dollar sales by respondent of wide crown carton- 
closing staples, stapling machines, parts and accessories, for the-fiscal 
years ending January 31, 1958-1960 to all customers, were as follows: 


1958222) Levctican sub ighh Ss ee ome a oe $1, 454, 792 
i a ae ee ree Cee a $1, 663, 708 
1960 


i mt Ses $2, 087, 994 
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7. Total annual dollar sales by respondent of wide crown carton- 
closing staples, stapling machines, parts and accessories, for the fiscal 
years ending January 31, 1958-1960, to respondent’s distributors were 
as follows: 


ee ere eee re ee AO AUD oe $1, 415, 479 
BOSOH Os sain reh 8A & Sole he “al yunets $1, 626, 418 
ORO we uh ls Serres pete Re tei ete elt eee es Lory $1, 977, 828 


8. In the conduct of its business of manufacturing and selling wide 
crown carton-closing staples, stapling machines, parts and accessories, 
respondent has sold such products to its distributors on the condition, 
agreement or understanding that they will not sell, deal in, or dis- 
tribute the wide crown (114”’ crown, or greater) carton-closing staples, 
stapling machines for wide crown staples, and parts and accessories 
for such machines of competitors of respondent. Although respondent 
does not enter into a uniform written contract with its distributors, the 
record shows that its policy and practice is to have an understanding 
with its distributors that they will not deal in competitive products 
and there is also evidence showing such understandings with several 
particular distributors. As a part of such understanding, however, 
it was understood between respondent and its distributors that they 
were permitted to deal in staples of smaller size than 114” and stapling 
machines to apply such staples. 

9. Respondent has required distributors to whom it sells its wide 
crown staples, stapling machines, parts and accessories to discontinue 
handling like products of competitors of respondent. There are only 
two competitors who sell competitive stapling machines and three 
competitors who sell wide crown staples. 

10. Wide crown carton-closing staples (crown width 114”’, or great- 
er), and the stapling machines, parts and accessories to apply them, 
possess peculiar and unique characteristics and uses which make them 
different and distinct from other staples, glue, tape, wire stitching, 
steel strapping or other materials used to fasten cartons. Respondent 
contends that the line of commerce, upon which the effect of respond- 
ent’s actions should be considered, includes all of these carton-closing 
materials. A significant fact is that there is a definite market for 
wide crown staples manufactured by respondent and three other 
domestic manufacturers. It is true that other means of closing cartons 
are employed, and it is also true that users may shift from one material 
and method of carton closing to another. Wide crown staples, how- 
ever, have sufficient peculiar characteristics to constitute them sufli- 
ciently distinct from all other carton-closing materials to make them 
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a line of commerce within the meaning of the Clayton Act. Wide 
crown staples which are physically different from other materials and 
differ from other staples in size have certain advantages for some 
users over other materials, not the least of which is that they fit the 
stapling machines owned by many users. One advantage of wide 
crown staples over smaller staples is that fewer staples are needed to 
close cartons securely and the total cost of staples and their applica- 
tion is believed to be less. For whatever reasons there is a definite and 
distinct market for wide crown staples. 

11. The annual dollar volume of wide crown carton-closing staples 
and wide crown stapling machines, manufactured and sold in the 
United States, was approximately 514-million dollars for the year 1958 
and was approximately 6-million dollars or more for 1959. Respond- 
ent’s sales accounted for approximately one-third of this total volume, 
almost all of which was accounted for by respondent and two other 
competitors. There was a fourth competitor who sought to break into 
this market who had sales of a few thousand dollars for each year. 
This latter manufacturer did not manufacture the wide crown stapling 
machines, but did manufacture wide crown staples. It appears 
reasonably likely that its sales were limited to some extent by reason 
of the existence of the understandings respondent had with its 
distributors referred to in paragraph 8 above. 

12. Respondent in the conduct of its wide crown staple and stapling 
machine business grants each of its distributors the exclusive right 
to resell respondent’s products within specific assigned geographic 
territories, and has restricted and prevented its distributors from re- 
selling its wide crown staples and stapling machines outside the geo- 
graphic limits of the terriiories assigned to them. There are certain 
exceptions whereby distributors are permitted to sell stapling machines 
for shipment into another distributor’s territory with the profit being 
split between the distributors, and there were some instances in which 
more than one distributor sold in the same territory. Respondent had 
forty distributors selling in thirty-two territories. 

13. Respondent has limited the persons to whom its distributors may 
resell respondent’s wide crown staples and stapling machines. AJ- 
though respondent did in some instances permit a distributor to resell 
in the geographic area covered by another distributor, there were 
several instances in which a class of users, or particular named users, 
were not permitted to be sold by one or the other of the distributors. 
Respondent had definite understandings with these distributors as to 


1See U.S. vs. H. I. duPont de Nemours and Company, 353 U.S. 587. See also Tampa 
Electric Company vs. Nashville Coal Company, et al:, 276 F. 2a 766, 365 U.S. 320; U.S. vs. 


Bethlehem Steel Corporation, 168 F. Supp. 576; and Signode Steel Strapping Co. vs. F.T.C., 
132 F, 2d 48. 
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whom they should not resell and such understandings between the 
respondent and these distributors provided for a division of markets 
between the distributors. In these instances, as well as in the division 
of geographic territories there was a similar understanding which 
precluded competition between the distributors, and but for respond- 
ent’s restrictions and understanding some of its distributors would 
have competed with each other. There were, however, a few instances 
where the distributors did attempt to compete despite the understand- 
ings they had with respondent. The effects of these understandings 
were the same as those that would flow from an understanding between 
the distributors to refrain from competing with each other. The re- 
strictions upon the geographic areas in which respondent’s distribu- 
tors may resell respondent’s wide crown staples and machines, and 
the restrictions upon the customers and classes of customers to whom 
such distributors were permitted to resell, have had the effect of 
obstructing, hindering and preventing competition in the marketing 
of respondent’s wide crown staples and machines. One distinction 
between this case and the Columbus Coated Fabrics Corporation case, 
Docket No. 6677, is that here there was a definite understanding be- 
tween respondent and its buyers that the buyers would not sell outside 
specific areas; whereas, in the Columbus case no such agreement was 
found to exist. 
CONCLUSIONS 


1. Respondent has sold its wide crown staples and wide crown 
stapling machines to its distributors on the condition, agreement or 
understanding that such distributors would not deal in the wide crown 
staples and wide crown stapling machines of competitors of 
respondent. 

2. Wide crown staples and wide crown stapling machines possess 
unique and peculiar characteristics for carton closing purposes, and 
constitute a line of commerce separate and distinct from small crown 
staples and small crown stapling machines and separate and distinct 
from glue and gluing machines, tape and taping machines, wire and 
wire stitching machines, and wire and steel bands and banding 
machines. 

3. Sales in the United States of wide crown staples and wide crown 
stapling machines are substantial, and respondent’s share of such sales 
is substantial. 

4. Respondent’s practice of selling its wide crown staples and wide 
crown stapling machines to its distributors on the condition, agree- 
ment or understanding that such distributors would not deal in the 
wide crown staples and wide crown stapling machines of competitors 
of respondent, has been or my be to substantially lessen competition 
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or tend to create a monopoly in the wide crown staple and wide crown 
stapling machine line of commerce. 

5. Respondent’s practice of preventing its distributors from reselling 
respondent’s wide crown staples and wide crown stapling machines 
outside assigned geographic areas has had the tendency, capacity, or 
effect of obstructing, hindering and preventing competition in the 
sale of respondent’s wide crown staples and wide crown stapling 
machines. 

6. Respondent’s practice of restricting its distributors as to the 
persons to whom such distributors may resell respondent’s wide crown 
staples and wide crown stapling machines has had the tendency, ca- 
pacity or effect of obstructing, hindering and preventing competition 
in the sale of respondent’s wide crown staples and machines. 

7. The practices of the respondent as herein found constitute vio- 
lations of the Federal Trade Commission Act and the making of 
sales on the condition or understanding that the buyer will not deal 
in competitive products also constitutes a violation of Section 3 of 
the Clayton Act. 

ORDER 


It is ordered, That respondent International Staple & Machine Com- 
pany, a corporation, and its officers, directors, agents, representatives 
and employees, directly or indirectly, or through any corporate, part- 
nership or other device, in connection with the offering for sale, sale 
or distribution of carton-closing staples, or stapling machines, parts 
or accessories, or any other products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Selling or making any contract or agreement for the sale of any 
such products on any requirement, condition, agreement or under- 
standing which limits or restricts the persons to whom, or the geo- 
graphic areas within which, the purchasers thereof may resell such 
products; 

2. Enforcing, or continuing in operation or effect any requirement, 
condition, agreement or understanding with any purchaser which 
limits or restricts the persons to whom, or the geographic areas within 
which, such purchaser may resell such products. 

It is further ordered, That respondent International Staple & Ma- 
chine Company, a corporation, and its officers, directors, agents, repre- 
sentatives and employees, directly or indirectly, or through any corpo- 
rate, partnership or other device, in connection with the offering for 
sale, sale or distribution of carton-closing staples, or stapling machines, 
parts or accessories or any other products in commerce, as “commerce” 
is defined in the Clayton Act, do forthwith cease and desist from: 
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1, Selling or making any contract or agreement for the sale of any 
such products on the condition, agreement or understanding that the 
purchaser thereof shall not use, deal in, sell, or distribute products 
supplied by any other seller; 

2. Enforcing, or continuing in operation or effect, any requirement, 
condition, agreement or understanding with any purchaser which is 
to the effect that such purchaser shall not use, deal in, sell, or dis- 
tribute products supplied by any other seller. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, pub- 
lished May 6, 1955, as amended, the initial decision of the hearing ex- 
aminer shall, on the 7th day of November, 1961, become the decision of 
the Commission; and, accordingly : 

It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist. 


In THe MarTrer or 


PAXTON AND GALLAGHER CO. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) OF THE 
CLAYTON ACT 


Docket 8176. Complaint, Nov. 17, 1960—Decision, Nov. 7, 1961 


Order dismissing, due to complete change of ownership and management of 
respondent corporation since the time of the alleged violations, complaint 
charging a coffee roaster in Omaha, Nebr., with unlawfully discriminating 
among competing customers in paying advertising allowances, in violation 

of Sec. 2(d) of the Clayton Act. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and it now vio- 
lating the provisions of subsection (d) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act (U.S.C. Title 15, Section 
13), hereby issues its complaint, stating its charges with respect thereto 
as follows: 

Parscrary 1. Respondent Paxton and Gallagher Co. is a corpora- 
tion organized, existing and doing business under and by virtue of the 
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laws of the State of Delaware, with its office and principal place of 
business located at 8401 W. Dodge Road, Omaha, Nebraska. 

Par. 2. Respondent is now and has been engaged in the roasting, 
packing, sale and distribution of coffee. Respondent sells and distrib- 
utes its product to wholesalers and retailers, including retail chain 
store organizations and grocery co-operatives. Respondent’s sales of 
its products are substantial, exceeding $1,000,000 annually. 

Par. 3. Respondent sells and causes its products to be transported 
from its principal place of business in the State of Nebraska to custo- 
mers located in other States of the United States. There has been 
at all times mentioned herein a continuous course of trade in said prod- 
ucts in commerce, as “commerce” is defined in the Clayton Act, as 
amended. 

Par. 4. In the course and conduct of its business in commerce, 
and particularly since 1958, respondent paid or contracted for the 
payment of something of value to or for the benefit of some of its 
customers as compensation or in consideration for services or facilities 
furnished by or through such customers in connection with their offer- 
ing for sale or sale of products sold to them by respondent, and such 
payments were not made available on proportionally equal terms to: 
all other customers competing in the sale and distribution of respond- 
ent’s products. 

Par. 5. For example, in the year 1959, respondent contracted to 
pay and did pay to Benner Tea Company, a retail grocery chain with 
headquarters in Burlington, Iowa, the amount of $150.00 as compen- 
sation or as an allowance for advertising or other services or facilities 
furnished by or through Benner Tea Company in connection with its: 
offering for sale or sale cf products sold to it by respondent. Such 
compensation or allowance was not made available on proportionally 
equal terms to all other customers competing with Benner Tea Com- 
pany in the sale and distribution of products of like grade and quality 
purchased from respondent. 

Par. 6. The acts and practices of respondent, as alleged, are in 
violation of subsection (d) of Section 2 of the Clayton Act, as amend- 
ed by the Robinson-Patman Act. 


Mr. John Perry for the Commission. 
Mr. Cevil A. Johnson, Omaha, Nebr., and Mr. W. Buck Arnold, 
Houston, Tex., for respondent. 


Initia, Decision sy Wiuiwiam L. Pack, Hearing Examiner 


The complaint in this matter, issued November 17, 1960, charged 
the respondent, Paxton and Gallagher Co., a Delaware corporation 
‘having its place of business in Omaha, Nebraska, with violation of 
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Section 2(d) of the Clayton Act, as amended by the Robinson-Patman 
Act. On December 8, 1960, respondent filed its answer. No hearings 
have been held. 

A motion to dismiss the complaint has now been filed on behalf 
of respondent by its counsel, the grounds assigned for the motion 
being as follows: 

1. Since the time of the alleged violations there has been a com- 
plete change of ownership of respondent. On August 2, 1961, all of 
the outstanding capital stock of the company was acquired by Duncan 
Coffee Company, a Texas corporation, which has its office in Houston, 
Texas. At the present time respondent is being operated as a wholly 
owned subsidiary of Duncan Coffee Company, and it is contemplated 
that respondent will be liquidated into Duncan Coffee Company. 

2. Since the time of the alleged violations there has been a major 
change in the management of respondent. During the period of the. 
alleged violation and until April 15, 1961, the president and execu- 
tive head of respondent was W. Clarke Swanson, who exercised com- 
plete control over all of the company’s policies and practices. On 
April 15, 1961, Mr. Swanson died. The president executive director 
of respondent is Charles Duncan, who is also president and executive. 
director of Duncan Coffee Company. 

Supporting the motion is an affidavit by one of respondent’s coun- 
sel who has personal knowledge of the matters set forth in the motion. 
The motion is not opposed by counsel supporting the complaint. 

In view of the circumstances, particularly the circumstance that 
respondent is to be liquidated and lose its corporate identity, it is. 
concluded that the motion should be granted and the complaint dis- 
missed, the dismissal, however, to be without prejudice to the right 
of the Commission to take any further action in the matter in the. 
future which may be warranted. 


ORDER 


It is therefore ordered, That the complaint be, and it hereby is, dis-. 
missed, without prejudice to the right of the Commission to take any 
further action in the matter in the future which may be warranted; 
by the then existing circumstances. 


DECISION OF THE COMMISSION 


Pursuant to Section 4.19 of the Commission’s Rules of Practice 
ffective July 21, 1961, the initial decision of the hearing examiner 
shall, on the 7th day of November, 1961, become the decision of the. 
Commission. 
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UNION PENCIL COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDFRAL TRADE COMMISSION ACT 


Docket 8216. Oomplaint, Dec. 8, 1960—Decision, Nov. 7, 1961 


Consent order requiring three affiliated Yonkers, N.Y., concerns to cease rep- 
resenting falsely in form letters mailed their customers that the addressee 
could purchase their pens and pencils at a saving because, in filling an order 
for a firm with a name similar to his, they had pulled the wrong card from 
a file and had in error imprinted pencils with his name and address; and 
that they were the manufacturers of Micro-Line Ball Pens. 


CoMPpLaAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Union Pencil 
Company, Inc., a corporation, Unipeco Inc., a corporation and York 
Pen Corp., a corporation and Max Grossman, Arthur Grossman and 
Murray Rubenfeld, individually and as officers of said corporations, 
hereinafter referred to as respondents, have violated the provisions 
of the said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapn 1, Respondent Union Pencil Company, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the Stute of New York with its principal office and 
place of business at 862 South Broadway, Yonkers, New York. 

Respondent Unipeco, Inc., is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York with its principal office and place of business at 362 South 
Broadway, Yonkers, New York. 

Respondent York Pen Corp. is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New York with its principal office and place of business at 362 South 
Broadway, Yonkers, New York. 

Individual respondents Max Grossman, Arthur Grossman and 
Murray Rubenfeld are officers of the corporate respondents. They 
formulate, direct and control the acts and practices of the corporate 
respondents, including the acts and practices hereinafter set forth. 
Their address is the same as the corporate respondents. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the offering for sale, sale and distribution of general 
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merchandise by direct mail to business concerns located throughout 
the United States. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said mer- 
chandise, when sold, to be shipped from their place of business in 
the State of New York to purchasers thereof located in the various 
other States of the United States and in the District of Columbia, 
and maintain, and at all times mentioned herein have maintained, a 
substantial course of trade in said merchandise in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business and for the 
purpose of inducing the purchase of their product, it has been and 
is the practice of the respondents to mail letters to prospective cus- 
tomers located in various States of the United States. Typical, but 
not all inclusive, of the statements contained in said letters are the 
following: 


UNIPECO, division of the union pencil company inc. . . 


June 7, 1960 
Dear Sir: 
Recently, we received an order for pencils from a firm similar in name to 
yours. 


In error, we pulled your name and address from our inactive file and ran 
an order of 576 printed wood pencils. 

Should you be able to use these pencils we will bill you at the price of .04 
each and include a free Timex watch for your cooperation. 

We repeat, this error was entirely ours and you are under no obligation to 
buy. However, if you wish us to ship the pencils, indicate your OK below and 
we will comply. 

Very truly yours 


P.S. The pencils are white and have your name and address imprinted in 
blue on 2 lines. 
* x * 


York Manufacturers of the Micro-Line Ball Pens Pen Corp. 
June 3, 1960 
Re: Your lot of PA-1 pens; 
100 @ .29 each ; 
printed 5/27/60 

Recently, we received an order from a firm similar in name to yours. 

In error, we pulled your name and address from our inactive file and ran an 
order of 100 printed Ventura Micro-Line pens. 

Should you be able to use these pens, we will bill you at the price of .29 each 
and include a free Timex watch for your cooperation. 

We repeat—this error was entirely ours and you are under no obligation to 
buy. However, if you wish us to ship the above pens, indicate your OK below 
and we will comply. 

Very truly yours 


P.S. The pens are black with gold color trim and have your name and address 
imprinted in gold on 8 lines. 
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Par. 5. Through and by means of the aforesaid statements and 
others of similar import and meaning not specifically set forth herein, 
respondents have represented directly or by implication that: 

1. Orders for pencils or pens had been received from firms with 
names similar to the addresses of said letters. 

2. The addressees names and addresses were pulled from an inactive 
file and were imprinted on 576 wood pencils or 100 pens. 

3. Because of the error in names the price of .04 per pencil and .29 
‘per pen represents a saving from respondents’ regular price. 

4, Respondent York Pen Corp. is the manufacturer of Micro-Line 
Ball Pens. 

Par. 6. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

1. No orders were received from firms with names similar to those 
to whom the letters were addressed. 

2. The names of the addressees of said letters were not pulled from 
an inactive or any other file. 

3. No pencils or pens were imprinted with the names and addresses 
of addressees until orders were received from the prospective 
customers. 

4. The price of .04 per pencil or .29 per pen does not represent a 
saving due to the respondents’ error from the regular selling price of 
the respondents. 

5, Respondent, York Pen Corp., is not the manufacturer of Micro- 
Line Ball pens or any other pens, but only imprints the name and 
address of the customer on a pen, made by a manufacturer, other than 
the respondents. 

Par. 7. In the course and conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition, in 
commerce, with corporations, firms and individuals in the sale of im- 
printed pencils and merchandise of the same general kind and nature 
as that sold by respondents. 

Par. 8. The use by respondents of the aforesaid false, misleading and 
deceptive statements, representations and practices has had, and now 
has, the capacity and tendency to mislead members of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations were and are true and into the purchase of substantial 
quantities of respondents merchandise by reason of said erroneous and 
mistaken belief. As a consequence thereof, substantial trade in com- 
merce has been and is being, unfairly diverted to respondents from 
their competitors and substantial injury has thereby been, and is being, 
-done to competition in commerce. 
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Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and of 
respondents’ competitors and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competition in 
commerce, within the intent and meaning of the Federal Trade Com- 
mission Act. 


Mr. Anthony J. Kennedy, Jr., for the Commission. 
Mr. George I. Cohen, New York, N.Y., for respondents. 


Inirrau Decision py Enear A. Burriz, Heartne Examiner 


On December 8, 1960, the Federal Trade Commission issued its com- 
plaint against the above-named respondents charging them with vio- 
lating the provisions of the Federal Trade Commission Act in 
connection with offering for sale, sale and distribution of general 
merchandise. On August 29, 1961, the respondents and counsel sup- 
porting the complaint entered into an agreement containing a consent 
order to cease and desist in accordance with section 3.25(a) of the 
Rules of Practice and Procedure of the Commission. 

Under the foregoing agreement, the respondents admit the juris- 
dictional facts alleged in the complaint and agree among other things, 
that the cease and desist order there set forth may be entered without 
further notice and shal] have the same force and effect as if entered 
after a full hearing. The agreement includes a waiver by the respond- 
ents of all rights to challenge or contest the validity of the order issu- 
ing in accordance therewith; and recites that the said agreement shall 
not become a part of the official record unless and until it becomes a 
part of the decision of the Commission, and that it is for settlement 
purposes only, does not constitute an admission by the respondents 
that they have violated the law as alleged in the complaint, and that 
said complaint may be used in construing the terms of the order. The 
hearing examiner finds that the content of the said agreement meets 
all the requirements of section 3.25(b) of the Rules of Practice. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid agreement for 
consent order, and it appearing that said agreement provides for an 
appropriate disposition of this proceeding, the aforesaid agreement 
is hereby accepted and is ordered filed upon becoming part of the 
Commission’s decision in accordance with section 3.21 of the Rules of 
Practice; and in consonance with the terms of said agreement, the 
hearing examiner makes the following jurisdictional findings and 
order: 

1. Respondent Union Pencil Company, Inc., is a corporation, or- 
ganized, existing and doing business under and by virtue of the laws of 
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the State of New York, with its office and principal place of business 
located at 362 South Broadway, in the City of Yonkers, State of New 
York. 

Respondent Unipeco, Inc., is a corporation, organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 362 
South Broadway, in the City of Yonkers, State of New York. 

Respondent. York Pen Corp., is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of businesss located at 
362 South Broadway, in the City of Yonkers, State of New York. 

Individual respondents, Max Grossman, Arthur Grossman and 
Murray Rubenfeld are officers of the corporate respondents. They 
formulate, direct and control the acts and practices of the corporate 
respondents. Their address is the same as the corporate respondents. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

ORDER 


It is ordered, That respondents, Union Pencil Company, Inc., a 
corporation, Unipeco, Inc., a corporation, and York Pen Corp., a cor- 
poration, their offices, and Max Grossman, Arthur Grossman and 
Murray Rubenfeld, individually and as officers of the said corporations, 
and respondents’ agents, representatives and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of imprinted pencils, pens, or 
any other merchandise in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing directly or by implication: 

(a) That respondents have received orders for imprinted pencils 
or pens from firms with names similar to the names of prospective 
customers when in fact no such orders have been received by re- 
spondents. 

(b) That because of error, or for any other reason, the prospective 
customers’ names and addresses have been imprinted on pencils or 
pens when in fact no such imprinting was made prior to the solicita- 
tion of orders from the prospective customers. 

(c) That any saving is afforded in the purchase of merchandise 
from respondents’ usual and customary selling price, unless the price 
at which the merchandise is offered constitutes a reduction from the 
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price at which respondents usually and customarily sell the merchan- 
dise in the recent regular course of business. 

(d) That respondent York Pen Corp. is the manufacturer of the 
Micro-Line Ball Pens or that respondents, or any of them, manu- 
facture any other product unless they own and operate or directly 
and absolutely control the plant where such product is manufactured. 

2. Misrepresenting, in any manner, the amount of savings available 
to purchasers of respondents’ merchandise or the amount by which the 
price of their merchandise is reduced from the price at which it is 
usually and customarily sold by respondents in the recent regular 
course of business. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 7th day of November, 1961, become the deci- 
sion of the Commission; and, accordingly: 

It is ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE Matrer oF 


ALBERT H. BERKOWITZ ET AL. DOING BUSINESS AS 
ROSE SMELTING & REFINING CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-18. Complaint, Nov. 7, 1961—Decision, Nov. 7, 1961 


Consent order requiring Chicago partners to cease representing falsely in ad- 
vertising in newspapers, trade journals and magazines, form letters, and 
other media, and by use of the words “Smelting” and “Refining” in their 
trade names, that they were smelters and refiners of precious metals and 
paid sellers the highest prices obtainable for old gold, jewelry, and other 
precious metals. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Albert H. Berko- 
witz and Shirley J. Berkowitz, individually and as partners doing 
business as Rose Smelting & Refining Co., hereinafter referred to 
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as respondents, have violated the provisions of said Act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect. as follows: 

Paracrapu 1. Respondents Albert H. Berkowitz and Shirley J. 
Berkowitz are individuals and partners doing business as Rose 
Smelting & Refining Co., with their office and principal place of 
business located at 29 East Madison Street, Chicago 2, Illinois. Re- 
spondents also use the trade names Rose Refining Co. and Rose 
Refiners. 

Par.2. Respondents are now, and for some time last past have been, 
engaged in the purchasing of gold, silver and other precious metals 
by mail, and at all times mentioned herein have maintained a course 
of trade in said products in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 8.. In the course and conduct of their business, and for the 
purpose of inducing the sale of gold, silver and other precious metals 
to them by the public, respondents have made certain statements 
and representations in newspapers of interstate circulation, in trade 
journals and magazines of national circulation, in form letters cir- 
culated by said respondents, and in other advertising media. Among 
and typical, but not all inclusive, of the statements and representa- 
tions so made are the following: 

We will allow you 100% full value on all merchandise sent us, and you can 
be assured of honest and highest prices. Our check for full value is mailed 
to you on the same day your package reaches us. 

Highest Cash Paid for old gold, jewelry, gold teeth, watches, rings,... 
eyeglasses, silver, platinum, mercury. 

Highest Cash for Old Gold, * * * 

Top Prices No Deductions. 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations, and others similar thereto, and by the use of the words 
“Smelting”, “Refining” and “Refiners” in their trade names, the 
respondents represent, and have represented, directly or by impli- 
cation, that: 

1, Respondents are smelters and refiners of gold and other pre- 
cious metals, and that they own or control the smeltery and refinery 
where the gold and other precious metals sold to them are smelted 
and refined. 

2. Respondents pay the full and highest price obtainable by sellers 
for their gold and other precious metals. 

Par. 5. The said statements and representations, as hereinbefore 
set forth, are false, misleading and deceptive. In truth and in fact: 
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1. Respondents are not smelters or refiners of precious metals, 
nor do they own, control or operate a smeltery or refinery. 

2. Respondents do not pay the full and highest price obtainable to 
sellers for their gold and other precious metals. 

Par. 6. There is a preference on the part of a substantial portion. 
of persons, having precious metals to sell, to deal direct with a smelt- 
ery or refinery, in the belief that by the elimination of middlemen: 
the seller will obtain and receive a higher price and other advantages. 

Par. 7. Respondents, in the course and conduct of their business, 
are engaged in competition with other individuals and with firms: 
and corporations who are likewise engaged in the purchasing of gold 
and other precious metals in commerce. 

Par. 8. The use by respondents of the aforementioned false, mis- 
leading and deceptive statements, representations and practices has 
had, and now has, the capacity and tendency to mislead members of 
the purchasing public into the erroneous and mistaken belief that 
said statements and representations were, and are, true and into 
selling to respondents products by reason of said erroneous and mis- 
taken belief. 

Par. 9. The aforesaid acts and practices of respondents, as 
herein alleged, were, and are, all to the prejudice of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
olaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents. 
aaving been served with notice of said determination and with a 
scopy of the complaint the Commission intended to issue, together 
vith a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
xecuted an agreement containing a consent order, an admission by 
he respondents of all the jurisdictional facts set forth in the com- 
ylaint, a statement that the signing of said agreement is for settle- 
nent purposes only and does not constitute an admission by respond- 
nts that the law has been violated as set forth in the complaint, and 
vaivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
ame, issues its complaint in the form contemplated by said agree- 
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ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondents Albert H. Berkowitz and Shirley J. Berkowitz are 
individuals and partners doing business as Rose Smelting & Refining 
Co., with their office and principal place of business located at 29 
East Madison Street, Chicago 2, Illinois. Respondents also use the 
trade names Rose Refining Co. and Rose Refiners. 

2. The Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondents, and the pro- 
ceeding is in the public interest. 


ORDER 


It is ordered, That respondents Albert H. Berkowitz and Shirley J. 
Berkowitz, individually and as partners trading and doing business 
as Rose Smelting & Refining Co., or under any other name, and re- 
spondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing to purchase or purchasing of precious metals, or other products, 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the words “Smelting”, “Refining” and “Refiners”, or 
any other word of similar import, in any trade or corporate name, 
or representing in any other manner that respondents are smelters 
or refiners, or that they own, control or operate a smeltery or refinery. 

2. Representing, directly or by implication, that they pay sellers 
of precious metals the full and highest obtainable prices therefor. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THE Marrer or 


MARC GOTHEIL ET AL. TRADING AS GELMOR TRADING 
COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION, FLAMMABLE FABRICS, AND TEXTILE 
FIBER PRODUCTS IDENTIFICATION ACTS 


Docket 0-19. Complaint, Nov. 7, 1961—Decision, Nov. 7, 1961 


Consent order requiring New York City importers to cease violating the Flam- 
mable Fabrics Act by importing and selling fabric so highly flammable 
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as to be dangerous when worn; and to cease violating the Textile Fiber 
Products Identification Act by furnishing their customers with false 
guaranties that certain of their textile fiber products were not misbranded 
or falsely invoiced. 

CoMPLAINT 


Pursuant to the Federal Trade Commission Act, the Flammable 
Fabrics Act and the Textile Fiber Products Identification Act, and 
by virtue of the authority vested in it by said Acts, the Federal Trade 
Commission, having reason to believe that Mare Gotheil, Leo B. 
Elson and Joseph B. Morgens, individually and as copartners, trad- 
ing as Gelmor Trading Company, hereinafter referred to as respond- 
ents, have violated the provisions of said Acts, and the Rules and 
Regulations promulgated under the Flammable Fabrics Act and 
the Textile Fiber Products Identification Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Respondents Marc Gotheil, Leo B. Elson and Joseph 
B. Morgens are individuals trading as Gelmor Trading Company, a 
partnership. The business address of all respondents is 151 West 
40th Street, New York, New York. 

Par. 2. Respondents, subsequent to July 1, 1954, the effective 
date of the Flammable Fabrics Act, have sold and offered for sale, 
in commerce; have imported into the United States; and have in- 
troduced, delivered for introduction, transported, and caused to be 
transported, in commerce; and have transported and caused to be 
transported, after sale in commerce; as “commerce” is defined in 
the Flammable Fabrics Act, fabric, as that term is defined therein, 
which fabric was, under Section 4 of the Flammable Fabrics Act, 
as amended, so highly flammable as to be dangerous when worn. by 
individuals. 

Par. 3. Respondents, subsequent to March 3, 1960, the effective 
date of the Textile Fiber Products Identification Act, have been and 
are now engaged in the introduction, delivery for introduction, sale, 
advertising or offering for sale, in commerce, and in the trans- 
portation or causing to be transported in commerce, or the im- 
portation into the United States, of textile fiber products; and have 
sold, offered for sale, advertised, delivered, transported or caused 
to be transported, textile fiber products, which have been adver- 
tised or offered for sale in commerce; and have sold, offered for 
sale, advertised, delivered, transported or caused to be transported, 
after shipment in commerce, textile fiber products, either in their 
original state or which were made of other textile products so 
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‘shipped in commerce; as the terms “commerce” and “textile fiber 
product” are defined in the Textile Fiber Products Identification 
Act. 

Par. 4. Respondents have furnished their customers with false 
guaranties that certain of their textile fiber products were not mis- 
branded or falsely invoiced by falsely representing in writing on 
invoices that respondents had filed a continuing guaranty under the 
‘Textile Fiber Products Identification Act with the Federal Trade 
‘Commission, in violation of Rule 38(d) of the Rules and Regulations 
under said Act and Section 10(b) of such Act. 

Par. 5. The aforesaid acts and practices of respondents were and 
are in violation of the Flammable Fabrics Act, the Textile Fiber 
Products Identification Act, and the Rules and Regulations promul- 
gated under said Acts, and as such constitute unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce, 
within the meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Flammable Fabrics Act and the Textile Fiber 
Products Identification Act and the Rules and Regulations promulga- 
ted under said Acts, and the respondents having been served with 
notice of said determination and with a copy of the complaint the 
-Commission intended to issue, together with a proposed form of order; 
and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respon- 
dents that the law has been violated as set forth in the complaint, 
and waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondents Mare Gotheil, Leo B. Elson and J oseph B. 
‘Morgens are individuals trading as Gelmor Trading Company, a 
partnership. The business address of all respondents is 151 West 
40th Street, New York, New York. 
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2..The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
ORDER 


It is ordered, That respondents Marc Gotheil, Leo B. Elson and 
Joseph B. Morgens, individually and as copartners trading as Gelmor 
Trading Company, or under any other name, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, do forthwith cease and desist from: 

2s 

(a) Importing into the United States; or 

(b) Selling, offering for sale, introducing, delivering for introduc- 
tion, transporting, or causing to be transported, in commerce, as 
“commerce” is defined in the Flammable Fabrics Act; or 

(c) Transporting or causing to be transported for the purpose of 
sale or delivery after sale in commerce; 
any fabric, which, under the provisions of Section 4 of the Flammable 
Fabrics Act, as amended, is so highly flammable as to be dangerous 
when worn by individuals; 

It is further ordered, That respondents Marc Gotheil, Leo B. 
Elson and Joseph B. Morgens, individually and as copartners trad- 
ing as Gelmor Trading Company, or under any other name, and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction, delivery for introduction, sale, advertising, or offering for 
sale, in commerce, or the transportation or causing to be trans- 
ported, in commerce, or the importation into the United States of 
textile fiber products; or in connection with the sale, offering for 
sale, advertising, delivery, transportation, or causing to be trans- 
ported, of textile fiber products which have been advertised or of- 
fered for sale in commerce; or in connection with sale, offering for 
sale, advertising, delivery, transportation, or causing to be trans- 
ported, after shipment in commerce, of textile fiber products, whether 
in their original state or contained in other textile fiber products, 
as the terms “commerce” and “textile fiber product” are defined 
in the Textile Fiber Products Identification Act, do forthwith cease 
and desist from; 

Furnishing false guaranties that textile fiber products are not mis- 
branded or falsely invoiced, under the provisions of the Textile Fiber 
Products Identification Act. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
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Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In Tue Marrer or 


INTERNATIONAL SHOE COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-20. Complaint, Nov. 7, 1961—Decision, Nov. 7, 1961 


Consent order requiring a St. Louis shoe manufacturer to cease representing 
falsely in advertising in catalogs, circulars, form letters, etc., that its 
stock shoes would keep children’s feet healthy and strong, correct and 
prevent disorders and abnormalities of the feet, and were made on ‘na- 
ture’s lasts’’. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that International Shoe 
Company, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

ParacrapH 1. Respondent International Shoe Company is a cor rpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its office and principal place 
of business located at 1509 Washington Avenue, St. Louis, Missouri. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the sale of shoes, including shoes for infants and 
juveniles, to dealers, including individuals, firms and corporations, 
located throughout the United States. Respondent causes, and has 
caused, said merchandise, when sold, to be transported from its 
place of business in the State of Missouri to purchasers thereof 
located in various other States of the United States, and at all times 
mentioned herein has maintained a course of trade in said mer- 
chandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Respondent’s volume of such business in 
commerce is, and has been, substantial. Respondent, in the course 
and conduct of its business, is engaged in substantial competition, 


in commerce, with corporations, firms and individuals engaged in 
the sale and distibanion of shoes. 
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Par. 8. Respondent, in the course and conduct of its business 
and for the purpose of inducing the purchase of its merchandise, 
has advertised the same by means of catalogs, circulars, form let- 
ters and other printed matter circulated and disseminated, by and 
through the United States mails and by other means, in various 
states other than the State of Missouri. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its shoes, respondent has made 
various statements and representations concerning the nature and 
usefulness of said shoes. Among and typical of such statements and 
representations with respect to its Weather-Bird shoes are the 
following: 

YOUR CHILDREN’S HEALTH AND HAPPINESS START AT THEIR 
FEET * * * THAT’S WHY IT’S SMART * * * (to) Specify | Weather- 
Bird * * * “Featurized” shoes * * *. 

* * * Tt’s your (and our) responsibility that your child’s footwear is so prop- 
erly fitted to insure healthy development of his growing feet * * * remem- 
ber ... it pays to buy “Featurized’”’ Weather-Bird shoes * * *. 

* * * Weather-Bird Shoes * * * made on nature’s lasts according to the 
shape of baby’s foot * * *. 

Weather-Bird Shoes * * * help young feet grow healthy and strong. 

Many children, today, have established or incipient disorders of the feet 
caused from ill fitting or improper shoes. Though orthopedic conditions in 
many cases may need special correction, in many others the treatment rec- 
ommended may be simply wearing sensible footwear. The steel shank, all 
leather insole, full inner lining, retan all leather outsole, all leather extended 
counter, tru-guide heel in these shoes may very well be the answer for the 
many who do not need special correction. * * * In-stock service provides needs 
for your increase volume. 

Par. 5. Through the use of the above statements and representa- 
tions, respondent represents, directly or by implication, with respect 
to its Weather-Bird shoes that : 

1. The use of said shoes will keep the feet of children healthy 
and insure healthy development of their feet. 

2. Said shoes are made on “nature’s lasts” according to the shape 
of babies’ feet. 

3. The use of said shoes will cause children’s feet to be healthy 
and strong. 

4, The use of said shoes will help correct or prevent defects, dis- 
orders, deformities or abnormalities of the feet. 

Par. 6. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

1. The wearing of respondent’s said shoes will not insure the 
healthy development of growing feet or keep the feet of children 


healthy. 
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9. Respondent’s said shoes are stock shoes and are not made in 
the shape of all babies’ feet. 

3. The use of respondent’s said shoes will not cause children’s 
feet to grow healthy or strong. 

4, Respondent’s said shoes will not cure or prevent defects, dis- 
orders, deformities or abnormalities of the feet. They will not have 
any significant beneficial effect on foot health or on foot develop- 
ment other than that of affording protection, which is common to 
shoes in general. 

Par. 7. By means of the aforesaid practices, respondent places in 
the hands of its dealers means and instrumentalities by and through 
which said dealers may misrepresent the nature and usefulness of 
respondent’s said shoes. 

Par. 8. The use by respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
said shoes has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true 
and to induce them, because of such erroneous and mistaken belief, 
to purchase substantial quantities of respondent’s said shoes. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondent’s competitors and constituted, and now constitute, 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of 
the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with vio- 
lation of the Federal Trade Commission Act, and the respondent hav- 
ing been served with notice of said determination and with a copy of 
the complaint the Commission intended to issue, together with a pro- 
posed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 
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The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent, International Shoe Cpmpany, is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Delaware, with its office and principal place of busi- 
ness located at 1509 Washington Avenue, in the City of St. Louis, 
State of Missouri. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondent International Shoe Company, a cor- 
poration, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of its Weather-Bird shoes, 
or any other shoes of substantially the same construction, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that: 

(a) The wearing of said shoes will keep the feet healthy or assure 
healthy development of the feet. 

(b) Said shoes are made on nature’s lasts, or are made according 
to any particular contour or shape other than that of a child’s foot 
generally. 

(c) The wearing of said shoes will make children’s feet healthy or 
strong. 

(d) The wearing of said shoes will aid or help to correct or pre- 
vent defects, disorders, deformities or abnormalities of the feet. 

2. Furnishing or otherwise placing in the hands of retailers or 
dealers in said shoes the means and instrumentalities by and through 
which they may mislead or deceive the public in the manner or as to 
the things hereinabove inhibited. 

It is further ordered, That the respondent herein shall within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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JULIAN LEVY AND HOWARD ABRAMS TRADING AS 
LEVY-ABRAMS CO., AND AS CALMOOR COATS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 0-21. Complaint, Nov. 7, 1961—Decision, Nov. 7, 1961 


Consent order requiring San Francisco manufacturing furriers to cease vio- 
lating the Fur Products Labeling Act by failing to show on labels and 
invoices the true animal name of the fur used in fur products, the 
country of origin of imported furs, and that furs were dyed when such 
was the case; failing to label fur products with name of the manufac- 
turer, etc.; and failing in other respects to comply with labeling and in- 
voicing requirements. 

COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Julian Levy and Howard Abrams, individu- 
ally and as co-partners trading as Levy-Abrams Co., and as Calmoor 
Coats, hereinafter referred to as respondents, have violated the pro- 
visions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. Respondents Julian Levy and Howard Abrams are 
co-partners trading as Levy-Abrams Co., and as Calmoor Coats, with 
their office and principal place of business at 154 Sutter Street, San 
Francisco, California. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce, and in the manufacture 
for introduction into commerce, and in the sale, advertising, and of- 
fering for sale, in commerce, and in the transportation and distribu- 
tion, in commerce, of fur products; and have manufactured for sale, 
sold, advertised for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce as the terms “commerce,” 


“fur,” and “fur product” are defined in the Fur Products Labeling 
Act. 
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Par. 3.. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) 
of the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto, 
were fur products without labels and with labels which failed: 

(1) To show the true animal name of the fur used in the fur 
product ; 

(2) To disclose that the fur contained in the fur product was dyed, 
when such was the fact; 

(8) To show the name, or other identification issued and registered 
by the Commission, of one or more of the persons who manufacture 
such fur product for introduction into commerce, introduced it into 
commerce, sold it in commerce, advertised or offered it for sale in 
commerce, or transported or distributed it in commerce; 

(4) To show the country of origin of imported furs used in the fur 
product. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations; 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not completely set out on one side of labels, in violation of Rule 
29(a) of said Rules and Regulations. 

(c) Required item numbers were not set forth on labels, in viola- 
tion of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in that they were not invoiced as required by Section 5(b) (1) 
of the Fur Products Labeling Act, and the Rules and Regulations 
promulgated thereunder. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 
failed: 

(1) To show the true animal name of the fur used in the fur 
product ; 

(2) To show that the fur contained in the fur product was dyed, 
when such was the fact ; 
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(3) To show the country of origin of imported furs used in the 
fur product. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respect; 

(a) Required item numbers were not set forth on invoices, in vio- 
lation of Rule 40 of said Rules and Regulations. 

Par. 7. The acts and practices, as set forth above, were and are 
in violation of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder and constituted and now con- 
stitute unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Prod- 
ucts Labeling Act, and the respondents having been served with 
notice of said determination and with a copy of the complaint the 
Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondents Julian Levy and Howard Abrams are co-partners 
trading as Levy-Abrams Co., and as Calmoor Coats, with their office 
and principal place of business located at 154 Sutter Street, in the 
city of San Francisco, State of California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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It is ordered, That respondents Julian Levy and Howard Abrams 
individually and as co-partners trading as Levy-Abrams Co. and as 
Calmoor Coats or under any other trade name, and respondent’s 
representatives, agents and employees, directly or through any corpo- 
rate or other device, in connection with the introduction, manufacture 
for introduction, in commerce, or the sale, advertising or offering for 
sale, or the transportation or distribution in commerce, of fur products, 
or in connection with the sale, manufacture for sale, advertising, offer- 
ing for sale, transportation or distribution of fur products which have 
been made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act, do forthwith cease and 
desist from : 

A. Misbranding fur products by: 

(1) Failing to affix labels to fur products showing in words and 
figures plainly legible all of the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

(2) Setting forth on the labels affixed to fur products information 
required under Section 4(2) of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder, mingled with 
nonrequired information. 

(8) Failing to set forth all the information required by Section 
4(2) of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder on one side of labels. 

(4) Failing to set forth on labels affixed to fur products the item 
number or mark assigned to a fur product. 

B. Falsely and deceptively invoicing fur products by: 

(1) Failing to furnish purchasers of fur products invoices showing 
the information required to be disclosed by each of the subsections 
of Section 5(b) (1) of the Fur Products Labeling Act. 

(2) Failing to set forth on invoices pertaining to fur products the 
item number or mark assigned to a fur product. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In toe Matrer oF 
PERFECT-FIT PRODUCTS MANUFACTURING CO. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS 
IDENTIFICATION ACTS 


Docket C-22. Complaint, Nov 7, 1961—Decision, Nov. 7%, 1961 


Consent order requiring textile fiber products manufacturers in New York 
City and Monroe, N.C., to cease violating the Textile Fiber Products 
Identification Act by such practices as labeling mattress pads as “15% 
nylon, 25% acetate” when they contained substantially less nylon than thus 
indicated; failing to show the true percentage of nylon and acetate 
fibers present, by weight, in textile products and to disclose the true 
generic names of constituent fibers; and failing to maintain proper 
records showing the fiber content of their products. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Perfect-Fit Products Manufacturing 
Co., a corporation and Ephraim F. Bloch, Alvin L. Levine, Albert 
Bloch, and Alexander Gross, individually and as officers of said cor- 
poration, and Carolina Textiles, Inc., a corporation and Manuel 
Fisher, Joseph Vitali, Joseph Pettigrew, and the same said Ephraim 
F. Bloch, individually and as officers of said corporation, herein- 
after referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations under the Textile Fiber 
Products Identification Act, and it appearing to the Commission 
that a proceeding by it in respect thereof, would be in the public 
interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

Paracrapy 1. Respondent Perfect-Fit Products Manufacturing 
Co., is a corpuoration organized, existing and doing business under and 
and by virtue of the laws of the Commonwealth of Pennsylvania with 
its principal place of business located at 310 Fifth Avenue, New York, 
New York. 

Individual respondents Ephraim F. Bloch, Alvin L. Levine, Albert 
Bloch and Alexander Gross are officers of corporate respondent Per- 
fect-Fit Products Manufacturing Co. They formulate, direct, and 
control the acts, practices and policies of said corporate respondent. 
Their address is the same as that of the corporate respondent. 
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Par. 2. Respondednt Carolina Textiles, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of North Carolina with its principal place of busi- 
ness located at 516 Miller Street, Monroe, North Carolina. 

Individual respondents Manuel Fisher, Joseph Vitali, Joseph Pet- 
tigrew and Ephraim F. Bloch are officers of corporate respondent 
Carolina Textiles, Inc. They formulate, direct and control the 
acts, practices and policies of said corporate respondent. With the 
exception of Ephraim F. Bloch, whose address is 310 Fifth Avenue, 
New York, New York, all other officers’ addresses is the same as 
corporate respondent. 

Par. 3. Subsequent. to the effective date of the Textile Fiber 
Products Identification Act on March 8, 1960, respondents have 
been and are now engaged in the introduction, delivery for introduc- 
tion, manufacture for introduction, sale, advertising, and offering 
for sale, in commerce, and in the transportation or causing to be 
transported in commerce, and the importation into the United 
States, of textile fiber products; and have sold, offered for sale, 
advertised, delivered, transported, and caused to be transported, 
textile fiber products, which have been advertised or offered for 
sale in commerce; and have sold, offered for sale, advertised, 
transported, and caused to be transported, after shipment in com- 
merce, textile fiber products, either in their original state or con- 
tained in other textile products, as the terms “commerce” and 
“textile fiber products” are defined in the Textile Fiber Products 
Identification Act. 

Par. 4. Certain of said Textile Fiber Products were misbranded 
by respondents within the intent and meaning of Section 4(a) of the 
Textile Fiber Products Identification Act and the Rules and Regu- 
lations thereunder, in that they were falsely and deceptively tagged, 
or labeled, invoiced, advertised or otherwise identified as to the 
name or amount of the constituent fibers contained therein. 

Among such textile fiber products, but not limited thereto, were 
mattress pads labeled by respondents as “75% nylon, 25% acetate”, 
whereas in truth and in fact such mattress pads contained substan- 
tially less nylon than represented. 

Par. 5. Certain of said textile fiber products were further mis- 
branded by respondents in that they were not stamped, tagged, or 
labeled as required under the provisions of Section 4(b) of the 
Textile Fiber Products Identification Act, and in the manner and 
form as prescribed by the Rules and Regulations promulgated 
under said act. 

Among such misbranded textile fiber products but not limited 
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thereto, were textile fiber products namely, mattress pads, with 
labels which: 

(a) Failed to show the true percentage of nylon and acetate 
fibers present, by weight. 

(b) Failed to disclose the true generic names of the fibers 
present. 

Par. 6. Respondents have failed to maintain proper records 
showing the fiber content of the textile fiber products manufac- 
tured by them, in violation of Section 6(a) of the Textile Fiber 
Products Identification Act and Rule 39 of the Regulations promul- 
gated thereunder. 

Par. 7. The acts and practices of respondents, as set forth 
above were, and are, in violation of the Textile Fiber Products 
Identification Act and the Rules and Regulations promulgated 
thereunder, and constituted, and now constitute, unfair and decep- 
tive acts and practices and unfair methods of competition in com- 
merce, within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Textile 
Fiber Products Identification Act, and the respondents having been 
served with notice of said determination and with a copy of the com- 
plaint the Commission intended to issue, together with a proposed 
form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondents that the law had been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent, Perfect-Fit Products Manufacturing Co., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the Commonwealth of Pennsylvania, with its 
office and principal place of business located at 310 5th Avenue, 
in the city of New York, State of New York. 
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Respondents Ephraim F. Bloch, Alvin L. Levine, Albert Bloch, 
and Alexander Gross are officers of Perfect-Fit Products Manu- 
facturing Co. They formulate, direct and control the policies, acts 
and practices of said corporation, and their address is the same as 
that of said corporation. 

2. Respondent, Carolina Textiles, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of North Carolina, with its office and principal place of 
business located at 516 Miller Street, in the city of Monroe, State 
of North Carolina. 

Respondents Manuel Fisher, Joseph Vitali, Joseph Pettigrew and 
Ephraim F. Bloch are officers of Carolina Textiles, Inc. They 
formulate, direct and control the policies, acts and practices of said 
corporation. With the exception of Ephraim F. Bloch, whose ad- 
dress is 310 Fifth Avenue, New York, New York, all other officers 
of Carolina Textiles, Inc. have the same addresses as said corporation. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing and of the respondents, and the proceeding is in the public 
interest. 

ORDER 


It is ordered, That respondents Perfect-Fit Products Manufac- 
turing Co., a corporation and its officers and Ephraim F. Bloch, 
Alvin L. Levine, Albert Bloch and Alexander Gross, individually 
and as officers of said corporation, and Carolina Textiles, Inc., a 
corporation and its officers and Manuel Fisher, Joseph Vitali, 
Joseph Pettigrew and the same said Ephraim F. Bloch, individually 
and as officers of said corporation, and respondents’ representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the introduction, delivery for intro- 
duction, manufacture for introduction, sale, advertising, or offer- 
ing for sale, in commerce, or the transportation or causing to be 
transported in commerce, or the importation into the United States 
of textile fiber products; or in connection with the sale, offering 
for sale, advertising, delivery, transportation, or causing to be 
transported, textile fiber products, which have been advertised or 
offered for sale in commerce; or in the connection with the sale, 
offering for sale, advertising, delivery, transportation, or causing 
to be transported, after shipment in commerce, of textile fiber 
products, whether in their original state or contained in other tex- 
tile fiber products, as the terms “commerce” and “textile fiber 
product” are defined in the Textile Fiber Products Identification 
Act, do forwith cease and desist from: 
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A. Misbranding textile fiber products by: 

1. Falsely or deceptively stamping, tagging, labeling, invoicing, 
advertising, or otherwise identifying such products as to the name 
or amount of constituent fibers contained therein. 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(b) of the Textile 
Fiber Products Identification Act. 

B. Failing to maintain records of fiber content of textile fiber 
products manufactured by them, as required by Section 6(a) of 
the Textile Fiber Products Identification Act and Rule 39 of the 
Regulations promulgated thereunder. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In tom Matter oF 


BILL THE DISTRIBUTOR, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) OF 
THE CLAYTON ACT 


Docket 7379. Complaint, Jan. 27, 1959—Decision, Nov. 13, 1961 


Order requiring four affiliated concerns—two wholesale food distributors in 
Jackson, Miss., and two food brokers in New Orleans, La.—to cease ac- 
cepting unlawful brokerage payments on purchases of food products, 
effectuated by the individual who was president of three and in control 
of the fourth, and who used the two brokerage concerns as intermediaries 
in obtaining brokerage fees from suppliers on purchases for the two 
wholesalers. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter 
more particularly described, have been and are now violating the 
provisions of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13), hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Bill the Distributor, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue 
of the laws of the State of Mississippi, with its principal place of 
business located at 431 South West Street, Jackson, Mississippi. 

Respondent Winter Garden Sales Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
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laws of the State of Mississippi, with its principal place of business 
located at 481 South West Street, Jackson, Mississippi. 

Respondent Food Marketers, Inc. of Mississippi, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Mississippi, with its principal place of business 
located at 3900 Tchoupitoulas Street, New Orleans, Louisiana. 

Respondent Mid-South Food Products, Inc., also doing business 
under the name Food Marketers, Inc., of Louisiana, is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Louisiana, with its principal place of busi- 
ness located at 431 South West Street, Jackson, Mississippi. 

Respondent William Thomas Hogg, an individual, is President of 
and majority shareholder in respondents Bill the Distributor, Inc., 
Winter Garden Sales Company, Inc., and Food Marketers, Inc. 
of Mississippi. His principal place of business is located at 431 
South West Street, Jackson, Mississippi. As an officer of said corpo- 
rate respondents, the individual respondent, acting for and through 
the corporate respondents, exercises authority and control over all 
of the corporate respondents’ business operations, including their 
sales and distribution policies. Respondent William Thomas Hogg, 
while not an officer of nor shareholder in respondent Mid-South Food 
Products, Inc., exercises control over its policies and _ business 
operations. 

Par. 2. Respondents Bill the Distributor, Inc., and Winter Garden 
Sales Company, Inc., are wholesale food distributors, engaged, 
among other things, in the purchase and sale of canned goods, con- 
diments, frozen foods and other food products. For the twelve month 
period ending June 30, 1957, the sales of respondent Bill the Dis- 
tributor, Inc., constituted approximately $1,501,651.00 while the sales 
of respondent Winter Garden Sales Company, Inc., for the year 1957, 
were approximately $618,907.00 

Par. 3. Respondents Food Marketers, Inc., of Mississippi, and 
Mid-South Food Products, Inc., are brokers acting as intermediaries 
in the sale of food products from food suppliers to buyers thereof. 
As such, the food suppliers of food products pay to broker respond- 
ents for their services, a commission or brokerage fee which varies 
according to the food supplier and type product involved. 

Par. 4. In the course and conduct of the business as aforesaid, 
all the respondents named herein, directly or indirectly, cause said 
food products, when purchased, to be transported from the state 
of origin to destinations in another state. There had been at all 
times mentioned herein a continuous course of trade in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, in said food 
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products across state lines between said respondents and the sellers 
of said food products. 

Par. 5. In the course and conduct of their said business in 
commerce respondents are receiving and accepting something of 
value as a commission, brokerage or other compensation paid by 
said food suppliers to the other party to the transaction, or to an 
agent, representative, or other intermediary therein where such 
intermediary is acting in fact for or in behalf, or is subject to the 
direct or indirect control, of a party to the transaction other than 
the person by whom such compensation is so granted or paid. 

Par. 6. For example, during the years 1957 and 1958, respond- 
ents Bill the Distributor, Inc., and Winter Garden Sales Company, 
Inc., have made substantial purchases of food products from their 
suppliers through their controlled intermediaries respondents Food 
Marketers, Inc., of Mississippi, and Mid-South Food Products, Inc., 
on which purchases said respondents and respondent William 
Thomas Hogg have received something of value as a commission, 
brokerage or other compensation, or allowance or discount in lieu 
thereof. In these transactions respondents Food Marketers, Inc. 
of Mississippi and Mid-South Food Products, Inc., received and ac- 
cepted payments of brokerage from said suppliers as independent 
brokers, whereas, said respondents were acting, in fact, for or on 
behalf of the buyer respondents Bill the Distributor, Inc., and 
Winter Garden Sales Company, Inc., or were subject to the direct 
or indirect control of said buyer respondents through respondent 
William Thomas Hogg. 

Par. 7. The acts and practices of respondents Bill the Distribu- 
tor, Inc., Winter Garden Sales Company, Inc., Food Marketers, 
Inc., of Mississippi, and Mid-South Food Products, Inc., and the 
individual respondent, acting through said corporate respondents, 
in paying, receiving, or accepting something of value as a commis- 
sion, brokerage, or other compensation, or allowance or discounts 
in lieu thereof, as herein alleged and described, are in violation of 
subsection (c) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act (U.S.C. Title 15, Section 18). 


Mr. Cecil G. Miles for the Commission. 
Mr. Vardaman S. Dunn, Jackson, Miss., for respondents. 


Iniriau Decision py Evererr F. Haycrart, 
Hearing ExaMInER 


PRELIMINARY STATEMENT 


On J anuary 27, 1959, the Commission issued its complaint against 
the parties named in the above caption, Docket No. 7379, charging 
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each respondent with a violation of subsection (c) of Section 2 of 
the Clayton Act, as amended. 

The complaint charged respondents, Bill the Distributor, Inc. 
and Winter Garden Sales Company, Inc., sometimes hereinafter 
referred to as Winter Garden, both located at 431 South West 
Street, Jackson, Mississippi, as being corporations organized under 
the laws of the State of Mississippi, wholesale food distributors, 
engaged, among other things, in the purchase and sale of canned 
goods, frozen foods and other food products. 

The complaint also charged respondent Food Marketers, Inc. 
(erroneously described in the complaint as Food Marketers, Inc. 
of Mississippi) and Mid-South Food Products, Inc. hereinafter some- 
times referred to as Mid-South, with being engaged in business as 
brokers, acting as intermediaries in the sale of food products from 
food supphers to the buyers thereof; that as such, the food suppliers 
of food products paid to said broker respondents for their services 
a commission or brokerage fee. 

The complaint further charged that respondent William Thomas 
Hogg, sometimes hereinafter referred to as respondent Hogg, was 
an individual who was President of, and majority stockholder in, 
respondents Bill the Distributor, Inc., Winter Garden Sales Com- 
pany, Inc. and Food Marketers, Inc., with his principal place of 
business located at 431 South West Street, Jackson, Mississippi; that 
as an officer and majority stockholder in these three corporate re- 
spondents, acting for and through said corporate respondents, he 
exercised authority and control over their business operations, in- 
cluding their sales and distribution policies; that although he owned 
no stock in or was he an officer of respondent Mid-South, he exer- 
cised control over its policies and business operations. 

The complaint further charged that all the respondents named 
herein, directly or indirectly, caused food products, when purchased, 
to be transported from the state of origin to a destination in another 
state, and that there had been at all times therein mentioned a con- 
tinuous course of trade in commerce, as “commerce” is defined 
in the Clayton Act, in food products across state lines between the 
sellers of said food products and the respondents. 

It was further alleged that in the course and conduct of their said 
businesses in commerce, respondents were receiving and accepting 
something of value as a commission, brokerage or other compensa- 
tion paid by food suppliers to an agent, representative or other inter- 
mediary who, in fact, is acting for or in behalf of a party to the trans- 
action other than the person by whom such compensation was so 
granted or paid. It was specifically alleged in this connection that 
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during the years 1957 and 1958, respondents, Bill the Distributor, 
Inc. and Winter Garden, had made substantial purchases of food 
products from their suppliers through their controlled intermediaries, 
respondents Food Marketers, Inc. and Mid-South, on which pur- 
chases said respondents and individual respondent Hogg had received 
something of value as a brokerage or other compensation or allow- 
ance in lieu thereof; that in these transactions, respondents, Food 
Marketers, Inc. and Mid-South, received and accepted payments of 
brokerage from said suppliers as independent brokers, whereas 
they were acting, in fact, on behalf of the buyer respondents, Bill 
the Distributor, Inc. and Winter Garden, or were subject to the direct 
or indirect control of said buyer respondents through individual 
respondent Hogg. 

The complaint further alleged that the acts and practices of said 
corporate respondents and the individual respondent, acting through 
said corporate respondents, in paying, receiving or accepting some- 
thing of value as a commission, brokerage or other compensation, 
or allowance or discount in leu thereof, as therein alleged, were in 
violation of subsection (c) of Section 2 of the Clayton Act, as 
amended. 

All respondents named in the complaint filed separate answers, 
in which they admitted the allegations with respect to their organiza- 
tion, business and location, and the further fact that the individual 
respondent, William Thomas Hogg, was President of, and a majority 
stockholder in, respondents, Winter Garden Sales Company, Inc., 
Bill the Distributor, Inc. and Food Marketers, Inc. Said respond- 
ents denied all the other material allegations of the complaint, in- 
cluding the jurisdiction of the Commission over their activities. 

Hearings were held in this matter, at which oral testimony and 
other evidence were received in support of the allegations of the 
complaint, including a stipulation of facts dated May 12, 1960, with 
respect to the testimony of certain witnesses in Chicago, Illinois. 
Counsel for respondents waived the taking of testimony in opposition 
to the allegations of the complaint in a letter dated July 16, 1960. 
Proposed findings and conclusions were filed by counsel support- 
ing the complaint on August 31, 1960. Counsel for respondents, in 
a letter dated November 4, 1960, advised the Hearing Examiner 
that he did not intend to file proposed findings and consented to the 
closing of the record. 

; Each of the proposed findings which has been accepted has been, 
in substance, incorporated into this initial decision. All proposed 
findings not so incorporated are hereby rejected. 
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Consideration having been given by the undersigned Hearing 
Examiner to all the reliable, probative and substantial evidence in 
the record upon all material issues of fact, law or discretion, his 
findings, conclusions and order are hereinafter set forth. 


FINDINGS OF FACT 


I. Description of Respondents 


A. Respondent Bill the Distributor, Inc. is a corporation organ- 
ized, existing and doing business under and by virtue of the laws 
of the State of Mississippi, engaged in the wholesale distribution of 
food products, including canned goods and frozen foods, with its 
office and principal place of business located at 431 South West 
Street, Jackson, Mississippi. 

B. Respondent Winter Garden Sales Company, Inc. is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Mississippi, also engaged in the wholesale 
distribution of food products, with its office and principal place of 
business located at 431 South West Street, Jackson, Mississippi. 

C. Respondent Food Marketers, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Mississippi, engaged in the business of acting as a broker, 
or intermediary, in the sale of food products from food suppliers 
to buyers thereof, collecting a brokerage fee therefor from the 
suppliers, with its office and principal place of business presently 
located at 124 Airline Highway, Metairie, Louisiana, Post Office 
address, Box 4102, New Orleans, Louisiana. 

D. Respondent Mid-South Food Products, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Louisiana, with its office and principal place of 
business presently located at the residence of its Secretary, Mary 
Eola Hogg, 8000 Nelson Street, New Orleans, Louisiana, and en- 
gaged as a broker, or an intermediary, in the sale of food products 
from food suppliers to buyers thereof, collecting a brokerage fee 
therefor from the suppliers. This respondent was originally incor- 
porated about 1946 under the name of Bill the Distributor, Inc. of 
Louisiana by respondent Hogg, when he was doing business in New 
Orleans, Louisiana, before he moved to Jackson, Mississippi. In 
May 1954, the name was changed to Mid-South Food Producis, 
Inc., but the corporation was inactive after respondent Hogg moved 
to Mississippi, until about February 1, 1958, when it was reacti- 
vated to take over the brokerage business conducted by one W. J. 
Biggs, an employee of respondent Bill the Distributor, Inc., which 
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hereinafter will be more fully discussed. This business was con- 
ducted during the year 1958 out of the office of Bill the Distributor, 
Inc., Jackson, Mississippi, under the trade name Food Marketers, 
Inc. of Louisiana. An attempt was made in October 1958 to legally 
change the corporate name Mid-South to Food Marketers, Inc. of 
Louisiana, but this application was denied by the Secretary of the 
State because of the fact that respondent Food Marketers, Inc., a 
Mississippi corporation, was already doing business in the State 
of Louisiana. 

At a meeting of the Board of Directors of the new corporation, 
held on February 1, 1958, at the office of respondent Bill the Dis- 
tributor, Inc., in Jackson, Mississippi, Edward D. Hogg, a brother 
of respondent William Thomas Hogg, was elected President and his 
sister, Mary Eola Hogg, was elected Secretary. On February 11, 
1958, suppliers of the W. J. Biggs Brokerage Company were notified, 
in a letter written by an employee of respondent Bill the Distributor, 
Inc., that “As of, February 1, 1958, W. J. Biggs Brokerage Company 
was incorporated under the new firm name ‘Food Marketers, Inc.,’ 
Jackson, Mississippi.” (CX 87.) 

On January 28, 1959, suppliers of the new “Food Marketers, Inc.” 
were notified, in a letter written on a letterhead bearing that name, 
by an employee of respondent Bill the Distributor, Inc., who signed 
the name of the President, Edward D. Hogg, that: 

Effective February ist our brokerage firm doing business as Food Mar- 
keters, Inc., Jackson, Mississippi will change its name as follows: 

Mid-South Food Products, ‘ne. 

P.O. Box 553 

Jackson 5, Mississippi 

Please change your records accordingly and address future payments and 

correspondence to the new firm name. (CX 55.) 
Sometime in April 1959, the principal office and place of business 
was moved from Jackson, Mississippi, to New Orleans, Louisiana, 
where it is now operated, as hereinbefore stated, from the home of 
its Secretary, Mary Eola Hogg, a sister of respondent William 
Thomas Hogg, who notified the same suppliers on April 29, 1959, on 
letterhead of “Mid-South Products, Inc.” that “our street address 
is 8000 Nelson Street, New Orleans, Louisiana.” (CX 47.) 

EK. Respondent William Thomas Hogg is President of, and ma- 
jority stockholder in, respondents Bill the Distributor, Inc., Winter 
Garden Sales Company, Inc. and Food Marketers, Inc., with his 
principal office and place of business located at 481 South West 
Street, Jackson, Mississippi. As principal stockholder and. officer 
of said corporate respondents, said individual respondent. Hogg ex- 
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ercised authority and control over the corporate respondents’ 
business operations, including their purchasing, sales and distribu- 
tion policies. At the time testimony was taken in this case, he was 
President and owned 60% of the capital stock of Bill the Distributor, 
Inc.; he was President and owned 80% of the capital stock of respon- 
dent Winter Garden Sales Company, Inc.; and was President of 
and owned 90% of the capital stock of respondent Food Marketers, 
Inc. While not an officer or stockholder of record of respondent 
Mid-South Food Products, Inc., said respondent Hogg has exer- 
cised control from the beginning over said respondent corporation, 
as hereinafter set forth. 

Respondent Hogg began business as a wholesaler and jobber of 
food products in New Orleans, Louisiana, about 1946 or 1947. 
He moved to Jackson, Mississippi, about 1954, where he continued 
his business as a wholesaler and jobber of food products under the 
name of Bill the Distributor, Inc. and since that time he has organ- 
ized and operated respondent Winter Garden Sales Company, Inc. 
as a jobber and wholesaler of canned goods and frozen food prod- 
ucts and also respondent Food Marketers, Inc. as a broker. This 
last named company is operated under the management of one 
Earl Graham, with its principal office in New Orleans, Louisiana. 
As the business of the two corporate respondent wholesalers and 
jobbers, Bill the Distributor, Inc. and Winter Garden, is operated 
by respondent Hogg, during the past few years at least, in buying 
through respondent Food Marketers, Inc. as a broker, on purchases 
of respondent Winter Garden of products sold in Louisiana, re- 
spondent Food Marketers Inc. gets the brokerage. Although some 
purchases are made by respondent Bill the Distributor, Inc. from 
suppliers through respondent Food Marketers, Inc., it is against 
the present avowed policy of respondent Hogg to place such orders 
and he testified that very few of such purchases were made and 
only through error. 

The record contains evidence, however, that respondent Hogg 
had solicited accounts of suppliers as a representative of respond- 
ent Food Marketers, Inc. for the two respondent wholesalers, Bill 
the Distributor, Inc. and Winter Garden, and that respondent Food 
Marketers, Inc. received brokerage on purchases from such sup- 
pliers as early as 1955 and continuing on through 1956 and 1957, and 
it was not until after 1957 that an effort was made by respondent 
Hogg to require respondent Bill the Distributor, Inc. not to pur- 
chase through respondent Food Marketers, Inc. from such suppli- 
ers, and orders to such suppliers were placed through the new 
broker respondent Mid-South, as hereinafter set forth. 
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Although all respondents in their answers denied that any of 
them were engaged in commerce as “commerce” is defined in the 
Clayton Act, as amended, the evidence in the record of shipments 
of food products from the suppliers of Bill the Distributor, Inc. and 
Winter Garden Sales Company, Inc., is quite conclusive that not 
only were the respondent wholesaler corporations engaged in com- 
merce, the brokerage firms likewise were so engaged. For ex- 
ample, the record shows that respondent Bill the Distributor, Inc. 
made numerous purchases from Fox Deluxe Foods, Inc., Chicago, 
Illinois, through broker respondent Food Marketers, Inc. from ap- 
proximately March 1955, when the original agreement was entered 
into, through 1958, and that a brokerage of 5% was allowed Food 
Marketers, Inc. on such purchases until September 1957, when the 
brokerage fee was then paid to W. J. Biggs Brokerage Company, 
hereinbefore mentioned as having operated out of the office of re- 
spondent Bill the Distributor, Inc. during the Fall of 1957. 

Another supplier of respondent Winter Garden who paid broker- 
age to respondent Food Marketers, Inc. on purchases by these two 
wholesalers was The Winter Garden Freezer Co., Inc. of Bells, 
Tennessee, and shipments of such merchandise were made to re- 
spondents in Mississippi, or these respondents picked up the mer- 
chandise at Bells, Tennessee, and transported the same to Jackson, 
Mississippi, or to their customers located in other places within the 
State of Mississippi. 

Another supplier of both respondents Bill the Distributor, Inc. 
and Winter Garden was the Coldwater Seafood Corporation, New 
York, New York, which entered into a brokerage contract with 
Food Marketers, Inc., signed by respondent Hogg, in November 
1956 and revised through 1959. This firm sold and shipped food 
products to respondents Bill the Distributor, Inc. and Winter Gar- 
den from 1957 through 1959 and remitted brokerage on such sales to 
the respondent Food Marketers, Inc. as late as November 1959, 
when it discontinued making sales to both respondents Bill the Dis- 
tributor, Inc. and Winter Garden and discontinued its relationship 
with respondent. Food Marketers, Inc. as a broker. 

There is also evidence in the record of suppliers located in states 
other than the State of Mississippi selling and shipping food prod- 
ucts to respondent Bill the Distributor, Inc. in Jackson, Mississippi, 
through respondent Mid-South Food Products, Inc. as a broker and 
brokerage fees being paid to this respondent on such purchases. 
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Ill. The Brokerage Companies Organized and Controlled by 
Respondent William T. Hogg 


In the course and conduct of their said businesses in commerce as 
herein described, respondent brokers Food Marketers, Inc. and Mid- 
South Food Products, Inc., and its predecessor, W. J. Biggs Broker- 
age Company, since about the year 1956 in some instances and 
certainly from 1957 through 1959, had been receiving and accepting 
something of value as a commission, brokerage or other compensa- 
tion paid by food suppliers, during which time said respondents 
were acting as intermediary in behalf of, or subject to the direct or 
indirect control of, respondent Hogg, the principal stockholder of 
respondents Bill the Distributor, Inc. and Winter Garden. 

There is substantial evidence in the record that respondent Winter 
Garden, acting through its principal stockholder, respondent Hogg, 
made purchases through respondent Food Marketers, Inc., upon 
which purchases the latter respondent received brokerage payments 
from the sellers. At the time of such transactions, respondent Hogg 
was in control of both respondents Winter Garden and Food Mar- 
keters, Inc. Also, despite the testimony of respondent Hogg that 
it was against his present policy to pay brokerage to Food Marketers, 
Inc. on purchases made from suppliers by respondent Bill the Dis- 
tributor, Inc. through that company, there is evidence in the record 
to contradict such testimony in the form of an agreement which the 
respondent Hogg entered into, representing respondent Food Mar- 
keters, Inc., with a large supplier in 1955, pursuant to which agree- 
ment brokerage fees were paid to respondent Food Marketers, Inc. 
on purchases made by respondent Bill the Distributor, Inc. from 
that supplier. 

Furthermore, under this same contract, W. J. Biggs, an employee 
of respondent Bill the Distributor, Inc., operating as the W. J. Biggs 
Brokerage Company, and which operated out of the office of respond- 
ent Bill the Distributor, Inc. in the latter part of 1957, was paid a 
brokerage fee by this supplier on purchases made beginning in 
September 1957 and continuing throughout the remainder of that 
year. This arrangement was made by respondent Hogg, who, while 
ostensibly allowing Mr. Biggs, his employee, to conduct an inde- 
pendent brokerage business, was, in fact, in control of the whole 
operation. This is indicated also by the fact that throughout the 
entire year of 1958, Mr. Biggs managed the operation of this business 
for respondent Hogg in the office of respondent Bill the Distributor, 
Ine. under the name Food Marketers, Inc. (of Louisiana). An em- 
ployee of respondent Bill the Distributor, Inc. kept the records of all 
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brokerage transactions of this company operating under both names, 
in 1957 and 1958. ioe 

Respondent Hogg, in his apparent attempt to avoid responsibility 
for the conduct and operation of respondent Mid-South, transferred 
the capital stock of that company to his brother, Edward D. Hogg, 
and his sisters, Mary Eola Hogg and Mary Clair Hogg, all living 
in New Orleans, Louisiana, as of February 1, 1958, for a nominal 
consideration of $100 each. However, as hereinbefore indicated, 
the records of the business were not transferred to New Orleans 
until April 1959. In the meantime, during the year 1958, the busi- 
ness of the company continued to be managed by Mr. W. J. Biggs, 
who was at that time an employee of respondent Bill the Distribu- 
tor, Inc. At the end of the year the books of the company being 
kept by an employee of respondent Bill the Distributor, Inc. showed 
that a profit of approximately $4500 had been realized from the 
brokerage business and a check for $4000 was sent to Mr. Edward 
D. Hogg, who was a stockholder and President of the corporation, 
although he had done nothing with respect to the affairs of re- 
spondent Mid-South during that year and considered it as a gift. 
It is also significant that neither Edward D. Hogg nor his sister, 
Mary Eola Hogg, Secretary, has any knowledge of the details of 
the business of the company and they do not give much time to 
such business since both of them are employed full time in other 
occupations in the City of New Orleans. At the beginning of the 
year 1959, Mary Eola Hogg was given a set of accounts by the em- 
ployee of respondent Bill the Distributor, Inc. who had been keep- 
ing the records of the company, as hereinbefore indicated, and 
since that time Miss Hogg has kept the records at her home and 
the only duties performed in connection with the business is for her 
to transmit orders received from respondent Bill the Distributor, 
Inc. and respondent Winter Garden to the suppliers of the food 
products from whom purchases are made, and to write an occa- 
sional letter advising the suppliers of brokerage due or when Mid- 
South was overcharged for samples. 

Although Mr. Edward D. Hogg, President, is referred to by re- 
spondent Hogg as the Manager of the business of respondent Mid- 
South, he has done nothing since he became owner of the stock 
and President of the corporation in the way of management or oper- 
ation of the business, either while it was being operated in Jackson, 
Mississippi, out of the office of respondent Bill the Distributor, Inc., 
or since the office has been transferred to the home of his sister 
in New Orleans. He has made no attempt to contact any of the 
suppliers, nor any of the customers except respondent Bill the Dis- 
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tributor, Inc. and then only through his brother, respondent Hogg. 
It is estimated by the latter that 90 to 95 percent of the sales by 
respondent Mid-South since January 1959 has been to respondent 
Bill the Distributor, Inc. Miss Mary Eola Hogg concurs in this 
estimate and also has estimated that from 2 to 8 percent of the sales 
was to respondent Winter Garden and less than one percent to 
National Sales, Inc., another affiliated company owned by respond- 
ent Hogg. 

From the foregoing facts, it is concluded that even though the 
capital stock of the respondent Mid-South is owned by the brother 
and sisters of respondent Hogg, the actual operation of the company 
is still subject to the latter’s control and any brokerage payments 
received by that company will be in the same category as the bro- 
kerage payments to respondent Food Marketers, Inc., no service 
having been rendered by respondent Mid-South to the suppliers since 
it is under the control of respondent Hogg, who, as hereinbefore in- 
dicated, is the principal stockholder and in control of respondents 
Bill the Distributor, Inc. and Winter Garden, the principal customers 
of these suppliers. Furthermore, the account of at least one supplier 
was solicited and obtained in 1955 by respondent Hogg, representing 
respondent Food Marketers, Inc. Since that time this company, Fox 
Deluxe Foods, Inc., Chicago, Illinois, has paid brokerage to respon- 
dents Food Marketers, Inc., W. J. Biggs Brokerage Company, Food 
Marketers, Inc. of Louisiana and respondent Mid-South Food Prod- 
ucts, Inc. all pursuant to the original contract negotiated by 


respondent Hogg. 
CONCLUSION 


The acts and practices of respondents Bill the Distributor, Inc., 
Winter Garden Sales Company, Inc., Food Marketers, Inc. and Mid- 
South Food Products, Inc. and the individual respondent, William 
Thomas Hogg, acting through said corporate respondents, in re- 
ceiving or accepting something of value as a commission, brokerage 
or other compensation, or allowances in lieu thereof, as hereinabove 
found, are in violation of subsection (c) of Section 2 of the Clayton 
Act, as amended, which provides: 

(c) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything 
of value as a commission, brokerage, or other compensation, or any allow- 
ance or discount in lieu thereof, except for services rendered in connection 
with the sale or purchase of goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, representative, or other intermediary 
therein where such intermediary is acting in fact for or in behalf, or is 
subject to the direct of indirect control, of any party to such transaction 
cther than the person by whom such compensation is so granted or paid. 
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It is now well-established by decisions of the United States Courts of 
Appeals and the United States Supreme Court, in the interpretation 
of Section 2(c) of the Clayton Act, as amended, that it is unlawful 
for a buyer to receive brokerage on his own purchases. Likewise, 
it has been held by numerous cases that where both the brokerage 
concern and the buying organization are owned by the same person, 
or where an alleged broker is acting for or in behalf of the buyer or is 
under the control of the buyer and receives brokerage payments 
from the seller, Section 2(c) of the Clayton Act, as amended, is 
violated. For instance, in the case of Great Atlantic & Pacifie Tea 
Company v. F.T.C., 106 F.2d 667, 674, certiorari denied, 308 U.S. 
625, the Court said: 

At each stage of its enactment, paragraph (c) was declared to be an ab- 
solute prohibition of the payment of brokerage to buyers or buyers’ repre- 
sentatives or agents. Such is the plain intent of the Congress and thus we 
construe the statute. Any other result would frustrate the intent of Congress. 
The Court in this same decision pointed out that it was the intention 
of Congress to prevent dual representation by agents purporting to 
deal on behalf of both buyer and seller: 


The phrase “except for services rendered” is employed by Congress to 
indicate that if there be compensation to an agent, it must be for bona fide 
brokerage, viz, for actual services rendered to his principal by the agent. 
The agent cannot serve two masters, simultaneously rendering services in 
an arm’s length transaction to both. While the phrase “for services ren- 
dered” does not prohibit payment by the seller to his broker for bona fide 
brokerage services, it requires that such service be rendered by the broker 
to the person who has engaged him. In short, a buying and selling servic: 
cannot be combined in one person. 

In a case in which the facts were somewhat similar to the pres- 
ent case, the Commission’s order to cease and desist “from accept- 
ing or receiving from sellers any fees or commissions or broker- 
age or any allowance in lieu thereof” was upheld by the United 
States Court of Appeals for the Fifth Circuit. In that case, The 
Webb-Crawford Company was a corporation owned by three indi- 
viduals, Ed D. Wier, E. L. Wier and Carter W. Daniel, who also 
operated a brokerage company as partners known as the Daniel 
Brokerage Company. Ed D. Wier was the corporation’s President 
and salesman; E. L. Wier was its Vice-President and buyer; and 
Carter W. Daniel was Secretary and Treasurer and Financial 
Manager. These three men constituted the Board of Directors and 
completely controlled the corporation. The brokerage partnership 
was managed by one ©. R. Daniel, brother of Carter W. Daniel, 
and a minor stockholder in the corporation. His brokerage office 
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was in the warehouse of the corporation for which rent was paid. 
The brokerage partnership represented only the sellers of com- 
modities and was paid brokerage by them. It had many other cus- 
tomers besides the corporation and the corporation bought not over 
10 percent of its goods through the brokerage partnership. The 
Court found that the partners could and did control the corporation. 
The corporation did not get any of the brokerage fees. 

The important factor upon which the Court decided the case was 
that one of the brothers, E. L. Wier, as Vice-President of The 
Webb-Crawford Company, did all of its buying, and at the same 
time he was one of the brokers and received one-fourth of the com- 
mission paid by the seller. Another brother, Ed D. Wier, who sold 
the purchased goods for the corporation and had a voice in deter- 
mining what should be bought, also got one-fourth of the commission. 
Carter W. Daniel, the third partner who checked the bills and paid 
them, got the remainder of the commission. The Court said (at 
p- 270; see footnote 1) : 

* * * Without reflecting on the faithfulness or honesty of anyone here 
concerned, it is evident that the tendency and general results are precisely 
the same as if The Webb-Crawford Company, the buyer, had gotten the com- 
missions. And the law equally condemns both things. Omitting the inap- 
plicable alternatives, we quote from subsection (c): “It shall be unlawful for 
any person * * * to pay or grant, or to receive or accept, anything of 
value as a commission * * * in connection with the sale or purchase of 
goods * * *, either to the other party to -such transaction [The Webb- 
Crawford Co.,] or to an agent, [or] representative, [K. L. Wier, Ed D. Wier, 
Carter W. Daniel] * * * of any party to such transaction other than the person 
by whom such compensation is so granted or paid.” Sellers who sell to The 
Webb-Crawford Company cannot pay brokers’ commissions to these men 
who in fact act for and represent the buyer in making the purchases. The 
interposition of C. R. Daniel as manager for the brokers does not change 
the fact that the commissions are paid to his principals who are the officers 
and representatives of the buyer. 

Applying the principle of the foregoing decision to the facts in this 
case, the individual respondent, William Thomas Hogg, corresponds 
to the three partners who were in control of the operations of The 
Webb-Crawford Company and the statements made by the Court 
to the effect that the tendency and general results are precisely the 
same as if The Webb-Crawford Company, the buyer, had gotten 
the commissions, would apply with equal force to the respondent 
corporations Bill the Distributor, Inc. and Winter Garden Sales Com- 
pany, Inc., in the present case. Substituting the names of these 
two buying corporations controlled by respondent Hogg for the buy- 
ing corporation in the Webb-Crawford decision, it follows that the 
sellers who sell to those companies cannot lawfully pay brokerage 
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commissions to the brokerage companies under their control, that 
is, Food Marketers, Inc. and Mid-South Food Products, Ine. The 
attempt on the part of respondent Hogg to set up a situation which 
would change the relationship created by him when he first nego- 
tiated the contract between respondent Food Marketers, Inc. and 
suppliers, and which brokerage business he later transferred to the 
newly-created respondent Mid-South, was not successful for the rea- 
son that the newly-created Mid-South is equally under his control 
even though the capital stock is owned by his brother and sister. 

It is therefore, concluded that under the circumstances disclosed 
herein, as shown by the evidence in the record, respondent Food 
Marketers, Inc. and respondent Mid-South Food Products, Inc. 
were created by the individuai respondent, William Thomas Hogg, 
and used by him to obtain brokerage from the suppliers of the buyer- 
respondent corporations, Bill the Distributor, Inc. and Winter Gar- 
den Sales Company, Inc. for and in behalf of the said respondent- 
buyer corporations in violation of subsection (c) of Section 2 of the 
Clayton Act, as amended. 

ORDERED 


It is ordered, That respondent’s Bill the Distributor, Inc., a corpo- 
ration, and its officers, Winter Garden Sales Company, Inc., a 
corporation, and its officers, and William Thomas Hogg, individually 
and as an officer of said corporate respondents, and respondents’ 
agents, representatives and employees, directly or through any 
corporate, partnership, or other device, in connection with the pur- 
chase of food products or other commodities in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, do forwith cease and 
desist from: 

Receiving or accepting, directly or indirectly, from any seller 
anything of value as a commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu thereof, upon or in con- 
nection with the purchase of food products, or other commodities 
for their own account, or on purchases made through broker respon- 
dents, Food Marketers, Inc. or Mid-South Food Products, Inc., so 
long as any relationship exists either through ownership, control or 
management between the broker respondents, the buyer respondents, 
and the individual respondent, named herein. 

It is further ordered, That respondent Food Marketers, Inc., a 
corporation, and its officers, doing business under this or any other 
name, and William Thomas Hogg, individually and as an officer of 
said corporation, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate, partnership, or other 
device, in connection with the purchase or sale of food products or 
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other commodities in commerce, as “commerce” is defined in’ the 
aforesaid Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller 
anything of value as a commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu thereof, upon or in connec- 
tion with any purchase of food products or other commodities for 
their own account, or by or for the account of either respondents 
Bill the Distributor, Inc., Winter Garden Sales Company, Inc., or 
any other company or corporation owned in whole or in part by 
respondent William Thomas Hogg, so long as any relationship exists 
either through ownership, control or management between the said 
buyer respondents and the said broker respondents, through the 
individual respondent, William Thomas Hogg, or otherwise, or on 
any other purchases where the said broker respondent or respondent 
William Thomas Hogg individually are acting for or on behalf of 
any buyer as an intermediary, representative, or agent, or are sub- 
ject to the direct or indirect control of such buyer. 

It is further ordered, That respondent Mid-South Food Products, 
Inc., a corporation, and its officers, doing business under this or 
any other name, and respondent’s agents, representatives and em- 
ployees, directly or through any corporate, partnership, or other 
device, in connection with the purchase or sale of food products or 
other commodities in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, upon or in connection 
with any purchase of food products or other commodities for its 
own account, or by or for the account of respondents Bill the Dis- 
tributor, Inc. or Winter Garden Sales Company, Inc., or any other 
company or corporation owned in whole or in part by respondent 
William Thomas Hogg, so long as any relationship exists, either 
through control or management between respondent Mid-South 
Food Products, Inc., and the buyer corporation or the individual 
respondent, William Thomas Hogg, or any other officer thereof, 
or on any other purchases where respondent Mid-South is acting for 
or in behalf of any buyer as an intermediary, representative or 
agent, or is subject to the direct or indirect control of such buyer. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon 
its review of the hearing examiner’s initial decision, filed on July 26, 
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1961, and the Commission having determined that said initial de- 
cision is appropriate in all respects to dispose of this proceeding: 

Tt is ordered, That the aforesaid initial decision be, and it hereby 
is, adopted as the decision of the Commission. | 

It is further ordered, That respondents shall, within sixty | (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In roe Marrer or 
STONE & THOMAS, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-28. Complaint, Nov. 14, 1961—Decision, Nov. 14, 1961 


Consent order requiring furriers in Wheeling, W. Va., to cease violating the 
Fur Products Labeling Act by failing to disclose on labels and invoices 
and in newspaper advertising the true animal name of the fur used in 
fur products, to disclose on labels and invoices the country of origin of 
imported furs, to show on labels and in advertising when products were 
dyed, and to show the name of the manufacturer, etc., on labels: by ad- 
vertising in which the term “blended” was used improperly and which 
falsely represented the percentage reduction from usual prices of fur 
products; and by failing to comply in other respects with requirements 
of the Act. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act and the Fur Products Labeling Act, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
haying reason to believe that Stone & Thomas, Inc., a corporation, 
hereinafter referred to as respondent, has violated the provisions 
of said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Stone & Thomas, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of 
the State of West Virginia with its office and principal place of 
business located at 1030 Main Street, Wheeling, West Virginia. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondent has been and is now 
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engaged in the introduction into commerce and in the sale, adver- 
tising, and offering for sale, in commerce, and in the transporta- 
tion and distribution, in commerce, of fur products; and has sold, 
advertised, offered for sale, transported and distributed fur prod- 
ucts which have been made in whole or in part of fur which had 
been shipped and received in commerce, as the terms “commerce”, 
“far” and “fur product” are defined in the Fur Products Labeling 
Act. 

Par. 3. Certain of said fur products were misbranded in that 
they were not labeled as required under the provisions of Section 
4(2) of the Fur Products Labeling Act and in the manner and form 
presecribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto, 
were fur products without labels and with labels which failed: 

1. to show the true animal name of the fur used in the fur 
product. 

2. to disclose that the fur contained in the fur product was dyed 
when such was the fact. 

3. to show the name or other identification issued and registered 
by the Commission, of one or more of the persons who manufac- 
ture such fur product for introduction into commerce, introduce 
it into commerce, sell it in commerce, advertise or offer it for 
sale in commerce, or transport or distribute it in commerce. 

4. to show the name of the country of origin of imported furs 
used in the fur product. 

Par. 4. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not 
labeled in accordance with the Rules and Regulations promulgated 
thereunder in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was set. forth in abbreviated form, in violation of Rule 4 of 
said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was mingled with non-required information, in violation of 
Rule 29(a) of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated there- 
under was not completely set out on one side of labels, in violation 
of Rule 29(a) of said Rules and Regulations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
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was set forth in handwriting on labels, in violation of Rule 29(b) 
of said Rules and Regulations. 

(e) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth in the required sequence, in violation of Rule 30 of 
said Rules and Regulations. 

(f) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not set forth separately on labels with respect to each section 
of fur products composed of two or more sections containing dif- 
ferent animal furs, in violation of Rule 386 of said Rules and 
Regulations. 

(g) Required item numbers were not set forth on labels, in vio- 
lation of Rule 40 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Among such falsely and deceptively invoiced fur products but not 
limited thereto were invoices pertaining to fur products which 
failed : 

1. To show the true animal name of the fur used in the fur product. 

2. To show the country of origin of imported fur used in the fur 
product. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated 
thereunder was set forth in abbreviated form in violation of Rule 4 
of said Rules and Regulations. 

(b) Required item numbers were not set forth on invoices in 
violation of Rule 40 of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and decep- 
tively advertised in violation of the Fur Products Labeling Act in 
that respondent caused the dissemination in commerce, as “com- 
merce” is defined in said Act, of certain newspaper advertise- 
ments, concerning said products, which were not in accordance 
with the provisions of Section 5(a) of the said Act and the Rules 
and Regulations promulgated thereunder; and which advertise- 
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ments were intended to aid, promote and assist, directly or in- 
directly, in the sale and offering for sale of said fur products. 

Par. 8. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondent which 
appeared in issues of the Wheeling Intelligencer and the Wheeling 
News Register, newspapers published in the city of Wheeling, 
State of West Virginia, and having a wide circulation in said State 
and various other States of the United States. 

By means of said advertisements and others of similar import 
and meaning, not specifically referred to herein, respondent falsely 
and deceptively advertised fur products in that said advertise- 
ments: 

(a) Failed to disclose the name or names of the animal or ani- 
mals that produced the fur contained in the fur product as set 
forth in the Fur Products Name Guide, in violation of Section 
5(a) (1) of the Fur Products Labeling Act. 

(b) Failed to disclose that fur products contained or were com- 
posed of bleached, dyed or otherwise artificially colored fur, when 
such was the fact, in violation of Section 5(a) (3) of the Fur Prod- 
ucts Labeling Act. 

(c) Used the term “blended” as part of the information re- 
quired under Section 5(a) of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder to describe the 
pointing, bleaching, dyeing or tip-dyeing of furs, in violation of 
Rule 19(f) of said Rules and Regulations. 

(d) Represented through such statements as “fur trimmed coat 
sale limited time only at 15% off” that the regular and usual prices 
of fur products were reduced in direct proportion to the percentage 
of savings stated when such was not the fact in violation of Section 
5(a) (5) of the Fur Products Labeling Act. 

Par. 9. Respondent in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values 
of fur products. Said representations were of the type covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur products Labeling Act. Re- 
spondent in making such claims and representations failed to 
maintain full and adequate records disclosing the facts upon which 
such claims and representations were based in violation of Rule 
44.(e) of said Rules and Regulations. 

Par. 10. The aforesaid acts and practices of respondent, as 
herein alleged, are in violation of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder and con- 
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stitute unfair and deceptive acts and practices in commerce under 
the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondent having been served with notice 
of said determination and with a copy of the complaint the Com- 
mission intended to issue, together with a proposed form of order; 
and 

The respondent and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondent of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent Stone & Thomas, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of West Virginia with its office and principal place of business 
located at 1030 Main Street, Wheeling, West Virginia. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Stone & Thomas, Inc., a corporation and its 
officers and respondent’s representatives, agents and employees, 
directly or through any corporate or other device, in connection 
with the introduction into commerce, or the sale, advertising, or 
offering for sale in commerce, or the transportation or distribu- 
tion in commerce, of fur products, or in connection with the sale, 
advertising, offering for sale, transportation, or distribution of 
fur products which are made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and 
“fur product” are defined in the Fur Products Labeling Act, do 
forthwith cease and desist from: 
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1. Misbrading fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

B. Setting forth on labels affixed to fur products: 

(1) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in abbreviated form. 

(2) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

(8) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in handwriting. 

C. Failing to set forth all the information required under Section 
i(2) of the Fur Products Lhbeling Act, and the Rules and Regulations 
promulgated thereunder on one side of such labels. 

D. Failing to set forth the information required under Section 
:(2) of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in the required sequence. 

E. Failing to set forth separately on labels affixed to fur products 
‘composed of two or more sections containing different animal furs 
he information required under Section 4(2) of the Fur Products La- 
veling Act and the Rules and Regulations promulgated CL ESTES ee 
with respect to the fur comprising each section. 

F. Failing to set forth the item number or mark assigned to a fur 
oroduct. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ng in words and figures plainly legible all the information required 
o be disclosed by each of the subsections of Section 5(b) (1) of the 
“ur Products Labeling Act. 

B. Setting forth information required under Section 5(b) (1) of the 
Tur Products Labeling Act and the Rules and Regulations promul- 
rated thereunder in abbreviated form. 

C. Failing to set forth the item number or mark assigned to a fur 
product. 

3..Falsely or deceptively advertising fur products through the use 
yf any advertisement, representation, public announcement or notice 
vhich is intended to aid, promote or assist, directly or indirectly, in. 
lie sale, or offering for sale of fur products and which: 
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A. Fails to disclose: 

(1) The name or names of the animal or animals producing the 
fur or furs contained in the fur product, as set forth in the Fur Prod- 
ucts Name Guide, and as prescribed under the Rules and 
Regulations. 

(2) That the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur when such is the fact. 

B. Setting forth the term “blended” as part of the information 
required under Section 5(a) of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder to describe the 
pointing, bleaching, dyeing or tip-dyeing of furs. 

C. Represents directly or by implication through percentage say- 
ings claims that the regular or usual price charged by respondent 
for fur products in the recent regular course of business were re- 
duced in direct proportion to the amount of savings stated when con- 
trary to the fact. 

D. Misrepresents in any manner the savings available to pur- 
chasers of respondent’s fur products. 

4, Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondent full and adequate records disclosing 
the facts upon which such claims and representations are based. 

It is further ordered, That the respondent herein shall, within 
sixty (60) days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 


In THe Marrer or 


AMANDA COLTON ET AL. TRADING AS AMANDA & 
REGGIE COLTON 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION, WOOL PRODUCTS LABELING, FUR PRODUCTS LABELING, AND TEXTILE 
FIBER PRODUCTS IDENTIFICATION ACTS 


Docket C-24. Complaint, Nov. 14, 1961—Decision, Nov. 14, 1961 
Consent order requiring New York City distributors to cease violating the 
Wool Products Labeling Act, the Fur Products Labeling Act, and the 
Textile Fiber Products Identification Act by failing to label wool, Tur, 
and textile products as required. 
CoMPLAINT 
Pursuant to the provisions of the Federal Trade Commission Act, 
the Wool Products Labeling Act of 1939, the Fur Products Labeling 
Act and the Textile Fiber Products Identification Act, and by virtue 
of the authority vested in it by said Acts, the Federal Trade Commis- 
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sion, having reason to believe that Amanda Colton and Reggie Col- 
ton, individually and as copartners trading as Amanda & Reggie 
Colton, hereinafter referred to as respondents, have violated the pro- 
visions of said Acts and the Rules and Regulations promulgated 
under the Wool Products Labeling Act of 1939, the Fur Products 
Labeling Act and the Textile Fiber Products Identification Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof wouid be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParaGrapH 1. Respondents Amanda Colton and Reggie Colton are 
individuals trading and doing business as Amanda & Reggie Colton, a 
partnership. Their office and principal place of business is located 
at 37 West 57th Street, New York City, New York. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since July 1960, respond- 
ents have introduced into commerce, sold, transported, distributed, 
delivered for shipment, and offered for sale in commerce, as “com- 
merce” is defined in said Act, wool products as “wool products” 
are defined therein. 

Par. 3. Certain of said wool products were misbranded by respond- 
ents in that they were not stamped, tagged or labeled with any of 
the information required under the provisions of Section 4(a) (2) of 
the Wool Products Labeling Act and in the manner and form as pre- 
scribed by the Rules and Regulations promulgated under said Act. 

Par. 4. The acts and practices of the respondents as set forth in 
Paragraphs TWO and THREE, were and are in violation of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder, and constituted and now constitute unfair 
and deceptive acts and practices and unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. Subsequent to the effective date of the Fur Products 
Labeling Act, August 9, 1952, respondents have been, and are now 
engaged in the introduction into commerce, and in the sale, adver- 
tising and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and have sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which had been 
shipped and received in commerce, as the terms “commerce”, 
“fur” and “fur product” are defined in the Fur Products Labeling 
Act. ; 

Par. 6. Certain of said fur products were misbranded in that they 
were not labeled with any of the information required under the pro- 
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visions of Section 4(2) of the Fur Products Labeling Act and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced with any of 
the information required by Section 5(b) (1) of the Fur Products La- 
beling Act, and in the manner and form prescribed by the Rules and 
Regulations thereunder. 

Par. 8. The acts and practices of the respondents, as set forth 
in Paragraphs FIVE, SIX AND SEVEN, were and are in violation 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted and now constitute unfair 
and deceptive acts and practices and unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 9. Subsequent ‘to the effective date of the Textile Fiber 
Products Identification Act, March 3, 1960, respondents have been 
and are now engaged in the introduction, delivery for introduction, 
sale, advertising, and offering for sale, in commerce, and in the 
transportation or causing to be transported in commerce, or the im- 
portation into the United States, of textile fiber products; and have 
sold, offered for sale, advertised, delivered, transported or caused 
to be transported, textile fiber products, which have been advertised 
or offered for sale in commerce; and have sold, offered for sale, 
advertised, delivered, transported or caused to be transported, after 
shipment in commerce, textile fiber products, either in their original 
state or which were made of other textile products so shipped in 
commerce; as the terms “commerce” and “textile fiber products” 
are defined in the Textile Fiber Products Identification Act. 

Par. 10. Certain of said textile fiber products were misbranded 
by respondents in that they were not stamped, tagged or labeled 
with any of the information required under Section 4(b) of the Tex- 
tile Fiber Products Identification Act, and in the manner and form 
prescribed by the Rules and Regulations promulgated under said 
Act. 

Par. 11. The acts and practices of the respondents, as set forth 
in Paragraphs NINE AND TEN, were and are in violation of the 
Textile Fiber Products Identification Act and the Rules and Reeu- 
lations promulgated under said Acts, and constituted and now con- 
stitute unfair and deceptive acts and practices and unfair methods of 
competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 
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The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, the Textile Fiber 
Products Identification Act, the Wool Products Labeling Act of 1939 
and the Fur Products Labeling Act, and the respondents having 
been served with notice of said determination and with a copy of the 
complaint the Commission intended to issue, together with a pro- 
posed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondents Amanda Colton and Reggie Colton are individuals 
trading and doing business as Amanda & Reggie Colton, a partner- 
ship. Their office and principal place of business is located at 37 
West 57th Street, in the city of New York, State of New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Amanda Colton and Reggie Colton, 
individually and as copartners, trading as Amanda & Reggie Colton 
or under any other name or names, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the introduction into commerce, or offering 
for sale, sale, transportation or distribution in commerce of wool 
products, as “commerce” and “wool product” are defined in the 
Wool Products Labeling Act of 1939, do forthwith cease and desist 
from misbranding such products by: 

Failing to affix to or place on each such product a stamp, tag, label 
or other means of identification showing in a clear and conspicuous 
manner each element of information required to be disclosed by Sec- 
tion 4(a) (2) of the Wool Products Labeling Act of 1939. 
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It is further ordered, That respondents Amanda Colton and Reggie 
Colton, individually and as copartners, trading as Amanda & Reggie 
Colton or under any other name or names, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction into commerce, 
or the sale, advertising or offering for sale in commerce, or the trans- 
portation or distribution in commerce, of any fur product; or in con- 
nection with the sale, advertising, offering for sale, transportation, 
or distribution, of any fur product which is made in whole or in part 
of fur which has been shipped and received in commerce, as “com- 
merce”, “fur” and “fur product” are defined in the Fur Products 
Labeling Act, do forthwith cease and desist from: 

1. Misbranding fur products by failing to affix labels to fur prod- 
ucts showing in words and figures plainly legible all the information 
required to be disclosed by each of the sub-sections of Section 4(2) 
of the Fur Products Labeling Act. 

2. Falsely and deceptively invoicing fur products by failing to 
furnish to purchasers of fur products invoices showing all the infor- 
mation required to be disclosed by each of the subsections of Sec- 
tion 5(b) (1) of the Fur Products Labeling Act. 

lt is further ordered, That respondents Amanda Colton and Reggie 
Colton, individually and as copartners, trading as Amanda & Reggie 
Colton or under any other name or names, and respondents’ repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the introduction, delivery for intro- 
duction, sale, advertising, or offering for sale, in commerce, or the 
transportation or causing to be transported in commerce, or the 
importation into the United States, of any textile fiber product; or 
in connection with the sale, offering for sale, advertising, delivery, 
transportation, or causing to be transported, of any textile fiber 
product which has been advertised or offered for sale in commerce; 
or in connection with the sale, offering for sale, advertising, deliv- 
ery, transportation, or causing to be transported, after shipment in 
commerce, of any textile fiber product, whether in its original state 
or contained in other textile fiber products, as the terms “com- 
merce”, and “textile fiber product” are defined in the Textile 
Fiber Products Identification Act, do forthwith cease and desist 
from: 

Misbranding textile fiber products by failing to affix labels to such 
products showing each element of information required to be dis- 
closed by Section 4(b) of the Textile Fiber Products Identification 
Act. 
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It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In Toe Marrer oF 


MANKO FABRICS CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS 


Docket C-25. Complaint, Nov. 14, 1961—Decision, Nov. 14, 1961 


Consent order requiring New York City distributors to cease importing into 
the United States silk scarves and fabrics so highly flammable as to be 
dangerous when worn, and to cease manufacturing and selling scarves 
made from such fabrics. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Flammable Fabrics Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that the Manko Fabrics Co., Inc., a corporation, 
and Sidney Manko and Muriel Manko, individually and as officers of 
said corporation, and Norman Manko, individually and as an officer 
of said corporation, and doing business as Normandy Scarf Co., 
hereinafter referred to as respondents, have violated the provisions 
of said Acts and the Rules and Regulations promulgated under the 
Flammable Fabrics Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charge in that respect as 
follows: 

ParacraPH 1. Respondent, Manko Fabrics Co., Inc., is a corpora- 
tion duly organized, existing and doing business under and by virtue 
of the laws of the State of New York. Respondents Sidney Manko, 
Muriel Manko and Norman Manko are President-Treasurer, Vice 
President, and Secretary, respectively, of Manko Fabrics Co., Inc. 
Respondents Sidney Manko and Muriel Manko formulate the policies 
of the said corporate respondent, and respondents Sidney Manko, 
Muriel Manko and Norman Manko direct and control the acts and 
practices of respondent corporation. The business address of all re- 
spondents is 49 West 38th Street, New York, New York. 

In addition thereto, individual respondent Norman Manko, as an 
individual, does business as Normandy Scarf Co., the address of 
which is 110 West 42nd Street, New York, New York. 
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Par. 2. Respondents, subsequent to July 1, 1954, the effective date 
of the Flammable Fabrics Act, have imported into the United States 
articles of wearing apparel as the term “article of wearing apparel” 
is defined in the Flammable Fabrics Act; respondents have sold, 
offered for sale, introduced, delivered for introduction and trans- 
ported and caused to be transported in commerce, as “commerce” 
is defined in the Flammable Fabrics Act, articles of wearing ap- 
parel, and respondents have transported and caused to be trans- 
ported articles of wearing apparel for the purpose of sale and delivery 
after sale in commerce; which articles of wearing apparel under the 
provisions of Section 4 of said Act, as amended, were so highly 
flammable as to be dangerous when worn by individuals. 

Among the articles of wearing apparel mentioned herein above 
were silk scarves manufactured in Japan. 

Par. 3. Respondents, subsequent to July 1, 1954, the effective date 
of the Flammable Fabrics Act, have imported into the United States, 
offered for sale in commerce, and have introduced, delivered for in- 
troduction, transported or caused to be transported in commerce, and 
have transported or caused to be transported after sale in commerce, 
as “commerce” is defined in the Flammable Fabrics Act, as amended, 
fabric as the term “fabric” is defined therein which was, under the 
provisions of Section 4 of the aforesaid Act, as amended, so highly 
flammable as to be dangerous when worn by individuals. 

Par. 4. Respondents, subsequent to July 1, 1954, the effective date 
of the Flammable Fabrics Act, have manufactured for sale, sold 
and offered for sale, articles of wearing apparel made of fabric 
which was, under Section 4 of the Act, as amended, so highly flam- 
mable as to be dangerous when worn by individuals, and which 
fabric has been shipped and received in commerce. 

Among the articles of wearing apparel mentioned above were 
scarves. 

Par. 5. The acts and practices of respondents herein alleged were 
and are in violation of the Flammable Fabrics Act and of the Rules 
and Regulations promulgated thereunder and as such constitute un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Flammable 
Fabrics Act, and the respondents having been served with notice 
of said determination and with a copy of the complaint the Commis- 
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sion intended to issue, together with 2 proposed form of order; and 
executed an agreement containing 2 consent order, an admission by 
the respondents of al) the jurisdictional facts set forth in the com- 
plaint, 2 statement that the signing of ssid agreement is for wttle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the : 
and waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby accepts 
gaine, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictiona] finding, and enters the fol- 
lowing order: 

L Bespondent, Manko Fabrice Co., Inc, is a duly 
ee a ee ee eee 
laws of the State of New York. Respondents Sidney Manko, Muriel 
Manko and Norman Manko are officers of the corporate 
The business address of all respondents is 49 West 2%th Strett, New | 
York, New York. 

Respondent Norman Manko, as an individual, aleo does business 
as Normandy Scarf Co., the address of which is 110 West 42nd Street, 
New York, New York. 

2. The Federal Trade Commission has jurisdiction of the subjet 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It @ ordered, That the respondent Manko Fabrics Co., Inc., 2 cor- 


business under the name of Normandy Scarf Co., or under any other 
name or names, and respondents’ representatives, agents and employ- 
ees, directly or through any corporate or cher device do forthwith 
cease and desist from: 

‘2 

(a) Importing into the United States; or 

(b) Sdiling, offering for sale, introducing, delivermg for intro- 
duction, transporting or causing to be transported, in commerce, 26 
“commerce” ig defined im the Flammable Fabrics At; or 

(ce) Transporting or causing to be transported, for the purpose of 
gale or delivery after sale in commerce, 
a eee ena seer nen sean She prowsteennres Sechon4 
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of the Flammable Fabrics Act, as amended, is so highly flammable as 
to be dangerous when worn by individuals: 

2. 

(a) Importing into the United States; or 

(b) Offering for sale, introducing, delivering for introduction, 
transporting or causing to be transported in commerce, as the term 
“commerce” is defined in the Flammable Fabrics Act; or 

(c) Selling or delivering after sale in commerce, 


fabrics which under the provisions of Section 4 of said Flammable 
Fabrics Act, as amended, are so highly flammable as to be dangerous 
when worn by individuals; 

3. Manufacturing for sale, selling, or offering for sale any arti- 
cle of wearing apparel made of fabric which fabric has been shipped 
or received in commerce and which under Section 4 of the Act, 
as amended, was so highly flammable as to be dangerous when worn 
by individuals. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THE MATTER OF 
LOOMBEST FABRICS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTIFICATION ACTS 


Docket C-26. Complaint, Nov. 14, 1961—Decision, Nov. 14, 1961 


Consent order requiring New York City importers of textile fiber products to 
cease violating the Textile Fiber Products Identification Act by labeling 
as “70% Rayon, 30% Silk”, fabrics which contained substantially less silk 
than thus represented, and by failing to show on labels on such products 
the true percentage of rayon and silk fibers present, by weight, and 
the name of the country from which they were imported. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commis- 
sion, having reason to believe that Loombest Fabrics, Inc., a cor- 
poration, and Joseph Smukler and Abraham Nearon, individually 
and as officers of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of such Acts and the Rules 
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and Regulations under the Textile Fiber Products Identification Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGRAPH 1. Respondent Loombest Fabrics, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York with its principal place of business at 
1412 Broadway, New York, New York. 

Respondents Joseph Smukler and Abraham Nearon are officers of 
the corporate respondent. They formulate, direct and control the 
acts, practices and policies of the corporate respondent. Their ad- 
dress is the same as that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Textile Fiber Prod- 
ucts Identification Act on March 3, 1960, respondents have been and 
are now engaged in the introduction, delivery for introduction, sale, 
advertising, and offering for sale, in commerce, and in the trans- 
portation or causing to be transported in commerce, and the importa- 
tion into the United States, of textile fiber products; and have sold, 
offered for sale, advertised, delivered, transported and caused to be 
transported, textile fiber products, which have been advertised or 
offered for sale in commerce; and have sold, offered for sale, ad- 
vertised, delivered, transported and caused to be transported, after 
shipment in commerce, textile fiber products, either in their original 
state or contained in other textile products so shipped in commerce; 
as the terms “commerce” and “textile fiber product” are defined in 
the Textile Fiber Products Identification Act. 

Par. 8. Certain of said textile fiber products were misbranded by 
respondents within the intent and meaning of Section 4(a) of the 
Textile Fiber Products Identification Act and the Rules and Regula- 
tions promulgated thereunder, in that they were falsely and decep- 
tively tagged or labeled, invoiced, advertised or otherwise identified 
as to the name or amount of the constituent fibers contained therein. 

Among such textile fiber products, but not limited thereto, were 
fabrics labeled and invoiced by respondents as “70% Rayon, 80% 
Silk”, whereas in truth and in fact such fabrics contained substan- 
tially less silk than represented. 

Par. 4. Certain of said textile fiber products were further mis- 
branded by respondents in that they were not stamped, tagged, or 
labeled as required under the provisions of Section 4(b) of the Tex- 
tile Fiber Products Identification Act, and in the manner and form 
as prescribed by the Rules and Regulations promulgated under said 


Act. 
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Among such misbranded textile fiber products, but not limited 
thereto, were textile fiber products namely, fabrics, with labels 
which: 

(a) Failed to show the true percentage of rayon and silk fibers 
present, by weight. 

(b) Failed to show the name of the country from which such textile 
fiber products were imported. 

Par. 5. Respondents have furnished false guaranties that certain 
of their textile fiber products were not misbranded or falsely in- 
voiced, in violation of Section 10 of the Textile Fiber Products 
Identification Act. 

Par. 6. The acts and practices of respondents as set forth above 
were, and are, in violation of the Textile Fiber Products Identifica- 
tion Act and the Rules and Regulations promulgated thereunder, 
and constitutes and now constitute, unfair and deceptive acts and 
practices and unfair methods of competition in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption bereof with 
violation of the Federal Trade Commission Act and the Textile 
Fiber Products Identification Act, and the respondents having been 
served with notice of said determination and with a copy of the com- 
plaint the Commission intended to issue, together with a proposed 
form of order; and 

The respondents and counse] for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondents that the law had been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent, Loombest Fabrics, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 1412 Broadway, in the city of New York, State of New 
York. 
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Respondent Joseph Smukler and Abraham Nearon are officers of 
said corporation, and their address is the same as that of said 
corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceed- 
ing is in the public interest. 

ORDER 


It is ordered, That respondents Loombest Fabrics, Inc., a corpora- 
tion, and its officers and Joseph Smukler and Abraham Nearon, in- 
dividually and as officers of said corporation, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction, delivery for 
introduction, sale, advertising, or offering for sale, in commerce, 
or the transportation or causing to be transported in commerce, or 
the importation into the United State, of any textile fiber product; or 
in connection with the sale, offering for sale, advertising, delivery, 
ransportation, or causing to be transported, of any textile fiber prod- 
uct which has been advertised or offered for sale in commerce; or 
in connection with the sale, offering for sale, advertising, delivery, 
transportation, or causing to be transported, after shipment in com- 
merce, of any textile fiber product, whether in its original state or 
contained in other textile fiber products, as the terms “commerce”, 
and “textile fiber product” are defined in the Textile Fiber Products 
Identification Act, do forthwith cease and desist from: 

A. Misbranding textile fiber products by: 

1. Falsely or deceptively stamping, tagging, labeling, invoicing, 
advertising, or otherwise identifying such products as to the name or 
amount of constituent fibers contained therein. 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(b) of the Textile 
Fiber Products Identification Act. 

B. Furnishing false guaranties that textile fiber products are not 
misbranded or falsely invoiced under the provisions of the Textile 
Fiber Products Identification Act. 

It is further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
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TILE CITY, INC. OF PITTSBURGH, PENNSYLVANIA, 
ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 0-27. Complaint, Nov. 14, 1961—Decision, Nov. 14, 1961 


Consent order requiring five affiliated retailers of rubber and asphalt tile, 
floor covering, and paint in as many Pennsylvania cities, to cease rep- 
resenting falsely in newspaper advertising that they offered Kentile 
Tile in “A” colors at 3144¢ each when they had not stocked the tile for 
some time and it was not available; that their “solid Vinyl tile” was 
composed wholly of vinyl; and that purchasers of one gallon of Rubber 
Tuff Wall Paint would receive a second can “free” when they were re- 
quired to pay for one gallon the usual price for two; and to cease rep- 
resenting falsely through use of higher amounts in connection with the 
words “Reg.” and “Sold for’, that said amounts were the usual prices 
for their merchandise. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Tile City, Inc. of 
Pittsburgh, Pennsylvania, a corporation; Tile City, Inc. of New 
Kensington, Pennsylvania, a corporation; Tile City, Inc. of Am- 
bridge, Pennsylvania, a corporation; Tile City, Inc. of Irwin, Penn- 
sylvania, a corporation; Tile City, Inc. of Charleroi, Pennsylvania, 
a corporation; and Robert Solomon and Irving Germaise, individ- 
ually and as officers of said corporations and as co-partners trad- 
ing under the name Tile City Company of Steubenville, Ohio, 
hereinafter referred to as respondents, have violated the provisions 
of said Act and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint in respect thereof stating its charges in that respect 
as follows: 

Par. 1. Respondent Tile City, Inc. of Pittsburgh, Pennsylvania, is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania with its principal of- 
fice and place of business located at 1501 5th Avenue, Pittsburgh, 
Pennsylvania. 

Respondent Tile City, Inc. of New Kensington, Pennsylvania, is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of Pennsylvania, with its principal office 
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and place of business located at 333 10 Street, New Kensington, 
Pennsylvania. 

Respondent Tile City, Inc. of Ambridge, Pennsylvania, is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its principal office and 
place of business located at 801 Merchant Street, Ambridge, 
Pennsylvania. 

Respondent Tile City, Inc. of Irwin, Pennsylvania, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal office and place 
of business located on Route 30, west of Irwin, Pennsylvania. 

Respondent Tile City, Inc. of Charleroi, Pennsylvania, is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Pennsylvania, with its principal office and 
place of business located at 626 McKean Avenue, Charleroi, 
Pennsylvania. 

Respondents Robert Solomon and Irving Germaise are officers of 
all of the corporate respondents and are co-partners trading under 
the name of Tile City Company of Steubenville, Ohio. They formu- 
late, direct and control the acts and practices hereinafter set forth. 
The address of Robert Solomon is 1911 5th Avenue, McKeesport, 
Pennsylvania. The address of Irving Germaise is 501 5th Avenue, 
Pittsburgh, Pennsylvania. 

Par. 2. Respondents are now and for some time last past have 
been engaged in the advertising, offering for sale, sale and distribu- 
tion of rubber and asphalt tile, floor covering and paint at retail to 
the consuming public. 

Par. 3. In the course and conduct of their business, respondents 
have been and are engaged in disseminating and causing to be dis- 
seminated in newspapers of interstate circulation, advertisements 
designed and intended to induce sales of their merchandise. 

In the further course and conduct of their business respondents 
are now, and for some time last past have been, transmitting and 
receiving by the United States mails and by order means checks, 
sales memoranda, and other written documents to and from re- 
spondents’ various places of business in the United States and all 
respondents have been and are engaged in extensive commercial 
intercourse in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Among and typical but not all-inclusive of the statements 
appearing in the advertisements described in Paragraph Three are 


the following: 
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Kentile 
9x9x %-Ist quality 
Color goes clear thru 
Guaranteed for Life 


“A” colors—314¢ ea. 
x k 


Solid Vinyl Tile at 10¢ 


* * OK 


Tile City 2 For 1 
Rubber Tuff Wall Paint 
Paint Deal 
6.95 per gallon 
2 For 1 Sale 
Buy 1 Gallon 
2nd Gallon Free 


kOe OX 


Plaster Paint 
Reg. 5.95 
3.89 per gallon 


* we 


Rubber Tuff Wall Paint 
3.89 
Sold for 6.99 Gal. 


Par. 5. Through the use of the aforesaid statements and repre- 
sentations and others of similar import not specifically set out herein 
respondents have represented that: 

1. They are making a bona fide offer to sell Kentile Tile in “A” 
colors. 

2. The tile offered for sale and described as “solid Vinyl tile” 
was composed wholly ot vinyl. 

3. If one gallon of Rubber Tuff Wall Paint is purchased at the ad- 
vertised price a second can will be given “free”, that is, as a gift 
or gratuity without cost to the purchaser. 

Par. 6. Said statements and representations were false, mislead- 
ing and deceptive. In truth and in fact: 

1. The offer to sell Kentile Tile in “A” colors was not a genuine 
or bona fide offer to sell said tile. In truth and in fact, none of the 
respondents had stocked said tile for some time prior to the time of the 
advertisements and same was not available for sale. 

2. The tile described as solid vinyl tile was not composed wholly 
of vinyl. 

3. Purchasers do not receive one gallon of paint free for the rea- 
son that they are required to pay $6.95 or $6.99 which amount is the 
usual and customary charge for two gallons. 

Par. 7. Through the use of the higher amounts in connection with 
the words “Reg.” and “Sold For” the respondents represented that 
said amounts were the prices at which they had usually and cus- 
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tomarily sold the merchandise referred to in the recent and regular 
course of business and that the differences between said prices and 
the lesser amounts represented savings from the prices at which the 
merchandise referred to had been usually and customarily sold by 
respondents in the recent regular course of their business. 

Par. 8. The aforesaid representations were and are false, mis- 
leading and deceptive. In truth and in fact the amounts set out in 
connection with the words “Reg.” and “Sold For” were in excess of 
the prices at which the merchandise referred to had been sold by 
respondents in the recent regular course of their business and the 
differences between said amounts and the lesser amounts did not 
represent savings from the prices at which the merchandise had 
been sold by respondents in the recent regular course of their 
business. 

Par. 9. At all times mentioned herein, respondents have been, 
and are, in substantial competition, in commerce, with corporations, 
firms and individuals in the sale of rubber and asphalt tile and floor 
coverings and paint of the same general kind and nature as those 
sold by respondents. 

Par. 10. The use by respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations and practices has 
had, and now has, the capacity and tendency to mislead members 
of the purchasing public into the mistaken and erroneous belief 
that said statements and representations are true and into the pur- 
chase of substantial quantities of respondents’ products by reason 
of said erroneous and mistaken belief. 

Par. 11. The aforesaid acts and practices of respondents, as 
herein alleged, were, and are, all to the prejudice and the injury 
of the public and of respondents’ competitors and constituted, and 
now constitute, unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation 
of Section 5(a) (1) of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a 
copy of the complaint the Commission intended to issue, together 
with a proposed form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondents of all the jurisdictional facts set forth in the 
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complaint, a statement that the signing of said agreement is for 
settlement. purposes only and does not constitute an admission by 
respondents that the law had been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent, Tile City, Inc. of Pittsburgh, Pennsylvania, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania, with its office and 
principal place of business located at 1501 5th Avenue, in the City 
of Pittsburgh, State of Pennsylvania. 

Respondent, Tile City, Inc. of New Kensington, Pennsylvania, 
is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of Pennsylvania, with its principal 
office and place of business located at 333 10th Street, New Ken- 
sington, Pennsylvania. 

Respondent, Tile City, Inc. of Ambridge, Pennsylvania, is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its principal office and 
place of business located at 801 Merchant Street, Ambridge, 
Pennslyvania. 

Respondent, Tile City, Inc. of Irwin, Pennsylvania, is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Pennsylvania, with its principal office and 
place of business located on Route 30, west of Irwin, Pennsylvania. 

Respondent, Tile City, Inc. of Charleroi, Pennslyvania, is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the States of Pennsylvania, with its principal office 
and place of business located at 626 McKean Avenue, Charleroi, 
Pennsylvania. 

Respondents Robert Solomon and Irving Germaise are officers of 
all of the corporate respondents and are copartners trading under 
the name of Tile City Company of Steubenville, Ohio. The address 
of Robert Solomon is 1911 5th Avenue, McKeesport, Pennsylvania. 
The address of Irving Germaise is 501 5th Avenue, Pittsburgh, 
Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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It ts ordered, That respondents Tile City, Inc. of Pittsburgh, Penn- 
sylvania, a corporation, Tile City, Inc. of New Kensington, Penn- 
sylvania, a corporation, Tile City, Inc. of Ambridge, Pennsylvania, 
a corporation, Tile City, Inc. of Irwin, Pennsylvania, a corporation, 
Tile City, Inc. of Charleroi, Pennsylvania, a corporation, and their 
officers, and Robert Solomon and Irving Germaise, individually 
and as officers of said corporations, and as co-partners trading under 
the name of Tile City Company of Steubenville, Ohio, or under any 
other trade name, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the advertising, offering for sale, sale or distribution 
of tile, paint, or any other merchandise, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing, directly or by implication, that merchandise is 
offered for sale when such offer is not a bona fide offer to sell 
such merchandise. 

2. Representing, directly or by implication: 

(a) That tile not compounded wholly of Vinyl is a solid Vinyl tile 
or misrepresenting in any manner the composition of a product. 

(b) That merchandise is given free or without charge in connec- 
tion with the purchase of other merchandise when the price charged 
for the merchandise purchased includes the price of the other 
merchandise. 

(c) That any amount is respondents’ usual and customary price 
of merchandise when it is in excess of the price at which the mer- 
chandise has been usually and customarily sold by respondents in 
the recent regular course of business. 

(d) That any saving is afforded from respondents’ usual and 
customary price of merchandise unless the price at which it is 
offered constitutes a reduction from the price at which the merchan- 
dise has been usually and customarily sold by respondents in the 
recent regular course of business. 

3. Misrepresenting in any manner the amount of savings available 
to purchasers of respondents’ merchandise or the amount by which 
the price of merchandise has been reduced from the price at which 
it has usually and customarily been sold by respondents in the recent 
regular course of business. 

4. Using the terms “Reg.” or “Sold For”, or any other words 
or terms of the same import, to refer to respondents’ usual and 
customary price of merchandise, unless the amount so designated 
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is the price at which respondents have usually and customarily sold 
the merchandise in the recent regular course of business. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THE MATTER OF 


CARLSON PHARMACEUTICALS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 8432. Complaint, June 16, 1961—Decision, Nov. 16, 1961 


Order issued in default requiring Detroit distributors to cease representing 
falsely in advertising that their drug preparation “ARTH-RITEH” was an 
effective treatment and cure for all kinds of arthritis and rheumatism 
and contained sleep-inducing ingredients. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Carlson Pharma- 
ceuticals, Inc., a corporation, and Frank Handler, Jr., Eugene Graye 
ond Frank Handler, Sr., individually and as officers of said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said Act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent Carlson Pharmaceuticals, Inc. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Michigan, with its principal office and 
place of business located at 4121 Puritan Avenue, in the City of De- 
troit, State of Michigan. 

Respondent Frank Handler, Jr., Eugene Graye and Frank Han- 
ler, Sr. are officers of the corporate respondent. They formulate, 
direct and control the acts and practices of the corporate respondent, 
including the acts and practices hereinafter set forth. Their address 
is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the sale and distribution of a preparation 
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containing ingredients which come within the classification of drugs, 
as the term “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondents for said preparation, the for- 
mula thereof and directions for use are as follows: 


Designation: ARTH-RITE 


Formula: 
pei ulolyib Uvtuly (ee ae a a Se ae 2 ie ec ey 324 mg. 
Vitamins, (Rishivert@i)= 2.28 ee 100 USP Units 
Vitamin D (Irradiated Ergosterol)___._____-___- 500 USP Units 
Thiamine Mononitrate (Vitamin B:)_.--________. 2 mg. 
Ascorbic Acid ‘(Vitamini@) ULZ2R IRE S ute 30 mg. 
Iron (from dessicated ferrous sulfate) -_________- 19 mg. 
Powdered, Eixtractof Alfalfa °c ey 130 mg. 


Directions: Take 1 or 2 Capsules before breakfast and at bedtime. Not 
more than 6 Capsules in one day. 


IMPORTANT 
For more severe or persistent conditions, consult your doctor. 


CONTENTS 60 CAPSULES 


Par. 3. Respondents cause the said preparation, when sold, to 
be transported from their place of business in the State of Michigan 
to purchasers thereof located in various other states of the United 
States. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 
The volume of business in such commerce has been and is 
substantial. 

Par. 4. In the course and conduct of their said business, respon- 
dents have disseminated and caused the dissemination of, certain 
advertisements concerning the said preparation by the United States 
mails and by various means in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, including, but not lim- 
ited to, advertisements inserted in magazines and other advertising 
media, for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of said preparation; and have 
disseminated, and caused the dissemination of, advertisements con- 
cerning said preparation by various means, including but not limited 
to the aforesaid media, for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of said prepara- 
tion in commerce, as “commerce” is defined in the Federal Trade 


Commission Act. 
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Par.5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set. 
forth are the following: 


ARTH-RITE 
ARTH-RITE 
USE. ARTH-RITE 


Get Blessed Relief From 
ARTHRITIS 
and RHEUMATISM 


Get PROMPT Relief 
Stop Suffering Start Sleeping 


Now Only $5.85 For A Full 
Months Supply of 60 Capsules 


Money Back Unconditional 


Contains No Opiates, Aspirins or Habit Forming Drugs 


Carlson Pharmaceuticals, Inc. 
4121 Puritan Dept. P10 Detroit 21, Mich. 


(Picturization of an ARTH-RITH bottle to the right of the printed material 
and the word “ALFALFA” prominently featured on the bottle label with the 
legend “VIT. A, B, ©, D & Extract of Alfalfa” printed above the top of the 
bottle.) 


Par. 6. Through the use of said advertisements, and others 
similar thereto not specifically set out herein, respondents have 
represented, and are now representing, directly and by implication: 

1. That ARTH-RITE is an adequate, effective and reliable treat- 
ment for all kinds of arthritis and rheumatism; 

2. That ARTH-RITE will arrest the progress of, correct the under- 
lying causes of, and cure all kinds of arthritis and rheumatism; 

3. That ARTH-RITE is an adequate, effective and reliable 
treatment for the symptoms and manifestations of all kinds of 
arthritis and rheumatism, and will afford immediate, complete 
and permanent relief of the symptoms and manifestations thereof; 

4. That the vitamins, minerals and extract of alfalfa in said prod- 
uct are of therapeutic value in the treatment of all kinds of arthritis 
and rheumatism, and for the symptoms and manifestations thereof; 

5. That said product contains sleep-inducing ingredients. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constituted and now constitute, “false advertise- 


CARLSON PHARMACEUTICALS, INC., ET AL. 1159 
1156 Decision 


ments” as that term is defined in the Federal Trade Commission 
Act. In truth and in fact: 

1. ARTH-RITE is not an adequate, effective or reliable treatment 
for any kind of arthritis or rheumatism; 

2. ARTH-RITE will not arrest the progress of, correct the under- 
lying causes of, or cure any kind of arthritis or rheumatism; 

3. ARTH-RITE is not an adequate, effective or reliable treatment 
for the symptoms and manifestations of any kind of arthritis or 
rheumatism, and will not afford immediate, complete or permanent 
relief from any of the symptoms or manifestations thereof or have 
any therapeutic effect upon any of the symptoms or manifestations 
of any such conditions in excess of affording temporary relief of the 
minor aches or pains thereof ; 

4. The vitamins, minerals and extract of alfalfa in said prepara- 
tion are of no therapeutic value in the treatment of any kind of 
arthritis or rheumatism or for any of the symptoms or manifesta- 
tions thereof; 

5. ARTH-RITE does not contain any sleep-inducing ingredients. 

Par. 8. The dissemination by the respondents of the false adver- 
tisements, as aforesaid, constitutes, and now constitutes, unfair and 
deceptive acts and practices, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Mr. Michael J. Vitale for the Commission. 
No appearance for the respondents. 


Inirtat Decision By ABNER E. Lirscomp, Hearing EXAMINER 


The complaint herein was issued on June 16, 1961, charging Re- 
spondents with violation of the Federal Trade Commission Act 
by the dissemination in commerce, as “commerce” is defined in 
said Act, of false advertisements concerning their drug preparation, 
designated “Arth-Rite.” 

Thereafter, on June 30, 1961, Respondents were duly served with a 
copy of the complaint herein, and failed to submit any answer or 
make any reply thereto. Accordingly, on August 9, 1961, notice was 
issued of a hearing to be held in the Federal Trade Commission 
Building, Washington, D.C., and was duly served upon Respondents 
on August 14, 1961. 

Thereafter a hearing was held in accordance with the aforesaid 
notice, whereat Repsondents failed to appear, either in person or by 
counsel; whereupon counsel supporting the complaint moved that 
the Respondents be held in default, and submitted to the Hearing 
Examiner a proposed order to cease and desist. The motion was 


duly granted on the record. 
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The Hearing Examiner, exercising the authority conferred upon 
him by § 4.5(c) of the Commission’s Rules Of Practice For Adjudi- 
cative Proceedings, now finds the facts to be as alleged in the com- 
plaint herein, and issues his initial decision, containing such findings, 
appropriate conclusions drawn therefrom, order to cease and desist, 
as follows: 


FINDINGS AS TO THE FACTS 


1. Respondent Carlson Pharmaceuticals, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Michigan, with its principal office and place of 
business located at 4121 Puritan Avenue, in the City of Detroit, 
State of Michigan. 

Respondents Frank Handler, Jr., Eugene Graye and Frank Han- 
dler, Sr. are officers of the corporate respondent. They formulate, 
direct and control the acts and practices of the corporate respon- 
dent, including the acts and practices hereinafter set forth. Their 
address is the same as that of the corporate respondent. 

2. Respondents are now, and have been for more than one year 
last past, engaged in the sale and distribution of a preparation 
containing ingredients which come within the classification of 
drugs, as the term “drug” is defined in the Federal Trade Commis- 
sion Act. 

The designation used by respondents for said preparation, the 
formula thereof and directions for use are as follows: 


Designation : ARTH-RITE 


Formula: 

Salicylamide ste. 4 ene see eee te ee 324 mg. 
VitaiinkAwGhish Iiver Ol). - esses 1000 USP Units 
Vitamin D (Irradiated Ergosterol)____________ 500 USP Units 
Thiamine Mononitrate (Vitamin B,)__-________ 2 mg. 
Ascorbic Acid“ (Vitamin) = See ee 30 mg. 

Iron (from desiccated ferrous sulfate) ____._____ 19 mg. 
Powdered: Dxtract ofAlfalfa: ---=_- 22a se 130 mg. 


Directions: Take 1 or 2 Capsules before breakfast and at bedtime. Not 
more than 6 Capsules in one day. 


IMPORTANT 
For more severe or persistent conditions, consult your doctor. 
CONTENTS 60 CAPSULES 
3. Respondents cause the said preparation, when sold, to be trans- 
ported from their place of business in the State of Michigan to pur- 
chasers thereof located in various other states of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said preparation in commerce, as “com- 
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merce” is defined in the Federal Trade Commission Act. The 
volume of business in such commerce has been and is substantial. 

4. In the course and conduct of their said business, Respondents 
have disseminated and caused the dissemination of certain adver- 
tisements concerning the said preparation by the United States mails 
and by various means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, including, but not limited to, 
advertisements inserted in magazines and other advertising media, 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, the purchase of said preparation; and have dissemi- 
nated, and caused the dissemination of, advertisements concerning 
said preparation by various means, including but not limited to 
the aforesaid media, for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of said prepa- 
ration in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

5. Among and typical of the statements and representations con- 
tained in said advertisements disseminated as hereinabove set forth 
the following: 

ARTH-RITE 
ARTH-RITE 


Get Blessed Relief From 
ARTHRITIS 
and RHEUMATISM 
Get PROMPT Relief 
Stop Suffering Start Sleeping 
Now Only $5.85 For A Full 
Months Supply of 60 Capsules 
Money Back Unconditional 
Contains No Opiates, Aspirins or Habit Forming Drugs 
Carlson Pharmaceuticals, Inc. 
4121 Puritan Dept. P10 Detroit 21, Mich. 
(Picturization of an ARTH-RITHE bottle to the right of the printed material 
and the word “ALFALFA” prominently featured on the bottle label with 
the legend “VIT. A, B, C, D & Extract of Alfalfa” printed above the top 


of the bottle.) 

6. Through the use of said advertisements, and others similar 
thereto not specifically set out herein, Respondents have repre- 
sented, and are now representing, directly and by implication: 

1. That ARTH-RITE is an adequate, effective and reliable treat- 
ment for all kinds of arthritis and rheumatism ; 

9. That ARTH-RITE will arrest the progress of, correct the un- 
derlying causes of, and cure all kinds of arthritis and rheumatism; 

3. That ARTH-RITE is an adequate, effective and reliable treat- 
ment for the symptoms and manifestations of all kinds of arthritis 
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and rheumatism, and will afford immediate, complete and per- 
manent relief of the symptoms and manifestations thereof ; 

4. That the vitamins, minerals and extract of alfalfa in said prod- 
uct are of therapeutic value in the treatment of all kinds of arthritis 
and rheumatism, and for the symptoms and manifestations thereof; 

5. That said product contains sleep-inducing ingredients. 

7. The said advertisments were and are misleading in material 
respects and constituted and now constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. 

In truth and in fact: 

1. ARTH-RITE is not an adequate, effective or reliable treatment 
for any kind of arthritis or rheumatism ; 

2. ARTH-RITE will not arrest the progress of, correct the under- 
lying causes of, or cure any kind of arthritis or rheumatism ; 

3. ARTH-RITE is not an adequate, effective or reliable treatment 
for the symptoms and manifestations of any kind of arthritis or 
rheumatism, and will not afford immediate, complete or permanent 
relief from any of the symptoms or manifestations thereof or 
have any therapeutic effect upon any of the symptoms or mani- 
festations of any such conditions in excess of affording temporary 
relief of the minor aches or pains thereof ; 

4, The vitamins, minerals and extract of alfalfa in said prepara- 
tion are of no therapeutic value in the treatment of any kind of 
arthritis or rheumatism or for any of the symptoms or manifesta- 
tions thereof ; 

5. ARTH-RITE does not contain any sleep-inducing ingredients. 


CONCLUSIONS 


1. The dissemination by the Respondents of the false advertise- 
ments, as aforesaid, constituted, and now constitutes, unfair and 
deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 

2. The Commission has jurisdiction over the Respondents herein, 
and over their acts and practices as alleged in the complaint and 
hereinabove found. 

3. This proceeding is in the public interest. 

Accordingly, 

lt is ordered, That Respondents Carlson Pharmaceuticals, Inc., 
a corporation, and its officers, and Frank Handler, Jr., Eugene 
Graye and Frank Handler, Sr., individually and as officers of said 
corporation, and Respondents’ representatives, agents and employ- 
ees, directly or through any corporate or other device, in connection 
with the offering for sale, sale or distribution of the preparation 
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designated ARTH-RITE, or any other preparation of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or any other name, do forthwith 
cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of 
the United States mails or by any means in commerce, as “com- 
merce” is defined’ in the Federal Trade Commission Act, any 
advertisement which represents, directly or indirectly: 

(a) That said preparation is an adequate, effective or reliable 
treatment for any kind of arthritis or rheumatism; 

(b) That said preparation will arrest the progress of, correct 
the underlying causes of, or cure any kind of arthritis or 
rheumatism ; 

(c) That said preparation is an adequate, effective or reliable 
treatment for the symptoms and manifestations of any kind of 
arthritis or rheumatism, or will afford immediate, complete or 
permanent relief of the symptoms or manifestations of such condi- 
tions in excess of affording temporary relief of the minor aches or 
pains thereof ; 

(d) That the vitamins, minerals or extract of alfalfa contained in 
said preparation will relieve pain, or have any other therapeutic 
value for the relief of any kind of arthritis or rheumatism, or for 
the symptoms or manifestations thereof ; 

(e) That said preparation contains any sleep-inducing ingredients; 

2. Disseminating or causing the dissemination by any means, 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of any 
advertisement which contains any of the representations prohibited 
in paragraph 1 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 4.19 of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner shall, on the 16th day 
of November, 1961, become the decision of the Commission; and, 
accordingly : 

It is ordered, That the above-named respondents shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist. 
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KROYWEN COATS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS 


Docket 0-28. Complaint, Nov. 16, 1961—Decision, Nov. 16, 1961 


Consent order requiring two associated manufacturers in New York City 
to cease violating the Wool Products Labeling Act by labeling as “100% 
Cashmere” and “100% Pure Cashmere”, ladies’ coats which contained a 
substantial quantity of other fibers; by labeling such coats falsely with 
respect to the manufacturer or supplier; and by failing to disclose the 
the true generic names of fibers present and the percentage thereof. 


CoMPLAINT 


- Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Kroywen Coats, Inc., a corporation, 
Luxury Coats, Inc., a corporation, Ralph Miller, individually and 
as an officer of Kroywen Coats, Inc. and Luxury Coats, Inc., and 
Sidney Goldman, individually and as an officer of Kroywen Coats, 
Inc., hereinafter referred to.as respondents, have violated the pro- 
visions of said Acts and the Rules and Regulations promulgated 
under the Wool Products Labeling Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapn 1. Respondents Kroywen Coats, Inc., and Luxury 
Coats, Inc. are corporations organized, existing and doing business 
under and by virtue of the laws of the State of New York, with their 
office and principal place of business located at 251 West 39th Street, 
New York, N.Y. 

Individual respondent Ralph Miller is president of corporate re- 
spondent Kroywen Coats, Inc. and secretary of corporate respondent 
Luxury Coats, Inc. Individual respondent Sidney Goldman is 
secretary-treasurer of corporate respondent Kroywen Coats, Inc. 
Individual respondents Ralph Miller and Sidney Goldman formulate, 
direct and control the acts, practices and policies of the corporate 
respondent Kroywen Coats, Inc., including those hereinafter set 
forth. Individual respondent Ralph Miller formulates, directs and 
controls the acts, practices and policies of corporate respondent, 
Tuxury Coats, Inc., including those hereinafter set forth. The ad- 
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dress and principal place of business of the individual respondents 
is the same as that of the corporate respondents. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1948, respondents 
have manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment, 
and offered for sale in commerce, as “commerce” is defined in 
said Act, wool products as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded by the re- 
spondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled, 
tagged or otherwise identified. 

Among such misbranded wool products were ladies coats labeled 
or tagged by respondents as “100% Cashmere” and “100% Pure Cash- 
mere” whereas, in truth and in fact, said products contained a sub- 
stantial quantity of fibers other than the hair or fleece of the 
Cashmere goat. 

In addition, certain wool products, namely, ladies coats, were mis- 
branded in that they were falsely or deceptively stamped, tagged, 
labeled or otherwise identified in such a manner as to misrepresent 
the name or identity of the manufacturer, supplier or source of 
fabric used in the manufacture of such ladies coats. 

Par. 4. Certain of said wool products were further misbranded 
by respondents in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4(a) (2) of the Wool Prod- 
ucts Labeling Act and in the manner and form as prescribed by the 
Rules and Regulations promulgated under said Act. 

Among such misbranded wool products, but not limited thereto, 
were ladies coats with labels which failed: (1) to disclose the true 
generic names of the fibers present and (2) to disclose the percentage 
of such fibers. 

Par. 5. The acts and practices of the respondents as set forth 
above were, and are, in violation of the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder, and 
constituted, and now constitute, unfair and deceptive acts and prac- 
tices and unfair methods of competition in commerce, within *+he 
intent and. meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Wool Prod- 
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ucts Labeling Act of 1939, and the respondents having been served 
with notice of said determination and with a copy of the complaint 
the Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission 
by the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, 
and waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondents Kroywen Coats, Inc. and Luxury Coats, Inc. are 
corporations organized, existing and doing business under and by 
virtue of the laws of the State of New York with their office and 
principal place of business located at 251 West 39th Street, New 
York, New York. 

Respondent Ralph Miller is an officer of Kroywen Coats, Inc. and 
Luxury Coats, Inc. and his address is the same as that of said 
corporate respondents. 

Respondent Sidney Goldman is an officer of Kroywen Coats, Inc. 
and his address is the same as that of said corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents, Kroywen Coats, Inc., a corpora- 
tion, and its officers, and Ralph Miller and Sidney Goldman, in- 
dividually and as officers of said corporation, and Luxury Coats, Inc., 
a corporation, and its officers and Ralph Miller, individually and 
as an officer of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the introduction or manufacture for in- 
troduction into commerce, or the offering for sale, sale, transporta- 
tion or distribution in commerce, of ladies’ coats or other wool 
products, as “commerce” and “wool product” are defined in the 
Wool Products Labeling Act of 1939, do forthwith cease and desist 
from misbranding such products by: . 
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1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to ie character or amount of the 
constituent fibers contained therein. 

2. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to name or identity of the manufacturer, 
supplier or source of the fabric used in such products. 

3. Failing to securely affix to or place on each product, a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner, each element of information required to be 
disclosed by Section 4(a) (2) of the Wool Products Labeling Act of 
1939. 

4. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of fibers 
from the hair or fleece of the Cashmere goat. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THE Matrrer or 


HYMAN KAPLAN ET AL. TRADING AS STEWART AUTO 
UPHOLSTERING COMPANY ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 8222. Complaint, Dec. 16 1960—Decision, Nov. 21, 1961 


Order requiring Washington, D.C., distributors of automobile seat covers, 
convertible tops, and floor mats, among other items, to consumers and 
other retailers, to cease representing excessive prices. as their usual re- 
tail prices through such practices as setting forth such prices after the 
designation “Reg.”’, “Regular”, or “List”, followed by a lower sale 
price; and representing certain of their convertible tops as offered ‘“‘with 
written guarantee” when their guarantees contained limitations not set 


forth. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested im it by said Act, the Federal 
Trade Commission, having reason to believe that Hyman Kaplan and 
Morris Kaplan, individually and as copartners trading as Stewart 
Auto Upholstering Company, and Henry Kaplan, an individual, here- 
inafter referred to as respondents, have violated the provisions of said 
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Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapru 1. Respondents Hyman Kaplan and Morris Kaplan are 
individuals and copartners trading as Stewart Auto Upholstering 
Company, with their office and principal place of business located at 
2525 M Street, NW.., in the City of Washington, District of Columbia. 
Respondent Henry Kaplan is manager of the partnership business. 
His address is the same as that of the partners. 

Par. 2. Respondents are now, and for some time last past have 
been engaged in advertising, offering for sale, sale and distribution, 
among other things, of automobile seat covers, convertible tops, and 
floor mats to the public and to retailers for resale to the public in the 
District of Columbia and maintain and at all times mentioned here- 
in have maintained, a substantial course of trade in said merchan- 
dise in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 8. In the course and conduct of their business, and for the 
purpose of inducing the sale of their merchandise, respondents have 
made certain statements concerning said merchandise in newspapers 
of general circulation. Among and typical, but not all inclusive of 
such statements are the following: 

“Diplomat” Plastiseal Seat Covers Reg. $18.95. 

$18.77 Full set-—Front and Rear. 

“Diplomat” Plastiseal Auto Seat Covers—Regular $18.95, $13.95 with trade. 

“Country Club” Nyspun Auto Seat Covers—Regular $22.95, $17.95 with trade. 

Sensational Savings on Genuine “Rocket” Saran Seat Covers—Reg. $16.95— 
$12.77. 

“Rocket” Saran Seat Covers Regular $16.95—Today & Sat. $12.87. 

Two Day Super Special! Amazing Low Price! “Atlas” Saran Seat Covers 
Regular $17.95—$13.87. 

Specially Priced! Deluxe 3-Ply convertible tops Vat Dyed Black or Tan— 
$29.95 with written guarantee. 

Less than 1% price! Front and Rear 4-Pe. Floor Mat Set First time ever at 
this low price! Reg. $9.95—Monday Only $4.87. 

(List for $7.95) Cushion Cap Cover $2.72. 


Par. 4. By means of the aforesaid statements, and others of the 
same import but not specifically set out, respondents have repre- 
sented, directly or by implication: 

1. That the higher prices listed under the designation “Reg.”, “Reg- 
ular” and “List” were the prices at which the advertised merchan- 
dise had been usually and customarily sold by respondents at retail 
in the recent regular course of business and that savings amount- 
ing to the differences between these higher prices and the lower 
sales price would result to purchasers. 
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| 2. Through the use of the terms “with written guarantee” that, cer- 
ain of their convertible tops are fully guaranteed. 

Par..5. The aforesaid statements and representations were and 
re false, misleading and deceptive. In truth and in fact: 

1. The higher prices listed under the designation “Reg.”, ‘“Reg-: 
lar” or “List” were not the prices at which the advertised mer- 
handise had been usually and customarily sold by respondents at re- 
ail in the recent regular course of business but were in excess of 
uch prices, and savings amounting to the differences between such 
iigher prices and the lower sales prices would not result to. purchas- 
rs. 

2. Respondents’ convertible tops are not fully guaranteed but such 
ruarantees contain terms and conditions not set forth in the adver- 
isements. 

Par. 6. In the conduct of their business, at all. times mentioned 
erein, respondents have been in substantial competition,!in com- 
aerce, with corporations, firms and individuals in the sale of auto- 
nobiles seat covers, convertible tops and floor mats of the same gen- 
ral kind and nature as.those sold by respondents. 

Par. 7. The use by respondents of the aforesaid false, deceptive 
nd misleading statements and representations has had and now has 
he tendency. and capacity to mislead and deceive a substantial por- 
ion of the purchasing public into the erroneous and mistaken belief 
hat said statements and representations were and are true, and to 
nduce the purchase of substantial quantities of respondents’ mer- 
handise because of such erroneous and mistaken belief. As a result 
hereof, trade in commerce has been unfairly diverted to respond- 
nts from their competitors and injury has been done thereby to com- 
etition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as here- 
n alleged, were and are all to the prejudice and injury of the pub- 
c and of respondents’ competitors and constituted, and now consti- 
ute, unfair and deceptive acts and practices and unfair methods of 
ompetition, in commerce, within the intent and meaning of the Fed- 
ral Trade Commission Act. 


Mr. Charles W. O’Connell for the Commission. 

Mr: Ben Ivan Melnicoff, Washington, D.C., for respondents (until 
eptember 8, 1961). : . 
Messrs. Hyman Kaplan, Morris Kaplan, and Henry Kaplan, pro se. 

Inrrrat Decision sy Maurice S., Busn, Hearine Examiner 
The issue is whether the respondents have been engaged in unfair 
r deceptive acts or practices in commerce in violation of the pro- 
693-490—64—75 
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visions of Section 5 of the Federal Trade Act Commission Act (a) 
through the listing of fictitious “regular” and “list” prices as for- 
mer prices on merchandise in advertisements offering the merchan- 
dise for sale at sale prices, (b) through the advertisement of a 
“written guarantee” on certain merchandise when a full guarantee 
thereon was never intended to be made by respondents. 

The proceeding was initiated by a complaint issued December 16, 
1960, and was reassigned to the present examiner July 19, 1961, for 
hearing and the issuance of an initial decision therein. Hearing was 
held on July 25, to 28, 1961, inclusive, at Washington, D.C. On Sep- 
tember 1, 1961, counsel for respondents, with due notice to respond- 
ents, filed a motion to withdraw his appearance in behalf of the 
respondents, which was granted. On September 15, 1961, respond- 
ents moved to withdraw their original answer to the complaint in 
the proceeding and to substitute therefor a “Substitute Answer.” 
The concluding statement of the motion reads as follows: “Respond- 
ents further state that no successor attorney has been or will be 
appointed by them and that they now appear in this proceeding in 
their own behalf and without counsel.” By order of the examiner 
dated October 2, 1961, a respondents’ motion to withdraw their orig- 
inal answer and file a substitute answer was granted. Under the 
substitute answer, the respondents elect not to further contest the 
allegations set forth in the complaint, and, in accordance with Sec- 
tion 4.5(b) (2) of the Commission’s revised rules of practice, admit 
all material allegations of the complaint to be true. 

By stipulation filea September 15, 1961, the parties submitted a 
proposed order, which they deem appropriate in the premises, for 
the consideration of the examiner. The proposed order is adopted 
and set forth below. 

The facts in this matter, as adduced by the pleadings, the testi- 
mony, and the documentary evidence, are these. Hyman Kaplan and 
Morris Kaplan, two of the three respondents, are individuals and 
copartners trading as Stewart Auto Upholstering Company, with 
office and principal place of business at 2525 M Street, N.W., in 
Washington, D.C. The third respondent, Henry Kaplan, of the same 
address, is manager of the partnership business. Respondents have 
at all times here pertinent been engaged in the sale and distribution 
of automobile seat covers, convertible tops, and floor mats, among 
other items, to consumers and other retailers in the District of Col- 
umbia in a substantial course of trade in “commerce” within the 
meaning of the Federal Trade Commission Act, and have been and 
are in substantial competition with other firms in the same lines 
of business in the same sales area. 
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From time to time in recent years, respondents ran advertisements 
on their merchandise in newspapers of general circulation in the 
area in which they operate. These advertisements, for the purpose 
of inducing purchases, contained certain statements with reference 
to the merchandise offered for sale, of which the following are typi- 
cal: 

(a) “Diplomat” Plastiseal Seat Covers Reg. $18.95. $13.77 Full set—Front 
and Rear. 

(b) “Diplomat” Plastiseal Auto Seat Covers—Regular $18.95—$13.95 with 
trade. 

(c) “Country Club” Nyspun Auto Seat Covers—Regular $22.95—$17.95 with 
trade. 

(d) Sensational Savings on Genuine “Rocket” Saran Seat Covers Reg. 
$16.95—$12.77. 

(e) “Rocket” Saran Seat Covers Regular $16.95—Today & Sat. $12.87. 

(f) Two Day Super Special! Amazing Low Price! “Atlas” Saran Seat 
Covers Regular $17.95—$13.87. 

(g) Specially Priced! Deluxe 3-Ply convertible tops Vat Dyed Black or 
Tan—$29.95 with written guarantee. 

(h) Less than % price! Front and Rear 4-Pe. Floor Mat Set First time 
ever at this low price! Reg. $9.95—-Monday Only $4.87. 

(i) (List for $7.95) Cushion Cap Cover $2.72. 

By means of the above-described newspaper advertisements and 
others of a similar or identical nature, respondents, directly or by 
implication, made certain representations which were in fact false, 
misleading and deceptive, to wit: 

(1) That the higher prices listed under the designation “Reg.,” 
“Regular” and “List” were the prices at which the advertised mer- 
chandise had been usually and customarily sold by respondents at 
retail in the recent regular course of business and that savings 
amounting to the differences between these higher prices and the 
lower sales price would result to purchasers. 

(2) Through the use of the term “with written guarantee” that 
certain of their convertible tops are fully guaranteed. 


Whereas in truth and fact: 

(1) The higher prices listed under the designation “Reg.,” “Reg- 
ular” or “List” were not the prices at which the advertised mer- 
chandise had been usually and customarily sold by respondents at 
retail in the recent regular course of business but were in excess of 
such prices, and savings amounting to the differences between such 
higher prices and the lower sales prices would not result to pur- 
chasers. 

(2) Respondents’ convertible tops are not fully guaranteed, but 
such guarantees contain terms and conditions not set forth in the ad- 
vertisements. 
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On the basis of the foregoing evidentiary findings of fact, the ex- 
aminer concludes: ; . 

(1) That the use of the aforesaid false, deceptive and misleading 
statements and representations has had and now has the tendency 
and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that 
said statements and representations were and are true, and to induce 
the purchase of substantial quantities of respondents’ merchandise 
because of such erroneous and mistaken belief. As a result thereof, 
trade in commerce has been unfairly diverted to respondents from, 
their competitors, and injury has been done thereby to competition 
in commerce. | 
_ (2) That the above-described acts and practices of the respondent 
were and are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competi- 
tion, in commerce within the intent and meaning and in violation 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Hyman Kaplan and Morris Kaplan, 
individually and as copartners trading as Stewart Auto Upholstering 
Company, or any other name, and Henry Kaplan, an individual, and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of automobile seat covers, converti- 
ble tops, automobile floor mats or any other merchandise, in com- 
merce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing, directly or by implication: 

(a) That any price is respondents’ usual retail price when it is in 
excess of the price at which the merchandise has been usually and 
customarily sold by respondents at retail in the recent, regular 
course of business. Me 

(b) That the price at which respondents offer merchandise affords 
a savings to purchasers from the price at which said merchandise 
has been usually and customarily sold by respondents in the recent 
regular course of business unless such representation is true. | 

2. Misrepresenting in any mannner the amount of savings avail- 
ble to purchasers of respondents’ merchandise, or the amount’ by 
which the price of said merchandise ‘is reduced from the price at 
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which it is usually and customarily sold by respondents in the nor- 
mal course of business. 

3. Using the words: “Reg.,” “Regular” or “List,” or any other 
word of the same or similar import to designate prices unless they 
are the prices at which the merchandise has been usually and cus- 
tomarily sold by respondents in the recent, regular course of busi- 
ness. . 
4, Representing, directly or by implication, that any of their 
products are guaranteed unless the nature and extent of the guar- 
antee and the manner in which the guarantor will perform are clearly 
disclosed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCB 


Pursuant to Section 4.19 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall on the 21st day of No- 
vember 1961, become the decision of the Commission; and, accord- 
ingly: é 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MATTER OF 
THE VANDEVER COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 0-29. Complaint, Nov. 21, 1961—Decision, Nov. 21, 1961 


Consent order requiring Tulsa, Okla., furriers to cease violating the Fur Products 
Labeling Act by advertising in newspapers which failed to disclose the 
names of animals producing the fur contained in fur products and 
that certain products contained artificially colored fur, and represented 
falsely, through such statement as ‘14 price fur sale,” that prices were 
reduced in the stated percentage; and failing to maintain adequate rec- 
ords as a basis for price claims. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that the Vandever Company, Inc., a corporation, 
hereinafter referred to as respondent, has violated the provisions 
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of said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Parscraru 1. Respondent The Vandever Company, Inc. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Oklahoma, with its office and principal 
place of business located at 14 East Fifth Street, Tulsa, Oklahoma. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged 
in the introduction into commerce, and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and dis- 
tribution, in commerce, of fur products; and has sold, advertised, 
offered for sale, transported and distributed fur products which 
have been made in whole or in part of fur which had been shipped 
and received in commerce, as the terms “commerce,” “fur” and 
“fur products” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondent. caused the dissemination in commerce, as “commerce” 
is defined in said Act, of certain newspaper advertisements, con- 
cerning said products, which were not in accordance with the pro- 
visions of Section 5(a) of the said Act and the Rules and Regulations 
promulgated thereunder; and which advertisements were intended 
to aid, promote and assist, directly or indirectly, in the sale and 
offering for sale of said fur products. 

Par. 4. Among and included in the advertisements as aforesaid 
but not limited thereto, were advertisements of respondent which 
appeared in issues of the Tulsa Tribune, a newspaper published in 
the City of Tulsa, State of Oklahoma, and having a wide circulation 
in said State and various other States of the United States. 

By means of said advertisements and others of similar import 
and meaning, not specifically referred to herein, respondent falsely 
and deceptively advertised fur products in that said advertisement: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide, in violation of Section 5(a)(1) of the 
Fur Products Labeling Act. 

(b) Failed to disclose that fur products contained or were com- 
posed of bleached, dyed or otherwise artifically colored fur, when 


such was the fact, in violation of Section 5(a) (8) of the Fur Products 
Labeling Act. 
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(c) Represented through percentage savings claims such as “14 
price fur sale” that prices of fur products were reduced in direct 
proportion to the percentage of savings stated when such was not 
the fact in violation of Section (5) (a) (5) of the Fur Products Label- 
ing Act. 

Par. 5. Respondent in advertising fur products for sale as afore- 
said made claims and representations respecting prices of fur prod- 
ucts. Said representations were of the type covered by subsections 
(a), (b), (c) and (d) of Rule 44 of the Rules and Regulations promul- 
gated under the Fur Products Labeling Act. Respondent in making 
such claims and representations failed to maintain full and adequate 
records disclosing the facts upon which such claims and representa- 
tions were based in violation of Rule 44(e) of said Rules 
and Regulations. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondent having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and © 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by 
respondent that the law has been violated as set forth in the com-: 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order : 

1. Respondent, The Vandever Company, Inc., is a corporation 
ganized, existing and doing business under and by virtue of the 
aws of the State of Oklahoma, with its office and principal place 
yf business located at 14 East Fifth Street, in the City of Tulsa, 
state of Oklahoma. 
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2, The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That The Vandever Company, Inc., a corporation, 
and its officers, and respondent’s representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction into commerce, or the sale, advertising, 
or offering for sale in commerce, or the transportation or distribu- 
tion in commerce of fur products, or in connection with the sale, 
advertising, offering for sale, transportation, or distribution of fur 
products which are made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and 
“fur product” are defined in the Fur Products Labeling Act, do 
forthwith cease and disist from: 

1. Falsely or deceptively advertising fur products through the 
use of any advertisement, representation, public announcement or 
notice which is intended to aid, promote or assist, directly or in- 
directly, in the sale or offering for sale of fur products and which: 

A. Fails to disclose: 

(1). The name or names of the animal or animals producing 
the fur or furs contained in the fur product, as set forth in the Fur 
Products Name Guide, and as prescribed under the Rules and Regu- 
lations. 

(2). That the fur product contains or is composed of bleached, 
dyed or otherwise artifically colored fur when such is the fact. 

B. Represents directly or by implication, through percentage 
savings claims that the prices of the fur products are reduced in 
direct proportion to the percentage of savings stated when such is 
not the fact. 

2. Making claims and representations of the types covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur Products Labeling Act unless there 
are maintained by respondent full and adequate records disclosing 
the facts upon which such claims and representations are based. 

It is further ordered, That the respondent herein shall, within 
sixty (60) days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail:the manner and 
form in which it has complied with this order. 
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CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-30. Complaint, Nov. 21, 1961—Decision, Nov. 21, 1961 


Consent order requiring Inglewood, Calif., manufacturers of their “Sincere” 
or “Outside White Paint” to cease representing falsely in letters and ad- 
vertising literature mailed to purchasers that they offer limited amounts 
of distress merchandise at special reduced prices; and to cease misrepre- 
Senting the durability, quality, ingredients, and guarantee of their said 
paint. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Michael-Lawrence 
Co., Inc., a corporation, and Samuel Swimmer, individually and as 
an officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPpH 1. Respondent Michael-Lawrence Co., Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of California, with its office and principal 
place of business located at 535 North Eucalyptus, Inglewood, 
California. 

Respondent Samuel Swimmer is president of respondent corpora- 
tion and formulates, directs and controls its policies and practices. 
His business address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for many years last past 
have been, engaged in the manufacture and sale of paint under the 
brand name of “Sincere”, which they also describe as “Outside 
White Paint”. Said paint is essentially composed of the following 
ingredients: 

Pigment— (approximately 58% by weight) principally calcium carbonate, and 
to a considerably lesser extent, titanium dioxide ; 


- Vehicle—(approximately 42% by weight) principally volatile hydrocarbon 
solvents and water, and to a considerably lesser extent, non-volatile matter 


neluding linseed oil, soaps, driers, etc. 

_ Par. 3. In the course and conduct of their business respondents 
ship, and have, shipped, their said paint from their place of business 
: 
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in the State of California to purchasers thereof located in that State 
and other States of the United States, and have also shipped said 
paint to public warehouses located in various states for storage and 
transhipment to purchasers thereof located in various States of 
the United States, and maintain and have maintained, a substantial 
course of trade in said paint, in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act. 

Par. 4. Respondents, in the course and conduct of their business, 
are engaged in substantial competition with corporations, firms and 
individuals engaged in the sale and distribution of paint. 

Par. 5. In the course and conduct of their business and for the 
purpose of inducing the purchase of said paints, it is, and has been, 
the practice of respondents to mail letters and advertising litera- 
ture to purchasers and prospective purchasers located in various 
States of the United States and therein make statements with re- 
spect to the availability, price and quality of said products. Typical, 
but not all inclusive, of the statements so made are the following: 


In storage near you, we are holding 192 gallons of our highest grade Outside 


White Paint, which bears our SINCERE BRAND label... This paint must 
be moved immediately, and we will accept $2.75 per gallon, delivered to 
your door. You may take all or any part of this lot ... with the under- 


standing that unless you are completely satisfied, material can be returned 
at no cost to you. Enclosed specification sheet fully describes this 
product. ... 


The specification sheet accompanying such form letters contains 
the following: 


TYPE: An outside White Pure Linseed Oil and Titanium base. paint, 
formulated for exceptional durability and protection. Will not crack, chip, 
peel or yellow even after long exposure on outside surfaces. Made to with- 
stand adverse weather conditions. COVERAGE: Up to 650 sq. feet per 
gallon one coat, depending on the type and surface to be painted. ... USHS: 
All outside surfaces such as wood, metal, brick, concrete, stucco, trim and 
all general maintenance. Works equally well as a finish or prime coat over 
new or previously painted surfaces. ... The combination of durable, high- 
hiding Titanium pigments, kettle bodied Pure Linseed Oil and finely ground 
selected extenders, gives this paint all those qualities necessary in every 
good exterior paint: DURABILITY, HIDING POWER and GLOSS RE- 
TENTION. As extra protection, fortified with anti-mold, mildew and fungus 
retardant. 


Respondents also distribute point of sale brochures to be used in 
connection with the resale of their said paint by certain of their 
cutomers to members of the public located in various states. Typi- 
cal, but not all inclusive, of the statements in said brochures, is the 
following: 


THE TOUGH PAINT THAT ENDURES!.... Manufactured under a 
highly exclusive process—a combined sealing and hiding coat to produce 
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a completed finish in one operation: ... It will not crack, chip or peel 
and will not yellow even after years of exposure under extreme climatic 
conditions. ... Because of its Pure Titanium base, one gallon will cover 
up to 650 square feet solid in one coat on most surfaces... . Exceptionally 
resistant to dampness, mildew, smoke, chemical fumes, salt air and water... . 
especially formulated for DURABILITY. Remarkable results on old weather- 
beaten surfaces ... Economical. Its unsurpassed HIDING POWER makes 
a little go a long way. 

Par. 6. Through the use and by means of the foregoing state- 
ments, and others of similar import and meaning not specifically 
set forth herein, respondents represented, and now represent, di- 
rectly or by implication, that: 

(a) Their said paint is being offered at a special reduced price 
of $2.75 (and, more recently, $2.85) a gallon. 

(b) Said paint is distress merchandise and it is necessary to sell 
the designated quantity immediately. 

(c) Only the quantity of paint set out in the advertisement is avail- 
able for sale. 

(d) Said paint is of excellent durability and provides excellent 
protection. 

(e) Respondents sell more than one grade of exterior paint and 
their “Sincere” brand is their highest quality exterior paint. 

(f) Satisfaction is guaranteed in that refunds will be made for 
unused cans of paint returned by the purchaser. 

(g) One coat of said paint gives solid coverage. 

(h) Said paint will not crack or yellow after years of exposure. 

(i) Said paint is not subject to mildew. 

(j) Titanium is a major ingredient in said paint. 

Par. 7. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

(a) The price of $2.75 (and, more recently, $2.85) a gallon is not a 
special or reduced price but said amount is the usual and customary 
price at which said paint is sold by respondents. 

(b) Said paint is not distress merchandise, and it is not necessary 
for respondents to sell any quantity of said paint immediately or at 
any other time. 

(c) The quantity of paint on hand or otherwise available for sale 
is frequently greatly in excess of the amount offered for sale. 

(d) Said paint is not of excellent durability nor does it provide 

: excellent protection. 

- (e) The paint sold by respondents under the brand name of “Sin- 

cere” is the only exterior paint sold by them. 

: (f) The guarantee of satisfaction that is given by respondents is 
limited and conditional, which limitations and conditions and the 


1180 FEDERAL TRADE COMMISSION DECISIONS 
Discussion 59 E.T.C. 


manner in which respondents will perform thereunder are not set 
out in their advertisements. 

(g) One coat of said paint will not give solid coverage at reason- 
able spreading rates when used as directed. 

(h) Said paint will crack and yellow in a relatively short period 
of time. 

(i) Said paint is subject to mildew. 

(j) Titanium is only a minor ingredient of said paint. 

Par. 8. The use by respondents of the foregoing false and mislead- 
ing statements, representations and practices has had, and now has, 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the mistaken and erroneous belief 
that said statements and representations were, and are, true and 
to induce a substantial portion of the purchasing public, because of 
such mistaken and erroneous belief, to purchase said product. 

Par. 9. The aforesaid acts and practices of respondents, as here- 
in alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair methods of competition, in commerce, and unfair and decep- 
tive acts and practices, In commerce, in violation of Section 5(a) (1) 
of the Federal Trade Commission Act. 


DiscussION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respond- 
ents having been served with notice of said determination and with 
a copy of the complaint the Commission intended to issue, together 
with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent Michael-Lawrence Co., Inc., is a corporation orga- 
nized, existing and doing business under and by virtue of the laws of 
the State of California, with its office and principal place of busi- 
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ness located at 585 North Eucalyptus, in the City of Inglewood, State 
of California. 

Respondent Samuel Swimmer is president of said corporation, and 
his business address is the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Michael-Lawrence Co., Inc., a cor- 
poration, and its officers, and Samuel Swimmer, individually and as 
an officer of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
their “Sincere” brand of paint or any other paint of substantially the 
same composition or possessing substantially the same properties, 
whether sold under said name or any other name, or any other prod- 
uct, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, di- 
rectly or by implication, that: 

(a) Any amount is a reduced price for their paint, unless it is less 
than the price at which respondents usually and customarily sell 
their paint in the normal course of business. 

(b) Said paint is distress merchandise or that it is necessary to 
sell any designated quantity immediately, or at any other time. 

(c) Only a limited or designated quantity of paint is available for 
sale. 

(d) Said paint is of excellent durability or provides excellent pro- 
tection; or that it possesses any degree of durability or provides any 
degree of protection that is not in accordance with the facts. 

(e) Respondents sell more than one grade of paint. 

(f) Such product is guaranteed, unless the terms and conditions of 
such guarantee and the manner and form in which the, guarantor 
will perform are clearly set forth. 

(g) One coat of said paint gives solid coverage or that one or 
any number of coats give coverage to any degree that is not in ac- 
cordance with the facts. 

(h) Said paint will not crack or yellow after years of exposure. 

(i) Said paint is not subject to mildew. 

(j) Titanium is a major ingredient in said paint. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


1182 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 59 F.T.C. 
In THE MATTER OF 


GRADY L. RUSHING 
DOING BUSINESS AS MARCEL COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 81388. Complaint, Oct. 12, 1960—Decision, Nov. 27, 1961 


Order requiring a New Orleans seller of correspondence courses on civil 
service preparation to cease making false job-assurance claims, repre- 
senting falsely connection with the U.S. Civil Service, and simulating 
court summons and complaint to collect unpaid balances, among other 

unfair practices as set forth in detail in the order below. 

As to the remaining respondent, Claude I. Woolwine doing business as Uni- 
versal Training Service et al., the proceeding was disposed of by con- 
sent order Sept. 28, 1962, 61 F.T.C. —. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Claude I. Wool- 
wine, doing business as Universal Training Service, and Grady L. 
Rushing, doing business as Marcel Company, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereto would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent Claude I. Woolwine is an individual 
doing business as Universal Training Service, with his office and 
principal place of business located at 150 Powell Street, San Fran- 
cisco, California. 

Respondent Grady L. Rushing is an individual doing business as 
Marcel Company, with his office and principal place of business located 
at 8210 Hickory Street, New Orleans, Louisiana. 

Par. 2. Respondents are now, and for more than one year last 
past have been, engaged in the sale and distribution of a course 
of study and instruction purporting to prepare purchasers thereof 
for United States Civil Service examinations and positions with 
the United States Government, which said course is pursued by 
correspondence through the United States mail. Respondent Grady 
L. Rushing, doing business as Marcel Company, has a contract with 
respondent Claude I. Woolwine, doing business as Universal Train- 
ing Service, to supply said course of instruction to respondent 
Rushing’s customers and for the grading of papers in connection 
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therewith. In the course and conduct of their said businesses, re- 
spondents cause said course to be transported from respondent Wool- 
wine’s place of business located in the State of California to purchasers 
from respondent Rushing who are located in other states. 

There has been at all times mentioned herein a substantial course 
of trade in said course of instruction so sold and distributed by 
respondents in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 3. In connection with the sale of said course of instruction, 
respondent Claude I. Woolwine participates and cooperates with 
respondent Grady L. Rushing in the promotion by respondent 
Rushing of the sale of the aforesaid course of instruction to perspec- 
tive students in the several states in which said course is sold by 
him. Said participation and cooperation is by various means, in- 
cluding, but not limited to, the furnishing to respondent Rushing 
sample advertisements which have been used by him, in and by 
which statements are made in regard to said course and matters 
and things connected therewith. Typical of the statements made 
in said sample advertisements furnished and used, as aforesaid, 
are the following: 

GET A CIVIL SERVICE JOB—Train Now, Exams coming up. Men and 
Women Ages 18-50—Many Opportunities—Good Pay—Vacation—Sick Leave, 
No Lay Offs—Retirement Benefits. For FREE brochure listing Job 
Salaries * * *. 

In connection with the sale of said course of instruction, respond- 
ent Claude I. Woolwine furnishes copies of the brochure referred 
to in the aforesaid advertisement to respondent Grady L. Rushing, 
with other promotional material printed to his individual order, 
which brochure and other material have been and are used by re- 
spondent Rushing in soliciting the sale of said course. Among the 
typical, but not all inclusive, of the statements made in the said 
brochure and other material are the following: 

Now is the most opportune time to start preparing for a Civil Service 
position. Written examinations will be held for many permanent Civil Serv- 
ice Jobs, and both veterans and non-veterans will be eligible for appointment. 

* * 


THE BEST WAY TO GET AN APPOINTMENT IS TO PREPARE WITH 
OUR TRAINING SERVICE AND STAND AMONG THE HIGHEST ON THE 
GOVERNMENT EXAMINATION. 


* * & 


Whichever job you pick, we will coach you for it successfully * * *. 


* 


* * * A personal appointment is necessary to determine your qualifications. 
If you qualify, you will be accepted for training. * * * 
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* * * Check two or three positions before he (our field eounselor), calls. 
He will let you know whether or not you can qualify. 

Said brochure and other material list positions for which the course 
purports to train persons and the salaries for such positions. 

Respondent Claude I. Woolwine further cooperates with respondent 
Grady L. Rushing by furnishing printed application blanks, with re- 
spondent Rushing’s trade name printed thereon, which are used by 
respondent Rushing in connection with the sale of said course. 
Among and typical, but not all inclusive, of the statements appear- 
ing in said application blank, which is executed by the purchaser of 
said course, is the following: 

CONTINUOUS TRAINING UNTIL I AM APPOINTED. Should I fail to 
pass the first examination taken, I am to receive, without further payment, 
training until 7 REOHIVE MY APPOINTMENT. : 

Par. 4.. By means of the statements appearing in the advertising 
material, brochure, application blank, and other promotional ma- 
terial, respondents have represented, and are representing, directly 
or by implication, that: | : 

1. Civil Sevice examinations are imminent for all of the positions 
listed in the brochure, in the areas in which the advertisements set 
out in Paragraph Three are circulated. 

2. The completion of the course of instruction offered by respond- 
ents will enable a person to pass the Civil Service examination for 
the job selected. 

3. The school trains the applicant for the position or positions he 
selects. 

4. The course is sold only to those who qualify. 

5. The starting salaries for the positions listed are those set out in 
the brochure and other material. 

6. The respondents will continue to instruct persons who have com- 
pleted said course of instruction until they are appointed to a Civil 
Service position. 

Par. 5. The aforesaid statements are false, misleading and decep- 
tive. In truth and in fact: 

1. Civil Service examinations had not been announced for any of 
the positions listed in the brochure in many of the areas in which said 
advertisements were circulated. 

2. The completion of the course of instruction offered by respond- 
ents by a purchaser of such course of instrution would not neces- 
sarily prepare him sufficently to pass a Civil Service examination. 

3. Respondents have only one course, and it does not train persons 
for any particular position. 
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4, Respondents, in selling the course, have no requirement that any 
qualifications be met other than subscribing and paying for the 
course. 

5. The salaries indicated are not the starting salaries for the posi- 
tions listed. 

6. Respondents do not continue to instruct those who have com- 
pleted the course of instruction until they have been appointed to a 
Civil Service position. 

Par. 6. In the further course and conduct of the said business as 
aforesaid, respondent Grady L. Rushing and his sales agents and 
representatives have orally stated, represented and implied to pros- 
pective purchasers of said course of instruction that: 

1. The purchasers of said course will be notified when and where 
examinations will be held. 

2. The purchaser of said course will be trained specifically for 
such work as: 

(a) Border Patrol; 

(b) Livestock Inspector ; 

(c) Immigration Inspector; or 

(d) Library Assistant. 

8. Persons completing the course and passing a Civil Service ex- 
amination are assured of obtaining United States Civil Service 
positions. 

4, Respondent, his agents and representatives are connected with 
the United States Civil Service Commission or a branch thereof, 
or some other agency of the United States Government. 

Par. 7. The statements, representations and implications set out 
in Paragraph Six are exaggerated, false, misleading and deceptive. 
In truth and in fact: 

1. Respondents do not notify the purchasers of the course of in- 
struction when and where the examinations are being held. 

2. The purchaser of the course is not trained for any specific type 
of work. , 

3. The completion of respondents’ course and the passing of a 
Civil Service examination are no assurance of obtaining a United 
States Civil Service position. 

4, Respondent Grady L. Rushing, his agents and representatives 
are not connected with the United States Civil Service Commission, 
a branch thereof, or any other agency of the United States Govern- 
ment. ' 

Par. 8. Respondent Grady L. Rushing, in the course and conduct 
of his business, and in an effort to enforce collection of claims aris- 
ing out of the agreements entered into with the purchasers of the 
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said course of instruction, has devised and used a series of forms 
which have the capacity to mislead said purchasers into the mis- 
taken belief that they were being sued for the outstanding balances 
allegedly due on their accounts, and cause such purchasers, in 
their mistaken belief, to pay such amounts. One of said forms, 
consisting of two pages, is attached hereto and marked Exhibit A-1 


and A-2. 


FINAL 
NOTICE TO DEBTOR 


COLLECTION—PROCEEDINGS 


CREDITOR 


vs. 


DEBTOR 


AMOUNT $ 


IMMEDIATE SETTLEMENT 
OF THIS CLAIM 
SAVES ADDITIONAL COST 


Note: To settle this without further cost remit full 
amount direct to Creditor. 


EXxuHtipit A-1 


FINAL 
NOTICE TO DEBTOR 


CREDITOR 


IN THE CLAIM OF NES 


DEBTOR 


You are hereby advised, informed and notified that a VALID CLAIM 
against you for the sum of $_______ _________ ig substantiated by the 
following: 

1. The contract which you signed states very clearly that this contract is 
not subject to cancellation by EITHER party. 
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2. This contract stipulates that how quickly or slowly you study or send in 
your lessons does not affect in ANY way your obligation to the CREDITOR. 

3. This contract further stipulates that default in payment at any time will 
cause the ENTIRE UNPAID BALANCE to become due and payable. 

Action will be held in abeyance for 5 DAYS, giving you an opportunity to 
pay IN FULL DIRECT TO THE CREDITOR. 

Failure to respond will force procedure WITHOUT FURTHER NOTICR. 


CREDITOR OR AGENT 


Subscribed and affirmed before me 
this day of 


196=— 


NOTARY PUBLIC OR WITNESS 


CP2 ExHIsit A2 


Par. 9. In the course and conduct of his business, respondent 
Claude I. Woolwine solicits salesmen to sell his course of instruction 
by advertising in various newspapers and nationally distributed 
magazines. Among and typical of such advertisements, but not all 
inclusive, is the following: 

Educational Salesmen—$1200-$1800 average monthly earnings. Operate 
Home Study school. Details: * * *. 

Par. 10. By and through the statements in said advertisement, 
and others of like import and meaning not specifically set out, said 
respondent represented that a person can earn an average of $1200- 
$1800 a month in selling the course of instruction and that he will 
operate a home study school. 

In truth and in fact, such earnings from the sale of respondent’s 
course are not achieved by such salesmen and further, such sales- 
men do not operate home study schools. 

Par. 11. In the course and conduct of their business, the respon- 
dents are in substantial competition in commerce, with corpora- 
tions, firms and individuals who sell correspondence courses similar 
to those sold by respondents. 

Par. 12. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, 
and now has, the tendency and capacity to mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations were, and are, true, 
and to induce a substantial number thereof to subscribe to and pur- 
chase said course of instruction, to pay for said course in the in- 
correct belief that they were being sued for said payment and to 
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become’ employed as salesmen, by reason of such erroneous and 
mistaken belief, As a consequence thereof, trade in commerce has 
been, and is being, unfairly diverted to the respondents from their 
competitors and substantial injury has thereby been, and is being, 
done to competition in commerce. 

~ Par. 13. The aforesaid acts and practices of respondents, as 
herein alleged, were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors, and constituted, and now 
constitute, unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. Harry E. Middleton, Jr., for the Commission. 
John E. Jackson & Baldwin J, Allen, by Mr. John FE. Jackson, Jr., 
New Orleans, La., for respondents. 


Inrrrau Decision py Herman Tocxer, Heartne EXAMINER 


By a complaint issued October 12, 1960, the Federal Trade Com- 
mission charged Claude I. Woolwine, doing business under the firm 
name and style of Universal Training Service, and Grady L. Rushing, 
doing business under the firm name and style of Marcel Company, 
with violating the Federal Trade Commission Act by engaging in 
unfair and deceptive acts and practices and unfair methods of com- 
petition in commerce in connection with the sale and distribution “of 
a course of study and instruction purporting to prepare purchasers 
thereof for United States Civil Service examination and positions 
with the United States Government.” 

Both duly appeared herein and were represented by counsel. Issue 
was joined by the filing of a separate answer on behalf of each. 
After a pretrial hearing, notice was issued directing that the case 
proceed to hearing at New Orleans, Louisiana, on the 15th day of 
May, 1961. Just prior to the time so scheduled, after all arrange- 
ments had been made, Woolwine suffered a series of heart attacks 
and, after motion made on his behalf, I issued an order severing the 
proceeding as to him and directing that it go forward against Rush- 
ing, who hereafter sometimes is referred to as the respondent. Con- 
sequently, this decision is concerned only with him, disposes only of 
the issues in which he is involved and leaves completely undisposed 
all charges affecting Woolwine. The hearing of the charges against 
respondent. Rushing has been held. Requests to find and arguments 
in support thereof have been filed by both counsel. Opposition to 
these also has been filed. The case is now fully submitted. 

Persons whose interest in obtaining employment in the United 
States Civil Service is aroused by the respondent necessarily will 
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form opinions about it. It is desirable and important that the Serv- 
ice be regarded with esteem and held in high regard. If the acts 
with which the respondent has been charged actually were com- 
mitted and persons had been led to believe that he was associated 
with the Civil Service Commission, their regard and esteem for 
the Service would be adversely affected. For this, and other rea- 
sons, this proceeding is fraught with great public interest. 

_ Many of the difficulties which respondent had with customers 
were caused, no doubt, by letters written by Woolwine (with whom 
the respondent had had a contract for the giving of the courses sold 
by him) after the termination of Woolwine’s contract with respondent. 
In arriving at my ultimate findings and conclusions, I have taken 
into consideration these difficulties, but have concluded that the de- 
terminative facts involved in this proceeding do not rest upon these 
difficulties. I have concluded also that respondent Rushing could 
have taken measures for the solution of these difficulties but did 
not. Moreover, the matters in issue between Woolwine and Rushing, 
to the extent that they involve a personal controversy between them, 
are irrelevant to this proceeding and their respective merits are 
not at all involved herein. 

Respondent asserts that he is engaged in the sale of education. 
Whether this is so depends to a large extent on what one regards 
as the meaning of education. His operation is not at all that of an 
educational institution. What he sells consists mainly of practice 
exercises or tests designed to refresh the user in the common 
branches and elementary skills. These exercises and tests are 
supplements with some text material and the entire product is re- 
produced by an office-type duplicating machine. Subscribers re- 
ceive the so-called lessons in the mail in installments and they in 
turn, after completing the exercises or tests, send them back to 
the respondent. When they are returned to the respondent, they 
are graded according to keys or mechanical arrangement of multiple 
choices by ordinary clerical help. If the subscriber attains a “pass- 
ing grade,” the papers are returned to him and the next set of ex- 
ercises or tests is sent at the same time. The process continues 
until the entire “course” has been completed in this manner. If 
this undefined “passing grade” is not attained, the papers are sent 
to an individual, who has no training in education, for transmission 
to the so-called Educational Director who may send supplemental 
material to the failing subscriber. There also is some “spot check- 
ing” of the initial grading. The subscriber works on the material 
sent to him at any place convenient to him—his home, or place of 
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employment or elsewhere. There is no supervision of the manner 
in which the work is performed and no one cares or is concerned. 
Whether the subscriber takes ten minutes or ten hours to perform 
a test or exercise, whether he does it relying solely on his own 
knowledge and the text material furnished or whether he gets as- 
sistance from others or by reference to source books and dictionaries 
does not appear and is not a factor in determining whether he has 
truly achieved a “passing grade.” 

The quality of the materials has not been made the subject of 
critical testimony or evaluation. A cursory examination of them 
persuades me to the conclusion, having in mind the testimony of 
the Commission’s witnesses, an official of the United States Civil 
Service Commission, that the material could be of help to persons 
preparing to take Civil Service examinations. Although I make this 
observation, I do not find that the material does, in fact, prepare 
anybody to take and pass an examination or to qualify for a position. 

Prior to September or October 1960, the material was prepared 
and distributed by Woolwine, as the so-called Instruction Department 
of the respondent’s business. Following the breach between them, 
respondent hired the Educational Director. In determining the 
qualifications for that position, respondent specified no qualification 
in pedagogy. She had completed no courses in education and has 
had no experience in teaching. As a matter of fact, neither the 
respondent nor any of the so-called educational counsellors, the 
graders or anyone else in respondent’s employ, has any qualifica- 
tions in the field of education or any training to teach. 

Salesmen in the field, that is to say, the representatives who, fol- 
lowing inquiries induced by respondent’s advertising, endeavor to 
sell the “courses” to the inquirers are called educational counsellors 
or counsellors. The fact is that they do not counsel at all. They 
know nothing about education. Their only objective is to sell re- 
spondent’s courses and to get as large a down payment as possible 
because their commission and rate of compensation is dependent 
thereon. The training and instructions which these salesmen re- 
ceive from the respondent will be indicated by material to be quoted 
below. Here it need be observed only that they are selected primarily 
because of their probable sales ability without regard to their edu- 
cational qualifications either from the viewpoint of their own learning 
or their ability to instruct or counsel young people desiring to enter 
the Civil Service. Although, in his literature, respondent says that 
the qualifications of potential subscribers will be considered before 
they are permitted to enroll, these salesmen have no knowledge of 
the requirements for Civil Service positions and respondent provides 
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them with no information as to the qualifications necessary before 
a person is permitted to take any examination for employment in 
the Civil Service. 

As will appear from the material to be quoted below, these 
salesmen are instructed practically to hypnotize potential buyers 
of the courses. In many cases, buyers do not, or are not per- 
mitted to, read the contract. If the contract is read to them, 
it is often read partially rather than im toto and the reading 
is quite rapid. Illustrative material supplied by the respondent 
containing assurances, inducements and glamorous descriptions 
of jobs in the Civil Service is referred to only in highlight fashion 
and carefully kept out of the physical reach of potential sub- 
scribers. 

On the matter of examining potential subscribers as to their 
qualifications, reference may be made to the fact that respond- 
ent gets thousands of leads from answers to his advertisements 
and from lists of high school graduates. In preparation for the 
hearing, respondent culled through ten thousand salesmen’s re- 
ports on leads which did not materialize in sales. He was able 
to turn up only about twelve leads which he offered in evidence. 
Those do not indicate that the rejections were because a lead 
was found not to be qualified to take a Civil Service examination 
(unless a rejection of one or two turned down because they were too 
old could be so regarded). 

My findings concerned with the literature or materials used 
by the respondent are amply supported by documentary exhibits 
contained in the record. The ultimate meaning of the state- 
ments made in the exhibits coupled with the oral presentation 
by respondent’s salesmen is not open to doubt. Neither is it 
open to doubt that persons solicited believed and were led by 
respondent’s salesmen to believe the various promises and rep- 
resentations made to them. A question asked by respondent’s 
counsel of one of his witnesses, the objection to which on the 
part of Commission counsel was sustained, suggested that the 
salesmen, in the heat of endeavoring to make a sale, very well 
might make representations and promises which were not true. 
(That this is and was a likely happening ought to be apparent 
from the material quoted below.) It is elementary that re- 
spondent cannot claim immunity from the representations made 
by the salesmen employed by him. To the extent that such 
salesmen made false representations and statements over and 
above and beyond those contained in the written materials sup- 
plied by respondent himself, the respondent is bound thereby. 
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Yet, when respondent was asked if any salesman ever had been 
discharged for misrepresenting, the answer was in the negative. 

The assurance of continual training of subscribers until such 
time as they pass Civil Service examinations is completely mis- 
leading. Not only is no such continual training given, but re- 
spondent testified that he does not know how many subscribers, 
if any, ever obtained any Civil Service jobs. 

Respondent’s main concern and preoccupation is not educa- 
tion or the welfare of his customers. He is concerned 
primarily with the pushing of sales and the collection of pay- 
ments. Nobody but the respondent or his wife has access to 
monies remitted. When payments come in they go directly 
to the respondent or his wife who takes possession thereof. 
Only the opened envelopes with notations as to the amounts of 
the payments and the payers are sent to a clerk who keeps a 
record thereof. The respondent’s business is big. At the time 
of the hearing he had approximately 3,000 subscribers and the 
grand total of subscribers by then amounted to 15,000. He may 
deposit as much as $3,000 in his bank in a single day and deposits 
aggregate over $200,000 in a single year. The “course” itself sells 
for $199.50. For this $199.50, as noted above, the subscriber receives 
nothing but inexpensively duplicated tests and exercises sup- 
plemented by some text. In making his collections, respondent 
relies on scare techniques. He obtains payments in many cases 
because of the misunderstandings or fears of the debtors who 
are led to believe either that court actions are pending against 
them, that garnishment of their wages is pending or that the 
constable may come up and enforce payment. Although collection 
material and communications used by the respondent simulate 
court process and give the impression that court proceedings are 
pending or are imminent, respondent, when asked, stated that he 
had never sued any subscriber. 

I shall not quote from the materials with respect to which I 
set. forth findings of fact below. However, for the purpose of 
understanding better the findings and some of the remarks above 
made, JI set forth in the footnote some bulletins or communica- 
tions sent by respondent to his salesmen. 


1 Respondent’s bulletin, May 16, 1960, CX 114: 
“BULLETIN 


“As you go through your pitch, be sure to watch every expression they make. Moving 
in their chair is an expression, crossing their legs or uncrossing them is an expression. 
Using a handcerchief [sic] or Kléenex is expression. Any movement is an expression. 
WHAT A PERSON DOES NOT gay tells you MORE than what they say lots of times. 
Brushing the hair on their head, rubbing their face, head, or neck will give you expressions. 
Frown, of any kind will show you what you want to know. ‘These are all signs they are 
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Considering this sort of pressure, it is not surprising that so many 
of the subscribers, called to give testimony herein, who obviously 
never should have been sold the courses, bought. Several were 
hopelessly and clearly not fitted for or capable to attain appointment 
in the Civil Service. On the other hand, they were particularly 
susceptible to the lures, blandishments and pressures utilized in 
inducing the sales. | 

In making my findings and conclusions I have not relied solely 
on the supporting references of Commission counsel. He could 
have set forth additional citations to the record. In addition to the 
testimony as reported and the exhibits, I rely also on my impressions 
of and judgments on the witnesses. At least two of the witnesses 
called by the Commission counsel were definitely, in my opinion, 
not reliable, but the overall weight and substance of all the testimony 
have persuaded me to make the findings below. Respondent’s coun- 
sel criticizes Commission counsel’s use of the Commission’s press 
release in communications to witnesses prior to the hearing. While 
I am not satisfied that this is a desirable procedure, particularly 
since there were some very significant underlinings of portions of 
the releases transmitted, it was not brought out on the hearing and 
it does not appear that the witnesses whose testimony I have ac- 


giving you without realizing this at all. Be sure to not watch for them but recognize 
them when you see them. ‘Then, do something about them. For instance, something you 
get a smile out of, REPEAT. Something you get a frown out of—shy away from. People 
like to hear good things so repeat them so they will be impressed. Stress or repeat will 
tend to put value on things. Knowing what to stress and when to stress it, will give you 
the sale. A salesman has to be alert at all times. A sale can be lost by the twinkle of the 
eye. A glance away from the prospect could cost you that sale. You can sell anybody if 
you are careful and watch the reactions you cause in a person. If you are not closing half 
of your calls, something is wrong. YOU CAN NOT SELL ON THE PHONE.” 


“HOW CAN I IMPROVE MYSELF?” 


His bulletin of August 1, 1960, CX 115: 

“First go through the ‘Pitch’ word for word. Do not add or take away a single word. 
This pitch is written in simple everyday language that is very meaningful. By adding 
more words you will confuse and give too much information. By taking a word off you 
don’t give enough. 

“Do not open your briefcase until you get to the part, ‘Mrs. Jones, let me show you what 
you might qualify for’. Then bring out the opportunity sheet, and read to her exactly as 
outlined in the pitch—put the opportunity sheet up at once—DO NOT GIVH, OR LET 
THEM HAVE THIS AT ALL. This is the one and only time they see this. The next 
thing you bring out of your brief case is the enrollment agreement and read to them, “There 
are to be—’ JTLeave this out on the table or chair where they will be able to see it. When 
you tell her your job is to approve or disapprove her back to the schooI—MEAN THIS. 
From then on you talk of MONEY, FUTURH, FAMILINS FUTURE, BETTHRING them- 
selves. ‘How close to $175.00 can you come Mrs. Jones?’ will bring you lots of money. 
When she ask [sic] how does a person usually pay—tell her at once—Most pay cash when 
they are able—Thus saving $24.50. ‘How close can you make it?’ If she says $50.00 now, 
tell her to give you the $50.00 and a check for balance of $125.00. If she says she does 
not have a check account, then say—if you will give me $75.00, ’ll make your payments 
$5.00 weekly. Every sale should have a different down payment. $75, $26, $56, $19, $11, 
$4, $2.50 or $1.50 should be what you get. If you always get $10, or $25 it shows us that 
you are only asking for that.amount. Get EVERY PENNY down that you can. One out 
of 10 sales should be for cash, 3 or 4 out of 10 should be for $50 to $75 down, 3 or 4 should 
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cepted were influenced by these communications or that the testi- 
mony given by them was induced by the contents of the releases. 
The various motions made on behalf of the respondent to dismiss 
the complaint are denied. I shall refer briefly to what is involved 
on these motions. In my opinion, the evidence to support the relief 
sought is substantial, reliable and probative. While some of the 
evidence reflects events which occurred after the filing date of 
the complaint, this evidence did not change the gravamen of the 
complaint. That was concerned not with particular events but 
with practices. The evidence was illustrative only of the practices 
against which complaint was made. It is significant that such 
practices continued even after service of the complaint. Respon- 
dent’s counsel says that the evidence was given by persons with 
“unclean hands.” At worst, some of the witnesses could be said 
not to have made the payments called for by their contracts, but 
this proceeding was not concerned with whether contracts had been 
performed by subscribers except to the extent that those facts came 
out because respondent either induced the contracts by false repre- 
sentations or failed to perform his obligations thereunder. In any 
event, the equity rule to which respondent’s counsel refers is not 
correctly stated nor would it be applicable herein if it were. The 
Commission’s practice of issuing press releases is not a basis for 


be between $25, and $50. Follow the above and you will find your fronts increasing daily. 
Do not get in a discussion about what the job consist [sic] of, nor what our course con- 
sist [sic] of. Tell them the Government trains them the way they want them trained 
after they get the appointment. We train for test only. Do not discuss when, where, and 
what job is going to be open—YOU ARE SELLING EDUCATION, first, last, and always. 
Follow the above, and put them on a weekly basis of about $5.00, starting within about 10 
days from date of contract, telling them as you leave, ‘Mrs. Jones if you are not going to 
study, tell me now because you will have to pay regardless of your rate of study,’ and you 
will increase your income starting NOW. No matter what you have been doing follow 
this—it means MORE MONEY. We have the BEST setup for any salesperson in the 
country. Cooperate with us, and we will go all out to make your stay lasting and 
profitable.” 

His bulletin of September 19, 1960, CX 117: 

“Wvery person you see will give you excuses as to why they ‘Can’t act now.’ You will 
find that usually they fall into the same line of thought. ‘I want this program because it 
is a wonderful program but I want to wait. I just don’t have the money now but if you 
will come back in about a year, I’ll be ready.’ If you know ahead of time before you see 
them—that this will be their excuse, why not eliminate it before they are able to give you 
such? Would not this be the best idea? If you KNOHW [sic] somebody was going to hit 
you on the head every time you see them, would you prepare yourself for this? Sooner or 
later you would find a way to protect yourself. I’m SURE. You would keep practicing, 
planning, thinking of ways to keep from being hit. ‘Self preservation is the first law of 
nature.’ Protect yourself against excuses BEFORE you get them. Do not fall into this 
trap. Do not even listen to them. BHliminate each one BEFORDE they are able to tell you. 
HOW!!! Very Simple. If you told them BEFORE THEY could even give you a single 
one, that your job is to call or weed out curiosity seeds, fly-by-niter, nosey people, sight- 
seeers, lazy people, non-ambitious people, people trying to find an excuse to keep from 
improving themselves, people with no feeling for their family, and their future, people that 
want time to think it over, people people [sic] who don’t know what they want and care 
less, people who dont’t [sic] make much effort to get the money. Tell them this BEFORD 
they can give you ANY excuse. Let them know YOU are there to approve, or disapprove 
them. You are there to see if they qualify. You are ther[e] to see if MARCET, COMPANY 
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concluding that the respondent has been prejudiced thereby and 
thus has not received “a full and fair hearing.” In addition to the 
reference heretofore made to the press release, it may be observed 
that the case was not heard on the basis of press releases but upon 
(a) documentary materials which emanated from the respondent; 
(b) oral testimony which was subject to cross-examination and con- 
tradiction; and (c) full opportunity to the respondent to offer what- 
ever explanations or defenses he might have had both by way of his 
own testimony and by way of testimony of witnesses produced and 
selected by him. Finally, the trade practice rules to which respond- 
ent refers have no bearing on whether the respondent committed 
the acts with which he is charged herein. 

To the extent that the findings hereinafter set forth do not follow 
those requested by counsel for the Commission, such requests are 
denied. For example, I am not at all satisfied that respondent has 
misrepresented the potential earnings in or starting salaries of 
Civil Service positions. Some of the findings made are not sub- 
stantially at variance with some requested on the part of the respond- 
ent. However, other of the findings requested by respondent are 
irrelevant or are not supported by the evidence herein. Those find- 
ings and the proposed conclusions of law submitted on behalf of the 
respondent, not found in substance, are denied. 


‘Wants’ them. Tell them that you are the one to decide—not them,—whether you will 
approve or disapprove them. Tell them Marcel Co. does NOT want them if they have 
excuses. Your time is too valuable to waste on loafers, putter offers, excuse finders. You 
are ther[e] with a mission to do and a limited amount of time to accomplish it. Try this 
line of thinking and talking and see how it comes about. Try this and prove me wrong? 


Its worth it.” 
“WHAT IS YOUR EXCUSE?’ 


And his bulletin of February 27, 1961, CX 126, long after the filing of the complaint 


herein : 
“WHY DON’T YOU MAKE MOR MONEY 


“Upon entering a home, we should ALWAYS remember that the FIRST IMPRESSION 
is the LASTING IMPRESSION. Be sure you conduct yourself in a businesslike way. Get 
friendly enough to command respect then go to work. Be sure you have the right person 
on hand. Be sure you are talking to the person THAT CAN BUY. Do not waste a good 
lead by trying to make an easy sale just because you are there. Do not go through your 
pitch unless you have ALL the odds on your side. Trying to sell a minor alone, is wrong, 
You are not only cheapening yourself, and Marcel Co., but costing your family good money, 
Trying to make a sale at their place of business is wrong—wait until you can get things 
on your side. Wait until you have your way. If they have company or friends over, you 
should come back. Trying to sell there in front of OTHER people is wrong. Be courteous 
at all times. Be sure you COMMAND and not DEMAND. There is a great difference. Ba 
a leader and not a dominating person. Be a good listener when it is their turn to talk— 
at first. Be a good talker when it is your turn—-Be sure you don’t DRIFT from your 
‘pitch’. Be sure you don’t let them in the drivers seat. Be sure you keep control at all 
times. Be sure you are watching the faces of all. Be sure the RIGHT person is being sold. 
Be sure you stay on the subject. Be sure you know when to ‘shut up’, and ask for the 
money. Be sure you don’t come down too fast on the money, Remember some people have 


the money, and can pay cash.” 
“ARE YOU ALWAYS ALERT?’ 
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The following are my 
FINDINGS OF FACT 


1. The respondent, Grady L. Rushing, is an individual engaged in 
business under the firm name and style of Marcel Company, at 
8210 Hickory Street, in the City of New Orleans, Louisiana, In the 
course and conduct of said business he utilizes a post office box for 
the receipt of mail and at the present time he is utilizing Post Office 
Box No. 1878, New Orleans, Louisiana. 

2. The business so conducted by the respondent at the present 
time and for three years last past is the sale and distribution of 
materials which he represents will prepare purchasers thereof (a) 
to take and pass certain United States Civil Service examinations 
and (b) for employment in certain positions in the United States 
Civil Service. 

3. The materials offered by respondent are distributed by him 
through the United States mails to subscribers therefor to be studied 
and worked on by them at their homes or other places convenient 
to them. 

4. The materials are sold and distributed by the respondent in 
many states of the United States and he has conducted for that pur- 
pose substantial trade in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

5. For the purpose of promoting sale of said materials, the re- 
spondent hires and instructs a large number of sales persons, who 
in turn are organized into units or groups, supervised and assigned 
to district managers, also hired and instructed by him. 

6. He has utilized and engaged in newspaper and radio advertising 
for the purpose of soliciting subscribers and to obtain “leads” to 
be solicited by the sales persons employed by him. 

7. He has prepared or obtained contract forms and miscellaneous 
literature which he has furnished to sales persons for the purpose 
of assisting them in, and promoting, sales of such materials to per- 
sons who have been led by respondent’s advertising to apply to the 
respondent for, and to request information about, Civil Service 
positions and training offered for such positions. 

8. In and by such advertising, literature and contract forms, the 
respondent has represented and caused to be represented to persons 
solicited by him and by the sales persons employed by him for 
that purpose that: 

(a) examinations are about to be given in the areas of solicitation 
for Civil Service positions listed therein ; 

(b) persons who complete the materials (called courses) offered 
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by him will be able to pass Civil Service examinations for the posi- 
tions selected by them; 

(c) he trains applicants for the positions selected by them; 

(d). only persons found qualified for the positions selected by them 
will be permitted to subscribe for such training; and 

(e) persons who subscribe for and complete “courses” will receive 
continual training until appointed to Civil Service positions. 

9. The representations so made by the respondent are false, mis- 
leading and deceptive because: 

(a) Civil Service examinations for many of the positions so set 
forth had not been announced in areas where such solicitation had 
been made; 

(b) mere completion of so-called “courses” offered by the respon- 
dent_does not assure that persons so doing will be able to- pass Civil 
Service examinations for the positions represented by the respondent 
to be the subjects of such “courses” ; 

(c) while some of the materials recently utilized by the respondent 
are aimed at particular skills in particular positions, such training 
as is and has been provided is and was in most instances purely 
general and does not provide training for any particular positions; 

(d) in rare instances where the evidence discloses that sales per- 
sons employed by the respondent inquired of persons solicited as 
to their background, skills and education, such inquiries were per- 
functory and not truly designed to determine qualifications for any 
particular position and, in fact, such sales persons were not informed 
of, did not know and were unable to inquire about the qualifications 
required for the positions which were represented as the objectives 
of the training offered, and did not ascertain or determine whether 
persons solicited had the qualifications required for such positions; 
and 

(e) respondent did not provide continual training to subscribers 
until they were appointed to Civil Service positions. 

10. The respondent, by sales persons employed by him, has stated, 
represented and led persons solicited by them to believe that: 

(a) subscribers would be notified of the times and places when 
and where examinations for the positions selected by them would 
be held; 

(b) subseribers bald be: specially trained for the positions se- 
lected by them ; 

(c) subscribers who completed. the so-called’ “courses” selected by 
them and’ passed. the Civil Service examinations for the positions 
so selected were assured of obthining bosiiions in the United States 


Civil: Service; and 
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(d) the respondent and his sales persons were connected with the 
United States Civil Service Commission. 

11. Such representations and the conduct and remarks which led 
the persons solicited so to believe were false, misleading and 
deceptive because respondent: 

(a) did not notify and had no practice or facilities to notify sub- 
scribers of the times and places when and where any Civil Service 
examinations would be given; 

(b) did not specially train subscribers for positions selected by 
them ; 

(c) no person is assured of a Civil Service position merely because 
he passes a Civil Service examination ; and 

(d) neither respondent nor any of the sales persons employed by 
him is employed by or connected with the United States Civil Service 
Commission. 

12. In the course and conduct of his business, for the purpose of 
enforcing payment by subscribers for the materials sold by him, 
the respondent has devised and used miscellaneous forms and tech- 
niques which were calculated to and did tend to lead many such 
persons to believe that court proceedings were pending or had been 
completed for the compulsory collection of outstanding amounts 
sought to be collected by him when, in fact, no court proceedings 
were pending and none had been completed; one particular paper 
used by respondent having been made to simulate a summons and 
complaint and other papers and oral communications threatening 
garnishment of wages although no court action had been brought 
and no judgment obtained. 

And, from the foregoing, and upon all the evidence herein, the 
following are my 

CONCLUSIONS 


1. The Federal Trade Commission has jurisdiction of both the 
subject matter of this proceeding and of the respondent. 

2. This proceeding is in the public interest. 

3. The respondent disseminated and caused to be disseminated 
false advertising in commerce and made and caused to be made false 
representations in connection with and for the purpose of promoting 
the sale of and selling of the materials offered by him. Such ac- 
tivity constitutes unfair and deceptive acts and practices in violation 
of the Federal Trade Commission Act. 

I have given consideration, as above noted, to the fact that trans- 
mission or delivery of materials sold by respondent was interrupted 
because of his controversy with Woolwine and to the fact that re- 
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spondent has caused to be prepared a complete new set of materials 
now being offered by him. However, the nature of the representa- 
tions made, the manner in which respondent always has conducted 
his business, his emphasis on indiscriminate sales without regard 
to the good which a purchaser might or could derive from the ma- 
terials offered by him and his almost complete preoccupation with 
the collection of money claimed to be due from sales persuade me 
that the following order is necessary and appropriate. 


ORDER 


It is ordered, That respondent Grady L. Rushing, doing business 
as Marcel Company or under any other name, and respondent’s rep- 
resentatives, agents and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale 
or distribution of any materials or course of instruction, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from representing, directly or by 
implication, that: 

1. Civil Service examinations for particular positions described 
orally or in any writing have been announced or are about to be 
given in or for any geographical or United States Civil Service area 
unless such examinations actually have been announced or are 
about to be given in or for such area and adequate time remains 
for the filing of applications to participate in such examinations. 

2. The completion of any series of materials or course of instruc- 
tion offered by the respondent in commerce will enable a person 
to pass the Civil Service examination for the position selected by 
such person. 

3. Respondent’s materials or course of instruction provide training 
for Civil Service positions. 

4, Persons solicited to purchase respondent’s materials or course 
of instruction are examined or screened as to their possession of 
qualifications for positions to be sought before they are permitted 
to purchase such materials or course. 

5. Respondent will continue to train or instruct persons who have 
completed a purchased series of materials or course of instruction 
until they are appointed to a Civil Service position or misrepresenting 
in any manner the extent or nature of instruction that he gives to 
purchasers. 

6. Representing directly or by implication: 

(a) That purchasers of respondent’s materials or course will be 
notified when or where examinations will be held: 
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(b) That persons completing said materials or course of instruc- 
tion and passing a Civil Service examination are assured of or wu 
obtain Civil Service positions; or 

(c) That respondent or his agents or representatives are con- 
nected with the United States Civil Service Commission or any 
branch thereof or any other agency of the United States Government. 

7. Using any document that simulates a court process in connec- 
tion with the collection of accounts from debtors; or using any other 
document or practice which may suggest or imply that a debtor is 
being sued when such is not the ‘fact. 


ORDER DENYING PETITION OF RESPONDENT GRADY L. RUSHING, AND 
DECISION OF THE. COMMISSION , ‘ 


The initial decision of the hearing examiner having been filed in 
this matter on September 29, 1961, and respondent Grady L. Rush- 
ing on October 30, 1961, having filed a petition for review of said in- 
itial decision apparently in the belief that such review would be goy- 
erned by the requirements of § 4.20 of the Commission’s amended and 
revised Rules of Practice, published July 6, 1961, and counsel sup- 
porting the complaint having filed an answer in opposition to said 
petition; and 

It appearing that the reception of evidence was completed in his 
case prior to July 21, 1961, and that under F. R. Document 61-6766, 
published in the Federal Picgiaes on July 19, 1961, any appeal from 
the initial decision. is governed by the Commission’s Rules of Prac- 
tice, published May 6, 1955 as amended, and that the amended and 
revised Rules of Practice, published July 6, 1961, are not applicable 
in any respect to the proceeding; and 

It further appearing that’ the respondent has failed to file a notice 
of intention to appeal as required by § 3.22 of the applicable Rules of 
Practice, and that the’ petition for review, although filed within the 
time referred to in the amended and revised Rules of Practice, was 
not filed within the time permitted by the applicable rule for the fil- 
ing of a notice of intention to appeal; and 

The Commission having nevertheless determined thai in the special 
circumstances a review of the entire proceeding in the light of the 
questions presented in the respondent’s petition would be in the public 
interest; and . 

The Cominiesion having made such review and having determined 
thereform that no substantial grounds have been presented in the 


petition for modifying'or setting aside the initial decision of the hear- 
ing examiner: 
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It is ordered, That respondent’s petition, treated as an appeal, be, 
and it hereby is, denied. 

It is further ordered, That the findings, conclusions, and order 
contained in the initial decision of the hearing examiner be, and they 
hereby are, adopted by the Commission. 

lt is further ordered, That respondent Grady L. Rushing shall, 
within sixty (60) days after service upon him of this order, file with 
the Commission a report, in writing, setting forth in detail the man- 
ner and form in which he has complied with the order to cease and 
desist contained in the initial decision. 

By the Commission, Commissioner Kern not participating. 


In toe Marrer or 


AUDIOGRAPHIC POTOMAC CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8401. Complaint, May 18, 1961—Decision, Nov. 27, 1961 


Consent order requiring Silver Spring, Md., sellers of fire alarm systems to 
cease representing their salesmen as ‘Safety Counselors” and sales talks 
as ‘Fire Education Presentations’; informing prospects falsely that they 
were specially selected to participate in a “Consumer Referral Plan” and 
eould earn a substantial part of the cost by submitting names of other 
prospects; and failing to fill in contracts with interest or carrying charges 
and to reveal to purchasers that the contracts would be discounted with 
a finance company or bank. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Audiographic 
Potomac Corporation, a corporation, and Lena Della Fera, Raymond 
M. Padgett, Constance D. Padgett, and Milton Gordon, individually 
and as officers of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracraru 1. Respondent Audiographic Potomac Corporation is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Maryland, with its office and princi- 
pal place of business located at 946 Sligo Avenue, Silver Spring, 


Maryland. 
693-490—64 77 
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Respondents Lena Della Fera, Raymond M. Padgett, Constance 
D. Padgett, and Milton Gordan are individuals and are officers of 
the corporate respondent. They formulate, direct and control the 
policies, acts and practices of the said corporate respondent and 
their address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the sale and distribution of fire alarm systems. 
In the course and conduct of their business respondents now cause, 
and have caused, the said fire alarm systems, when sold, to be trans- 
ported from their place of business in the State of Maryland to 
purchasers thereof located in other States of the United States 
and in the District of Columbia. Respondents maintain, and at 
all times mentioned herein have maintained, a course of trade in 
said fire alarm systems in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Respondents’ volume of 
business in said commerce is and has been substantial. 

Par. 3. In the course and conduct of their business, as aforesaid, 
respondents are now, and have been, in substantial competition 
with other corporations, firms and individuals likewise engaged in 
the business of selling and distributing fire alarm systems in com- 
merce between and among the various States of the United States. 

Par. 4. In the course and conduct of their business as aforesaid, 
respondents have engaged in the following acts and practices: 

1. Represented their salesmen as being “Safety Counselors.” 

2. Represented their salesmen’s sales talk as being a “Fire Edu- 
cation Presentation.” 

8. Induced the sale of their fire alarm system by informing pro- 
spective purchasers that they have been specially selected to par- 
ticipate in respondents’ “Consumer Referral Plan”, by which plan 
purchasers can reasonably expect to earn a substantial portion of 
the purchase price of the said fire alarm system by submitting to 
respondents the names of other prospective purchasers. 

4. Entering into contracts or “Purchase Orders” with purchasers 
of their fire alarm system which are filled in with the purchase 
price of the system but which do not set forth the amount or rate of 
interest or carrying charges the purchaser must pay. In some in- 
stances respondents’ salesmen have led purchasers to believe that 
they will not be required to pay any interest or carrying charges even 
though the purchase price is to be paid over a number of months. 

5. Failing to reveal to purchasers that their contract or note will 
be discounted with a finance company or bank. 

Par. 5. The aforesaid acts and practices of respondents are un- 
fair and deceptive in the following respects: 
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1. By referring to their salesmen as “Safety Counselors” and to 
their sales talks as “Fire Education Presentations” respondents 
falsely represent that said “Safety Counselors” are not salesmen. 

2. Purchasers to whom respondents “Consumer Referral Plan” 
is offered are not specially selected. Participation in said “Plan” 
is offered to a vast majority of respondents’ customers. 

8. Purchasers of respondents’ fire alarm systems cannot reason- 
ably expect to earn a substantial portion of the purchase price thereof 
by submitting the names of prospective purchasers to respondents 
pursuant to the said “Consumer Referral Plan”. 

4. Purchasers of respondents’ fire alarm system who elect to pay 
for it over a period of months are required to pay interest or carry- 
ing charges, knowledge of which would have the tendency and ca- 
pacity to keep them from entering into the contracts which they 
sign. 

5. In the absence of being so advised purchasers of respondents’ 
fire alarm system do not expect their contracts or notes to be dis- 
counted with a finance company or bank, they expect to make their 
payments to respondents, and knowledge thereof would have the 
tendency and capacity to keep them from entering into such con- 
tracts. 

Par. 6. The use by respondents of the unfair and deceptive acts 
and practices as above set forth has had, and now has, the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public, and as a result thereof to purchase substantial quan- 
tities of respondents’ fire alarm systems. Trade has thereby been 
unfairly diverted to respondents from their competitors, in conse- 
quence of which substantial injury has been, and is being done, by 
respondents to their competitors in commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and to re- 
spondents’ competitors and constitute unfair and deceptive acts 
and practices in commerce and unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 

DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the re- 
spondents named in the caption hereof with violation of the Federal 
Trade Commission Act, and an agreement by and between respond- 
ents and counsel supporting the complaint, which agreement con- 
tains an order to cease and desist, an admission by the respondents 
of all the jurisdictional facts alleged in the complaint, a statement 
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that the signing of said agreement is for settlement purposes only 
and does not constitute an admission by respondents that they have 
violated the law as alleged in the complaint, and waivers and pro- 
visions as required by the Commission’s rules, and further provides 
for the dismissal of the complaint as to Milton Gordon, individually 
and as an officer of the corporate respondent; and 

The Commission having considered the agreement and order 
contained therein and being of the opinion that the agreement pro- 
vides an adequate basis for appropriate disposition of the proceeding, 
the agreement is hereby accepted, the following jurisdictional find- 
ings are made, and the following order is entered : 

1. Respondent Audiographic Potomac Corporation is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Maryland, with its office and principal place 
of business located at 946 Sligo Avenue, Silver Spring, Maryland. 

Individual respondents Lena Della Fera, Raymond M. Padgett 
and Constance D. Padgett are officers of the corporate respondent 
and their address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It ts ordered, That respondents Audiographic Potomac Corpora- 
tion, a corporation, and its officers, and Lena Della Fera, Raymond 
M. Padgett and Constance D. Padgett, individually and as officers 
of said corporation, and respondents’ representatives, agents and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of fire de- 
tection or fire alarm systems, or any other merchandise, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing in any manner that salesmen are anything other 
than salesmen. 

2. Representing that purchasers or prospective purchasers have 
been especially selected for any purpose. 

3. Representing that purchasers can earn any amount of money, 
by the submission of names of prospective purchasers or otherwise, 
unless said amount of money is based upon the average amount paid 
by respondents to past purchasers under the same arrangement. 

4, Representing, by failure to reveal or otherwise, that. interest 
or carrying charges will not be added to a purchase price; or fail- 
ing to reveal the amount of such interest or carrying charge. 
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5. Failing to reveal that contracts or promissory notes will be 
discounted or that purchasers will make their payments to others 
than respondents. 

lt is further ordered, That the complaint, insofar as it relates to 
respondent Milton Gordon, be, and the same hereby is, dismissed. 

lt ts further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THe Marrer or 
GRABLER MANUFACTURING CO., INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 
2(d) oF THE CLAYTON ACT 


Docket 7838. Complaint, Mar. 21, 1960—Decision, Nov. 29, 1961 


Consent order requiring a Cleveland manufacturer of pipe fittings and acces- 
sories to cease violating Sec. 2(d) of the Clayton Act by paying promo- 
tional allowances to some customers but not to all their competitors, such 
as payments of sums amounting to $3,400 to American Radiator and 
Standard Sanitary Corp. for promoting its products on television pro- 
grams in trading areas of Dallas, Tex., St. Louis, Mo., New Orleans, La., 
and Pittsburgh, Pa. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named, in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (d) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Sec. 13), hereby issues its complaint, stat- 
ing its charges with respect thereto as follows: 

ParacrapH 1. Respondent Grabler Manufacturing Company, Inc., 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business located at 6565 Broadway, S.E., Cleveland, Ohio. 

Par. 2. Respondent is now and has been engaged in the manu- 
facture, sale and distribution of pipe fittings and accessories thereto. 

Respondent sells its products of like grade and quality to a large 
number of customers located throughout the United States for use 
or resale therein. Respondent’s sales of its products are substantial, 
exceeding $16,000,000 annually. 

Par. 3. Respondent, in the course and conduct of its business as 
aforesaid, has caused and now causes its said products to be shipped 
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and transported from the State or States of location of its various 
manufacturing plants, warehouses and places of business, to pur- 
chasers thereof located in states other than the State or States where- 
in said shipment or transaction originated. There has been at all 
time mentioned herein a continuous course of trade in commerce, 
as “commerce” is defined in the Clayton Act as amended. 

Par. 4. In the course and conduct of its business in commerce, 
since January 1, 1957, respondent has paid or contracted for the pay- 
ment of something of value to or for the benefit of certain of its cus- 
tomers as compensation or in consideration for services or facil- 
ities furnished by or through such customers in connection with their 
offering for sale or sale of products sold to them by respondent, and 
such payments have not. been offered or otherwise made available 
on proportionally equal terms to all other customers competing in the 
sale and distribution of respondent’s products. 

Par. 5. For example, between May, 1957, and April, 1959, respond- 
ent contracted to pay, and periodically did pay, sums amounting to 
$3,400.00 to the American Radiator and Standard Sanitary Corpora- 
tion for services and facilities furnished it by American Radiator 
and Standard Sanitary Corporation in promoting the sale of respond- 
ent’s products through television programs sponsored by American 
Radiator and Standard Sanitary Corporation in the trading areas of 
Dallas, Texas; St. Louis, Missouri; New Orleans, Louisiana; and 
Pittsburgh, Pennsylvania. Such payments were not offered or other- 
wise made available on proportionaily equal terms to all other cus- 
tomers competing with American Radiator and Standard Sanitary 
Corporation in the sale and distribution of products of like grade = 
quality purchased from respondent. 

Par. 6. ‘The acts and practices of respondent as allleged herein, 
are in violation of subsection (d) of Section 2 of the Clayton Act, as 
amended by the Robinson Patman Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon 
a record consisting of the Commission’s complaint charging the re- 
spondent named in the caption hereof with violation of subsection 
(d) of Section 2 of the Clayton Act, as amended by the Robinson-Pat- 
man Act, and,an agreement by and between the respondent and its 
counsel and counsel supporting the complaint, which agreement con- 
tains an order to cease and desist, an admission by the respondent of 
all the jurisdictional facts alleged i in the complaint, a statement that 
the signing of said agreement is for settlement. purposes only and 
does not constitute an admission by respondent that it has violated 
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the law as alleged in the complaint, and waivers and provisions as 
required by the Commission’s rules; and 

The Commission having considered the agreement and order con- 
tained therein and being of the opinion that the agreement pro- 
vides an adequate basis for appropriate disposition of the proceeding, 
the agreement is hereby accepted, the following jurisdictional find- 
ings are made, and the following order is entered: 

1. Respondent is a corporation existing and doing business under 
and by virtue of the laws of the State of Ohio, with its office and prin- 
cipal place of business located at 6565 Broadway, S.E., in the City 
of Cleveland, State of Ohio. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It is ordered, That respondent Grabler Manufacturing Company, 
Inc., a corporation, and its officers, employees, agents and repre- 
sentatives, directly or through any corporate or other device, in 
or in connection with the offering for sale, sale or distribution of any 
of its products in commerce, as “commerce” is defined in the 
Clayton Act, as amended, do forthwith cease and desist from: 

Paying or contracting for the payment of anything of value to, or 
for the benefit of, any customer of respondent as compensation or 
in. consideration for any services or facilities furnished by or 
through such customer in connection with the offering for sale, sale 
or distribution of respondent’s products, unless such payment or 
consideration is made available on proportionally equal terms to all 
other customers competing in the distribution of such products. 

It is further ordered, That the respondent shall within sixty (60) 
days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 


In THe Marrer or 


LOU LITTMAN & COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACT 


Docket C-31. Complaint, Nov. 29, 1961—Decision, Nov. 29, 1961 


Consent order requiring Detroit furriers to cease violating the Fur Products 
Labeling Act by failing to show on labels and invoices of fur products 
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when fur was artificially colored and the country of origin of imported 
furs; failing to show on invoices the true animal name of the fur used 
in a fur product; and failing to comply in other respects with labeling 
requirements. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Lou Littman & Company, a corporation, and 
Louis Littman, Robert Lee Littman, Isabelle Littman and Louis R. 
Miller, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Acts 
and the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Lou Littman & Company is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Michigan. Individual respondents Louis 
Littman, Robert Lee Littman, Isabelle Littman and Louis R. Miller 
are President, Vice-President, Secretary, and Treasurer, respec- 
tively, of the corporate respondent. Said individual respondents 
cooperate in formulating, directing and controlling the acts, policies 
and, practices of the corporate respondent including the acts and 
practices hereinafter referred to. All respondents have their office 
and principal place of business at 183 East Grand River Avenue, 
Detroit, Michigan. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents have been and are now 
engaged in the introduction into commerce and in the sale, adver- 
tising, and offering for sale, in commerce, and in the transportation 
and distribution, in commerce, of fur products; and have sold, ad- 
vertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part of fur which has been 
shipped and received in commerce, as the terms “commerce,” 
“fur” and “fur product” are defined in the Fur Products Labeling 
Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled or otherwise falsely and de- 
ceptively identified with respect to the country of origin of the im- 
ported furs contained in the fur product, in violation of Section 4(1) 
of the Fur Products Labeling Act. 
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Par. 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto, 
were fur products with labels which failed : 

(1) To disclose that the fur contained in the fur products was 
bleached, dyed, or otherwise artificially colored, when such was the 
fact. 

(2) To show the country of origin of the imported furs used in the 
fur product. 

Par. 5. Certain of said fur products were misbranded in viola- 
tion of the Fur Products Labeling Act in that they were not labeled 
in accordance with the Rules and Regulations promulgated there- 
under in the following respects: 

(a) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was set forth in abbreviated form, in violation of Rule 4 of said Rules 
and Regulations. 

(b) The term “fur origin” preceding the name of the country of 
origin of the fur was not set forth as required in violation of Rule 
12(e) of said Rules and Regulations. 

(c) Labels affixed to fur products did not comply with the mini- 
mum size requirements of one and three-quarter inches by two and 
three-quarter inches, in violation of Rule 27 of said Rules and Regu- 
lations. 

(d) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information, in violation of Rule 
29(a) of said Rules and Regulations. 

(e) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was not completely set out on one side of labels, in violation of Rule 
29(a) of said Rules and Regulations. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced by the respondents in that they were not invoiced as re- 
quired by Section 5(b) (1) of the Fur Products Labeling Act, and the 
Rules and Regulations promulgated under such Act. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 
failed : 

(1) To show the true animal name of the fur used in the fur 
product. 
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(2) To disclose that the fur contained in the fur products were 
bleached, dyed, or otherwise artificially colored when such was the fact. 

(3) To show the country of origin of the imported furs used in 
the fur product. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are in violation of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder and con- 
stitutes unfair and deceptive acts and practices and unfair methods 
of competition in commerce under the Federal Trade Commission 
Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice 
of said determination and with a copy of the complaint the Commis- 
sion intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission 
by the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, 
and waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent Lou Littman & Company, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Michigan, with its principal office and place of business at 
133 Kast Grand River Avenue, in the city of Detroit, State of 
Michigan. 

Respondents Louis Littman, Robert Lee Littman, Isabelle Littman 
and Louis R. Miller are officers of said corporation, and their address 
is the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


I t is ordered, That Lou Littman & Company, a corporation, Louis 
Littman, Robert Lee Littman, Isabelle Littman and Louis R. Miller 
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individually and as officers of the said corporation, and respondents’ 
representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce, or the sale, advertising or offering for sale, in commerce, 
or the transportation or distribution in commerce of fur products, 
or in connection with the sale, advertising, offering for sale, trans- 
portation or distribution of fur products which have been made in 
whole or in part of fur which has been shipped and received in com- 
merce, as “commerce”, “fur” and “fur product” are defined in the 
Fur Products Labeling Act, do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

B. Falsely or deceptively labeling or otherwise identifying any 
such product as to the country of origin of the imported furs con- 
tained therein. 

C. Failing to affix labels to fur products setting forth the term “fur 
origin” preceding the name of the country of origin of imported furs 
used in fur products. 

D. Affixing to fur products labels that do not comply with the 
minimum size requirements of one and three-quarter inches by two 
and three-quarter inches. 

E. Setting forth on labels affixed to fur products: 

(1) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
in abbreviated form; 

(2) Information required under Section 4(2) of the Fair Products 
Labeling Act and the Rules and Regulations promulgated thereunder, 
1oingled with non-required information. 

F. Failing to set forth information required under Section 4(2) of 
the Fur Products Labeling Act and the Rules and Regulations there- 
under on one side of the label. 

2. Falsely or deceptively invoicing fur products by failing to fur- 
nish invoices to purchasers of fur products showing in words and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 5(b) (1) of the Fur Products 
Labeling Act. 

It is further ordered, That the respondents herein shall within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 

and form in which they have complied with this order. 
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In THE Marrer oF 
LION CLOTHING COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-32. Complaint, Nov. 30,1961—Decision, Nov. 30, 1961 


Consent order requiring a San Diego, Calif., furrier to cease violating the Fur 
Products Labeling Act by failing, on invocies, to show the true animal 
name of fur used in fur products, to disclose when fur was artificially 
colored, and to reveal the country of origin of imported furs; by adver- 
tising which represented prices as reduced without giving the time of the 
compared higher prices; and by failing to keep adequate records as a basis 
for such price and value claims. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Lion Clothing Company, Inc., a corporation, 
and Louis F. Overgard, individually and as an officer of said corpora- 
tion, hereinafter referred to as respondents, have violated the pro- 
visions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent Lion Clothing Company, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of California with its office and principal 
place of business located at Sixth and Broadway, San Diego, Calli- 
fornia. 

Individual respondent Louis F. Overgard is president of the cor- 
porate respondent and controls, directs and formulates the acts, prac- 
tices and policies of the corporate respondent. His office and prin- 
cipal place of business is the same as that of the corporate respond- 
ent. 

Par. 2. Subsequent to the effective date of the Fur Products La- 
heling Act on August 9, 1952, respondents acting in cooperation and 
conjunction with Pacific Coast Fur Company, a corporation, and 
Venus Furs, a corporation, have been and are now angaged in the 
introduction into commerce and in the sale, advertising, and offer- 
ing for sale, in commerce, and in the transportation and distribution, 
in commerce, of fur products; and have sold, advertised, offered for 
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sale, transported and distributed fur products which have been made 
in whole or in part of fur which has been shipped and received in 
commerce, as the terms “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act and in the man- 
ner and form prescribed by the Rules and Regulations promulgated. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 
failed: 

1. To show the true animal name of the fur used in the fur prod- 
uct. 

2. To disclose that the fur contained in the fur products was 
bleached, dyed or otherwise artificially colored when such was the 
fact. 

3. To show the country of origin of the imported furs used in the 
fur product. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that such invoices failed to show that the fur 
products were composed in whole or in substantial part of flanks, 
when such was the fact, in violation of Rule 20 of said Rules and 
Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce”, 
is defined in said Act, of certain newspaper advertisements, con- 
cerning said products, which were not in accordance with the pro- 
visions of Section 5(a) of the said Act and the Rules and Regulations 
promulgated thereunder; and which advertisements were intended 
to aid, promote and assist, directly or indirectly in the sale and 
offering for sale of said fur products. 

Par. 6. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the San Diego Evening Tribune and the San 
Diego Union, newspapers published in the City of San Diego, State 
of California, and having a wide circulation in said State and vari- 
ous other States of the United States. 

By means of said advertisements and others of similar import 
and meaning, not specifically referred to herein, respondents, 
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falsely and deceptively, advertised fur products in that said adver- 
tisements : 

(a) Represented prices of fur products as having been reduced 
from previous higher prices without giving the time of such com- 
pared previous higher prices in violation of Rule 44(b) of said Rules 
and Regulations. 

Par. 7. Respondents in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values 
of fur products. Said representations were of the types covered by 
subsections (a), (b), (c), and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur Products Labeling Act. Respond- 
ents in making such claims and representations failed to maintain 
full and adequate records disclosing the facts upon which such claims 
and representations were based in violation of Rule 44(e) of said 
Rules and Rugulations. i fee 

Par. 8. The aforesaid acts and practices of respondents, as here- 
in alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal 
Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed from of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, 
and waivers and provisions as required by the Commission’s rules; 
and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent Lion Clothing Company, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of California with its office and principal place of busi- 
ness located at Sixth and Broadway, San Diego, California. 
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Respondent Louis F. Overgard is president of said corporation and 
his address is the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Lion Clothing Company, Inc., a corporation, 
and Louis F. Overgard, individually and as an officer of said corpo- 
ration, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction into commerce, or the sale, advertising, or offering 
for sale in commerce, or the transportation or distribution in com- 
merce, of fur products, or in connection with the sale, advertising, 
offering for sale, transportation or distribution of fur products which 
are made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce,” “fur” and. “fur products” 
are defined in the Fur Products Labeling Act, do forthwith cease and 
desist from: ; 

1. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

B. Failing to disclose that fur products are composed in whole or 
in substantial part of flanks, when such is the fact. 

2. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, 
in the sale, or offering for sale of fur products, and which: 

A. Uses previous higher prices as comparatives without giving 
the time of such higher compared prices. 

3. Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondents full and adequate records disclosing 
the facts upon which such claims and representations are based. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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KORRICKS’, INC, ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-33. Complaint, Nov. 30, 1961—Decision, Nov. 30, 1961 


Consent order requiring furriers in Phoenix, Ariz., to cease violating the Fur 
Products Labeling Act by failing to show, on invoices and in advertising, 
the true names of animals producing the fur in fur products; failing, on 
invoices, to show when fur was dyed and to disclose the country of origin 
of imported furs; advertising prices as reduced without giving the time 
of the compared higher prices; and failing to keep adequate records as a 
basis for price and value claims. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
‘and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Korricks’, Inc., a corporation, and Abraham I. 
Korrick, individually and as an officer of said corporation, herein- 
after referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapn 1. Korricks’, Inc. is a corporation, organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Arizona with its office and principal place of business located at 
North First and East Washington Streets, Phoenix, Arizona. 

Abraham I. Korrick is vice president and treasurer of the said 
corporate respondent and formulates, controls and directs the acts, 
practices and policies of the said corporate respondent. His office 
and principal place of business is the same as that of the said 
corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, respondents acting in cooperation 
and conjunction with Pacific Coast Fur Company, a cor poration, and 
Venus Furs, a corporation, have been and are now engaged in the 
introduction into commerce and in the sale, advertising, and offering 
for sale, in commerce, and in the transportation a distribution, 
in commerce, of fur products; and have sold, advertised, dineeea 
for sale, transported and distributed fur Broduers which on been 
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made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce,” “fur” and “fur product” 
are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as re- 
quired by Section 5(b) (1) of the Fur Products Labeling Act and in 
the manner and form prescribed by the Rules and Regulations 
promulgated thereunder. 

Among such falsely and deceptively invoiced fur products but not 
limited thereto, were invoices pertaining to such fur products which 
failed: 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was 
bleached, dyed, or otherwise artificially colored when such was the 
fact. 

3. To show the country of origin of the imported furs used in the 
fur product. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in that information required under Section 
5(b) (1) of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder was set forth in abbreviated form in 
violation of Rule 4 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, con- 
cerning said products, which were not in accordance with the pro- 
visions of Section 5(a) of the said Act and the Rules and Regula- 
tions promulgated thereunder and which advertisements were in- 
tended to aid, promote and assist, directly or indirectly, in the sale 
and offering for sale of said fur products. 

Par. 6. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which 
appeared in issues of the Arizona Republic, a newspaper published 
in the City of Phoenix, State of Arizona, and having a wide circu- 
lation in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning not specifically referred to herein respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
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Fur Products Name Guide in violation of Section 5(a) (1) of the Fur 
Products Labeling Act. 

(6) Represented prices of fur products as having been reduced 
from previous higher prices without giving the time of such com- 
pared higher prices in violation of Rule 44(4) of said Rules and 
Regulations. 

Par. 7. Respondents in advertising fur products for sale as afore- 
said, made claims and representations respecting prices and values 
of fur products. Said representations were of the types covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Reg- 
ulations promulgated under the Fur Products Labeling Act. Re- 
spondents in making such claims and representations failed to main- 
tain full and adequate records disclosing the facts upon which such 
claims and representations were based.in violation of Rule 44(e) of 
said Rules and Regulations. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. eee 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Prod- 
ucts Labeling Act, and the respondents having been served with 
notice of said determination and with a copy of the complaint the 
Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission 
by the respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for set- 
tlement purposes only and does not constitute an admission by re- 
spondents that the Jaw has been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent Korricks’, Inc., is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
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of Arizona with its office and principal place of business located at 
North First and East Washington Streets, Phoenix, Arizona. 

Respondent Abraham I. Korrick is vice president and treasurer 
of said corporation and his address is the same as that of said 
corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

. ORDER 


It is ordered, 'That Korricks’, Inc., a corporation, and its officers 
and Abraham I. Korrick, individually and as an officer of said corpo- 
ration and respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
introduction into commerce, or the sale, advertising, or offering for 
sale in commerce, or the transportion or distribution in commerce of 
fur products, or in connection with the sale, advertising, offering for 
sale, transportation, or distribution of fur products which are made in 
whole or in part of fur which has been shipped and received in com- 
merce, as “commerce”, “fur” and “fur product” are defined in the 
Fur Products Labeling Act, do forthwith cease and desist from: 

1. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products an invoice 
showing all the information required to be disclosed by each of the 
subsections of Section 5(b) (1) of the Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b)(1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

2. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, 
in the sale, or offering for sale of fur products, and which: 

A. Fails to disclose the name or names of the animal or animals 
producing the fur or furs contained in the fur product, as set forth in 
the Fur Products Name Guide, and as prescribed under the Rules 
and Regulations. 

B. Uses previous higher prices as comparatives without giving the 
time of such higher compared prices. 

3. Making claims and representations of the types covered by sub- 
sections (a), (b), (c), and (d) of Rule 44 of the Rules and Regulations 
promulgated under the Fur Products Labeling Act unless there are 
maintained by respondents full and adequate records disclosing the 
facts upon which such claims and representations are based. 
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It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In roe Marrer or 


JOHN J. McKUNE & SONS CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket O-34.. Complaint, Nov. 30, 1961—Decision, Nov. 30, 1961 


Consent order requiring Chicago sellers of vending machines and supplies. 
therefor to cease representing falsely in circulars, form letters, etc.,. 
that they would obtain profitable locations for machines bought from 
them, give purchasers exclusive territories, and repurchase the machines. 
on terms favorable to buyers; exaggerating profits earned by the ma- 
chines; substituting a different type and quality of machine from that: 
displayed; and, through the use of the words ‘Factory’ and “Manufac- 
turers,” representing falsely that they manufactured and designed their 
machines. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that John J. McKune &. 
Sons Co., Inc., a corporation, and John J. McKune, individually and. 
as an officer of said corporation, and Philip A. Small and John J. 
McKune, individually and as former partners doing business as U.S.. 
Commercial Products Company, hereinafter referred to as respon-- 
dents, have violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Par. 1. Respondent John J. McKune & Sons Co., Inc. is a corpo- 
ration organized, existing and doing business under and by virtue: 
of the laws of the State of Illinois, with its office and principal place: 
of business located at 7435 North Western Avenue, Chicago, Illinois. 

Individual respondent John J. McKune is an officer of said corpo- 
rate respondent. He formulates, directs and controls the acts and 
practices of the corporate respondent, including the acts and prac- 
tices hereinafter set forth. His address is the same as that of the 
corporate respondent. 
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Respondent Philip A. Small and the aforesaid John J. McKune 
were formerly copartners, trading and doing business as U. S. Com- 
mercial Products Company, with their office and principal place of 
business the same as that of the corporate respondent. Their part- 
nership was dissolved and the assets were transferred to the cor- 
porate respondent. The present address of respondent Philip A 
Small is 595 North Waukegan Road, Lake Forest, Illinois. 

The corporate respondent and the aforesaid individuals cooperated 
and acted together in formulating, directing and controlling the acts 
and practices hereinafter set forth. 

Par. 2. The corporate respondent and individual respondent John 
J. McKune are now, and for some time last past have been, engaged 
in the advertising, sale and distribution of vending machines and 
vending machine supplies. 

Respondents Philip A. Small and the said John J. McKune trading 
as U. 8S. Commercial Products Company, for a long time prior to 
dissolution and transfer of the assets to the corporate respondent, 
were engaged in the same type of business. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, said products, 
when sold, to be transported from their place of business in the 
State of Illinois to purchasers thereof located in various other States 
of the United States. Respondents maintain, and at all times. men- 
tioned herein have maintained, a substantial course of trade in said 
products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Respondents solicit persons to whom they sell their prod- 
ucts by sending advertisements in the form of flyers, circulars, bro- 
chures and form letters. Enclosed with said advertisements is a 
self-addressed post card to be filled out and returned to respondents 
by the prospective purchasers if they are interested in respondents’ 
products. The names of persons responding to said advertisements 
were then given by respondents to their sales representatives or agents, 
who called upon such persons and solicited the purchase of respond- 
ents’ products. 

Par. 5. Through the use of the statements and representations 
appearing in their advertisements, sales material and purchase 
contracts, and by oral statements made their sales representatives 
or agents, respondents have represented, and are now representing, 
directly or indirectly, that: 

1. Respondents, or their sales repesentatives or agents, will ob- 
tain satisfactory and profitable locations for vending machines pur- 


chased from them. 
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9. A person can reasonably expect to earn a net profit of $196 to 
$300 per machine a year on certain of their vending machines and a 
specified net profit on other types of vending machines. 

3. Purchasers of machines will be given exclusive territory within 
which to locate their machines. 

4. Respondents will repurchase the vending machine from the 
purchasers, in the event they desire to sell the same, at near cost, or 
at a profit_to the purchasers if owned and operated for a year or 
more. 

5. The purchase and use of respondents’ vending machines 
requires no selling upon the part of the purchaser. 

6. Prospective purchasers will receive a certain type and quality 
vending machine. 

7. They manufacture and design their vending machines, through 
the use of the words “Factory” and “Manufacturers and Designers 
of Postage Stamp Machines”. 

Par. 6. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

1. Respondents, or their representatives or agents, seldom, if ever, 
obtain satisfactory and profitable locations for the vending machines 
purchased from them. 

2. The net profit of $196 to $300 per machine a year on certain 
vending machines is greatly in excess of the profit that will accrue 
in a great majority of the cases, and the net profits specified on 
other types of their vending machines are greatly exaggerated in 
most instances. 

3. Purchasers of respondents’ machines are not given exclusive 
territory in which their machines may be located but, on the con- 
trary, respondents sell their machines to anyone willing and able to 
purchase, for placement wherever the purchaser may desire. 

4. Respondents do not repurchase for any amount the machines 
sold by them, regardless of the length of time the machines are 
owned or operated. 

5. Persons purchasing said products were required to, engage in 
extensive selling and soliciting in order to establish, operate and 
maintain locations for said products. 

6. The vending machines received by purchasers are of a different 
type and quality than those actually displayed to prospective pur- 
chasers. 

7. Respondents do not manufacture or design the vending machines 
sold by them. 

Par. 7. In the course and conduct of their business, and at all 
times mentioned herein, respondents have been in substantial com- 
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petition, in commerce, with corporations, firms and individuals en- 
gaged in the sale of the same or similar products. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, 
and now has, the capacity and tendency to mislead members of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations were, and are, true and into the pur- 
chase of substantial quantities of respondents’ products by reason 
of such erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair methods of competition in commerce and deceptive acts and 
practices in commerce in violation of Section 5(a) (1) of the Federal 
Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent John J. McKune & Sons Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its office and principal place of business 
located at 7435 North Western Avenue, in the City of Chicago, State 
of Illinois. Respondent John J. McKune is an officer of said corpora- 
tion and his address is the same as that of such corporate respondent. 

Respondent Philip A. Small and respondent John J. McKune were 
formerly partners trading and doing business as U.S. Commercial 
Products Company, which partnership was dissolved. During such 
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partnership respondent John J. McKune was known as John E. Mc- 
Kune. The address of respondent Philip A. Small is 595 North 
Waukegan Road, Lake Forest, Illinois. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents John J. McKune & Sons Co., Inc., 
a corporation, and its officers, John J. McKune, individually and as 
an officer of said corporation, and Philip A. Small and John J. Mc- 
Kune, individually and as former partners trading and doing busi- 
ness under the name of U.S. Commercial Products Company, or un- 
der any other name or names, and their agents, representatives and 
employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale or distribution of vending 
machines and vending machines supplies, or any other products, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from : 

1. Representing, directly or by implication, that : 

(a) Respondents or their sales representatives will obtain or assist 
in obtaining satisfactory or profitable locations for products pur- 
chased from them. 

(b) The earnings or profits derived from the purchase of respon- 
dents’ products and engaging in business will be in any amount in 
excess of the earnings or profits usually and customarily earned in 
the operation of their products. 

(c) Respondents grant exclusive territory in which the products 
purchased from them may be operated or located. 

(d) Respondents will repurchase the products sold by them. 

(e) Selling or soliciting is not required to establish, operate or 
maintain a route of said products. 

(f) Respondents are the manufacturers or designers of any prod- 
ucts sold by them, unless and until they own, operate or directly and 
absolutely control the manufacturing plant or factory where the 
products are manufactured or designed. 

2. Substituting an inferior type, grade or quality product for the 
product displayed and represented as the product being sold to the 
purchaser. 

It is further ordered, That the respondents herein shall within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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PACIFIC COAST FUR COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-35. Complaint, Nov. 30, 1961—Decision, Nov. 30, 1961 


Consent order requiring associated furriers in Los Angeles, Calif., to cease 
violating the Fur Products Labeling Act by failing, on invoices and labels, 
to show the true animal name of the fur used in fur products and to dis- 
close when fur was dyed; failing to show the country of origin of imported 
furs and when fur products contained flanks, and falsely representing 
mink as from the Aleutian Islands, on invoices; by newspaper advertising 
which failed to disclose the names of the fur-producing animals, repre- 
sented prices as reduced without giving the time of compared higher 
prices, and falsely represented ‘$200,000 worth of precious furs” offered 
for sale; failing to keep adequate records for price and value claims; 
and failing in other respects to comply with labeling and invoicing 
requirement. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having rea- 
son to believe that Pacific Coast Fur Company, a corporation, and 
Venus Furs, a corporation, and Ralph J. Nymer, and Moe Basner, 
individually and as officers of the said corporations, and Milton Corb, 
individually and as general manager of the said corporations, here- 
inafter referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the 
Fur Products Labeling Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Pacific Coast Fur Company and Venus Furs are 
corporations organized, existing and doing business under and by 
virtue of the laws of the State of California with their office and prin- 
cipal place of business located at 706 South Hill Street, Los Angeles, 
California. 

Ralph J. Nymer and Moe Basner are president and vice president, 
respectively, of the said corporate respondents. Milton Corb is 
general manager of the said corporate respondents. These indi- 
viduals including the general manager control, formulate, and direct 
the acts, practices and policies of the said corporate respondents. 
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Their office and principal place of business is the same as that of 
the said corporate respondents. : 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952 respondents acting in cooperation and 
conjunction with Lion Clothing Company, Inc., a corporation located 
in San Diego, California, Korrick’s, Inc., a corporation located. in 
Phoenix, Arizona, E. Gotschalk & Company, Inc., a corporation, 
located in Fresno, California, L. Hart & Son Company, Inc., a cor- 
poration located in San Jose, California, and Florence Richards, an 
individual trading as Magic Eye, a proprietorship located in Las 
Vegas, Nevada, have been and are now engaged in the introduction 
into commerce and in the’sale, advertising and offering for sale, in 
commerce, and in the transportation and distribution, in commerce, 
of fur products; and have sold, advertised, offered for sale, trans- 
ported and distributed fur products which have been. made in whole 
or in part of fur which had been shipped and received in commerce, 
as the terms “commerce,” “fur” and “fur product” are defined in 
the Fur Products Labeling Act. 

Par. 8. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products -but. not limited thereto 
were fur products with labels which failed: 

1. To show the true animal name of the fur used in the fur product: 

2..'To disclose that the fur contained in the fur products was dyed 
when such was the fact. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in the following respects: 

(a) The term “blended” was used as part of the information :re- 
quired under Section 4(2) of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder to describe the point- 
ing, bleaching, dyeing or tip-dyeing of furs in violation of Rule 19(f) 
of said Rules and Regulations. 

(b) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
was mingled with non-required information in violation of Rule 29(a) 
of said Rules and Regulations. 

(c) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereun- 
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der was not set forth in the required sequence in violation of Rule 
30 of said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act and in the man- 
ner and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Among such falsely and deceptively invoiced fur products but not 
limited thereto were invoices pertaining to such fur products which 
failed: 

i. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was dyed 
when such was the fact. 

8. To show the country of origin of imported furs used in the fur 
product. : 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in that said invoices 'connoted a false geographic origin of 
Mink by representing that such Mink was from the Aleutian Islands 
when such was not the fact in violation of Section 5(b) (2) of the Fur 
Products Labeling Act and Rule 7 of said Rules and Regulations. 

Par. 7... Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form in violation of Rule 4 of said 
Rules and Regulations. 

(b) Invoices failed to show that fur products were composed in 
whole or in substantial part of flanks, when such was the fact, in 
violation of Rule 20 of said Rules.and Regulations. 

Par. 8.. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” 
is defined in said Act, of certain newspaper advertisements, con- 
cerning said products, which were not in accordance with the pro- 
visions of Section 5(a) of said Act and the Rules and Regulations 
promulgated thereunder; and which advertisements were intended 
to aid, promote and assist, directly or indirectly in the sale and 
offering for sale of said fur products. 

Par. 9. Among and included in the advertisements as aforesaid, 
but not. limited thereto, were advertisements of respondents which 
appeared in issues of the Fresno Bee, a newspaper published in the 
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City of Fresno, State of California, The San Jose Mercury, a news- 
paper published in the City of San Jose, State of California, The San 
Diego Evening Tribune and the San Diego Union, newspapers pub- 
lished in the City of San Diego, State of California, Las Vegas Review 
Journal, a newspaper published in the City of Las Vegas, State of 
Nevada, and the Arizona Republic, a newspaper published in the 
City of Phoenix, State of Arizona, and all the aforesaid newspapers 
having a wide circulation in said States and various other States of 
the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Failed to disclose the name or names of the animal or animals 
that produced the fur contained in the fur product as set forth in the 
Fur Products Name Guide in violation of Section 5(a) (1) of the Fur 
Products Labeling Act. 

(b) Represented prices of fur products as having been reduced 
from the previous higher prices without giving the time of such com- 
pared higher prices in violation of Rule 44(b) of said Rules and 
Regulations. 

(c) Represented the volume of merchandise offered for sale to 
be $200,000 worth of precious furs when in truth and in fact the mer- 
chandise to be offered for sale was worth substantially less than 
$200,000 in violation of Section 5(a) (5) of the Fur Products Labeling 
Act. 

Par. 10. Respondents in advertising fur products for sale as afore- 
said made claims and representations respecting prices and values 
of fur products. Said representations were of the types covered 
by subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Reg- 
ulations promulgated under the Fur Products Labeling Act. 

Respondents in making such claims and representations failed to 
maintain full and adequate records disclosing the facts upon which 
such claims and representations were based in violation of Rule 44(e) 
of said Rules and Regulations. 

Par. 11. The aforesaid acts and practices of respondents, as 
herein alleged, are in violation of the Fur Products Labeling Act and 
the Rules and Regulations promulgated thereunder and constitute 
unfair and deceptive acts and practices in commerce under the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
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violation of the Federal Trade Commission Act and the Fur Prod- 
ucts Labeling Act, and the respondents having been served with 
notice of said determination and with a copy of the complaint the 
Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admis- 
sion by the respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondents that the law has been violated as set forth in the com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ac- 
cepts same, issues its complaint in the form contemplated by said 
agreement, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondents Pacific Coast Fur Company and Venus Furs are 
corporations organized, existing and doing business under and by 
virtue of the laws of the State of California with their office and 
principal place of business located at 706 South Hill Street, Los 
Angeles, California. 

Respondents Ralph J. Nymer and Moe Basner are president and 
vice president, respectively, of the said corporate respondents, and 
respondent. Milton Corb is general manager of the said corporate 
respondents. Their address is the same as that of the said corporate 
respondents. 

2..The Federal Trade Commission has jurisdiction of the subject 
matter.of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Pacific Coast Fur Company, a corporation, 
and Venus Furs, a corporation, and Ralph J. Nymer and Moe Basner, 
individually and as officers of the said corporations and Milton Corb, 
individually and as general manager of the said corporations, and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the in- 
troduction into commerce, or the sale, advertising, or offering for 
sale in commerce, or the transportation or distribution, in commerce, 
of fur products, or in connection with the sale, advertising, offering 
for sale, transportation, or distribution of fur products which are 
made in whole or in part of fur which has been shipped and received 
in commerce, as “commerce”, “fur” and “fur product” are defined 
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in the Fur Products Labeling Act do forthwith cease and desist 
from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words: and 
figures plainly legible all the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products 
Labeling Act. 

B. Setting forth on labels affixed to fur products: 

(1) The term “blended” as part of the information required under 
Section 4(2) of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder to describe the pointing, bleach- 
ing, dyeing or tip-dyeing of furs. 

(2) Information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 
mingled with non-required information. 

C. Failing to set forth the information required under Section 4(2) 
of the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in the required sequence. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products an invoice show- 
ing all the information required to be disclosed by each of the -sub- 
sections of Section 5 (b) (1) of the Fur Products Labeling Act. 

B. Setting forth on invoices a false geographic origin of the pies 
that produced the fur. 

C. Setting forth information required under Section 5(b) (1) of the 
Fur Products Labeling Act and the Rules and Regulations nied 
gated thereunder in abbreviated form. 

D. Failing to disclose that fur products are composed in ville or 
in substantial part of flanks, when such is the fact. 

3. Falsely or deceptively advertising fur products siaiclagld éhet use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products, and which: 

A. Fails to disclose the name or names of the animal or animals 
producing the fur or furs contained in the fur product, as set forth 
in the Fur Products Name Guide and as prescribed under the Rules 
and Regulations. 

B. Uses previous higher prices as comparatives without giving the 
time of such higher compared prices. 

C. Represents, directly or by implication, that the volume of mer- 
chandise offered for sale is higher than is the fact. 

4. Making claims and representations of the types covered by sub- 
sections (a), (b), (c), and (d) of Rule 44 of the Rules and Regula- 
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tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondents full and adequate records disclosing 
the facts upon which such claims and representations are based. 

Lt is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THe Marrer or 
LIFETIME, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 7616. Complaint, Oct. 19, 1959—Decision, Dec. 1, 1961 


Order requiring two associated companies engaged in home construction and 
improvement in Philadelphia—acting as a sales and financing organization, 
and sub-contracting construction and installation work to other parties—to 
cease using bait advertising in newspapers and other publications to get 
leads to prospects, which made false representations as to the costs and 
quality of their services and materials, guarantees, their connections with 
well-known concerns, and professional status of their salesmen; and to 
cease securing purchasers’ signatures to negotiable promissory notes 
deceptively. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Lifetime, Inc., a 
corporation, Youngstown Homes, Inc., a corporation, and Sam 
Leonard and Samuel Moskowitz, individually and as officers of each 
of said corporations, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1. Respondent Lifetime, Inc., is a corporation orga- 
nized, existing and doing business under and by virtue of the laws 
of the State of Pennsylvania. Youngstown Homes, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New Jersey. Respondents Sam Leonard and 
Samuel Moskowitz are individuals and are president and secretary- 
treasurer, respectively, of each of the said corporate respondents. 
Said corporate respondents are wholly-owned by the said individual 
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respondents. The said individual respondents formulate, direct and 
control the acts, practices and policies of each of the said corporate 
respondents. The office and principal place of business of the re- 
spondents is located at 3931 North Broad Street, Philadelphia 40, 
Pennsylvania. 

Par. 2. Respondents are now, and for several years last past, have 
been engaged in the advertising, offering for sale, sale and distribution, 
and the installation and construction of houses, garages, house build- 
ing materials, including stone fronts, roofs, bathrooms, heating equip- 
ment and basement water proofing. 

In the course and conduct of their businesses, said respondents cause 
their said products, when sold, to be shipped and transported from 
their place of business in the State of Pennsylvania to purchasers 
thereof located in the various other states of the United States and 
in the District of Columbia. Said respondents maintain, and at all 
times mentioned herein have maintained, a substantial course of 
trade in said products, in commerce, between and among the various 
states of the United States and in the District. of Columbia. 

Advertisements offering the aforesaid products for sale are con- 
tained in newspapers and other publications which are shipped and 
transported from the State of Pennsylvania to various other states 
of the United States, including the District of Columbia. 

Par. 3. Respondents’ method of doing business is to advertise their 
aforesaid products and services for sale in newspapers and other pub- 
lications. Certain of their advertisements are under respondents’ own 
name. Certain other advertisements are carried under the name of 
Youngstown Industries. Youngstown Industries, Inc., is a corpora- 
tion located at 8116 Old York Road, Philadelphia, Pennsylvania, and 
is wholly separate and apart from the respondents. Persons respond- 
ing to the aforesaid advertisements are contacted by respondents’ sales- 
men. Such salesmen show literature to the prospective purchasers and 
make numerous oral representations respecting the aforesaid products 
and services offered by respondents. Said salesmen induce purchasers 
to sign contracts and enter into various financial arrangements with 
the respondents. Respondents act largely as a sales and financing 
organization. For the most part, respondents enter into sub-contracts 
and agreements with other parties to perform such construction and 
installation work as may be required. At the time of the sale pur- 
chasers are induced to execute promissory notes and other documents 
necessary to finance the transaction. Said promissory notes are then 
sold by respondents to various financial institutions. 

Par. 4. In the course and conduct of their businesses, as afore- 
said, and for the purpose of soliciting the sale of the aforesaid prod- 
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ucts and services, respondents make numerous representations in their 
aforesaid advertising and by the oral statements of their salesmen 
respecting prices, guarantees, business associations and affiliations, 
status of salesman, and the composition, characteristics and quality of 
the aforesaid products and services. 

Typical and illustrative of the aforesaid acts and practices, but not 
all inclusive thereof, are the following: 


Stop wet, damp, leaking basements. Basements made dry without digging... 
Basement sealed from outside under pressure ... Written guarantee with 
every job... Jobs done low as $44.00. 

. Youngstown Homes .. . “Completely erected ... Including Founda- 
tions” . . . Complete shell homes erected on your lot for as low as $1995.00! 
Beautiful modern bathroom ... Complete heating system ... Stunning “hostess” 
Kitchen Cabinets and Sinks. (Pictured in connection therewith is a house of 
ample proportions with a divided bathroom, heating plant in large basement, 
ample kitchen with eating space, large picture window and other characteristics 
indicating that the house is of substantial size.) 


Youngstown one and two-car garages ... $300 delivered. (Pictured in connec- 
tion therewith is a large, completely erected garage.) 

Youngstown ... glass-lined roofing guaranteed to out last any other roofing 
material, 

Youngstown glass-lined roofing ... $66.00. (Pictured in connection there- 
with is roofing being applied to an entire house top.) 

Youngstown stone fashioned front section... sale price! Act now... for 


single, or row home. Jobs done low as $44.00. (Pictured in connection there- 
with is the entire front of a stone covered house. ) 

Home improvements... Modern bathroom... Jobs done low as $44. 
(Pictured in connection therewith is a completely installed bathroom.) 

Genuine Youngstown Guaranteed Automatic Heat, Gas, Forced Air, delivered 
$139.00 complete with all equipment. $50.00 cash trade-in on your old furnace. 
(Pictured in connection therewith is a gas fired furnace with hot air ducts.) 

Guaranteed. We at Youngstown Industries unconditionally and unequivocally 
suarantee in writing first class craftsmanship and materials. We further agree 
to furnish especially trained mechanics to assure proper installation. Absolute 
satisfaction shall be yours. 

STONE Fashion Front Section. Save up to 50% over ordinary stone. 


Youngstown smashes prices! ... Youngstown Industries. 21st at Godfrey 
Avenue, Philadelphia 38, Pa. 
New homes for old through the magic of Youngstown’s products! ... Youngs- 


town Industries an American institution, 11200 Roosevelt Blvd., Phila., Penna. 


Respondents’ salesmen in the manner aforesaid have shown litera- 
ture to prospective purchasers and made oral representations contain- 
ing the foregoing and other statements. Said salesmen have also 
stated that they were sales managers, owners of Youngstown, engi- 
neers and presented themselves in various other capacities other than 
is salesmen. 

‘ Par. 5. Through the use of the foregoing statements and the pic- 
orial representations made in connection therewith, and others of 
similar import and meaning, but not specifically set out herein, made 
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by respondents or their representatives, agents or employees i in adver- 
tising and promotional literature and in oral presentations to prospec- 
tive purchasers, respondents have represented and do now represent, 
directly or indirectly, to a substantial portion of the purchasing public: 

(a) That basements are made water-proof for $44.00, that large and 
substantial shell houses of the kind adequate to Acborntibants a three- 
compartmented bathroom, kitchen with eating space, large picture 
window and basement are sold for $1995.00, that completely erected 
garages are sold for $300, that glass-lined roofs are installed for $66.00, 
that genuine stone fronts are installed for $44.00 or 50% of the cost of 
stone, that. complete bathrooms, are installed for $44.00 and that gas 
forced. air furnaces complete with.ducts and all equipment necessary 
for the operation thereof are sold for $139.00; 

(b) That the aforesaid products and services are unconditionally 
and unequivocally guaranteed ; 

(c) That respondents are a part of or affiliated with Youngstown 
Kitchens, a division of American. Radiator and Standard Sanitary 
Corporation, 520 South Ellsworth Avenue, Salem, Ohio, and that they 
are a part of or affiliated with Youngstown Industries, Inc., of Phila- 
delphia, Pennsylvania. 

(d) That respondents’ salesmen are sales managers, owners of 
Youngstown Kitchens, a division of American Radiator and Standard 
Sanitary Corporation, engineers or have other business or professional 
status different from that of salesman; 

(e) That the so-called glass-lined pcohne will outlast any other kind 
of roofing material ; 

(f) That, the so- conlled “stone fashion front” is genuine stones ; 

(g) That damp and leaking basements will be made dry without 
digging ; 

(h) That all of the aforesaid products sold and services performed 
by respondents would be of the first grade and the highest. quality, 

Par. 6. The foregoing representations are false, misleading and 
deceptive. In truth and in fact: 

(a) Respondents do not and will not make a damp and leaking 
basement dry for $44, do not and will not sell a large and substantial 
shell home of the kind hereinabove described for $1995, “do not and 
will not completely erect a garage for $300, do not and will not install 
a glass-lined roof for $66, do not and will not install a genuine stone 
front or a simulated stone front on a house for $44 or for 50% of the 
cost of natural stone, do not and will not install a complete bathroom, 
including fixtures, for $44 and do not and will not sella gas forced 
air furnace complete with ducts and all equipment necessary for 
the operation thereof for $189. The aforesaid price amounts and other 


“LIFETIME, INC., ET AL. 12385 
aZ38 Complaint 


price amounts not specifically set out herein were made by respond- 
ents for the purpose of inducing prospective purchasers to make in- 
quiries respecting the said goods and services offered for sale. Upon 
contacting such prospective purchasers respondents, their salesmen, 
agents or representatives then undertake to sell such persons other and 
more expensive products and services. 

(b) Respondents’ aforesaid products and services are not uncondi- 
tionally guaranteed. Such guarantees as may be given by respondents 
are subject to numerous restrictions with respect to time, material and 
services. 

(c) Respondents are not a part of or in any manner affiliated with 
Youngstown Kitchens, a division of American Radiator and Standard 
Sanitary Corporation, 520 South Ellsworth Avenue, Salem, Ohio, nor 
are they a part of Youngstown Industries, Inc., of Philadelphia, 
Pennsylvania. 

In truth and in fact, respondents have a kind of joint advertising 
arrangement with the said Youngstown Industries, Inc., of Phila- 
delphia, wherein Youngstown Industries, Inc. specializes in one line of 
house building materials and repairs and respondents specialize in 
another type and kind of house building materials and repairs and 
construction. 

(d) Respondents’ salesmen are not sales managers or owners of 
Youngstown Kitchens or engineers, nor do they occupy any other 
business or professional status other than that of salesman. 

(e) Respondents’ glass-lined roofing will not outlast any other kind 
of roofing materials. 

(f) The so-called stone offered for sale by respondents is not 
genuine stone in its natural state. 

(g) Respondents are unable to make all basements dry without 
digging. 

(h) All of the goods sold and services performed by respondents 
are not of first-class and high quality. Many of the products sold 
and the services performed by the respondents are deficient and de- 
fective. For example, roofs and stone fronts leaked, bathroom fixtures 
were not properly installed, heating units did not adequately perform, 
and various other déficiencies and defects characterized respondents’ 
said, products and services, 

Par. 7... Respondents’ salesmen, in the manner aforesaid, have 
represented and implied that respondents did their own financing, and 
that respondents held the promissory notes executed by purchaser or 
that purchasers were signing a duplicate copy of the contract when in 
fact they were signing a negotiable promissory note and in other ways 
induced such purchasers without knowledge to sign negotiable promis- 
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sory notes providing for the payment of financing charges in amounts 
not agreed to by them.. Subsequent to the receipt of said promissory 
notes, respondents have transferred said notes to various purchasers 
who take and hold said notes as bona fide holders for value without 
notice and demand payment thereof free from the agreements and 
obligations existing between respondents and said purchasers. 

Par. 8. Youngstown Kitchens is a division of American Radiator 
and Standard Sanitary Corporation, 520 Ellsworth Avenue, Salem, 
Ohio. The products of the said Youngstown Kitchens are nationally 
advertised and widely sold. 

Par. 9. Respondents, in the course and conduct of their business, 
as aforesaid, are in substantial competition in commerce with other 
corporations and with individuals, partnerships and others engaged 
in the sale and distribution of houses, garages and building materials, 
including stone fronts, roofs, bathrooms, heating equipment and 
basement water proofing. 

Par. 10. The use by respondents of the foregoing false, misleading 
and deceptive representations and statements has had and now has 
the tendency and capacity to mislead and deceive the purchasing 
public into the erroneous and mistaken belief that such representations 
and statements were and are true, and into the purchase of substantial 
quantities of respondents’ said products and services because of such 
erroneous and mistaken beliefs. As a result thereof, trade has been 
unfairly diverted and is now being diverted to respondents from their 
competitors in commerce and substantial injury has been and is being 
done to competition in commerce. 

Par. 11.. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and 
practices, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. Terral A. Jordan for the Commission. 
Mr. Nathan L. Posner of Fow, Rothschild, O’Brien & Frankel, 
Philadelphia, Pa., for respondents. 


Inirran Decision By Harry R. Hinxes, Hrartye EXAMIner 


Respondents are charged with violation of the Federal Trade Com- 
mission Act by using false, misleading, and deceptive representations 
and statements in the solicitation and sale of houses, garages, and 
building materials including stone fronts, roofs, bathrooms, heating 
equipment and basement waterproofing. Respondents filed answers, 
requesting dismissal of the complaint. Hearings were held in Phila- 
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delphia, Pennsylvania, and Cleveland, Ohio, following which proposed 
findings and conclusions were gubittitted by both counsel. iki 
The hearing examiner has given consideration to the proposed find | 
ings and conclusions, and all findings of fact and conclusions of law 
proposed by the parties not hereinafter found or concluded are here- 
with rejected. 
FINDINGS OF FACT 


1, Respondent Lifetime, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Pennsylvania. Respondent Youngstown Homes, Inc., is a corpora- 
tion organized, existing and doing busines under and by virtue of the 
laws of the State of New Jersey. The office and principal place of 
business of respondent Lifetime, Inc., was formerly located at 3931 
North Broad Street, Philadelphia, Pennsylvania, and was later moved 
to 6701 North Bugar Street, Philadelphia, Pennsylvania. 

2. Respondents Sam Leonard and Samuel Moskowitz are individuals 
and are president and secretary-treasurer, respectively, of each of the 
said corporate respondents. Each of the individual respondents own 
50% of the stock of each of the corporate respondents. The said 
individual respondents formulate, direct and control the acts, practices 
and policies of each of the said corporate respondents including the 
acts, practices and policies hereinafter found to have been engaged in 
by each of the said corporate respondents. The office and principal 
place of business of the individual respondents is the same as that of 
the corporate respondents. 

3. Respondents are now, and for several years last past have been, 
engaged in the advertising, offering for sale, sale and distribution, 
and in the installation and construction of houses, garages, house 
building materials, including simulated stone fronts, roofs, bathrooms, 
heating equipment, and basement waterproofing. 

In the course and conduct of their business said respondents cause 
their said products, when sold, to be shipped and transported from 
their place of business to purchasers thereof located in the various 
other states of the United States. Said respondents maintain, and at 
all times mentioned herein have maintained a substantial course of 
trade in said products, in commerce, between and among the various 
states of the United States. 

Advertisements offering the aforesaid products for sale are con- 
tained in newspapers and other publications which are shipped and 
transported from the State of Pennsylvania to various other states of 
the United States. Said newspaper advertisements have induced per- 
sons residing in states other than Pennsylvania to purchase the afore- 
said goods and services offered for sale by respondents. 
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4. Respondents’ method of doing business is to advertise their afore- 
said products and services for sale in newspapers and other publica- 
tions. Certain of: their ‘advertisements are under respondents’, own 
names. Certain other advertisements are'carried under the name of 
Youngstown Industries. Youngstown Industries, Inc., is a corpora- 
tion located at 8116 Old York Road, Philadelphia, Pennsvlvania, and 
is wholly separate and apart from respondents. Persons responding 
to the aforesaid advertisements are contacted by respondents’ sales- 
men. Such salesmen show literature to the prospective purchasers and 
make numerous oral representations respecting the aforesaid products 
and services offered by the respondents. Said salesmen induce pur- 
chasers to sign contracts ‘and enter into various financial ile ovaries 
with the respondsnte™ é 

Respondents act largely as a sales and filed organization. For 
the most'-part, respondents enter into subcontracts and agreements 
with other parties to perform such construction and installation work 
as may be required. At the time of the sales, purchasers are induced 
to execute promissory notes and other documents necessary to finance 
the transaction.’ Said promissory notes are then ‘sold by rane a 
to various financial institutions. 

5. Inthe coursé and conduct of their businesses, as aforesaid, and 
for the purpose of’ soliciting the sale of the aforesaid products and 
services, respondents make numerous representations in their afore- 
said advertising and by the oral statements of their salesmen respect- 
ing prices, guarantees, business associations and affiliations, status of 
salesmen, and the composition, characteristics and este of the afore- 
said products and services. 

Typical and illustrative of the aforesaid acts and srackicta, but not 
all inelusive thereof, are the following: 

a. Stop wet, damp, leaking basements. Basements made dry without digging 

. Basement sealed from outside under pressure .... Written guarantee 
with every job .... Jobs done low as $44.00. 

b. ... Youngstown Homes . . . “Completely erected . . . Including Founda- 
tions” . . . Complete shell homes erected on your lot for as low as $1995.00! 
Beautiful modern bathroom... Complete heating system... Stunning 
“hostess” Kitchen Cabinets and Sinks. (Pictured in connection therewith is a 
house with a divided bathroom, heating plant in large basement, ample kitchen 


with eating space, large picture window and other characteristics indicating that 
the house is not of minimal size.) 


c. Youngstown one and two-car garages . . . $300 and up delivered. (Pictured 
in connection therewith is a large, completely erected double-car garage.) 

d. Youngstown . . . glass-lined roofing guaranteed to outlast any other roofing 
material. 

e. Youngstown glass-lined roofing . . . $66.00. (Pictured in connection there- 
with lis roofing being applied to an entire house top.) 
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f. Youngstown STONE fashion front section .... sale price! Act now . 
for single, or row home. Jobs done low as $44.00. (Pictured in connection there- 
with is the entire front of a stone-covered house. ) 

g. Home improvements... . Modern’ bathroom’: .. Jobs done low as $44. 
(Pictured in conection therewith is a completely installed bathroom.) 

h. Genuine ‘Youngstown, Guaranteed Automatic ;Heat, Gas, Foreed. Air, de- 
livered $139.00 complete with all equipment. $50.00 cash trade-in on your old 
furnace. (Pictured in connection therewith is a gas-fired furnace with hot air 
ducts.) 

i. Guarantee. We at Youngstown Industries unconditionally and unequivo- 
cally guarantee in writing first class craftsmanship and materials... We further 
agree to furnish especially trained mechanics, to assure proper installation. 
Absolute satisfaction shall be yours. i’ 

‘j. STONE Fashion Front Section. ‘Save Lot 50% over ordinary stone. 

k. Youngstown smashes prices! ... Youngstown Industries, 21st at Godfrey 
Avenue, Philadelphia 38, Pa. 

1. New homes for old ‘through. the magic of osueweouaik eiiiitoscasl 
Youngstown Industries an American. institution, 11200 Roosevelt Blvd., Phila., 
Penna. : 


Respondents’ salesmen in the manner aforesaid have shown literature 
to. prospective purchasers and made,oral. representations containing 
the foregoing and other statements: Said salesmen have also stated 
that they were sales managers or owners of Youngstown, and pre- 
sented themselves in various other capacities: other than as salesmen. 

6. Through the use of the foregoing statements and the pictorial 
representations made in connection therewith, and others of similar 
import and meaning, but not specifically set out herein, made by 
respondents or their) representatives, agents or employees in ;adver- 
tising and promotional literature and in oral presentations to prospec- 
tive purchasers, respondents have represented, directly or indirectly, 
to.a substantial portion of the purchasing public: 

(a) that all basements are made waterproof for $44.00; that large 
and, substantial. shell houses are the kind adequate to accommodate 
a three compartmented bathroom, kitchen with, eating space, large 
picture window and basement and are sold for $1,995.00; that com- 
pletely erected garages are sold for $300,00; that glass-lined roofs are 
installed for $66.00; that genuine stone fronts are installed for $44.00 
or 50% of the cost of stone; that complete bathrooms are installed for 
$44.00; and'that gas-fired air furnaces, complete with ducts and all 
other equipment necessary for the operation thereof are sold for 
$139.00 ; 

(b) that the aforesaid products and services are unconditionally 
and unequivocally guaranteed ; 

(c) that respondents are a part of or affiliated with Youngstown 
Kitchens, a division of American Radiator and Standard Sanitary 
Corporation, 520 South Ellsworth Avenue, Salem, Ohio, and that they 
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are a part of or affiliated with Youngstown Industries, Inc., Philadel- 
phia, Pennsylvania; . 

-(d) that respondents’ salesmen are sales managers or owners of 
Youngstown Kitchens, a division of American Radiator and Standard 
Sanitary Corporation, salesmen for Youngstown Industries, Inc., or 
have other business or professional status different from that of sales- 
men; 

(e) that the so-called glass lined roofing will outlast any other kind 
of roofing material ; 

(f) that the so-called “STONE fashion front” is genuine stone; 

(g) that damp and leaking basements will be made dry without 
digging; 

(h) that all of the aforesaid products sold and services performed 
by respondents are of first class and highest quality ; 

7. The foregoing representations are false, misleading, and decep-_ 
tive. In truth and in fact: oers 

- (a) Respondents do not and will not make damp and leaking base- 
ments dry for $44, do not and will not sell a large and substantial | 
shell home of the kind hereinabove described for $1995, do not and 
will not. completely erect a garage for $300, do not and will not install 
a glass-lined roof for $66, do not and will not install a genuine stone 
front or a simulated stone front on a house for $44, do not and will 
not install a complete bathroom, including fixtures, for $44, and do 
not and will not sell a gas-fired air furnace complete with ducts and 
all equipment necessary for the operation thereof for $139. The afore- 
said price amounts and other price amounts not specifically set out 
herein were made by respondents for the purpose of inducing prospec- 
tive purchasers to make inquiries respecting the said goods and services 
offered for sale. Upon contacting such prospective purchasers, re- 
spondents, their salesmen, agents or representatives then undertake to 
sell such persons other and more expensive products and services. 

(b) Respondents’ aforesaid products and services are not uncon- 
ditionally guaranteed. Such guarantees as may be given by respond- 
ents are subject to numerous restrictions with respect to time, material 
and services. 

(c) Respondents are not a part of or in any manner affiliated with 
Youngstown Kitchens, a division of American Radiator and Stand- 
ard Sanitary Corporation, 520 South Ellsworth Avenue, Salem, Ohio, 
nor. are they a part of Youngstown Industries, Inc., of Philadelphia, 
Pennsylvania. 

In truth and in fact, respondents have a kind of joint advertising 
arrangement with the Youngstown Industries, Inc., of Philadelphia, 
wherein Youngstown Industries, Inc., specializes in one line of house 
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building materials and repairs and respondents specialize in another 
type and kind of house building materials. and. repairs and con- 
struction. 

(d) Respondents’ salesmen are not sales managers or owners of 
Youngstown Kitchens, nor do they occupy any other business. or 
professional status other than that of salesman. 

(e) Respondents’ glass-lined roofing will not outlast all other 
kinds of roofing materials. 

(1) The so-called stone offered for sale by respondents is not, genu- 
ine stone in its natural state. ee 

(g) Respondents are unable to make all basements dry without 
digging. a WA 

(h) Not all of the goods sold and services performed by respond- 
ents are of first-class quality. Many of the products sold and the 
services performed by the respondents are deficient and defective. 
For example, roofs and stone fronts leaked, bathroom fixtures were 
not properly installed, heating units did not adequately perform, and 
various other deficiencies and defects characterized respondents’ said 
products and services. : 

8, Respondents falsely represented that they did their own financing 
and held the promissory notes executed by purchasers and that the 
purchasers were signing the contract or a duplicate copy thereof 
when in fact they were signing a promissory note; and in other ways 
induced the purchasers without knowledge to sign negotiable promis- 
sory notes which provided for the payment of financing charges in 
amounts and on conditions not agreed to by them. x4 

9. Youngstown Kitchens is a division of American Radiator and 
Standard Sanitary Corporation, 520 Ellsworth Ave., Salem, Ohio. 
The products of the said Youngstown Kitchen are nationally adver- 
tised and widely sold. 

10. ‘Respondents, in the course and conduct of their business, as 
aforesaid, are in substantial competition in commerce with other 
corporations and with individuals, partnerships, and others engaged 
in the sale and distribution of houses, garages and building materials, 
including simulated stone fronts, roofs, bathrooms, heating equipment 
and basement waterproofing. 

11. The use by respondents of the foregoing false, misleading and 
deceptive representations and statements has had and now has the 
tendency and capacity to mislead and deceive the purchasing public 
into the erroneous and mistaken belief that such representations and 
statements were and are true, and into the purchase of substantial 
quantities of respondents’ said products and services because of such 
erroneous and mistaken belief. As a result thereof, trade has been 
unfairly diverted and is now being diverted to respondents from their 


1242 FEDERAL’ TRADE COMMISSION DECISIONS 
Discussion 59 FTC. 


competitors in commerce and substantial injury has been Bails is being 
done to competition in commerce. 


DISCUSSION 


Respondent, Lifetime, Inc., urges the dismissal of the complaint, 
arguing that the charges ee not been supported by evidence. In 
addition, it is argued that CX 14 was admitted into evidence erron- 
eously; that the testimony of certain witnesses was improperly per- 
mitted concerning the similarity of the advertisements seen by them 
with those received in evidence and concerning the terms of a writ- 
ten contract without production of the contract. 

There is no dispute that. the questioned advertisements were, made 
by, respondent Lifetime, Inc. The corporation instead argues that 
these advertisements were not deceptive nor were they untrue, 

The advertisement with. respect to “basements made dry” con- 
tains no limiting qualification and, if read literally, must be con- 
strued to be an advertisement for the water-proofing of all, base- 
ments, not just some. The advertisement of the shell home might 
be open, to some difference in interpretation were it not for the il- 
lustration accompanying the advertisement, showing details which 
are usually associated with a house of substantial size. Similarly, 
the illustrations contained in the advertisements would lead the read- 
er to assume that a double-car garage could be had, installed, for $300, 
a complete roofing job for $66, and an entire stone front for $44. 
The pictured bathroom jobs for $44 are clearly complete bathrooms 
if one is to place any reliance on the illustration acompanying that 
advertisement; and the $189 furnace “delivered complete” must, be 
taken. to fircleratt the hot air ducts which are clearly shown in. the 
illustration for that advertisement. The use of “Youngstown. In- 
dustries” in the advertisement is more than adequate as a representa- 
tion that the products are those of Youngstown Industries. As re- 
spects the guarantee, the plain language requires no further explana- 
tion. 

The consumer evidence adduced fully supports the meanings found 
for these advertisements. Appearance and general impressions are 
the governing criteria, and not the fine spun distinctions and argu- 
ments that may be made in excuse (P. Lorillard Co. v. FTC, 186 F. 
2d 52, CA-4, 1950 [5 S, & D.210]). Nor does it matter that many of 
the witnesses were finally persuaded to contract for one or more of the 
respondents’ products are services at'a price well in excess of the adver- 
tised price, nor that they have been well satisfied with the results at the 
higher price. The important thing is that they were under the im- 
pression, which was given by the advertisements and the statemients of 
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the respondents’ salesmen, that the products and services of the re- 
spondents were obtainable and at the advertised prices. The only issue 
that must be decided is whether, in fact, the products and services 
so advertised were actually obtainable and at the advertised prices. 

At the outset it would be advisable to observe that actual deception 
of the public need not be shown in Federal Trade Commission pro- 
ceedings. (See Charles of the Rite Dist. Corp. v. Federal Trade 
Commission, 143 F. 2d 676, CA-9 1944 [4 S.&D. 73.0% We 

Respondent Leonard admitted that not all walls could be water- 
proofed for the advertised price of $44. No such qualifying condi- 
tions were contained or suggested in the advertisement. In a tabu- 
jation of waterproofing done by respondents betwen October 1, 1957, 
and April 30, 1958, there was one job for $150; all others ran thom 
$500 to $1,000. . : 

As respects the shell home advertised for $1,995, rsepondent Leon- 
ard made it quite clear that the dimensions of the house obtainable 
at that price provided living space 14 feet wide by 20 feet long. 
That area is entirely incompatible with the advertised illustration 
showing a compartmented bathroom, a kitchen with breakfast area 
and large picture window. Moreover, although the illustrated ad- 
vertisement shows a furnace in a basement, the $1,995 shell home 
does not include a basement. During the period covered by the tabu- 
lation, one house was sold for $4,700; all the other 61 houses sold 
during that period ranged in price from $5,000 to over $9,000. 

As respects the garage, respondent Leonard admitted quite free- 
ly that the $300 price was only for the lumber delivered to the 
premises, not for any installed garage. Again, durmg the tabula- 
tion period 24 garages were sold, the lowest price of which was over 
$1,000-and the highest price was over $2,000. 

The advertised price of the roofing job which is illustrated appears 
to be the price for an entire roofing job. It is quite clear that the $66 
price was completely fictitious. One witness was told by respondents’ 
salesman that she could not get the work done for the advertised price; 
instead her roofing job was $688. Another customer testified that the 
respondents’ salesman told her the stated price of the roofing was just 
advertising. During the period covered by the tabulation, 58 con- 
tracts for roofing were involved; one was for $97, a second for $100, 
and all of the others ranged in price from $175 to $700. 

It is quite clear that the respondents had no intention of provid- 
ing an entire stone front for anything like the advertising price of $44. 
Respondent Leonard testified that for that price only a doorway arch 
or window trim would be done. One witness who thought that the 
advertisement meant she would have an entire stone front for $49 
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(another advertised price) was told by the respondents’ salesman that 
he didn’t want to talk about the $49 job. During the tabulated period, 
there were only eight stone jobs, but the lowest price was $387 and the 
highest price almost $4,000. 

Respondent Leonard testified that the price of $44, represented by 
the respondents to be the price for a complete bathroom, would 
actually cover only a half day’s work to do odd jobs and was a 
minimum charge. The $44, testified Mr. Leonard, did not cover the 
cost of providing the fixtures and installation of a bathroom. During 
the period covered by the tabulation, there were 28 contracts involving 
a bathroom, the price ranging from a low of $617 to a high of over 
$1,600. 

As respects the advertised price of $139 for a heating plant, Mr. 
Leonard testified that that price was only an arbitrary figure which 
did not cover any particular article of merchandise. Customers who 
dealt with the respondents under the impression that the heating plant 
was available at the advertised price, finally contracted for the service 
at a much higher figure. During the period covered by the tabulation, 
there were 91 heating contracts, six of which were for $179, $190, $195, 
$235, $259, and $295. All the others ranged upward in price to a 
maximum of over $1,800. There were none at the advertised price. 

Although the respondents’ guarantees were advertised to be uncondi- 
tional and unequivocal, the respondents’ answer admits that the prod- 
ucts are not unconditionally guaranteed and are subject to certain 
limitations in time and amount. The standard form of contract used 
by. respondents states : 

Contractor guarantees that all materials furnished by it will be of standard 
quality, free from defects, and will be installed or applied in a good and work- 
manlike manner for a period of one year from date of installation. The liability 
of the contractor for defective material or installation under this guarantee 
is hereby limited to the replacement or correction of said defective material 


and/or installation, and no other claims or demands whatsoever shall be made 
upon or required to be allowed by the contractor. 


Respondent Leonard testified that the advertised expression “gua- 
ranteed heat” meant a guarantee of one year on the furnace and a 
guarantee of five years on the controls. He also testified that the 
roofing guarantee could be anywhere from one to 20 years depending 
upon what the salesman chose to insert in the contract. As for water- 
proofing, the guarantee varied from one to five years, again depending 
upon the salesman. In response to an inquiry from a customer as to 
the meaning of “lifetime guarantee,” respondent Lifetime, Inc., 
stated it “covered one year free service on all equipment, controls and 
motors fully guaranteed for one year and balance of equipment guar- 
anteed for five years.” In other contracts there were no written or 
printed guarantees whatsoever. The representation of an uncondi- 
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tional and unequivocal guarantee falls in the realm of pure fiction in the 
light of these variations in guarantees, where in fact there were any 
guarantees whatever. 

The advertisements of respondents appearing with the name 
“Youngstown Industries” and the representations by various of the 
respondents’ salesman of a purported connection with Youngstown 
Industries are in fact, and admittedly so, entirely untrue. The same 
is true of the representations by the respondents’ salesmen that they 
are sales managers or owners of Youngstown Kitchens. 

The representations concerning the lasting qualities of the glass- 
lined roofing are admittedly incorrect. Respondent Leonard stated 
that this representation meant only that such glass-lined roofing would 
outlast ordinary paper built-up-roofing. Inasmuch as there are many 
other types of roofing such as slate, copper, composition, etc., which 
this glass-lmed roofing would not outlast, the advertised representa- 
tion of outlasting any other roofing is patently false. An expert in the 
roofing industry testified without contradiction that the product is a 
maintenance material which must be renewed every five to seven years. 
Roofing having a greater life expectancy than five to seven years 
would obviously outlast the glass-lined roofing. 

As respects the representation concerning the stone fronts, it is 
admitted that the stone offered for sale by respondents is not genuine 
stone in its natura] state. 

As respects the ability of respondents to make all basements dry 
without digging, respondent Leonard admitted that some basements 
would require digging. 

Finally, as respects the quality of the work done by the respondents, 
the evidence in this case is most persuasive that the goods and services 
sold by the respondents were not always first-class quality, as ad- 
vertised. Witness after witness testified about leaking roofs, defective 
furnaces, cracking joints, incomplete work, improper plumbing, loose 
knot holes in the lumber, leaking basement walls, etc. 

In sum, it is obvious from the testimony of the respondents them- 
selves, as well as from the customer witnesses, that the respondents 
had no intention of selling the advertised goods and services at the 
stated prices. The evidence of over $600,000 sales for the period be- 
tween October 1957 and April 1958 together with the testimony of 
various witnesses concerning their inability to obtain the advertised 
product at the advertised price and the admissions of the respondents 
themselves, make it clear that the advertisements were just bait for 
the credulous and unsuspecting. The calloused statements of some 
of the salesmen that this was just “advertising” was undoubtedly the 
literal truth. The advertised representations, whether of price, per- 
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formance, quality, guarantee, or company aiiliahions were. false, miss 
leading, : and deceptive. d¢ to 

The same is true of the respondents’ PonTessniei ae concerning 
financing. Many.,customers of the respondents. testified, that, they 
were completely. unaware that they had signed.a promissory. note m 
connection with their purchase from the respondents. This is under- 
standable inasmuch as the customer copies of the contracts contained 
no copy of the promissory note which was found only on the original 
retained by the respondents...Statements made by some,of the re- 
spondents’ ‘salesmen. represented that the respondents did their own 
financing and extended the credit necessary to the customer. ‘This 
was confirmed, by the experience of some of the customers who found 
to their surprise that, they had to deal with a bank when they, desired 
to make full cash payments. 

With the findings of unfair practices as described abores if, epee 
logically, that.there. has been injury, to the public and, loss of business 
to.competitors (Federal Trade Commission v. Raladam Company, 316 
U.S. 149, 152,.1941 [38.S..& D.474]). 

Respondent Lifetime, Inc., also objects to the Peek of CX 14, 
which is the transcript of bannines conducted by an attorney-examiner 
of the Federal. Trade Commission on. September 3,.1958, prior to the 
issuance of the complaint herein... It contains the sworn ‘testimony 
of respondent Sam Leonard who appeared with his attorney, the same 
attorney representing him in this proceeding. Respondents’ counsel 
objected, to. the admission of this document “when it. is not used for 
the purpose of attacking credibility, but is only-used.in the main 
case of the Commission.” He cites, however, no authority in'support 
of his argument; nor, indeed, do I believe he could. :Counsel’s-objec- 
tions regarding the impeachment of a witness are perfectly correct, 
but. have no application here where the statements are those of a party 
in interest, and constitute admissions. (See Wigmore on Evidence, 
Vol. 4, par. 1048 through 1052.). As respects counsel’s objections to 
the testimony of some of the witnesses as to the contents of a con- 
tract or an advertisement without the production of such..contract 
or advertisement, it should be noted that such testimony was adduced 
only after it was! ascertained that the witness did not have a copy of 
the document. Oral testimony on the contents of a writing should 
be allowed where the writing has been lost or is missing or is otherwise 
not in court. Moreover, in this particular case very little depends 
upon the testimony of any witness regarding the terms or contents of 
a writing; be it a contract or an advertisement. As has-been shown 
above, the reasonable meaning of tlie respondents’ advertisements 


can be ascertained. from: the advertisements themselves. The terms 
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of the contracts entered into with the respondents, insofar as relevant 
to this proceeding, are ascertainable from. the printed. forms. admit- 
tedly ,used' by the respondents and from. the explanations. of these 
contracts given by respondent Sam Leonard. 

Counsel for.the. respondents, argues that the cana held be 
dismissed «as-.respects respondent Youngstown Homes because ‘there 
isno proof that the respondent inserted advertising in the newspapers 
or is engaged in interstate commerce, or,that it made any representa- 
tions concerning its product. This.argument has.no substance. The 
individual. respondents ‘in. this proceeding, Messrs... Moskowitz and 
Leonard, ‘are, the sole stockholders ofboth corporations.,.:. Contracts 
for shell homes are ,made with. Youngstown Homes; contracts: for 
other products and services are made with Lifetime, Inc.. Lifetime, 
Ine., arranged; for the advertising in. newspapers, and, in. that. con- 
nection, advertised the Youngstown. Homes for that, corporate -re- 
spondent.. Salesmen following up leads generated by such jadvertise- 
ments represented both Lifetime, Inc.,.and. Youngstown. Homes. in 
soliciting contracts. It must.be concluded, therefore, that respond- 
ent Youngstown Homes does advertise in newspapers through Life- 
time, Inc.; that it is engaged in interstate commerce in soliciting con- 
tracts within and, without the State of New Jersey; that it. uses sales- 
men inthe sale of. these products which salesmen,.make representa- 
tions..concerning its, products. -As counsel for the respondents stated, 
Youngstown Homes, Inc.,,is-actively conducting a major portion of 
the business resulting from those advertisements; the stock of Youngs- 
town Homes, Inc., is owned by the same stockholders as Lifetime, Inc., 
and for all intents and purposes they use Youngstown Homes for 
the major portion of their work today. ; 

Finally, counsel for the respondents urges that the itiFiage bea re- 
spondents, Samuel Moskowitz and Sam Leonard, have no personal 
responsibility for any of the charges made by the Commission. With 
this argument I cannot agree. In the Commission’s case in, chief it 
was developed that these respondents are the president and, secretary- 
treasurer of the two corporate respondents, each, owning 50% of the 
stock of each of the corporations. Mr. Mickelson of Youngstown 
Industries, Inc., who negotiated.cooperative advertising arrangements 
with these eer tech testified that he dealt with these men. Mr. 
Leonard testified that he entered into the contract. for advertising 
with Youngstown Industries as president of the corporate resp ond- 
ents. He further admitted that he and Mr. Moskowitz entered into 
contracts, consulted’ with subordinates, wrote’ checks, approved ad- 
vertising, dealt with the' advertising agency and signed checks for 
advertising. The supplier of the roofing materials testified that he 
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dealt with Mr. Leonard in connection with price, delivery and normal 
inter-company matters. In addition, several of the customer witnesses 
identified respondent Moskowitz as the man with whom they dealt. 

Respondents were given every opportunity to present evidence in 
support of their case. Respondents called but two witnesses to the 
stand. One of them, Mr. Schorza, the general manager of Lifetime, 
Inc., testified that he was the general manager of the company and 
ran its affairs. He confirmed, however, that the individual respond- 
ents were actively engaged in the day-by-day business operations of 
the corporate respondents. He stated that Mr. Leonard determined 
the advertising budget, that respondent Moskowitz handled the com- 
plaint department, that Mr. Schorza would persuade Mr. Leonard 
to hire the salesmen; that Mr. Leonard worked out the advertising 
arrangements with Mr. Mickelson. Respondents’ other witness, a 
Mr. Gold, who was with the advertising agency, confirmed Mr. Leon- 
ard’s control of the advertising budget. After the examination of 
these two witnesses, which consumed less than one and one half hours, 
counsel for the respondents stated, “In view of what has happened 
here, sir, I am not going to call any more witnesses. I will rest at this 
point. I feel that we are in an inquisition, sir, rather than. * * *” 

If the respondents had evidence to refute the charge of the Commis- 
sion, their failure to produce such evidence warrants the justifiable 
inference that such evidence would be unfavorable to them and consti- 
tutes strong confirmation of the Commission’s charges. Wild accusa- 
tions of inquisition are no substitute for evidence. 


CONCLUSION 


The aforesaid acts and practices were and are all to the prejudice 
and injury of the public and of respondents’ competitors and consti- 
tuted and now constitute unfair and deceptive acts and practices and 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Upon the foregoing findings of fact and conclusions of law, the fol- 
lowing order is hereby entered : 


ORDER 


It ts ordered, That respondents Lifetime, Inc., a corporation, and 
its officers, and Youngstown Homes, Inc., a corporation, and its officers, 
and Sam Leonard and Samuel Moskowitz, individually and as officers 
of each of the said corporations, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
houses, garages or building materials and supplies, including simu- 
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lated stone fronts, roofs, bathrooms, heating equipment and basement 
ein meee or any other articles of merchandise in commerce, as 

“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1, Representing, directly or indirectly, heh merchandise is offered 
for sale when such offer is not a bona fide offer to sell the merchandise 
so offered, or that merchandise is offered for sale at a specified price 
unless the price so represented is in fact the price of the merchandise 
offered for sale; 

2. Representing, directly or indirectly, that said products are guar- 
anteed unless the nature and extent of the guarantee and the manner 
in which the guarantor will perform thereunder are clearly and con- 
spicuously disclosed and respondents do in fact fulfill all of their 
requirements under the terms of the said guarantee; 

3. Representing, directly or indirectly, that respondents are a part 
of or affiliated with Youngstown Kitchens, a division of American 
Radiator and Standard Sanitary Corporation, or Youngstown Indus- 
tries, Inc., a Pennsylvania corporation; or that respondents are a part 
of or affiliated with any other person, firm or corporation unless such 
is the fact; 

4, Representing, directly or indirectly, that respondents’ salesmen 
are sales managers or owners of Youngstown Kitchens, a division of 
American Radiator and Standard Sanitary Corporation; or that re- 
spondents’ salesmen occupy any business or professional status other 
than is the fact; 

5. Representing, directly or indirectly, that respondents’ so-called 
“olass-lined roofing will outlast any other kind or form of roofing; or 
that any of the aforesaid products will outlast our out-perform any 
other product or kinds of products or will perform in a manner or to a 
degree or extent contrary to fact; 

6. Representing, directly or indirectly, the respondents’ “fashion 
stone” is natural stone; or that any of said products are of a certain 
grade, quality or composition unless such is the fact ; 

7. Representing, directly or indirectly, that respondents will or can 
make all basements waterproof from the exterior without digging; or 
that respondents will or can install or construct any of the aforesaid 
goods or products or perform any of the aforesaid services in a man- 
ner or to a degree or extent contrary to fact; 

8. Representing, directly or indirectly, that the aforesaid products 
and services sold or performed by respondents are of first-class qual- 
ity, unless such is the fact ; 

9. Procuring the signature of purchasers on negotiable promissory 
notes without revealing to such purchasers that they are signing a 
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negotiable promissory note and revealing the.amount, terms:and \con-~ 
ditions of the promissory note;’or répresenting, directly or indirectly, 
that respondents themselves fiatiirion the contractual indebtedness: as- 
sumed by purchasers of the aforesaid is. and services unless: such 
is the fact. y ¥lisetib Vadis ‘oestqort 
OPINION OF THE COMMISSION |: wile) jonw 


By Drxon, Commissioner: 

The complaint in this matter charges respondents. with, primes 
methods of competition and unfair and deceptive acts, and. practices 
in violation of the Federal Trade Commission, Act through, misrepre- 
sentation with relation to prices, guarantees, business associations and 
affiliations, status of salesmen, and the composition, characteristics and 
quality of products and services offered or sold. _ It further alleges that 
respondents have induced purchasers without, their knowledge te sign 
negotiable _promissory notes providing for payment of. sae SINR 
charges in amounts not agreed tobythem. _. 

The hearing examiner, in his initial decision filed ee 21, ‘1961, as 
amended to correct a typographical error by. his order of, May. 15, 1961, 
found that all the charges in the complaint had been sustained by the 
evidence. . His decision contains an.order to cease and desist the prac- 
ticessofoundtobeillegal. 

Respondents have appealed from the initial decision. “hey have 
presented the issues in the following terms: (1) whether the complaint 
should be dismissed for alleged failure in the proof of the charges 
and (2) whether in any event, the complaint should be- dismissed as-to 
Youngstown Homes, Inc., Sas as to Sam Leonard and Samuel Mos- 
kowitz, individually, (hess of the alleged failure to,:show respon- 
sibility of these respondents for the practices charged. 

Respondents are Lifetime, Inc., a. Pennsylvania corporation, 
Youngstown Homes, Inc., a New Jersey corporation, and individuals, 
Sam Leonard and Somiral Moskowitz. The individual respondents 
each own 50% of the stock of the corporate respondents, and they are 
the corporations’ sole officers. Sam Leonard and Samuel Moskowitz 
are, respectively, president and, secretary-treasurer, of the corporate 
concerns. 

The business of the respondents is in the home improvement and 
home construction fields.* Respondents have engaged in advertising, 
offering for sale, and selling, and in, the installation. and.construction 
of houses, garages and home building materials including simulated 


*In this outline of the facts we use the term “respondents” to mean those respondents 
found by the examiner to be responsible for the acts and practices charged, but we reserve 


the question of the sufficiency of the evidence to sustain the charges asi to:certain of the 
respondents for later discussion and determination. 
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stone fronts, roofs, wathnnons, beatang. equipment and basement. water- 
proofing. 

The method of business employed is to tect ae products and 
services for sale in newspapers and other publications... Some of the 
advertisements were under respondents’ own names; others were car- 
ried under the name of Youngstown Industries. The latter com- 
pany is Youngstown Industries, Inc., a concern. separate:. from 
the respondents -and not. involved: in this proceeding... Youngs- 
town Industries and the respondents jointly advertised their sepa- 
rate products: and+services and shared the expenses of such adver- 
tisements. Under the arrangement, telephone inquiries to the numbers 
listed in the advertisements, which were generally telephone answering 
services, would be relayed to the company whose products were con- 
cerned, 1.e., Lifetime, Inc., and. Youngstown Homes, Inc., on the one 
hand, or aati pee sees on the other. 

Berdand responding to the advertisements were contacted by sales- 
men of the respondents. These salesmen would show literature to the 
prospects and would make oral representations concerning the goods 
and services offered, and they would induce purchasers to sign con- 
tracts and’enter into financial arrangements with respondents.. , 


The Issue on the Substantiality of the Evidence. 


As to the charge dealing with false representations on prices and 
offers to sell, the hearing examiner found that, contrary to their rep- 
resentations, respondents do not and will not make damp and leaking 
basements. dry: for $44.00, do not and will not sell a large and sub- 
stantial shell home of a aes adequate to accommodate a three com- 
partmented bathroom, kitchen with eating space, large picture win- 
dow and basement. for $1,995.00, do not and will not completely erect 
a garage for $300.00, do not a will not install a glass-lined roof for 
$66.00, do.not and al not install a genuine stone front or a simulated 
stone front. on a house for $44.00, do not and will not install a com- 
plete bathroom including fixtures for $44.00, and do not and will not 
sell a gas-forced air furnace complete with ducts and all equipment 
necessary for the operation thereof for $139.00...He further found 
that such price amounts were advertised for the purpose of inducing 
inquiry and that thereafter respondents undertook to sell the prospec- 
tive purchasers other and more expensive products and services. 

Respondents do not contend in most of the instances, as we under- 
stand their argument, that the products and services, as found to be 
represented, were available at the advertised prices. Their prin- 
cipal objection is to the examiner’s interpretation of their advertise- 
ments. Respondents say that the examiner has ignored qualifying 
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expressions in the various contested representations such as “for as 
low as” in reference to the shell house for $1,995; “$300 and up” and 
“delivered” as to the garage advertisement; “Additions, Repairs, Re- 
modeling, Alterations”, “No job too large or small”, and “Jobs done 
low as” referring to the home improvements advertisement; and 
other similar qualifying statements. Such qualifications in the vari- 
ous advertisements do not make the representations truthful. 

The advertisements of shell houses provide a good example for 
consideration. No shell house of the dimensions and quality repre- 
sented was available for $1,995.00. This the respondents do not deny 
but claim that a small shell frame (apparently a 16’ x 20’ structure, 
not including porch) would be built for the stated amount and that 
the expression “for as low as” in conjunction with the advertised 
price sufficiently demonstrated it to be the minimum price. In this 
instance, however, the house as represented, i.e., a substantial shell 
home adequate to accommodate a three compartmented bathroom, 
kitchen with eating space, large picture window and basement, was 
not available at the minimum price. This advertisement was no mere 
exaggeration; it illustrated a completely different structure from that 
which could be obtained at the advertised price. To that extent it was 
false and deceptive. Respondents’ reliance on Ostermoor & Co., Inc. 
v. Federal Trade Commission, 16 F. 2d 962 (2d Cir. 1927) [1S. & D. 
589], to justify or defend this and other pictorial deceptions is mis- 
placed. The Court’s holding in the case that there was no basis for 
the Commission’s finding that substantial numbers of purchasers had 
been misled and deceived would distinguish it from this proceeding. 
We also note that the case in certain respects appears not to be in 
accord with more recent developments in the law in this area, but we 
find no necessity for a discussion here of such considerations. 

Respondents’ garage advertisement offers a further example. No 
erected garage, as pictorially represented, would be sold for the price 
of $300. For that price respondents would deliver materials to con- 
struct the garage. The advertisement is false even though the words 
“and up” appear because no garage would be built for the minimum. 
The word “delivered” would fail in our opinion to instruct a prospec- 
tive purchaser to expect only the materials for a garage. 

As a further example for discussion we refer to the advertisement 
relating to bathrooms. Respondents assert that no one would be mis- 
led to believe they would receive a modern bathroom for $44.00, the 
price quoted in a typical advertisement, because it contains the words 
“Additions, Repairs, Remodeling, Alterations”, “No job too large or 
small” and “Jobs done low as”. In this instance it is the over-all 
impression received from the advertisement which creates the decep- 
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tion. The words “Modern Bathrooms” in large block letters so con- 
nect the illustration of a modern bathroom with the price of $44.00 
that the effect is to convey the impression that the offer is a modern 
bathroom for $44.00. The added language fails to dispel such an 
‘impression. Several witnesses testified that they believed from the 
advertisement that they could get a bathroom installed for the quoted 
price. No bathroom was available for such price, a fact not in dispute. 

We have examined the other contested advertisements and have con- 
sidered the evidence as to dry basements, glass-lined roofing, stone 
fronts, and automatic gas heat and conclude that in each case the 
advertisements, by illustration and otherwise, promise to provide at a 
certain low price merchandise and service which was not available 
at such price. We note, however, that on the advertisements for a 
dry basement the hearing examiner has construed such to mean that 
all basements are made waterproof. We do not believe that interpre- 
tation is correct and will amend the initial decision in this respect. 

That the goods or services offered were not available for the prices 
stated is clear from all the evidence including a tabulation of over 
$600,000.00 of respondents’ sales made between October 1957 and 
April 1958 covering 388 contracts. In that period it does not appear 
that even one sale was made of any of the above mentioned products 
and services at the prices advertised. Moreover, the testimony of 
various purchasers-witnesses makes clear that respondents did not seek 
to sell products and services at the low prices mentioned, but, through 
salesmen, advised prospective purchasers that the goods were not avail- 
able or that they would not want them. We concur in the examiner’s 
findings on this question. Respondents’ exceptions, therefore, to the 
substantiality of the evidence on the above discussed charge are 
rejected. 

We note that in Better Living, Inc., et al. v. Federal Trade Com- 
mission, 259 F. 2d 271 (3d Cir. , 1958) [6S. & D. 453], the Third Circuit 
Court of Appeals affirmed per curiam the Commission’s order which 
included a prohibition against representing that articles are offered 
for sale at a certain price or under certain conditions when such offer 
is not a bona fide offer to sell the articles so, and as, offered. 

We have considered the points raised by the respondents on the hear- 
ing examiner’s findings as to the other specific charges, and we are satis- 
fied that in each instance these findings are supported by substantital 
evidence. 

Among such charges is one that respondents have falsely repre- 
sented that their products sold and services performed would be of the 
first grade and the highest quality. The hearing examiner found this 
allegation supported by the record, to which finding respondents take 
exception. They say they have not so represented; that their repre- 
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sentation of “first class” is a customary claim of American suppliers 
and artisans and is no more than pufling. 

Respondent’s advertising representations as to quality of work and 
materials include this statement : : 


We at Youngstown Industries [meaning Lifetime, Inc.] unconditionally and 
unequivocally guarantee in writing first class craftsmanship and materials. We 


further agree to furnish especially trained mechanies to assure proper installa- 
tion. Absolute satisfaction shall be yours. 

The Commission is satisfied that this would be read by many pros- 
pective purchasers as assuring them that the job and the materials used 
would be of the first grade and highest quality. Such an. absolute as- 
surance of quality in a field. in which grade and quality distinctions 
can be and are made and where quality is of prime importance to pros- 
pective purchasers cannot be regarded in the category of puffing. This 
is especially so when consideration is given to the form in which the 
representation appears, that is, a guarantee of the premium nature of 
the work and materials. 

The examiner found that not all of the aaciis sold and services per- 
formed by respondents were of first class quality, and the record con- 
tains substantial evidence to support such finding.. Respondents’ con- 
tentions on this and the questions as to other specific charges here con- 
sidered are rejected. 


Responsibility of Youngstown Homes, Inc., and individuals. 


Sam Leonard and Samuel Moskowitz each own 50% of the stock in 
Lifetime, Inc., a Pennsylvania Corporation, and Youngstown Homes, 
Inc., a New Jersey corporation, the corporate respondents. They are, 
respectively, president and secretary-treasurer of both corporations. 
All formulation of policy, direction and control of the corporations 
is in their hands. There are no other. officers. In 1956 Sam Leonard 
and Samuel Moskowitz signed Stipulation No. 8807 with the Federal 
Trade Commission for Lifetime, Inc., agreeing not to engage in cer- 
tain unfair and deceptive acts and practices. We believe that the 
examiner’s findings as to the responsibility of the individuals are fully 
supported by the record. 

Moreover, the individuals charged have done business through. one 
corporation after another. Lifetime, Inc., incorporated sometime in 
1952, ceased its active operations in October 1959, about the same time 
as the complaint in this proceeding was issued, and the business there- 
after was largely continued through Youngstown Homes, Inc. Re- 
spondents Leonard and Moskowitz each own 25% of the stock of 
another corporation, Standard. American, Inc., with offices at 6701 
North Broad Street, Philadelphia, Pennsylvania, the same address 
as that used by Pirate! Inc. The record shows that Sam Leonard 
is president and that Siel Moskowitz is treasurer of Standard 
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American, Ine., and that such corporation is engaged in advertising 
and belliays items relating to home improvement, repairs and altera- 
tions, including» certain of the products involved in this proceeding. 

To make the order’in this matter fully effective in preventing the 
unfair practices as charged and found, it is essential that respondents 
Leonard and Moskowitz be haieiaatiy included in such prohibition. 
The cases clearly sustain the Commission’s authority in this connection. 
Federal Trade Commission v. Standard Education Society, et al., 302 
U.S. 112, 120 (1937) [2 S: & D. 429]; Steelco Stainless Steel, Inc., et al. 
v. Federal Trade Commission, 187 F. 2d 698, 697 (7th Cir., 1951) 
{5.S. & D. 265]. See also the Commission decision in Z’rans-Conti- 
nental Clearing House, Iné., et al., Docket No. 7146 (October 20, ue) 
and cases cited therein. 

Respondents also contend that there is no evidence of the eicdicik 
of Youngstown Homes, Inc., in the practices charged to be illegal. It 
is apparent from eacudsitel answer to the complaint that respondent 
“Youngstown: Homes, Inc., shares the responsibility for the unfair 
practices alleged and proved. For example, respondents admit .in 
Paragraph Three of their answer that-the corporate respondents have 
caused products:sold and services rendered by them to be advertised 
in newspapers and other publications appearing under the name 
Youngstown Industries and that salesmen contact customers on behalf 
or corporate respondents. Another example is contained in Para- 
graph Six of the answer where respondents admit in part “that the 
advertising; as in all advertising, was placed by corporate respondents 
for the purpose of having prospective purchasers make inquiries re- 
specting said goods and services offered for sale.” (Emphasis sup- 
plied.) . 

We conclude from the ‘admissions and from the evidence that the 
business of the two corporations was so interwoven as to make both 
corporations responsible for the acts and practices herein charged and 
proved. The contentions regarding the responsibility of Youngstown 
Homes, Inc., and the individual respondents are rejected. 

We note that the order is inappropriate in several respects. The 
findings on certain items cover both products and services whereas the 
order on some such items is‘restricted to merchandise. Paragraph 6 
of the order in referring to “fashion stone” does not appear to conform 
to the finding on the subject. Certain of the prohibitions use the 
phrase “unless such is the fact” or similar expressions which should 
be eliminated. The initial decision will be modified as to these matters. 

Additionally, the initial decision in part (c) of paragraph 7 thereof 
will be modified to make clear that respondents are not affiliated with 
Youngstown Industries, Inc., except that these parties engage in a 
joint ‘advertising activity. 
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Respondents’ appeal is denied. It is directed that the initial deci- 
sion be modified in conformity with the views herein expressed and 
that, thereafter, the initial decision, as so modified, be adopted as the 
decision of the Commission. An appropriate order will be entered. 


FINAL ORDER 


This matter having been heard by the Commission upon respond- 
ents’ appeal from the hearing examiner’s initial decision, and upon 
briefs and oral argument in support thereof and in opposition there- 
to; and 

The Commission, for the reasons stated in the accompanying opin- 
ion, having denied the respondents’ appeal, and having directed that 
the initial decision be modified to conform to its views expressed 
in the opinion, and that, thereafter, such decision, as modified, be 
adopted as the decision of the Commission : 

It is ordered, That the first line in part (a) of paragraph 6 of the 
Findings of Fact contained in the initial decision be, and it hereby 
is, modified to read as follows: 

(a) that basements are made waterproof for $44.00; 

It is further ordered, That the first sentence of part (c) of para- 
graph 7 of the Findings of Fact contained in the initial decision be, 
and it hereby is, modified to read as follows: 

(c) Respondents are not a part of or in any manner affiliated with 
Youngstown Kitchens, a division of ‘American Radiator and Standard 
Sanitary Corporation, 520 South Ellsworth Avenue, Salem, Ohio, nor 
are they a part of, or affiliated with, Youngstown Industries, Inc., of 
Philadelphia, Pennsylvania, except that as to the latter there is a 
joint activity. 

It is further ordered, That the order contained in the initial decision 
be, and it hereby is, modified to read as follows: 

It is ordered, That respondents Lifetime, Inc., a corporation, and 
its officers, and Youngstown Homes, Inc., a corporation, and its offi- 
cers, and Sam Leonard and Samuel Moskowitz, individually and as 
officers of each of the said corporations, and respondents’ representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of houses, garages or building materials and supplies, including 
simulated stone fronts, roofs, bathrooms, heating equipment and 
basement waterproofing or any other articles of merchandise is com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that merchandise or service 
is offered for sale when such offer is not a bona fide offer to sell the 
merchandise or service so offered, or that. merchandise or service is 
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offered for sale at a specified price unless the price so represented is 
in fact the price of the merchandise or service offered for sale; 

2. Representing, directly or indirectly, that said products or serv- 
ices are guaranteed unless the nature and extent of.the guarantee.and 
the manner in which the guarantor will perform thereunder are 
clearly and conspicuously disclosed and respondents do in fact fulfill 
all of their requirements under the terms of the said guarantee; 

3. Representing, directly or indirectly, that respondents are a part 
of or affiliated with Youngstown Kitchens, or Youngstown Industries, 
Inc., a Pennsylvania corporation; or misrepresenting respondents’ 
connection or affiliation with any other person, firm or corporation; 

4. Representing, directly or indirectly, that respondents’ salesmen 
are sales managers or owners of Youngstown Kitchens, or otherwise 
misrepresenting the business or professional status which respond- 
ents’ salesmen occupy ; 

5. Representing, directly or indirectly, that respondents’ so-called 
“glass-lined” roofing will outlast any other kind or form of roofing; 
or otherwise misrepresenting the lasting or performance qualities of 
the aforesaid products in relation to any other product or kinds of 
products or misrepresenting the performance qualities of said prod- 
ucts in any other manner; 

6. Representing, directly or indirectly, that respondents’ simulated 
or so-called stone is natural stone; or otherwise misrepresenting the 
grade, quality or composition of any of said products; 

7. Representing, directly or indirectly, that respondents will or can 
make all basements waterproof from the exterior without digging; 

8. Representing, directly or indirectly, that respondents’ products 
or services which are defective or deficient sold or performed by re- 
spondents are of first-class quality ; 

9. Procuring the signature of purchasers on negotiable promissory 
notes without revealing to such purchasers that they are signing a 
negotiable promissory note and revealing the amount, terms and con- 
ditions of the promissory note; or representing, directly or indirectly, 
that respondents themselves finance the contractual indebtedness as- 
sumed by purchasers of the aforesaid goods and services. 

It is further ordered, That the initial decision as so modified be, and 
it hereby is, adopted as the decision of the Commission. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist contained 
in the initial decision as modified. 
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In THR: Matter oF 
MASTER MERCHANDISE CORPORATION ET AL. 


pig ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL —— 
aie: ACT 


Docket 8152. Comnloint,. Oct, 24, 1960—Decision, Dec. 1, 1961, : 


Order, issued “in default, requiring. New York City distributors of perfume. to 
jobbers and retailers to cease using fictitious: prices and misrepresenting 
the place of.origin, by such practices..as printing on stickers attached to 
the packaging cartons of perfumes, “$18.50,” and. on circulars, “Retail 
Price 1 FL. OZ. $18.50"; and ‘printing on stickers on cartons “Concentre 
fabrique avec essences de France” in connection with the tricolor of pai 
and the brand names “Rué De L’Amour” and “Cafe BOnEST: : 


ComPLAINT 


Pursuant to the provisions of the Federal ‘Trade Commission Act, 
and by virtue of the authority vested in it | by said Act, the Federal 
Trade Commission, having reason to believe that Master ‘wiaheiitidtisa 
Corporation and Codell, Inc., corporations, and Morris Pearlman, 
individually and as an officer a said corporations, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues ‘its complaint stating 
its charges in that respect as follows: 

Paracraru 1. Respondents Master Merchandise Corporation ‘and 
Codell, Inc., are corporations organized, existing and doing busi- 
ness under and by virtue of the laws of the State of New York, with 
their principal office and place of business located at 1170 Broadway, 
in the City of New York, State of New York. 

Respondent Morris Parnes is an officer of the corporate respond- 
ents. He formulates, directs and controls the acts and practices of 
the corporate respondents, including the acts and practices herein- 
after set forth. His address is the same as that of the corporate 
respondents. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of perfume to distributors, jobbers and to retailers for resale to 
the public. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of Bune 4 in the State 
of New York to purchasers thereof located in various other States of 
the United States, and maintain, and at all times mentioned herein 
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have maintained, a substantial course of trade in said products in 
COUREHERSR: as “commerce” is defined in the Federal Trade Commission 
ct. 

Par. 4.. In the course and conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition, 
in commerce, with corporations, firms and individuals in the sale of 
perfumes of the same kind and nature as that sold by respondents. 

Par. 5. Respondents, for the purpose of inducing the purchase of 
their products, have engaged in the practice of using fictitious prices 
in connection therewith, and misrepresenting the place of origin by 
the following methods and means: 

(a) By attaching, or causing to be attached, stickers to the cartons 
in which their perfumes are packaged upon which the amount of $18.50 
is printed and by printing the statement “Retail Price 1 FL. OZ. 
$18.50” on circulars distributed to customers and prospective pur- 
chasers, thereby representing that the usual and customary retail price 
of their said perfumes is $18.50. 

(b) By attaching, or causing to be attached, stickers to the cartons 
in which their perfumes are packaged upon which are printed the 
words “Concentre fabrique avec essences de France” in connection 
with the tricolor of France and by printing the word “Paris” and 
the brand names “Rue De L’Amour” and “Cafe Rouge” on the cartons 
of certain of their perfumes, thereby representing that said ee ea 
had been imported from France. 

Par. 6. Said statements and representations were false, misleading 
and deceptive. In truth and in fact: 

(a) The amount of $18.50 is a fictitious retail price and greatly in 
excess of the price at which said perfumes were usually and custom- 
avily sold at retail. 

(b) Said perfumes were not imported from France but were com- 
pounded in the United States. While smal] amounts of essences 1m- 
ported from France may have been used in compounding said perfumes, 
the major portion of the ingredients was of domestic origin. 

Par. 7. There is a preference on the part of a substantial portion 
of the public for French perfumes. 

Par. 8. By the aforesaid practices respondents place in the hands 
cf retailers means and instrumentalities by and through which they 
may be misleading the public as to the usual and customary retail 
price and place of origin of their said perfumes. 

Par. 9. The use by respondents of the aforesaid false, misleading 
ind deceptive statements, representations and practices has had, and 
now ‘has, the capacity and tendency to mislead members of the pur- 
shasing public into the erroneous and mistaken belief that said state- 
nents and representations were and are true and into the purchase of 
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substantial quantities of respondents’ products by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ents from their competitiors and substantial injury has thereby been, 
and is being, done to competition in commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of respondents’ 
competitors and constituted, and now constitute, unfair methods of 
competition, in commerce, within the intent and meaning of the net al 
Trade Commission Act. | 


Mr. Morton Nesmith for the Commission. 
Respondents, pro se. 


Inrr1au Decision py Epnear A. Burrie, Heartne EXAMINER 


The Federal Trade Commission on October 24, 1960, issued and 
thereafter served its complaint in this proceeding charging the re- 
spondents hereinabove named with having engaged in unfair and 
deceptive acts and practices and unfair methods of competition in 
commerce in violation of the Federal Trade Commission Act, by mak- 
ing various misrepresentations in connection with the sale and dis- 
tribution of perfumes by them. Although duly served with said com- 
plaint, respondents failed to file answer thereto within thirty (30): 
days as required by Section 3.7 of the Commission’s Rules of Prac- 
tice for Adjudicative Proceedings and by the notice served with said 
complaint which also specified the time and place of hearing. 

Thereafter, upon required notice, a hearing was held on March 23, 
1961, in Washington, D.C., before the undersigned hearing examiner, 
PRonctotare duly eel to hear this proceeding. No appearance 
was made at said hearing by the respondents. Counsel in support of 
the complaint thereupon moved that, in view of the failure of the 
respondents to appear and show cause, the case be closed for the taking 
of testimony as to said respondents, and that in accordance with. 
Section 3.7(b) of the Rules of Practice, the hearing examiner find 
the facts to be as alleged in the complaint. Counsel submitted a form 
of proposed order and moved that said order be entered against the 
respondents herein. The undersigned granted said motion to the 
extent that findings and conclusions would be made, based upon the 
allegations of the complaint, and that the proposed order would be 
taken into consideration in the framing of an appropriate order. 

This proceeding having now come on for final consideration as to 
the respondents herein on the complaint and the proposed order of. 
counsel supporting the complaint, and it appearing that the order 
proposed covers all of the allegations of the complaint and provides: 
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for an appropriate disposition of this proceeding as to said respond- 
ents, the undersigned finds that this proceeding is in the interest of the 
public and, in accordance with Section 3.7 of the Rules of Practice, 
makes the following findings as to the facts, conclusion and order: 


FINDINGS OF FACT 


1. Respondents Master Merchandise Corporation and Codell, Inc., 
are corporations organized, existing and doing business under and 
by virtue of the laws of the State of New York, with their principal 
office and place of business located at 1170 Broadway, in the City of 
New York, State of New York. 

Respondent Morris Pearlman is an officer of the corporate respond- 
ents. He formulates, directs and controls the acts and practices of 
the corporate respondents, including the acts and practices herein- 
after set forth. His address is the same as that of the corporate 
respondents. 

2. Respondents are now, and for some time last past have been, 
engaged in the advertising, offering for sale, sale and distribution of 
perfume to distributors, jobbers and to retailers for resale to the 
public. 

3. In the course and conduct of their business, respondents now 
cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various other States of 
the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said products in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

4, In the course and conduct of their business, at all times men- 
tioned herein, respondents have been in substantial competition, in 
commerce, with corporations, firms and individuals in the sale of 
perfumes of the same kind and nature as that sold by respondents. 

5. Respondents, for the purpose of inducing the purchase of their 
products, have engaged in the practice of using fictitious prices in 
connection therewith, and misrepresenting the place of origin by the 
following methods and means: 

(a) By attaching, or causing to be attached, stickers to the cartons 
in which their perfumes are packaged upon which the amount of 
$18.50 is printed and by printing the statement “Retail Price 1 FL. 
OZ. $18.50” on circulars distributed to customers and prospective 
purchasers, thereby representing that the usual and customary retail 
price of their said perfumes is $18.50. 

(b) By attaching, or causing to be attached, stickers to the cartons 
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in which their perfumes are packaged upon which are printed the 
words “Concentre fabrique avec essences de France” in connection 
with the tricolor of France and by printing the word “Paris” and 
the brand names “Rue De L’Amour” and “Cafe Rouge” on the cartons 
of certain of their perfumes, thereby representing that said perfumes 
had been imported from France. 

6. Said statements and representations were false, stents and 
deceptive. In truth and in fact: 

(a) The amount of $18.50 is a fictitious retail price a ai greatly m 
excess of the price at which said perfumes were usually and cus- 
tomarily sold at retail. 

(b) Said perfumes were not imported from France but were com- 
pounded in the United States. While small amounts of essences im- 
ported from France may have been used in compounding said per- 
fumes, the major portion of the ingredients was of domestic origin. 

7. There is a preference on the part of a substantial portion of the 
public for French perfumes. 

8. By the aforesaid practices respondents place in the hands of 
retailer means and instrumentalities by and through which they may 
be misleading the public as to the usual and customary retail price 
and place of origin of their said perfumes. 

9. The use by respondents of the aforesaid false, misleading and 
deceptive statements, representations and practices has )iad, and now 
has, the capacity and tendency to mislead members of the purchasing 
public into the erroneous and mistaken belief that said statements 
and representations were and are true and into the purchase of sub- 
stantial quantities of respondents’ products by reason of said errone- 
ous and mistaken belief. As a consequence thereof, substantial trade 
in commerce has been, and is being, unfairly diverted to respondents 
from their competitors and substantial injury has thereby been, and 
is being, done to competition in commerce. 


CONCLUSIONS 


The aforesaid acts and practices of respondents, as herein alleged, 
were, and are, all to the prejudice and injury of respondents’ competi- 
tors ad constituted, and now constitute, unfair methods of competi- 
tion, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. Accordingly, since this proceeding is in the 
public interest, the following order shall issue: 


ORDER 


It is ordered, That respondents Master Merchandising Corpora- 
tion, a corporation, and Codell, Inc., a corporation, and their officers, 
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and Morris Pearlman, individually and as an officer of said corpora- 
tions, and respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of perfumes, or related products in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, on tags attached to the 
cartons in which their products are packaged, in advertising of their 
said products, or by any other manner or means, that any amount is 
the retail price of their products when such amounts are in excess of 
the prices at which said products are usually and customarily sold at 
retail. 

2. Using the words or terms “Concentre fabrique avec essences de 
France,” “Paris,” “Rue De L’Amour,” “Cafe Rouge” or the tricolor 
of France or any other French word, term or depiction in connection 
with products not compounded in France or representing in any 
other manner, directly or indirectly, that any product compounded 
in the United States is compounded in France. 

3. Placing in the hands of others any means or instrumentality by 
and through which they may mislead the public as to any of the mat- 
ters and things set out in Paragraphs 1 and 2 hereof. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on the 1st day of De- 
cember, 1961, become the decision of the Commission; and, accord- 
ingly: 

_ [tts ordered, That respondents herein shall, within sixty (60) days 
after service upon them of this order, file with the Commission a, re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


In THE MATTER OF 


DAMAR,. PRODUCTS, INC., ALSO DOING BUSINESS AS 
. MRS. DOROTHY DAMAR, ET AL. 


ORDER, ETC.,; IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 
Docket 7769. Complaint, Feb. 4, 1960—Decision, Dec. 6, 1961 


Onder requiring Elizabeth, N. J., sellers of a device designated as a “Cushion 
Vibrator,” and.as a “Salon: Vibrator” when sold in connection with their 
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“Salon Vibrator Plan” which provided for a low-calorie diet, to cease 
representing falsely in advertising that the device and “Plan” would cause 
a reduction in body weight and would tone and firm sagging muscles, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Damar Products, 
Inc., a corporation, also doing business as Mrs. Dorothy Damar, and 
David W. Margulies, Francis D. Margulies, and Isaac G. Margulies, 
individually and as officers of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapPH 1. Respondent Damar Products, Inc., also doing business 
as Mrs. Dorothy Damar, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of New Jersey, 
with its principal office and place of business located at 250 Damar 
Building in the City of Elizabeth, State of New Jersey. 

Respondents David W. Margulies, Francis D. Margulies, and Isaac 
G. Margulies are officers of the corporate respondent. They formu- 
late, direct and control the acts and practices of the corporate respond- 
ent, including the acts and practices hereinafter set forth. Their 
address is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of miscellaneous items of merchandise, including a device as 
“device” is defined in the Federal Trade Commission Act. Such de- 
vice operates by electrical current and is and has been designated as a 
“Cushion Vibrator” and, when sold in connection with respondents’ 
so-called “Salon Vibrator Plan”, as a “Salon Vibrator.” 

Par. 3. Respondents cause the said device, when sold, to be trans- 
ported from their place of business in the State of New Jersey to 
purchasers thereof located in various other states of the United States 
and in the District of Columbia, both for rental and sale. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said device in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. The volume of business in such 
commerce has been and is substantial. 

Par. 4. In the course and conduct of their aforesaid business, re- 
spondents have disseminated, and have caused the dissemination of, 
certain advertisements concerning the said device by the United States 
mails and by various means in commerce, as “commerce” is defined in 
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the Federal Trade Commission Act, for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
said device; and respondents have disseminated, and caused the dis- 
semination of, advertisements concerning said device by various means 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, the purchase of said device in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated as hereinabove set forth 
are the following: 


GET IN SHAPE FOR SUMMER... NOW WITH THE FAMOUS SALON 
VIBRATOR PLAN! 


x * * 


Here’s How the New Improved Salon Vibrator Plan Helps You! * Tone and 
firm sagging muscles with stimulating massage * Relieve muscular tension, aches 
and pains susceptible to massage * Smooth your silhouette with simple caloric 
and posture control. 

The Salon Vibrator Plan, used by thousands of women, saves you the cost 
of expensive salon treatments—enables you to reduce in the privacy of your 
home by simply following the caloric control diet guide to a “slim silhouette!” 


x ke * 


Following this simple 28 day plan works wonders in helping you to achieve 
the slimmer figure you have often admired. 


* * * 

At the end of a busy day, soothing vibration helps to relieve many of the 
tensions that plague practically everyone. Just plug it in while you relax in 
your favorite chair, reading or watching TV. Your Salon Vibrator does all 
the work, stimulating you with its passive massage. 

Par. 6. Through the use of the statements in the aforesaid ad- 
vertisements, and others similar thereto not specifically set out herein, 
respondents have represented and are now representing, directly and 
by implication, that said device used in connection with a “Plan” which 
provides for a low-calorie diet : 

1. Is of value in causing a reduction of body weight. 

2. Will tone and firm sagging muscles. 

Par. 7. The said advertisements were and are misleading in ma- 
terial respects and constitued, and now constitute, “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact the use of said device, alone or in conjunction 
with the restricted diet provided by respondents’ plan: 

1. Is of no value in causing a reduction of body weight. Any 
reduction in weight that might result from the use of respondents’ 
plan will be brought about by the reduction in the caloric intake and 
not by the use of the device. 

2. Will not tone or firm sagging muscles. 

693-490-6481 


1266 FEDERAL TRADE’ COMMISSION DECISIONS 
Decision 59 E.T.C. 


Par. 8. The dissemination by the respondents of the false ad- 
vertisements, as aforesaid, constituted, and now constitutes, unfair 
and deceptive acts and practices, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Mr. Harold H. Kennedy for the Commission 

Blum, Jolles, Haimoff, Szabad & Gersen, by Messrs. Daniel Gersen, 
Warren F. Schwartz and Leonard M. Speier, New York, N.Y., for 
Respondents. 


Inrrrau Dectsion By Loren H. Laveniin, Hearrne EXAMINER 


This proceeding is brought under the Federal Trade Commission 
Act? and involves charges of misleading advertising in commerce 
with respect to the value of a cushion vibrator device in the reduction 
of body weight and the toning and firming of sagging muscles. Re- 
spondents deny having made any such representations. As a sep- 
arate defense the respondents Francis D. and Isaac G. Margulies deny 
that they, or either of them, direct the acts and practices of the cor- 
porate respondent. All respondents also contend that the Post Office 
Department had approved the advertisements in question before they 
were disseminated, and that, in any event, they have discontinued the 
practices complained of, and pray for dismissal of the complaint. 

The complaint issued February 4, 1960, and was duly served. On 
March 25, 1960, respondents filed a petition for dismissal of the com- 
plaint because (1) the advertisements referred to in the complaint, 
alter considerable correspondence and discussion, had been approved 
by the office of the Solicitor of the Post Office Department prior to 
their printing and dissemination by respondents; (2) that respondents 


1 Insofar as material hereto, § 12 and § 15 of the Federal Trade Commission Act provide: 

“Sec. 12(a). It shall be unlawful for any person * * * or corporation to disseminate, 
or cause to be disseminated, any false advertisement— 

(1) By United States mails, or in commerce by any means, for the purpose of] inducing, 
or which is likely to induce, directly, or indirectly, the purchase of * * devices * * 

(b) The dissemination or the causing to be disseminated of any false advertisement 
within the provisions of subsection (a) of this section shall be an unfair or deceptive act or 


practice in commerce within the meaning of section 5 [of the Federal Trade Commission 
acu. 


“Sec. 15. For the purposes of [section 12] * * *— 

(a)(1) The term ‘false advertisement’ means an advertisement * * * which is mis- 
leading in a material respect; and in determining whether any advertisement is mislead- 
ing, there shall be taken into account (among other things) not only representations 
made or suggested by statement, word, design, device, * * * or any combination thereof, 
but also the extent to which the advertisement fails to reveal facts material in the light 
of such representations or material with respect to consequences which may result from 
the use of the commodity to which the advertisement relates under the conditions pre- 
ee: in said advertisement, or under such conditions as are ordinary or unusual. * * * 

s s * * a * 

(8) The term ‘device’ (except when used in subsection (a) of this section) means 
instruments, apparatus, and contrivances, including their parts and accessories, intended 
* * * (2) to affect the structure or any function of the body of man * * *,” 
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have substantially discontinued the sale of the devices in question and 
are seeking to dispose of the comparatively small number left on hand 
by certain advertising from which the language complained of in this 
proceeding has been deleted, and such language will not be repeated 
in any other advertising, since there will be no occasion to do so; and 
(3) generally, that as a matter of justice and fair play to respondents 
and to the public, the Commission in its discretion should withdraw 
its complaint. 

The Commission’s counsel filed his answer in opposition to said 
petition for dismissal on April 22, 1960. The hearing examiner denied 
said petition on that date. On April 26, 1960, respondents, without 
authorization, filed a reply to said answer. Upon careful examination 
of respondents’ said reply, the hearing examiner determined that 
nothing therein contained required a reconsideration of such prior 
denial. Respondents’ answer to the complaint herein had been filed 
on April 12, 1960. 

Hearings were held in New York City on May 11 and 12 and August 
9, 1960, whereat Commission’s counsel presented evidence in support 
of the complaint. On August 9, 1960, he rested the case-in-chief, 
subject only to the later submission of a stipulation of fact then in 
negotiation between him and respondents’ counsel. Subject to, and 
inclusive of, such proposed stipulation, respondents then moved to 
dismiss the complaint, and argued the same. Ruling thereon was 
deferred and now is incorporated herein, based upon all the evidence 
in the case, and confirmed by the denial of respondents’ proposed 
order that the complaint should be dismissed. 

At the final hearing held in New York City January 17, 1961*, the 
said stipulation of fact having been fully agreed upon and executed, 
the same was offered and received in evidence and the rest of the 
Commission’s case was made final. Respondents then presented their 
evidence, pursuant to agreement of counsel, by way of affidavit stating 
that the affiant, Daniel Gersen, who is one of the attorneys for respond- 
ents, would, if present, testify as set forth in his said affidavit. Re- 
spondents then rested their defense. No rebuttal evidence was pre- 
sented ; the case was closed for the taking of evidence, and the parties 
were given until March 20, 1961, to submit their respective proposed 
findings, conclusions and order, all of which were filed in due course. 
Respondents also filed a “Reply to Government’s Brief” on March 27, 
1961, which is not provided for in the Commission’s Rules, and was 
‘not specially authorized by the hearing examiner to be filed. Never- 
theless, it has been carefully considered by the examiner in deciding 
this case. 

The hearing examiner has carefully and fully considered the whole 
record, taking into consideration his observation of the appearance, 


*As amended by final order. 
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conduct, and demeanor of the witnesses who appeared before him. All 
procedural matters have been thoroughly reviewed and all arguments, 
proposals and briefs of counsel have been studied in the light of the 
record. Upon all such considerations, the examiner finds generally 
that the Commission has sustained the burden of proof incumbent 
upon it, and has established by substantial and credible evidence, and 
the fair and reasonable inferences arising therefrom, all the material 
allegations of the complaint. He further finds that the evidence sub- 
mitted by respondents on their special defenses, hereinafter set forth, 
has failed to establish facts constituting any valid defense to the viola- 
tions of the Federal Trade Commission Act herein found as charged 
in the complaint. 

All proposed findings of fact and conclusions of law, submitted 
by the respective parties, which are not incorporated herein either 
as submitted or in substance and effect, have been rejected. The pro- 
posed order submitted by Commission’s counsel has been adopted, 
with an additional paragraph, however, dismissing the complaint as 
to the respondents Francis D. and Isaac G. Margulies in their indi- 
vidual capacities only. 

More specifically, upon the whole record, the examiner makes the 
following 

FINDINGS OF FACT 


1. Respondent Damar Products, Inc., also doing business as Mrs. 
Dorothy Damar, is a corporation organized, existing and doing busi- 
ness under and by virtue of the laws of the State of New Jersey, with 
its principal office and place of business located at 250 Damar Build- 
ing, in the City of Elizabeth, State of New Jersey. 

2. Respondent David W. Margulies is the president of the cor- 
porate respondent, and as such officer, he is the respondent herein who 
formulates, directs and controls the acts and practices of such corpora- 
tion, including the acts and practices hereinafter set forth. His ad- 
dress is the same as that of the corporate respondent. 

8. It is admitted in the answer that respondents Francis D. Margu- 
lies and Isaac G. Margulies are also officers of the respondent cor- 
poration, but it is denied that they formulate, direct and control the 
acts and practices of such corporation. The evidence fails to establish 
that either of these respondents has anything to do with formulating, 
directing or controlling any of the corporate acts and practices, in- 
cluding those charged in the complaint as violative of the Federal 
Trade Commission Act. All of these matters are clearly the responsi- 
bility of respondent David W. Margulies (in some admitted coopera- 
tion with certain unnamed persons who are not respondents herein 
nor are they executives of said corporation). : 
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4. Francis D. Margulies is the brother of David W. Margulies, and. 
Isaac G. Margulies is their father. Francis D. and Isaac G. Margulies: 
hold only a nominal amount of stock each in Damar Products, Ine. 
Francis D. Margulies runs his own printing business, while Isaac G. 
Margulies, who is the corporate treasurer, is in his late sixties, has 
been retired from his own business for some years, and spends his time 
largely playing golf, although, during certain seasons, he does spend 
several days a week working in the business office of the respondent 
corporation. Upon this record counsel supporting the complaint does 
not ask for an order against either Francis D. or Isaac G. Margulies, 
except in their respective official capacities. An order to such effect 
is appropriate and in accord with principles now well established by 
Commission decisions. See Soma Advertising Agency, a corporation, 
et al., Docket 7214 (Opinion of the Commission February 14, 1961) 
and cases cited in the initial decision therein, viz. : Docket 7146, 7’rans- 
Continental Clearing House, Inc., et al.; Docket 7016, Basic Books, 
Inc., et al.; and Docket 6445, Kay Jewelry, Ine. 

5. Respondents are now, and for some time last past have been, 
engaged in the advertising, offering for sale, sale and distribution of 
miscellaneous items of merchandise, including a device as “device” 
is defined in the Federal Trade Commission Act. Such device oper- 
ates by electrical current and is and has been advertised and designated 
as a “Cushion Vibrator,” and, when sold in connection with respond- 
ents’ so-called “Salon Vibrator Plan”, as a “Salon Vibrator”. The 
prices for which this device has been sold range from $39.95 down to 
$12.95. 

6. Respondents cause the said device, when sold, to be transported 
from their place of business in the State of New Jersey to purchasers 
thereof located in various other states of the United States and in 
the District of Columbia, both for rental and sale. Respondents have 
maintained a course of trade in said device in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. The volume of busi- 
ness in such commerce is admitted to be and has been substantial. 

7. In the course and conduct of their aforesaid business, respond- 
ents have disseminated, and have caused the dissemination of, adver- 
tisements concerning the said device by the United States mails and by 
various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of said device; 
and respondents have disseminated, and caused the dissemination of, 
advertisements concerning said device by various means for the purpose 
of inducing and which were likely to induce, directly or indirectly, 
the purchase of said device in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 
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8. Various advertisements containing words and pictures which are 
misleading in a material respect are in the record as Commission’s 
Exhibits 2-C, 3-B, to 3—-D inclusive, 4-C, 4-E to 4—-M inclusive, 7, 8 
and 9. They contain, among other misrepresentations, such language 
as that set forth in the complaint as follows: 


GET IN SHAPE FOR SUMMER... NOW WITH THE FAMOUS SALON 
VIBRATOR PLAN! 


ke 


Here’s How the New Improved Salon Vibrator Plan Helps You!. * Tone and 
firm sagging muscles with stimulating massage. * Relieve muscular tension, 
aches and pains susceptible to massage. * Smooth your silhouette with simple 
caloric and posture control. 

The Salon Vibrator Plan, used by thousands of women, saves you the cost 
of expensive salon treatments—enables you to reduce in the privacy of your home 
by simply following the caloric control diet guide to a “slim silhouette!” 


x Ok 


Following this simple 28 day plan works wonders in helping you to achieve 
the slimmer figure you have often admired. 


* *k 


At the end of a busy day, soothing vibration helps to relieve many of the 
tensions that plague practically everyone. Just plug it in while you relax in 
your favorite chair, reading or watching TV. Your Salon Vibrator does all 
the work, stimulating you with its passive massage. 

9. The general tenor and effect of respondents’ said advertising, 
formerly and still in use in more or less changed form, is not to empha- 
size dieting as is argued by respondents, but to sell the said vibrator 
device; and since those who read the advertisements are not required 
to dissect and analyze the words used in detail, only one conclusion can 
be reached, which is that the advertisements cause the average person 
of ordinary intelligence, let alone the ignorant, to believe the vibrator 
alone is of value in causing body-weight reduction and will also tone 
and firm sagging muscles, even though reference is made in such adver- 
tisements to a so-called “Plan” which also includes provisions for 
following a low-calory diet. Respondents have not and do not manu- 
facture or sell such a diet in conjunction with the device in question, 
so far as the record reveals. Nor is any such claim made by respond- 
ents. From a study of the advertisements, it is clear that through the 
use of the aforesaid advertisements respondents have represented and 
are now representing, both directly and by. reasonable implication, 
that said device, when used in connection with a “Plan” which provides 
for a low-calory diet, is of value in causing a reduction of body 
weight, and will tone and firm sagging muscles, 
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10. The said advertisements were and are misleading in material 
respects and constituted, and now constitute, “false advertisements” 
as that term is defined in the Federal Trade Commission Act, since the 
representations made are “misleading in a material respect”; that 
is, will advantageously “affect the structure or any function of the 
body of man”. Certainly official notice can be taken of the desire 
of the vast majority of people in America, particularly the female 
sex, to retain their grace and figure. The attractiveness of an ap- 
paratus which can be so conveniently used as respondents’ vibrator 
to bring about health, youth, and beauty, with no great physical effort 
or financial or other deprivation on the part of the female user, 
is certainly self-evident. The drive of the advertisements, by their 
express terms, is toward women as prospective customers. In truth 
and in fact, the use of said device, alone or in conjunction with the 
restricted diet provided by respondents’ plan: 

a. Is of no value in causing a reduction of body weight. Any 
reduction in weight that might result from the use of respondents’ 
plan will be brought about by the reduction in the caloric intake 
and not by the use of the device; 

b. Will not tone or firm sagging muscles. 


The gist of the complaint is that these two misrepresentations mislead 
the public. 

11. The falsity of the said advertisements of respondents in these 
two particulars charged is fully established by the weighty and 
highly credible testimony of the two eminent medical experts called 
by Commission’s counsel, Dr. Joseph G. Benton, Professor and Chair- 
man of Rehabilitation Medicine at the State University of New 
York College of Medicine (Downstate Medical Center) and Director, 
Department of Physical Medicine and Rehabilitation, Kings County 
Hospital, Brooklyn, and Dr. Nadene Coyne, Associate Professor of 
Physical Medicine and Rehabilitation Medicine, New York Univer- 
sity Medical Center, and its Director of Education in Physical Medi- 
cine and Rehabilitation. ach testified in substance that weight re- 
duction is a matter of taking in less calories of food into the human 
digestive system than are expended in energy. They both agreed that 
respondents’ device, which each had tested sufficiently to know its 
operational method, would not have the effects the advertising claimed 
for it; and this is true whether the device is used in conjunction with 
a reducing diet or without it. While Dr. Coyne said there was no 
dispute among physicians as to the lack of physiological effect of 
such a type of device, Dr. Benton conceded that some of the pro- 
fession had a different opinion. This does not weaken the evidence 
in this case. The examiner cannot speculate upon the validity of 
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unknown experts who did not appear in the proceeding and who were 
not even named. Nor is a detailed recitation of the testimony of 
these two experts at all necessary in this initial decision. Respondents _ 
called no experts with differing views on these important issues, and 
do not successfully challenge the credibility and weight of the testi- 
mony of Drs. Benton and Coyne. 

12. Respondents rely mainly on their two special defenses. The 
4st is that the approval by the Post Office Department of the adver- 
_sements used prior to the filing of the complaint herein creates a 
situation which in fairness requires the Commission to refrain from 
issuing a cease and desist order. It is well established that there is 
no estoppel against the Commission even where its own employees 
have misadvised a respondent, as the public interest is paramount 
when the laws the Commission administers are violated. As far as 
any opinion of the Post Office Department is concerned, the case of 
Reilly v. Pinkus (1949), 338 U.S. 269, 277, is controlling. It points 
out the basic and material differences in the laws administered by the 
Post Office Department and those administered by the Federal Trade 
Commission under their respective jurisdictions. Respondents’ at- 
tempt to distinguish that case because of advance clearing of its ad- 
vertising by respondent through prior correspondence with the Post 
Office Department, rather than to advertise first and be discharged from 
or acquitted of a criminal charge under the Postal laws is not logical 
or appealing. Worthy as the opinion of the Solicitor of that Depart- 
ment may be, he is not the legal adviser of the Federal Trade Commis- 
sion, and he made no pretense of construing laws under the Commis- 
sion’s jurisdiction. Whatever good faith the respondents acted with 
in going to the Post Office Department, they negligently failed to 
cover the entire regulatory field. Business finds itself regulated by 
many agencies, both State and Federal, some overlapping the juris- 
diction of others, and some clearly not so doing. The law is inexorable, 
and the examiner’s duty is to follow the law. This first special de- 
fense is therefore rejected, despite any possible honest confusion re- 
spondents may have had on the subject. 

13. The second special defense is that the alleged illegal practices 
upon which the complaint was founded have been abandoned or dis- 
continued by respondents. Such a defense must clearly disclose evi- 
dence showing an absolute abandonment and cessation of the unlawful 
practices in issue before the Commission, and assurances of non- 
continuance or resumption that are founded on more substantial rea- 
sons and circumstances than a mere promise of respondents or their 
counsel of future good behavior in such regard. Here it is insisted, 
moreover, that respondents must continue to dispose of the balance 
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of the vibrating devices still on hand, and there is no firm commitment 
that the same or similar devices will not be so advertised and sold in 
the future. There is no merit in this second special defense. 


CONCLUSIONS OF LAW 


Upon the whole record, the facts as hereinbefore found, and the law 
applicable thereto, the hearing examiner draws the following conclu- 
sions of law: 

1. The Commission has jurisdiction of the persons of each of the 
respondents, and has full and complete jurisdiction of the subject 
matter of this proceeding. 

2. There is a direct, specific and substantial public interest in this 
proceeding. 

3. The dissemination by the respondents of their said false, mis- 
leading and deceptive advertising constitutes and has constituted un- 
fair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 

Upon the foregoing findings of fact and conclusions of law, 

It is ordered, That respondents Damar Products, Inc., a corpora- 
tion, and its officers, and David W. Margulies, individually and as an 
officer, and Francis D. Margulies and Isaac G. Margulies, as officers of 
said corporation, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale or distribution of the device 
designated “Cushion Vibrator” and “Salon Vibrator”, or any other 
device of substantially the same construction, design or operation, 
whether sold under the same or any other name or names, do forthwith 
cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication : 

(a) That said device is of value in causing a reduction in weight in 
any area of the body or in the over-all body weight; or that the use 
of said device in conjunction with a plan which provides for a low- 
calory diet will cause any reduction in weight in any area of the body 
or in the over-all body weight, unless it is clearly stated that any re- 
duction in weight will be solely by reason of the diet ; 

_(b) That said device, used separately or as part of a plan requiring 
a restricted diet or as part of any other plan, will tone or firm muscles; 

2. Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing, or which is likely to in- 
duce directly or indirectly, the purchase of said device in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representations prohibited in paragraphs 
1(a) or 1(b) hereof. 

It is further ordered, That the complaint be, and the same hereby is, 
dismissed as to Francis D. Margulies and Isaac G. Margulies, in their 
respective individual, but not in their official, capacities. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


This matter having been heard by the Commission upon respond- 
ents’ appeal from the hearing examiner’s initial decision; and 

The Commission having considered the entire record, including the 
briefs of counsel for respondents and counsel in support of the com- 
plaint, and having determined that the hearing examiner’s findings 
and conclusions are fully substantiated on the record and that the 
order contained in the initial decision is appropriate in all respects 
to dispose of this matter; and 

It appearing that through inadvertence “January 17, 1960” is given 
in the initial decision as the date on which final hearings were held; 
and the Commission being of the opinion that this error should be 
corrected : 

It ts ordered, That respondents’ appeal be, and it hereby is, denied. 

It ts further ordered, That the initial decision be, and it hereby is, 
amended by striking the date “January 17, 1960”, as it appears in first 
line of the third paragraph on page 3 of said decision, and substitut- 
ing therefor the date “January 17, 1961.” 

It is further ordered, That the hearing examiner’s initial decision 
filed May 4, 1961, as amended herein, be, and it hereby is, adopted as 
the decision of the Commission. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report, in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


In Tee Matrer or 


VINCENT W. DEGARO ET AL. DOING BUSINESS AS 
M. DEGARO COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 
Docket 8066. Complaint, Aug. 4, 1960—Decision, Dec. 9, 1961 


Consent order requiring Cincinnati distributors of citrus fruit and other food 
products to cease violating Sec. 2(c) of the Clayton Act by receiving allow- 
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ances from suppliers on purchases for their own accounts for resale, such 
as a discount, usually at the rate of 10 cents per 134 bushel box of citrus 
fruit, from Florida packers, or a lower price refiecting such allowance. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, have been and are now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParacrapH 1. Respondents Vincent W. Degaro, Mike Degaro, Joe 
Degaro, Vincent J. Degaro, Charles R. Degaro, Michael V. Degaro, 
and Joseph W. Degaro, Jr., are individuals and copartners doing 
business as M. Degaro Company, with their offices and principal place 
of business located at 62 Plum Street, Cincinnati, Ohio. Both the 
individuals and the M. Degaro Company are hereinafter sometimes 
referred to as respondents. 

Par. 2. Respondents, individually and as copartners doing busi- 
ness as M. Degaro Company are now, and have been for the past sev- 
eral years, engaged in the business of buying, selling and distributing 
for their own account, fresh citrus fruit and produce and other food 
products, all of which are hereinafter sometimes referred to as food 
products. Respondents purchase their food products from a large 
number of suppliers located in many sections of the United States. 
The annual volume of business done by respondents in the purchase 
and sale of food products is substantial. 

Par. 3. In the course and conduct of their business for the past 
several years, respondents, and each of them, have purchased and dis- 
tributed, and are now purchasing and distributing, food products in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, as 
amended, from suppliers or sellers located in several States of the 
United States other than the State of Ohio, in which respondents are 
located. Respondents transport or cause such food products, when 
purchased, to be transported from the places of business or packing 
plants of their suppliers located in various other States of the United 
States to respondents who are located in the State of Ohio, or to re- 
spondents’ customers located in said State, or elsewhere. Thus, there 
has been at all times mentioned herein a continuous course of trade in 
commerce in the purchase of said food products across state lines be- 
tween respondents, and each of them, and their respective suppliers 
or sellers of such products. 

Par. 4. In the course and conduct of their business for the past 
several years, but more particularly since January 1, 1959, respond- 
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ents, and each of them, have been and are now making substantial 
purchases of food products for their own account for resale from some, 
but not all, of their suppliers, and on a large number of these pur- 
chases respondents have received and accepted, and are now receiving 
and accepting, from said suppliers a commission, brokerage, or other 
compensation, or an allowance or discount in lieu thereof, in connec- 
tion therewith. 

For example, respondents make substantial purchases of citrus fruit 
from a number of packers or suppliers located in the State of Florida, 
and receive on said purchases, a brokerage or commission, or a dis- 
count in lieu thereof, usually at the rate of 10 cents per 134 bushel 
box, or equivalent. In many instances respondents receive a lower 
price from the supplier which reflects said commission or brokerage. 

Par. 5. The acts and practices of respondents in receiving and ac- 
cepting a brokerage or a commission, or an allowance or discount in 
lieu thereof, on their own purchases, as above alleged and described, 
are in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Section 13). 


Messrs. Cecil G. Miles and Basil J. Mezines for the Commission. 
Ur. Sidney Weel, Jr., Cincinnati, O., for respondents. 


Inir1au Decision By Ropert L. Preer, Heartne Examiner 


The Federal Trade Commission issued its complaint against the 
above-named respondents on August 4, 1960, charging them with hav- 
ing violated the Clayton Act (15 U.S.C. § 13), as amended, by receiv- 
ing or accepting commission or brokerage payments in connection with 
their buying, selling and distribution of citrus fruit and other pro- 
duce. After hearings on April 20 and 21, 1961, in Cincinnati, Ohio, 
respondents appeared by counsel and entered into an agreement, dated 
September 18, 1961, containing a consent order to cease and desist, 
disposing of all the issues in this proceeding without further hearings, 
which agreement was duly approved by the Director, Bureau of Re- 
straint of Trade and the Chief of the Robinson-Patman Division of 
that Bureau. Said agreement was submitted to the undersigned on 
September 26, 1961, heretofore duly ‘designated to act as hearing 
examiner herein, for his consideration in accordance with § 3.25 of the 
former Rules of Practice of the Commission. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all of the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
made duly in accordance with such allegations. Said agreement 
further provides that respondents waive all further procedural steps 
before the hearing examiner or the Commission, including the making 
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of findings of fact or conclusions of law and the right to challenge 
or contest the validity of the order to cease and desist entered in ac- 
cordance with such agreement. It has also been agreed that the record 
herein shall consist solely of the complaint, the attached letter with 
two enclosures, and said agreement, that the agreement shall not be- 
come a part of the official record unless and until it becomes a part of 
the decision of the Commission, that said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint, that said 
order to cease and desist shall have the same force and effect as if en- 
tered after a full hearing and may be altered, modified, or set aside 
in the manner provided for other orders and that the complaint may 
be used in construing the terms of the order. The attached letter 
dated August 7, 1961, with enclosures, and made a part of the agree- 
ment, is signed by counsel for respondents and recites that respondent 
Joe Degaro died on July 15, 1960. Joe Degaro is named in the com- 
plaint both individually and as a copartner doing business as M. De- 
garo Company. Since Joe Degaro is deceased, it is agreed that the 
complaint herein be dismissed as to the said respondent Joe Degaro. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing the consent order, 
and it appearing that the order and agreement cover all of the allega- 
tions of the complaint and provide for appropriate disposition of this 
proceeding, the agreement is hereby accepted and ordered filed upon 
this decision and said agreement becoming part of the Commission’s 
decision pursuant to §§ 3.21 and 3.25 of the Rules of Practice, and 
the hearing examiner accordingly makes the following findings, for 
jurisdictional purposes, and order : 

1. Respondents Vincent W. Degaro, Mike Degaro, Vincent J. De- 
garo, Charles R. Degaro, Michael V. Degaro, and Joseph W. Degaro, 
Jr., are individuals and copartners trading and doing business as M. 
Degaro Company, with their office and principal place of business lo- 
cated at 62 Plum Street, in the City of Cincinnati, State of Ohio. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Clayton Act, as amended (15 U.S.C. § 13), and this proceed- 
ing is in the interest of the public. 

It is ordered, That respondents Vincent W. Degaro, Mike Degaro, 
Vincent J. Degaro, Charles R. Degaro, Michael V. Degaro, and Jo- 
seph W. Degaro, Jr., individually and as copartners doing business 
as M. Degaro Company, and respondents agents, representatives and 
employees, directly or through any corporate, partnership, sole pro- 
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prietorship, or other device, in connection with the purchase of citrus 
fruit. or other food products in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of citrus fruit or other food products for respondents’ 
own account, or where respondents are the agents, representatives, 
or other intermediaries acting for or in behalf, or are subject to the 
direct or indirect control, of any buyer. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent Joe Degaro. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 9th day of December 1961, become the decision 
of the Commission; and, accordingly : 

It is ordered, That the above-named respondents except Joe Degaro 
shall, within sixty (60) days after service upon them of this order, file 
with the Commission a report in writing, setting forth in detail the 
manner and form in which they have complied with the order to 
cease and desist. 


In tHe Marrer or 


LESLIE SALT CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
suc. 7 OF THE CLAYTON ACT 


Docket 8220. Complaint, Dec. 14, 1960—Decision, Dec. 9, 1961 


Consent order requiring the largest producer of salt on the Pacific coast—with 
evaporated salt capacity in excess of 1,000,000 tons annually before the 
acquisition concerned—to sell a former competitor it acquired on Dec. 1, 
1958, and forbidding it to acquire any interest in any domestic salt producer 
or distributor for the next 10 years; and dismissing a charge of illegality in 
its acquisition in April 1959 of the final one-third stock interest in the second 
largest producer of salt and the largest producer, of; rock salt in’ California. 
two-thirds of the stock of which it owned previously. 


LESLIE SALT CO. 1279 
1278 Complaint 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that. the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of Section 7 of the Clayton Act (U.S.C. Title 15, 
Sec. 18) as amended and approved December 29, 1950, hereby issues 
its complaint, pursuant to Section 11 of the pe rea Act (U.S.C, 
Title 15, Sec. 21) charging as follows: 

Paracrapy 1. Respondent, Leslie Salt Co. (hereinafter referred 
to as “respondent”), is a corporation organized and existing under the 
laws of the State of Delaware, with its office and principal place of 
business located at 505 Beach Street, San Francisco, California. 

Par. 2. The Deseret Salt Company, (hereinafter referred to as 
“Deseret”) was, prior to December 1, 1958, a corporation organized and 
existing under the laws of the State of Utah, with its office and prin- 
cipal place of business located at 36 West Second Street, Salt Lake 
City, Utah. 

Par. 3. Salt, the chemical name for which is sodium chloride, chem- 
ically contains 39.34 percent sodium and 60.66 percent chlorine. In 
its natural state, salt is generally found in two forms, as solid rock 
salt and as natural brine. 

The term “salt”, as used in this complaint, refers to salt produced 
and sold commercially in a dry state and includes both rock salt and 
evaporated salt. The term “evaporated salt”, as used herein, refers 
to all types of evaporated salt whether produced from natural brine by 
the solar method of production or by solution mining from wells of 
artificial brine. The term “rock salt”, as used herein, refers to salt 
produced by mining underground or open deposits of halite. As used 
herein, the term “salt” does not refer to or include brine such as 
that which is produced and consumed by the chemical industry and is 
not marketed as dry salt. 

The production of salt by the solar method of production involves 
the impounding of natural brine containing sodium chloride in ponds 
where it is exposed to the evaporating action of the sun and wind. 
Through this process, the brine becomes concentrated, most of the in- 
solubles precipitate, and the concentrated brine crystallizes to form 
crude evaporated salt. Before the harvest period, the crystallizing 
ponds are drained and mechanical harvesters remove the salt from the 
bottoms of the ponds. 

The length of time required to develop land and facilities into full 
productive capacity for producing crude solar evaporated salt varies 
from three to seven years, depending on the salinity of the intake brine. 
The stronger the brine, the shorter the‘time required to reach full 
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productive capacity. Thus, in the San Francisco Bay area of Cali- 
fornia, where the intake brine is sea water, a solar salt producing unit 
produces some salt in five years, but it requires seven years to come into 
full production. However, on the Great Salt Lake, where the intake 
brine is highly saturated with sodium chloride, solar salt may be har- 
vested in two or three years with full productive capacity being 
reached in four or five years. 

Par. 4. Respondent is engaged in the business of producing and 
distributing evaporated salt, produced by the solar method of produc- 
tion, using sea water from San Francisco Bay. It produces, processes 
and sells all types and grades of evaporated salt for every purpose, 
and through its acquisition of all the capital stock and assets of Cali- 
fornia Salt Company, also produces and sells various types and grades 
of rock salt. 

Over the years since 1924, as a result of consolidations and mergers, 
the salt producing facilities in the San Francisco Bay area have become 
largely concentrated under the control of respondent. In 1924, the 
Continental Salt & Chemical Company, established in 1900, the Cali- 
fornia Salt Company, established in 1902, and the Leslie Salt Refining 
Company, established in 1902, were consolidated to form the Leslie- 
California Salt Company. In 1927, Leslie-California Salt Company 
acquired the Turk Island Salt Company and in 1931, it acquired Oliver 
Salt Company, leaving as the only other principal salt producer in 
the area, Arden Salt Company. Subsequently, in November 1936, 
respondent was formed as a consolidation of Leslie-California Salt 
Company and the Arden Salt Company. Therefore, at the present 
time, there are, in addition to respondent, only two other small pro- 
ducers with crude salt producing facilities on San Francisco Bay, and 
respondent occupies a dominant and monopolistic position in the pro- 
duction and sale of salt produced in the San Francisco Bay area. 

For many years respondent has been the largest and dominant pro- 
ducer and seller of salt on the Pacific Coast. Until its acquisition of 
Deseret, all of respondent’s evaporated salt production facilities were 
located in the San Francisco area, where it owns and operates the 
world’s largest solar salt evaporation plant. Before it acquired 
Deseret, respondent’s evaporated salt capacity was in excess of 
1,000,000 tons annually. 

Respondent’s solar salt production properties and facilities include 
44,000 acres of salt ponds and potential salt producing areas on South: 
San Francisco Bay in Alameda, Santa Clara and San Mateo counties, 
three bulk salt producing plants in the same area at Newark, Baum- 
berg and Redwood City, California and a modern refinery at Newark, 
California. Respondent also owns 9,700 acres of land on the north- 
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side of San Francisco Bay in Napa, Solano and Sonoma counties, 
California, and has recently completed and expects to bring into full 
operations, a new crude salt producing plant on San Pablo Bay in 
1961. At La Habra in southern California, respondent owns and op- 
erates a new warehouse and salt refinery which began operations in 
1956. 

Par. 5. During the nine-year period between 1950 and 1958, in- 
clusive, respondent has more than doubled its sales and has increased 
substantially its net income and total assets. A comparison of selected 
financial data of respondent and its domestic subsidiaries for the years ~ 
1950 and 1958 shows the following: 


1950 1958 | Percent of 


Increase 
Net wales: Otherincomes= <0. 22. ko os $4,946,586 | $12, 597,112 154.7 
INGUAIC DIO Stee ete eee en ee ee en enn n amen ee 797, 335 1, 096, 638 37.5 
Dotel Assets c¢ 65825 38s tas oe Ee olen tet 12, 730, 587 22, 193, 935 74.3 


As of the end of 1958, respondent had nine wholly-owned subsidi- 
aries, five of which are companies respondent acquired. These were: 

1. California Salt Company, Los Angeles, California. 

This rock salt producer engages in open pit mining at Bristol Lake 
in southeastern California. With sales of 219,231 tons of rock salt 
in 1958, this subsidiary ranked behind respondent as the second largest 
producer of salt in California. Respondent owned a two-thirds stock 
interest in this company until January 2, 1958 when the remaining 
one-third stock interest was acquired. On April 30, 1959, California 
Salt Company was dissolved and its assets and business merged into 
respondent. 

2. Vancouver Salt Company, Limited, Vancouver, British Colum- 
bia, Canada. 

This Canadian subsidiary acts as a selling agent of respondent in 
western Canada and also operates a plant for processing crude evapo- 
rated salt shipped by respondent from California. 

3. Coastwise Pier Limited, Vancouver, British Columbia, Canada. 

This Canadian subsidiary operates dock and warehouse facilities 
at which crude salt shipped by respondent is unloaded and stored. 
Controlling interest in this subsidiary was acquired in December 1953, 
and the remaining interest was acquired by respondent in January 
1958. 

4. Leslie Terminal Company, San Francisco, California. 

This subsidiary operates dock and bulk loading facilities at Red- 
wood City, California. 

5. Fallon Development Company, San Francisco, California. 


693—-490—64—_82 
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This subsidiary owns a number of placer claims at Fallon, Nevada, 
which are leased out. 

6. Scientific Salting Company of California, San Francisco, 
California. 

This subsidiary purchases and leases salt tablet machines and pro- 
duces and sells salt tablets for its machines for use by canners in 
packing operations. Respondent acquired a one-half interest in this 
company in January 1951 and acquired the remaining one-half inter- 
est in March 1958. 

7. Salter Machine Company, Alameda, California. 

This subsidiary manufactures, leases, installs and services bulk 
depositing machines used by canners to deposit bulk salt or other ad- 
ditives in canned foods. Respondent acquired a one-half interest in 
this firm in December 1939 and subsequently in July 1957 acquired the 
remaining one-half interest. 

8. Spice Islands Company, South San Francisco, California. 

This company, which was acquired by respondent in January 1958, 
is engaged in the growing, processing and marketing of a quality line 
of spices, herbs, teas, blending seasonings and vinegars for retail 
distribution. 

9. Leslie Spice Island Sales Co., San Francisco, California. 

This newly formed subsidiary, which was incorporated in Cali- 
fornia on June 26, 1959, acts as a sales agent and handles all sales 
functions for respondent and its subsidiary, Spice Islands Company. 

Respondent produces and sells a complete line of evaporated salt of 
various types and grades for household, commercial, industrial and 
agricultural use. Its production includes vacuum grades of plain 
and iodized salt for table use, sold in cartons, packets, pockets and 
bags; vacuum grades of high purity and special purpose salt for use 
principally in the food industry by bakers, canners, cheese and butter 
makers and others; kiln dried grades of every type and description 
for all commercial uses, including cannery operations, feed mixing, 
meat packing, fish curing, water softening and other purposes for 
which a general purpose evaporated salt may be used; undried salt 
grades, consisting of all types of crude salt, which are used largely 
by the chemical industry and industrial plants; and compressed blocks, 
bricks and petlicks of plain, iodized, mineralized, and sulphur and 
phosphorous treated salt for cattle, livestock and other animals. All 
of said products, exclusive of table salt and compressed salt, are sold in 
bags and in bulk, and respondent’s brand name “Leslie” is widely 
advertised and well established in California, Washington and 
Oregon. 


The principal sales area of respondent consists of the States of 
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California, Washington and Oregon, wherein it sells more than 85 
percent of its salt production. Respondent also sells salt in Idaho, 
Arizona, Nevada, Alaska and Hawaii and exports considerable quanti- 
ties to Canada and other foreign countries. It maintains sales offices 
in San Francisco, Los Angeles and La Habra, California and at 
Seattle, Washington. 

The salt produced by respondent is offered for sale, sold and dis- 
tributed by respondent to purchasers thereof located in various States 
of the United States and in various foreign countries. In the course 
and conduct of its business of producing and selling salt, respondent 
is engaged in commerce, as “commerce” is defined in the Clayton Act, 
as amended. 

Par. 6. Prior to December 1, 1958, Deseret was engaged in the 
business of producing and distributing evaporated salt, produced 
by the solar method of production from natural brine obtained from 
the Great Salt Lake. It produced various grades of evaporated salt 
sold for industrial, commercial and agricultural purposes. 

Deseret entered the salt business and commenced operations as an 
independent salt producer on January 1, 1955, when it purchased the 
assets of the former Deseret Livestock Company which developed the 
property and erected the plant between 1949 and 1952 and operated the 
facilities through 1954. During the approximate four years of its 
existence from January 1, 1955 until it was acquired by respondent on 
December 1, 1958, Deseret’s business grew and expanded and it became 
a substantial competitive factor in the production and sale of salt in 
the area in which it sold. Its sales of salt increased substantially, 
expanding from 32,191 tons with a sales value of $320,865.68 in 1955 to 
43,054 tons with a sales value of $447,045.07 in 1957. On June 30, 
1958, five months before it was acquired, the total assets of Deseret were 
valued at $338,522.61. 

At the time of its acquisition, Deseret ranked as the second largest 
salt producer in the State of Utah. It owned substantial solar salt 
recovery facilities and a processing plant located at Spray, Utah. 
Its properties consisted of about 800 acres of owned and 700 acres of 
leased land, containing solar salt evaporating, concentrating and crys- 
tallizing ponds, together with roadways, canals and a railroad spur 
line. It owned outside equipment, machinery and conveyors for pro- 
ducing, harvesting and handling salt and an equipped processing 
plant with machinery for drying, crushing, screening and bagging salt. 
Deseret’s productive capacity amounted to approximately 50,000 tons 
annually. 

_ Deseret produced and sold two basic types of evaporated salt, un- 
dried and kiln dried, each of which was sold in bulk as well as in bags, 
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and some of which was sold as iodized and trace mineralized salt. It 
also purchased and resold compressed 50 pound blocks, cases of 5 
pound bricks and cases of 3-ounce spools, of plain, sulphurized, iodized 
and trace mineralized salt. Said products were sold and distributed 
under the name “Deseret”, which had become known and accepted in 
the trade. 

Deseret’s principal sales area included the States of Washington, 
Oregon, Utah, Idaho and Colorado. It also sold salt in Montana, 
Wyoming, New Mexico and California and occasionally made sales of 
minor quantities of salt in South Dakota, Nebraska and Arizona. 
Deseret sold salt, among others, to the following classes of customers : 
metal producers, city, county, state and federal governmental agencies, 
meat packers, hide preservers and tanners, ice manufacturers, feed 
dealers and feed mixers, water softener firms, canners, fisheries and 
petroleum producers. 

Deseret produced salt and offered it for sale and sold and dis- 
tributed it to purchasers thereof located in various states of the United 
States. In the course and conduct of its business of producing and 
selling salt, Deseret was engaged in commerce, as “commerce” is de- 
fined in the Clayton Act, as amended. 

Par. 7. On December 1, 1958, respondent acquired Deseret, includ- 
ing all of its assets, patents, trade name, trade marks, business and 
good will plus a covenant by the stockholders and owners of Deseret 
not to engage in the production and sale of salt, or to compete with 
respondent, for five years. The acquisition was accomplished through 
execution of a purchase and sale agreement under which all the assets 
and properties of Deseret were purchased by respondent for a cash 
consideration of $530,759. 

Par. 8. The area in which either or both respondent and Deseret 
sold evaporated salt, prior to December 1, 1958, included the States 
of Washington, Oregon and California, (hereinafter sometimes called 
the Pacific Coast States) and Utah, Idaho, Colorado, Montana, Wyo- 
ming, Nevada, New Mexico and Arizona, (hereinafter sometimes 
called the Mountain States) which eleven states are hereinafter called 
the Western States. In 1956, respondent shipped 90 percent of its 
total evaporated salt production in and to the Pacific Coast States, 
with 44 percent going to California, 35 percent to Washington and 
11 percent to Oregon and some quantities of salt were also shipped 
into Nevada, Arizona and Idaho. During this same year, Deseret 
shipped 27.3 percent of its evaporated salt production into the Pacific 
Coast States and 72.7 percent in the States of Utah, Colorado, Idaho; 
Montana and New Mexico. In the years 1955, 1957 and 1958, Deseret 
also shipped some quantities of salt into Wyoming and Arizona. 
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Par. 9. Prior to 1955, freight rates were such that Utah salt pro- 
ducers could not economically market salt in Washington and Oregon 
as their delivered prices were higher than the delivered prices of 
California producers. Being the largest, dominant salt producer on 
the Pacific Coast of the United States, respondent occupied a monopo- 
listic position in supplying the salt requirements of users in Washing- 
ton and Oregon as well asin California. In 1954, respondent shipped 
214,934 tons, or 89.8 percent of the total of 239,401 tons of evaporated 
salt shipments in the State of Washington; 162,019 tons, or 88.4 per- 
cent of the total of 183,274 tons of evaporated salt shipments in the 
State of Oregon; and 416,650 tons, or 87.3 percent, of the total of 
477,522 tons of evaporated salt shipments in the State of California. 
‘The Utah producers made no shipments of evaporated salt into Wash- 
ington, Oregon or California in 1954. 

Following a revision in freight rates on salt during 1955, the first 
year of Deseret’s operations, the Utah producers were able to offer 
comparable or lower delivered prices than respondent or other Cali- 
fornia producers on evaporated salt shipped into certain areas of 
Washington and Oregon. After this freight rate revision, Deseret be- 
gan competing and, until it was acquired, continued to compete with 
respondent in selling evaporated salt in Washington and Oregon. 

Par. 10. On the basis of eleven months operations by Deseret. be- 
fore it was acquired on December 1, 1958, and a full year of opera- 
tions by respondent in 1958, the percentage shares of the evaporated 
salt market which respondent and Deseret had in Washington and 


Oregon were as follows: 
(Percent] 


State Respondent Deseret Respondent 

and Deseret 
RWisis ING Oblast test tn See een ene eee Rann eseaenawee neal 90.7 2.0 92.7 
OVC RRS aoa ce Fee ee a ee ae 83.5 2/1 85.6 


Thus, by virtue of the acquisition of Deseret, respondent has re- 
moved an effective competitor, has intensified the market concentra- 
tion which theretofore existed in shipments of evaporated salt into 
Washington and Oregon, and has further enhanced the dominant 
and monopolistic position which respondent already had in Washing- 
ton and Oregon before it acquired Deseret. 

The acquisition has also materially improved respondent’s competi- 
tive position in the entire Western States area, as well as in various 
parts thereof, in that it has significantly increased respondent’s share 
of the evaporated salt market in said area, The acquisition of Deseret 
also facilitates respondent’s ability to coordinate the activities of its 
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California operations with the newly acquired Utah operations. This 
places respondent in an advantageous position to increase further 
its dominant position in the Western States. 

Par. 11. The salt industry in the United States is highly concen- 
trated and is one in which unlawful trade restraints have been 
prevalent. 

In 1958, total salt shipments of the six largest salt producers in the 
United: States were 7,667,350 tons, or 83.6 percent of the total salt 
shipments of 9,169,000 tons shipped by the 48 salt producers in the 
United States. During this same year respondent, with shipments 
of 929,410 tons of evaporated salt, exclusive of shipments by Deseret, 
ranked as the fourth largest salt producer in the country. Its ship- 
ments amounted to 10.1 percent of the total shipments by all salt pro- 
ducers and 12.1 percent of the total shipments by the six largest sait 
producers. 

The total shipments of the six largest evaporated salt producers 
in the United States in 1958 were 3,097,940 tons, or 82.3 percent of 
the total evaporated salt shipments of 3,762,000 tons by the 33 evapor- 
ated salt producers in the United States. Im 1958, respondent with 
evaporated salt shipments of 929,410 tons was the second largest 
evaporated salt producer in the country. Respondent’s shipments of 
evaporated salt were 24.7 percent of the total evaporated salt ship- 
ments by all evaporated salt producers and 30.0 percent of the total 
evaporated salt shipments by the six largest evaporated salt producers. 

In the Western States in 1958, the salt shipments of respondent 
and California Salt Company were 1,012,514 tons, or 65.5 percent of 
the total salt shipments of approximately 1,546,000 tons by all salt 
producers in the United States in the Western States. The evaporated 
salt shipments of respondent in the Western States in 1958 were 
793,283 tons or 62.9 percent of the total of 1,262,000 tons of evaporated 
salt shipments by all United States salt producers in said area. The 
rock salt shipments of California Salt Company in the Western States 
in 1958 were 219,231 tons, or 77.2 percent of the total of 284.000 tons 
of rock salt shipped by all United States rock salt producers in said 
area. 

In 1958, California Salt Company was the largest and dominant 
producer and shipper of rock salt in Arizona, California and Nevada. 
In that year, it shipped 219,231 tons, or 96.2 percent of the approxi- 
mately 228,000 tons of rock salt shipped by all salt producers in the 
United States in these three States. In 1958, California Salt Company 
shipped 99.5 percent of the rock salt shipped in California and Nevada 
and 40.6 percent of the rock salt shipped in Arizona by all United 
States salt producers. 
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In 1940, there were 62 salt producers in the United States, including 
Hawaii and Puerto Rico, which shipped 5,048,289 tons of salt, as 
compared with 43 salt producers which shipped 9,169,000 tons of salt 
in 1958. Between 1940 and 1958, the number of salt producers in the 
United States decreased by 19, or 30.6 percent, while the amount of 
salt shipped by the salt industry increased 4,120,711 tons, or 81.6 
percent. 

In 1940 there were 22 salt producers in the Western States, in which 
508,372 tons of salt were shipped by all United States salt producers, 
as compared in 1958, with 19 salt producers in said area, in which 
1,456,000 tons of salt were shipped by all salt producers in the United 
States. Between 1940 and 1958, the number of salt producers in this 
area decreased by 3, or 13.6 percent, while the amount of salt shipped 
by the salt industry in said area increased by 204.1 percent. 

Trade restraints have been prevalent in the salt industry on at least 
two occasions. In both of these instances charges of collusive price 
fixing in the sale and distribution of salt were established and proved. 
The first action, which was brought in 1940, against the industry’s 
trade association and twenty salt producer member companies, re- 
sulted in a cease and desist order under the Federal Trade Commission 
Act. In the most recent action in 1956, which involved criminal 
charges under the Sherman Act, the participants in the conspiracy 
were all salt producers with facilities on the Great Salt Lake. One of 
these participants was the acquired company herein, Deseret. 

Par. 12. Respondent has violated Section 7 of the Clayton Act, 
as amended, in that the acquisition of the assets and business of Deseret 
as described in Paragraph Seven herein, has had, or may have the 
effect of substantially lessening competition or tending to create a 
monopoly in the production and sale of evaporated salt in the Western 
States, or in various parts thereof. 

More specifically, the aforesaid effects include the actual or poten- 
tial lessening of competition or a tendency to create a monopoly in the 
following ways, among others: 

(a) Actual and potential competition between respondent and 
Deseret has been, and will be, eliminated in the production and sale 
of evaporated salt in the Western States, and in various parts thereof, 
especially in Washington and Oregon and in various parts of these 
two States; 

(b) Deseret has been permanently eliminated as an independent 
competitive factor in the production and sale of evaporated salt in 
the Western States, and in various parts thereof, to the detriment of 


actual or potential competition ; 
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(c) By virtue of the acquisition, respondent has acquired an estab- 
lished substantial operating facility producing evaporated salt on 
the Great Salt Lake, and the major evaporated salt producing facili- 
ties in Utah are now owned and controlled by the two largest evap- 
orated salt producers in the United States, which is or may be to the 
detriment of actual or potential competition ; 

(d) Respondent extended and expanded its market in the Western 
States to the detriment of actual or potential competition ; 

(e) The acquisition of Deseret substantially increases respondent’s 
evaporated salt resources, productive facilities, share of the evaporated 
salt market in the Western States, and overall position in the salt in- 
dustry, thus increasing and enhancing respondent’s competitive ad- 
vantage over other salt producers to the detriment of actual or po- 
tential competition ; 

(f) The acquisition has permanently eliminated Deseret in an oli- 
gopolistic framework as one of the few alternate sources of supply of 
evaporated salt to purchasers and salt users in the States of Wash- 
ington and Oregon, so that the additional increase in concentration in 
said field in these States has been, or may be, detrimental to actual or 
potential competition ; 

(g) Actual and potential competition between distributors and job- 
bers of salt in the Western States, especially in Washington and Ore- 
gon, has been, or may be, substantially lessened or eliminated ; 

(h) Entry into the salt industry in the Western States, especially 
on the Great Salt Lake, has been, or may be, discouraged or inhibited 
to the detriment of actual or potential competition ; 

(i) Industry-wide concentration, in the production and sale of salt, 
has been substantially increased in the United States and in the West- 
ern States or in various parts thereof. 

Par.13. California Salt Company (hereinafter referred to as “Cal- 
Salt”) was, prior to April 30, 1959, a corporation organized and exist- 
ing under the laws of the State of California, with its office and princi- 
pal place of business located at 2436 Hunter Street, Los Angeles, 
California. Cal-salt was incorporated on October 31, 1925, as Golden 
West Products Company. The name California Rock Salt Company 
was adopted on September 7, 1938, and this was amended to the pres- 
ent corporate name on December 17, 1948. 

Prior to the acquisition of all its capital stock and assets by re- 
spondent, Cal-Salt produced and sold various types and grades of 
rock salt. It also sold and distributed refined and processed salt which 
it purchased. from other salt producers. 

Cal-Salt and its predecessors had engaged. in the business of pro- 
ducing rock salt by the open-pit mining method at Bristol Lake, Cali- 
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fornia, since 1909. During the period from 1912 to 1951 more than 
1,630,000 tons of rock salt have been mined from Bristol Lake. Of 
this amount more than 98 percent has been produced by Cal-Salt and 
its predecessors. 

Cal-Salt owned approximately 35 claims south of Amboy, Cali- 
fornia, and it had a washer and other operating facilities at Saltus, 
California, on the main line of the Santa Fe Railroad. In 1956, the 
net sales of Cal-Salt were $1,382,939, and its total assets were $859,222. 

Cal-Salt was the largest producer of rock salt in California, and 
the sixth largest producer of rock salt in the United States between 
1956 and 1958, inclusive. Cal-Salt in the course and conduct of its 
business of producing and selling rock salt was engaged in commerce, 
as “commerce” is defined in the Clayton Act, as amended. 

Par. 14. In November 1936, respondent acquired a two-thirds capi- 
tal stock interest in Golden West Products Company, which subse- 
quently became Cal-Salt, when, through an exchange of respondent’s 
stock for the capital stock of Leslie-California Salt Company and 
Arden Salt Company, these latter two companies were consolidated 
to form respondent. 

On January 2, 1958, respondent acquired the remaining one-third 
outstanding capital stock interest (1000 shares) of Cal-Salt in ex- 
change for 10,500 shares of respondent’s capital stock. Subsequently 
on April 30, 1959, all of the assets of Cal-Salt were acquired by re- 
spondent and Cal-Salt was dissolved. 

Par. 15. Respondent has violated Section 7 of the Clayton Act, 
as amended, in that the acquisition of the stock, assets and business 
of Cal-Salt, as described in Paragraph Fourteen herein, has had, or 
may have the effect of substantially lessening competition or tending 
to create a monopoly in the production and sale of rock salt in the 
States of Arizona, California and Nevada, or in various parts of these 
three States. 

More specifically, the aforesaid effects include the actual or poten- 
tial lessening of competition or tendency to create a monopoly in the 
following ways, among others: 

(a) Cal-Salt has been permanently eliminated as a substantial 
competitive factor in the salt industry to the detriment of acutal or 
potential competition ; 

(b) By virtue of the acquisition, respondent as the largest and 
dominant producer of evaporated salt in California has combined 
with the largest and dominant rock salt producer in California, and 
the resulting combination has been given a decisive advantage over 
less diversified competitors producing either rock or evaporated salt ; 
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(c) By virtue of the acquisition, other salt producers may be fore- 
closed from selling refined and processed salt to Cal-Salt to the detri- 
ment of actual or potential competition ; 

(d) Potential competition between respondent and Cal- Salt has 
been, and will be permanently eliminated in the production and sale of 
salt in Arizona, California and Nevada and in various parts of these 
three states ; 

(e) Entry of other salt producers as significant competitive factors 
in the salt industry in Arizona, California and Nevada has been, or 
may be, discouraged or inhibited, and it has been made difficult for 
smaller producers in these States to supervise and grow; and 

(f) Industry-wide concentration in the production and sale of 
salt has been substantially increased in the United States and in the 
States of Arizona, California and Nevada. 

Par. 16. Against the pattern of collusive anti-competitive behavior 
and high degree of concentration in the salt industry, as hereinbefore 
described in Paragraph Eleven, the acquisitions by respondent of 
Deseret and Cal-Salt, with the additional concentration resulting 
therefrom, has had, or may have the effect, separately or in combi- 
nation, of substantially lessening competition or tending to create a 
monopoly in the production and sale of salt in the Western States, or 
in various parts thereof. 

Par. 17. The aforesaid acquisitions, acts and practices of respond- 
ent as hereinbefore alleged and set forth constitute violations of 
Section 7 of the Claytor Act (U.S. Title 15, Section 18) as amended 
and approved December 29, 1950. 


Mr. William J. Boyd, Jr., for the Commission. 


Chickering & Gregory, Messrs. W. Burleigh Pattee and John P. 
Macmeeken, San Francisco, Calif., for respondent. 


Initran Deciston py Watrer R. Jounson, Heartne ExaMInEr 


The complaint herein, issued by the Federal Trade Commission on 
December 14, 1960, purports to allege two separate violations of Sec- 
tion 7 of the Clayton Act as amended. ‘The first is addressed to re- 
spondent’s acquisition on December 1, 1958, of the business and oper- 
ating assets of the Deseret Salt Company of Salt Lake City, Utah. 
The second is addressed to respondent’s acquisition on January 2, 
1958, of a minority stock interest in its subsidiary, California Salt 
Company, and the dissolution and acquisition of all the assets of that 
subsidiary on April 30, 1959. 

On March 27, 1961, respondent filed its answer to the complaint. 
On April 11, 1961, a pre-hearing conference was held before the 
hearing examiner and from June 14, 1961, through June 21, 1961, 
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ScurpuLe A—Continued 


Date acquired Cost 
Machinery and equipment—Continued 
Mixing facility: 22-13) te ein. ce Paes ean eeer ene Decetehet note a 4, a on 
(Qe Oy y2CC 0 RN Se pean pie ae Aa ts ert amen = a December 1958__-- er tes 
Conveyopstceeseoes- So a ee rns a eee teats sae December 1958__-- vrai 
WiSten DUI Det. seen nee aieeetnn seecarenseenesnearaseRSaeeen aa May 1959_____---- 604. 3 
TE ACEO Rs eee ee eee a a ee ey See te oan ees peor ase ene August .1959___---- 6, 069.00 
Tallow eee a eee ee RE See eee August 1959_-..--- ae: 4 
Noltawettesterss ei sed ee Fond ora oe oe a eS eb oa September 1959___- ‘te 
VWoltce onic bene = testes sey cnet ene en as anemia a ane mea September 1959... A 
ortableiacks ase se ee eee een oe aenan ans cence teen en eee eae September 1959____ aa 
NWiiro de-watering Delt. seace ecu nese ceeaan a fen anen- eatimaa eas a= September 1959___- 4,878.5 
Ragging dusticontrol aredes ese h te eo nee ee mee October 1959-_-._-- 388. a 
Well holise te sone w es aae na ronn eaten ta eee te eee oie ea December 1959-_-_-. 567. 67 
Storage tor rockss9l bas news een eee en eee eee neon eeeaeer ee: December 1959__-- 325. 51 
Mork ict Puan seems Seen eee ee ae paar ea cae nee wena January 1960__---- 127.11 
aE bins sent ition sae ete a er eee sen ammaa rie January 1960__---- 361. 75: 
TROP aC EEC ice cer ae ne een ae ae ron February 1960___-- 7, 039. 85. 
Rat Ede Kap labennc toe ae ne Cee era ae ene ae Meant ema are February 1960___-- 350. 55 
Hieatettor snopes os 2-2 ocee ke ae. Bae ESE Leet ee February 1960___-- 377. 27 
Gratemiagnetee ssa sesen ee ene non se Ss Coon coo abies March 1960____---- 341. 31 
Sewing head! bracket*2. ocssee sce cate cane ce econ anc oe nsec aoa ae November 1958___- 150. 86 
Sewing machine pedestal: .-ss--a-s+2-c—sn2sars-o-nasuseenmcsosum November 1958_.-_ 864. 93 
SA tLORIN SCalO Sastre sesame a ae oe seanonacsaw eee November 1958__-- 26.16 
(CONV OY OT ee oie ae ee ee ee November 1958_..- 467. 61 
ACTOR MACH MO. a tesee ences cone rece ns Sen oe a smcnccue eo accateeacecee November 1958____ 532. 01 
COTY e VON ee ae a aa ne oe Se en eee ae es November 1958_.._ 3, 391.32 
Printing pressaass cess waren tat ac cee a ena e reese oneasaseseese November 1958__-- 459. 73 
Sewineshend 25) eek nn eo. Soe nacce Soe Neneee ase November 1958_--- 445.97 
Supports in mills te eopsbess- abel co sos cecae ene ees May 1960__.._---- 319.16 
ostable.clectmicisanders. -o 5510 .- 22. son cnn se ewdhn- Ss bee onne oad May 1960___._---- 80. 36 
(Rall TOM TObAr VeQrivele fewest aie a non Scene wae e see etna ease June 1960_....---.- 1, 181.82 
Relocate secondary transformer____-------------------------------- September 1960_.__ 2, 932. 82 
SOF block pressiinstallation= ot s,s. 5. ose cede noes se eee codes September 1960____ 100, 991. 79 
Gas lindiand tammaces!s ot saas. nn one econ cnene shaman secsnus September 1960__-- 18, 839. 78. 
Homie. Sakae ee soso caeeek ska eus ge clacet ocean oode October 1960_.__-- 421. 58 
Wallet GOMES = eases ot eee ane in te ana cee ence nngnccaenes October 1960_.__-- 66. 63 
Overhaultrsvelilon Gentes ted Je—. o-oo angen ne ce nwo ceenen ence October 1960____-- 2,735.39 
Block press) Gis¢si. See She oe se on Sa ee see eee October 1960____-- 1, 070. 00 
Block press bottomlring sos os sos Se Son se sen pan sn bode cea ee eee December 1960__-- 696. 80 
NOOO alle Fs ee ee eee eens January 1961__---- 5, 828. 38 
Screens ite ese et les sacs woes Sree Sema sbak bate han ete duu January 1961__---- 52. 36 
IS CROCK eee a tier ie otha see a ho one aoe a oe a euCeeee February 1961___-- 49.74 
Mresh* water well were = sess 552% ec de Se eee eee need February 1961___-- 2, 766. 06 
Dryer, CONMU O'S {oes eee oat nn ene cu awe aea was February 1961___-- 59. 57 
Replace.frequencyconveyori#5....2-----.---<------- nos sewn nee ne April 1961. =~... 26 422.90 
Rotalumachinery/anG equipment s<sc=ss<cnn canna ecg ake nee eee eee ee ee 247, 859. 51 
Automobiles and trucks: 
1959: Chevrolet) 4 ton pickup! so.<sasesenee seocoee ace eee March 1959____._.- 2, 065. 61 
1950: Chevrolet sitonmickUp® 1.0.2. e eee ee March 1959____.-__ 2, 065. 61 
Total automobiles and trucks....-.-----------.- SpE See es (See eae Oe 4,131.22 
‘Rotalidepreciable assets.<14-2-254 2 325 sase- cnc anaceeteee =a ose eae een 722, 727. 28 
D0 ee SO SD Fe Fae SIR A ees id I be ele sore ec nS 1, 636. 60 
Construction ini:progressiat Jumeis0: 1961 enn ce eee le eee en eee 16, 781. 34 
DUO EN WOLDS 5 RS Se ea Sk SS tl a Sa eth aah eee a 741, 145. 22 
Appropriated for completion of construction in progress at June 30, 
WOG). - —on n nnn een nnnannn nnnne eee eenenn [Sonne SESE Ee ee san 4, 025. 00 
TOt nnn nn ann wn ew nen enna penne nae nana eee $745, 170, 22 


SCHEDULE B 


All rights, leases and privileges acquired from Deseret Salt Com- 
pany under “Agreement for the Sale of the Business and Operating 
Assets of Deseret Salt Company” dated October 24, 1958, including 
all patents, trademarks and trade names and all of the isk of Les- 


lie Salt Co. acquired by use or assignment to the trade name “Deseret” 
as it pertains to salt. 
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The agreement disposes of all of this proceeding as to all parties. 
Therein, the parties agree that it is in the public interest that the 
allegations of the complaint charging that respondent’s acquisition 
of the stock and assets of California Salt Company violated Section 
7 of the Clayton Act, as amended, be dismissed, and that the Order 
of Divestiture and to Cease and Desist incorporated with the agree- 
ment be issued by the Federal Trade Commission for the reasons set 
forth in “Appendix A.” 

Under the foregoing agreement, the respondent admits the juris- 
dictional facts alleged in the complaint. The parties agree, among 
other things, that the order to divest and to cease and desist, there 
set forth, may be entered without further notice and have the same 
force and effect as if entered after a full hearing and the document in- 
cludes a waiver by the respondent of all rights to challenge or contest 
the validity of the order issuing in accordance therewith. The agree- 
ment further recites that it is for settlement purposes only and does 
not constitute an admission by the respondent that it has violated the 
law as alleged in the complaint. 

The hearing examiner finds that the content of the agreement meets 
all of the requirements of Section 3.25(b) of the Rules of the 
Commission. 

The hearing examiner having considered the agreement and pro- 
posed order, and being of the opinion that they provide an appropri- 
ate basis for settlement and disposition of this proceeding, the agree- 
ment is hereby accepted, the following jurisdictional findings made, 
and the following order issued : 

1. Respondent, Leslie Salt Co., is a corporation existing and doing 
business under and by virtue of the laws of the State of Delaware, 
with its office and principal place of business located at 505 Beach 
Street, in the City and County of San Francisco, State of California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER TO DIVEST AND TO CEASE AND DESIST 


It is ordered, That respondent, Leslie Salt Co., shall divest itself 
absolutely in good faith, as a unit and to the same purchaser, of all 
of its right, title and interest in all assets, properties, rights, leases 
and privileges acquired by it from Deseret Salt Company under that 
certain “Agreement For The Sale of the Business and Operating 
Assets of Deseret Salt Company,” dated October 24, 1958, together 
with all capital improvements made by respondent to said properties, 
which assets, properties, rights, leases, privileges and improvements 
are more particularly described and set forth in Schedule A and B 
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attached hereto and made a part hereof upon the terms and conditions 
hereinafter set forth: 

A. The divestiture of the subject properties shall be by sale to be 
made by respondent, without expense to the Commission, through a 
qualified sales agent to be appointed by respondent. 

1. Respondent shall publicize the availability for sale and promote 
the expeditious sale of the subject properties. 

2. Respondent shall appoint the First Security Bank of Utah, Salt 
Lake City, Utah, as sales agent for the purpose of effecting the sale 
of the assets, properties, rights, leases and privileges listed in Sched- 
ules A and B. The compensation to be paid such sales agent (includ- 
ing reimbursement for expenses incurred) shall all be paid by re- 
spondent, except for any brokerage, commission or fees that will be 
charged by said agent at the time of eventual sale, which commission 
shall be paid out of the selling price and shall not exceed five (5) % 
of the selling price of said assets, properties, rights, leases and 
privileges. 

3. In the event that the Commission declines to approve respond- 
ent’s said nominee, then within thirty (30) days after receipt of 
notice of such disapproval respondent shall submit to the Commission 
in writing the names of three additional qualified persons or institu- 
tions, together with a statement of the compensation to be paid to each 
for acting as sales agent and from which panel the Commission shall 
select the sales agent hereunder. In the event the sales agent is not 
selected from the first panel submitted, additional panels of qualified 
persons or institutions will be submitted from which the Commission 
may select the sales agent hereunder. 

4. Upon receipt of notice of the Commission’s approval of 
its nominee or notice of the selection of the sales agent from the names 
submitted by respondent, respondent shall constitute such person or 
institution so designated as its irrevocable sales agent for a period 
of five (5) years from the date of this Order to forthwith undertake 
its best efforts to sell the assets, properties, rights, leases and privileges 
designated in Schedules A and B upon the terms and conditions here- 
inafter specified. 

5. If after the appointment of the sales agent, said agent should 
become incapacitated, unable or unwilling to discharge the foregoing 
obligations as sales agent hereunder, or if the sales efforts of respondent 
or said sales agent shall not be satisfactory to the Commission, re- 
spondent shall secure the appointment of a successor agent in the 
manner provided above for the appointment of such agent in the first 
instance. 


B. The assets, properties, rights, leases and privileges designated in 
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Schedules A and B shall be sold to a buyer to be approved by the 
Commission upon the terms and conditions hereinafter set forth. 

1. For a period of six(6) months from the date of appointment, 
respondent or said sales agent shall offer the said assets, properties, 
rights, leases and privileges for sale, for cash, at the highest available 
price which shall in no event, after deduction of agent’s commission, 
brokerage or other sales compensation together with closing expenses, 
produce a net return to respondent of less than Six Hundred Thousand 
Dollars ($600,000). 

2. If at the expiration of six (6) months from the date of appoint- 
ment of said sales agent the assets, properties, rights, leases and privi- 
leges hereinabove referred to and more particularly described in Sched- 
ules A and B have not been sold at the price provided for in Paragraph 
B.1, above, then and in such event the respondent or its sales agent 
shall offer said assets and properties for sale, for cash, at the highest 
available price which shall in no event, after deduction of the agent’s 
commission, brokerage or other sales compensation together with 
closing expenses, produce a net return to respondent of less than Four 
Hundred Fifty Thousand Dollars ($450,000). 

3. Respondent shall accept any offer received by it or its sales 
agent which conforms to the minimum terms of sale specified by this 
Order, provided said offer is first approved by the Commission. 

4, Any sale made by respondent or said sales agent under the pro- 
visions of either Paragraph B.1 or B.2 herein shall be upon the con- 
dition that the buyer purchases at the same time from respondent, 
for cash in an amount equal to respondent’s costs of production thereof 
as certified by Messrs. Haskins & Sells, (respondent’s independent 
public accountants), all inventories of unpackaged and unprocessed 
crude salt then located at respondent’s Lakepoint, Utah, plant, it 
being understood that respondent shall have the right to remove from 
the premises all inventories of packaged and processed salt (including 
blocks) located at the said plant. 

5. Respondent, at buyer’s option to be exercised by written notice to 
respondent at the time of purchase, will purchase for a period of 
two (2) years subsequent to the closing date of the purchase, an amount 
designated by buyer not to exceed 25,000 tons of salt per year, which 
shall be delivered, processed and packaged pursuant to respondent’s 
instructions and which shall be of a merchantable quality equivalent 
to that previously produced by respondent at its Lakepoint, Utah, 
plant. The purchase price to be paid by respondent for such salt 
delivered over a reasonable time at said plant shall be as follows: 

(a) For crude unprocessed salt respondent shall pay buyer a price 
per ton equal to that certified by Haskins & Sells pursuant to the pro- 
visions of Paragraph B.4 hereof, plus 30%. 
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(b) For processed and packaged salt (including blocks) respondent 
shall pay to buyer the list f.o.b. plant price then prevailing in the 
Utah area, less 30%. 

In the event that buyer does not exercise said option that respondent 
purchase said salt from buyer, then and in such event, the sale pur- 
suant to provisions of Paragraphs B.1 or B.2 shall be conditioned 
upon buyer’s agreement to sell to respondent at the price hereinbefore 
designated in this paragraph not to exceed 12,500 tons of such salt 
during the six (6) months period following the closing date of 
purchase. 

6. For a period of one (1) year following the date of this Order 
respondent shall not make any improvements or additions to the prop- 
erties hereinabove referred to, other than those necessary for main- 
tenance of the plant for normal and ordinary operations. During the 
next four (4) years respondent shall make no capital improvements 
or additions to the said properties except for capital replacements 
necessary for the operation of said facilities in an aggregate amount 
not exceeding in any year Twenty Thousand Dollars ($20,000) and 
such capital improvements or additions as the sales agent and the 
Commission shall approve. The value of any such capital improve- 
ments or additions placed upon said properties and facilities are to be 
added to the selling price hereinabove set forth in Paragraphs B.1 
or B.2 at the depreciated book value thereof on the date of closing or 
at an amount equal to five-sevenths (5) of the cost thereof, whichever 
is less. 

7. The respondent or sales agent shall make no sale of the proper- 
ties and facilities herein referred to without first receiving written 
approval of the purchaser from the Commission. 

8. Pending the sale of said properties pursuant to the provisions 
of Paragraph B.1 or B.2 hereof, respondent may continue its opera- 
tions on said property in the normal course of business. 

9. None of said assets, properties, rights, leases and privileges, 
tangible or intangible, shall be sold or transferred to anyone who, at 
the time of the divestiture is a stockholder, officer, director, employee 
or agent of, or otherwise directly or indirectly connected with, or 
under the control of respondent or any of respondent’s subsidiaries 
or affiliated companies. 

10. Pending the sale of said properties pursuant to the provisions 
of Paragraph B.1 or B.2 hereof, respondent shall submit to the Com- 
mission quarterly reports describing the action that has been taken 
and the efforts that have been made to sell the subject properties. Such 
reports shall indicate the methods and means employed to effectuate 
a sale, the results of such actions and efforts and shall set forth the 
name and address of each person or company contacted, or who has 
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indicated any interest in acquiring said properties, together with 
copies of all correspondence and summaries of all oral communica- 
tions with such persons or companies. ; 

Provided, however, and notwithstanding anything hereinbefore set 
forth in this Order, in the event that the respondent’s bona fide efforts 
to sell the properties hereinabove referred to have been unsuccessful 
and have not resulted in any such sale within a period of five (5) years 
following the effective date of the appointment of a sales agent as 
herein provided for, then in such event respondent shall be relieved 
of any obligation under this Order requiring respondent to sell, dis- 
pose of, or divest itself of any of the properties herein described in 
Schedules A and B. 

It is further ordered that: For a period of ten (10) years from the 
date of the issuance of this Order by the Federal Trade Commission, 
respondent shall cease and desist from acquiring, directly or indirectly, 
through subsidiaries or otherwise, by merger, consolidation, or pur- 
chase, the assets, stock, share capital, or any other interest of any per- 
son, partnership, firm or corporation in the United States engaged in 
the business of producing and/or distributing salt in any form. 

It is further ordered that: The charges set forth in the allegations 
of the Complaint that respondent’s acquisition of stock, assets and 
business of California Salt Company violated Section 7 of the Clayton 
Act and any amendments thereto, be and the same are hereby dismissed. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 9th day of December, 1961 become the decision 
of the Commission; and, accordingly : 

It is ordered, That the respondent shall file with the Commission 
such reports in writing, setting forth in detail the manner and form in 
which it has complied with said order, as are required by the initial 
decision. 


In THe Matter oF 
FLORENCE RICHARDS TRADING AS MAGIC EYE 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-36. Complaint, Dec. 11, 1961—Decision, Dec. 11, 1961 


Consent order requiring a Las Vegas, Ney., furrier to cease violating the Fur 
Products Labeling Act by failing to show on invoices and labels the coun- 


693-490—64—_ 83 
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try of origin of imported furs; failing to show on invoices the true animal 
name of fur used in fur products, to disclose when fur was artifically colored 
or composed of flanks, and to observe other invoicing requirements; rep- 
resenting, in newspaper advertising, prices as reduced without giving the 
time of compared higher prices; and failing to maintain adequate records 
as a basis for price and value claims. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Florence Richards, an individual trading as 
Magic Eye, hereinafter referred to as respondent, has violated the 
provisions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacraPH 1. Florence Richards is an individual trading as Magic 
Eye with her office and principal place of business located at 406 
East Fremont Street, Las Vegas, Nevada. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent acting in cooperation and 
conjunction with Pacific Coast Fur Company, a corporation, and 
Venus Furs, a corporation, has been and is now engaged in the intro- 
duction into commerce and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
merce of fur products; and has sold, advertised, offered for sale, trans- 
ported and distributed fur products which have been made in whole or 
in part of fur which had been shipped and received in commerce, as the 
terms “commerce”, “fur” and “fur product” are defined in the Fur 
Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto, were 
fur products with labels which failed : 

1. To show the true animal name of the fur used in the fur product. 

Par. 4. Certain of said fur products were misbranded in violation 
of the Fur Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in that information required under Section 4(2) of the Fur Products 
Labeling Act and the Rules and Regulations promulgated thereunder 


MAGIC EYE 1299 
1297 Complaint 


was mingled with non-required information in violation of Rule 29(a) 
of the said Rules and Regulations. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced by respondent in that they were not invoiced as required by 
Section 5(b) (1) of the Fur Products Labeling Act, and in the manner 
and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Among such falsely and deceptively invoiced fur products, but 
not limited thereto, were invoices pertaining to such fur products 
which failed: 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was 
bleached, dyed or otherwise artificially colored when such was the fact. 

3. To show the country of origin of the imported fur used in the fur 
product. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in the following respects: 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
under was set forth in abbreviated form in violation of Rule 4 of said 
Rules and Regulations. 

(b) Invoices failed to show that fur products were composed in 
whole or in substantial part of flanks, when such was the fact, in 
violation of Rule 20 of said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that 
respondent caused the dissemination in commerce, as “commerce” is 
defined in said Act of certain newspaper advertisements, concerning 
said products, which were not in accordance with the provisions of 
Section 5(a) of the said Act and the Rules and Regulations pro- 
mulgated thereunder; and which advertisements were intended to aid, 
promote and assist, directly or indirectly, in the sale and offering for 
sale of said fur products. 

Par. 8. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondent which ap- 
peared in issues of the Las Vegas Review Journal, a newspaper pub- 
lished in the City of Las Vegas, State of Nevada, and having a wide 
circulation in said State and various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning not specifically referred to herein, respondent falsely and 
deceptively advertised fur products in that said advertisements: 
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(a) Represented prices of fur products as having been reduced 
from previous higher prices without giving the time of such compared 
higher prices in violation of Rule 44(b) of said Rules and Regulations. 

Par. 9. Respondent. in advertising fur products for sale as afore- 

_said, made claims and representations respecting prices and values of 
fur products. Said representations were of the types covered by 
subsection (a), (b), (c) and (d) of Rule 44 of the Rules and Regu- 
lations promulgated under the Fur Products Labeling Act. Re- 
spondent in making such claims and representations failed to main- 
tain full and adequate records disclosing the facts upon which such 
claims and representations were based in violation of Rule 44(e) of 
said Rules and Regulations. 

Par. 10. The aforesaid acts and practices of respondent, as herein 

_alleged, are in violation of the Fur. Products Labeling Act and Rules 
and Regulations promulgated thereunder and constituting unfair and 
deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 

; DECISION. AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondent named in the caption hereof with violation 
of the Federal Trade Commission Act and the Fur Products Labeling 
Act, and the respondent having been served with notice of said de- 
termination and with a copy of the complaint the Commission in- 
tended to issue, together with a proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, and admission by 
the respondent of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondent 
that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent Florence Richards is an individual trading as Magic 
Eye with her office and principal place of business located at 406 East 
Fremont Street, Las Vegas, Nevada. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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It ts ordered, That Florence Richards, an individual trading as 
Magic Eye or under any other trade name and respondent’s repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction into commerce, or 
the sale, advertising, or offering for sale in commerce, or the trans- 
portation or distribution in commerce of fur products, or in connec- 
tion with the sale, advertising, offering for sale, transportation, or 
distribution of fur products which are made in whole ox in. part of, 
fur which has been shipped and received in commerce, as “commerce,” 
“fur” and “fur product” are defined in the Fur Products Labeling 
Bite do forthwith cease and desist from: 

1. Misbranding fur products by: 

A. Failing to affix labels to fur products showing in words and 
figures plainly legible all of the information required to be disclosed 
by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act. 

B. Setting forth on labels affixed to fur products information re- 
quired under Section 4(2) of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder nneeled with, non- 
required information. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b) (1) of: 
the Fur Products Labeling Act and the Rules and Regulations pro-: 
mulgated thereunder in abbreviated form. 

C. Failing to disclose that fur products are composed in whole 
or in substantial part of flanks when such is the fact. 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale, or offering for sale of fur products and which: 

A. Uses previous higher prices as comparatives without giving the 
time of such higher compared prices. 

4. Making claims and representations of the types covered by sub- 
sections (a), (b), (c), and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondent full and adequate records disclosing the 
facts upon which such claims and representations are based. 
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It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon her of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which she has complied with this order. 


In THE MATTER OF 


THE HARWALD COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 0-87. Complaint, Dec. 11, 1961—Decision, Dec. 11, 1961 


Consent order requiring an Hvanston, Ill., manufacturer of automatic film 
inspection machines and other audio visual equipment, to cease represent- 
ing falsely in catalogs, circulars, form letters, etc—some furnished to 
authorized dealers—that their said machines had exclusive features not 
found in competing products, and that certain purchasers bought their 
products as a result of comparative tests with competitors’ machines. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Harwald Com- 
pany, a corporation, and Robert F. Grunwald, individually and as an 
officer of said corporation, hereinafter referred to as respondents have 
violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent The Harwald Company is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its principal place of business and office 
located at 1245 Chicago Avenue, Evanston, Ilinois. 

Respondent Robert F. Grunwald is an individual and an officer of 
the corporate respondent, and his address is the same as that of the 
corporate respondent. He formulates directs and controls the acts 
and practices of the corporate respondent, including the acts and 
practices hereinafter set forth. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in manufacturing, offering for sale and sale of auto- 
matic film inspection machines and other audio visual equipment. 

Respondents cause and have caused their said products, when sold, 
to be transported from their place of business in the State of Illinois to 
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purchasers thereof located in various other States of the United States, 
and at all times mentioned herein have maintained a course of trade 
in said automatic film inspection machines and other audio visual 
equipment in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par, 38. Respondents, in the course and conduct of their business, 
are, and have been, engaged in competition, in commerce, with indi- 
viduals, corporations or firms selling automatic film inspection ma- 
chines and audio visual equipment. 

Par. 4. Respondents, in the course and conduct of their business, 
and for the purpose of inducing the purchase of their said products, 
have made certain statements and representations in catalogs, bro- 
chures, circulars, form letters and other media disseminated through 
the United States mails and by other means, some of which are fur- 
nished to authorized dealers, and by sales representatives, or agents, 
to prospective purchasers of their products. 

Par. 5. Respondents, through the use of the statements and repre- 
sentations made in above said catalogs, brochures, circulars, form 
letters and other media, and through oral representations made by the 
sales representatives or agents, represent, and have represented, di- 
rectly or by implication, that : 

Their automatic film inspection machines have exclusive features 
which are not used by other manufacturers of automatic film inspection 
machines. 

Certain purchasers and others made, and have made, competitive, 
tests of respondents’ machines with competitors’ machines and as a 
result of such tests have purchased respondents’ machines. 

Par. 6. Said statements and representations are, and were, false, 
deceptive and misleading. In truth and in fact, many of the so-called 
exclusive features claimed by respondents for their products are used 
in similar products manufactured and sold by their competitors; and 
those certain purchasers, who are represented as having purchased 
respondents’ products as a result of tests made by them, made no such 
tests and did not buy said products as a result of such tests. 

Par. 7. Repondents have disparaged competitors’ machines by the 
use of a “comparison survey” through which they falsely represent that 
their machines contain many features not contained in the machines 
of competitors. Respondents have also disparaged a competitor’s 
machine by stating falsely that “Paulmar definitely scratches film 
much worse—* * * *” Respondents make other false, misleading and 
disparaging statements and representations in letter and advertise- 
ments, and verbally to prospective purchasers of their machines. 
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Par. 8. By the aforesaid practices, respondents place in the hands 
of others the means and instrumentalities by and through which they 
may,mislead the public as to the above said false representations and 
disparagement of respondents’ competitors. 

Par. 9. The use by respondents of the aforementioned false, mis- 
leading and deceptive statements, representations and practices has 
had, and now has, the capacity and tendency to mislead members of 
the purchasing public into the erroneous and mistaken belief that said 
statements and representations were, and are, true and into the pur- 
chase of respondents’ products by reason of said erroneous and mis- 
taken belief. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted, and now constitute, 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent, The Harwald Company, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Illinois, with its office and principal place of business located 
at 1245 Chicago Avenue, Evanston, Illinois. 

Respondent, Robert F. Grunwald, is an officer of said corporation 
and his address is the same as that of said corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
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matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
ORDER 


It is ordered, That respondents The Harwald Company, a corpora- 
tion, and its officers and Robert F. Grunwald, individually and as an 
officer of said corporate respondent, and respondents’ agents, rep- 
resentatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of film inspection machines, audio-visual equipment or 
any other product, do forthwith cease and desist from: 

1. Representing directly or by implication, that: 

(a) Respondents’ products are equipped with or contain features 
that like or similar products of others are not equipped with or do 
not contain, when such as not a fact. 

(b) Any of respondents’ prospective customers or any purchaser of 
respondents’ products has made a comparative or competitive test 
with respondents’ and their competitors’ products, and has purchased 
respondents’ products as a result thereof, when such is not a fact. 

2. Using any false, misleading or deceptive statements or represen- 
tations which disparage respondents’ competitors or the products of 
such competitors. 

3. Placing in the hands of dealers or others any means or instru- 
mentality by and through which they may deceive and mislead the 
purchasing public with respect to the things or practices hereinabove 
set forth in Paragraphs 1 and 2. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THe Marrer or 


CASUAL CORNER OF MEMPHIS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTI- 


FICATION ACTS 
Docket C-88. Complaint, Dec. 12, 1961—Decision, Dec. 12, 1961 


Consent order requiring Memphis, Tenn., sellers to cease violating the Textile 
Fiber Products Identification Act by failing to label or identify women’s 
wearing apparel with the information required to be disclosed. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Casual Corner of Memphis, Inc., a 
corporation, and Milton Brenner and M. A. Lightman, individually 
and as officers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of such Acts and the Rules and 
Regulations under the Textile Fiber Products Identification Act and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent Casual Corner of Memphis, Inc., is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Tennessee. Individual respondents 
Milton Brenner and M. A. Lightman are officers of the corporate 
respondent. Said individual respondents cooperate in formulating, 
directing and controlling the acts, policies and practices of the cor- 
porate respondent including the acts and practices hereinafter referred 
to. All respondents have their office and principal place of business 
at 43 South Main Street, Memphis, Tennessee. 

Par. 2. Subsequent to the effective date of the Textile Fiber 
Products Identification Act on March 3, 1960, respondents have been 
and are now engaged in the introduction, delivery for introduction, 
sale, advertising, and offering for sale, in commerce, and in the trans- 
portation or causing to be transported in commerce, and in the im- 
portation into the United States, of textile fiber products; and have 
sold, offered for sale, advertised, delivered, transported and caused 
to be transported, textile fiber products, which had been advertised 
or offered for sale in commerce; and have sold, offered for sale, adver- 
tised, delivered, transported and caused to be transported, after ship- 
ment in commerce, textile fiber products, either in their original state or 
contained in other textile products; as the terms “commerce” and 
“textile fiber product” are defined in the Textile Fiber Products 
Identification Act. 

Par. 3. Certain of said textile fiber products were misbranded by 
respondents in that they were not stamped, tagged, or labeled as 
required under the provisions of Section 4(b) of the Textile Fiber 
Products Identification Act, and in the manner and form as prescribed 
by the Rules and Regulations promulgated under said Act. 

Among such misbranded textile fiber products, but not limited 
thereto, was women’s wearing apparel which had no stamp, tag, label 
or other means of identification on or affixed to such products. 
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Par. 4. The acts and practices of respondents as set forth above, 
were, and are, in violation of the Textile Fiber Products Identification 
Act and the Rules and Regulations promulgated thereunder, and con- 
stituted, and now constitute unfair and deceptive acts and practices 
and unfair methods of competition in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging violations of the Federal Trade Commission Act and the 
Textile Fiber Products Identification Act, and the respondents named 
in the caption hereof having received notice of said determination and 
a copy of the complaint the Commission intended to issue, together 
with a proposed form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admission 
by the respondents of all the jurisdictional facts set forth in the 
complaint contemplated by said agreement, a statement that the sign- 
ing of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as set forth in such complaint, and waivers and provisions as required 
by the Commission’s rules; and 

The Commission, having considered the agreement hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Casual Corner of Memphis, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Tennessee, with its office and principal place of business 
located at 43 South Main Street, in the City of Memphis, State of 
Tennessee. 

Respondents Milton Brenner and M. A. Lightman are officers of 
said corporation and their address is the same as that of said 
corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 


is in the public interest. 
ORDER 


It ts ordered, That respondent Casual Corner of Memphis, Inc., a 
corporation, and its officers, and Milton Brenner and M. A. Lightman, 
individually and as officers of the said corporation and respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the introduction, delivery 
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for introduction, sale, advertising or offering for sale, in commerce, 
or in the transportation or causing to be transported, in commerce, or 
the importation into the United States, of textile fiber products; or 
‘in connection with the sale, offering for sale, advertising, delivery, 
‘transportation, or causing to be transported of textile fiber products 
which have been advertised or offered for sale in commerce; or in 
connection with the sale, offering for sale, advertising, delivery, trans- 
portation, or causing to be transported, after shipment in commerce, 
of textile fiber products, whether in their original state or contained 
in other textile fiber products, as the terms “commerce” and “textile 
fiber product” are defined in the Textile Fiber Products Hege ee as 
‘Act, do forthwith cease and desist from: 

esas textile fiber products by failing to affix labels to such 
textile fiber products showing each element of information required 
to be disclosed by Section 4(b) of the Textile Fiber Products Identifi- 
cation Act. 

Itis further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In toe Marrer or 


KISILEVSKY, ZUCKERMAN & SCHWARTZMAN, INC., 
ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket 0-39. Complaint, Dec. 12, 1961—Decision, Dec. 12, 1961 


Consent order requiring New York City manufacturing furriers to cease violat- 
ing the Fur Products Labeling Act by labeling and invoicing fur products 
falsely to show that artificially colored fur was natural and failing to dis- 
close when the products contained artificially colored fur; and furnishing 
false guaranties that certain of their fur products were not misbranded, 
falsely invoiced, or falsely advertised. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having rea- 
son to believe that Kisilevsky, Zuckerman & Schwartzman, Ine., a 
corporation, and Harry Kisilevsky, Nathan Zuckerman dnd J hes 
Schwartzman, individually and as officers of said corporation, herein- 
after ee igaredl to as respondents, have violated the provisions of said 
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Acts and the Rules and Regulations promulgated under the Fur Prod- 
ucts Labeling Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

_ Paracrapn 1. Kisilevsky, Zuckerman & Schwartzman, Inc. is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York with its office and prin- 
cipal place of business located at 305 Seventh Avenue, New York, 
New York. 

. Harry Kisilevsky, Nathan Zuckerman and Julius Schwartzman are. 
officers of the said corporate respondent and control, direct and formu- 
late the acts, practices and policies of the said corporate respondent. 
Their office and principal place of business is the same as that of the: 
said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now en-. 
gaged in the introduction into commerce, and in the manufacture for 
introduction into commerce, and in the sale, advertising, and offering 
for sale, in commerce, and in the transportation and distribution, in, 
commerce, of fur products; and have manufactured for sale, sold, 
advertised, offered for sale, transported and distributed fur products 
which have been made in whole or in part. of fur which has been 
shipped and received in commerce as the terms “commerce,” “fur” 
and “fur product” are defined in the Fur Products Labeling Act. 

. Par. 8. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled to show that the fur contained 
therein was natural when in fact such fur was bleached, dyed, or 
otherwise artificially colored in violation of Section 4(1) of the Fur 
Products Labeling Act. 

Par. 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2). of, 
the Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

- Among such misbranded fur products, but not limited thereto, were. 
fur products with labels which failed to disclose that the fur contained 
in the fur products was bleached, dyed, or otherwise artificially 
colored when such was the fact. 

Par. 5. Certain of said fur products were falsely and deceptively: 
invoiced by the respondents in that they were not. invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and the Rules 
and Regulations promulgated thereunder. . 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 


1310 FEDERAL TRADE COMMISSION DECISIONS 
Decision 59 F.T.C. 


failed to disclose that the fur contained in the fur products was. 
bleached, dyed or otherwise artificially colored when such was the 
fact. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in that said fur products were invoiced to show that the fur 
contained therein was natural when in fact such fur was bleached, 
dyed or otherwise artificially colored in violation of Section 5(b) (2) 
of the Fur Products Labeling Act. 

Par. 7. The respondents furnished false guaranties that. certain of 
their fur products were not misbranded, falsely invoiced or falsely 
advertised when respondents in furnishing such guaranties had rea- 
son to believe that fur products so falsely guaranteed would be in- 
troduced, sold, transported or distributed in commerce in violation of 
Section 10(b) of the Fur Products Labeling Act. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion in commerce under the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of ‘all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settlement 
purposes only and does not constitute an admission by respondents 
that the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said ereement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent, Kisilevsky, Zuckerman & Schwartzman, Ine., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business located at 305 Seventh Avenue, in the City of 
New York, State of New York. 
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Respondents Harry Kisilevsky, Nathan Zuckerman and Julius 
Schwartzman are officers of said corporation and their address is the 
same as that of said corporation. 

2. The Federal Trade Commission has jursidiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents, Kisilevsky, Zuckerman & Schwartz- 
man, Inc., a corporation, and its officers, and Harry Kisilevsky, Nathan 
Zuckerman and Julius Schwartzman, individually and as officers of 
said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the introduction, or manufacture for introduction, into com- 
merce, or the sale, advertising or offering for sale, in commerce, or 
the transportation or distribution in commerce, of any fur product; 
or in connection with the sale, manufacture for sale, advertising, 
offering for sale, transportation or distribution of any fur product 
which is made in whole or in part of fur which has been shipped and 
received in commerce as “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act do forthwith cease and 
desist from: 

1. Misbranding fur products by: 

A. Representing, directly or by implication on labels, that the fur 
in such products is natural, when such is not the fact. 

B. Failing to affix labels to fur products showing in words and fig- 
ures plainly legible all the information required to be disclosed by each 
of the subsections of Section 4(2) of the Fur Products Labeling Act. 

2. Falsely or deceptively invoicing fur products by: 

A. Representing on invoices, that the fur in such products is natural, 
when such is not the fact. 

B. Failing to furnish invoices showing in words and figures plainly 
legible to purchasers of fur products all the information required to 
be disclosed by each of the subsections of Section 5('b) (1) of the Fur 
Products Labeling Act. 

3. Furnishing a false guaranty that any fur product is not mis- 
branded, falsely invoiced or falsely advertised when the respondents 
have reason to believe that such fur product may be introduced, sold, 
transported or distributed in commerce. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
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THOMAS R. ENGLES DOING BUSINESS AS MIDE ON: 
TINENT TRAINING SERVICE 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-40. Complaint, Dec. 12, 1961—Decision, Dec. 12, 1961 


Consent order requiring an Elmwood, Nebr., seller of correspondence courses on 
civil service preparation to cease misrepresenting in advertising in news- 
papers, circulars, etc., the number and types of civil service positions avail- 
able to purchasers of the course. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Thomas R. Engles, 
individually and doing business as Mid-Continent Training Service, 
hereinafter referred to as respondent, has violated the provisions of 
‘said Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent Thomas R. Engles is an individual 
trading and doing business as Mid-Continent Training Service, with 
his principal place of business located at Elmwood, Nebraska. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the sale and distribution of a general course of study and 
instruction purporting to prepare the purchasers thereof for examina- 
tion for various Civil Service positions in the United States Govern- 
ment and in other lesser political subdivisions, which said course is 
pursued by correspondence through the medium of the United States 
mails. Respondent, in the course and conduct of said business, causes 
said course of study and instruction to be sent from his place of busi- 
ness in the State of Nebraska to, into and through various other States 
of the United States to purchasers thereof located in States other than 
the State of Nebraska. ‘There has been at all times mentioned herein 
a course of trade in said course of study and instruction, as sold and 
distributed by respondent, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 8. In connection with the sale of said course of study and 
instruction, respondent has made, published and caused to be pub- 
lished certain advertising material, including newspaper advertise- 
ments, post cards and circulars which are read by and distributed to 
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prospective students in States other than the State of Nebraska, in 
and by which many representations have been made, and are made, 
in regard to the course of study and instruction and matters relating 
thereto. Typical, but not all inclusive of representations made in 
such advertising are the following: 


WAKE UP! 
DO YOU WANT A BETTER JOB? 
IF SO... READ THIS CAREFULLY 


Thousands of Men and Women Needed 
CIVIL SERVICE 
Salaries to $4,479.00 Yearly to Start a City, County, State or United States 
Civil Service position with security, opportunity for advancement, vacation with 
pay, and a pension is worth your effort to obtain. 


We prepare men and women—18 to 55 years of age, common school usually 
sufficient. Below are a few of the hundreds of different Civil Service jobs: 


Clerks Post Office Clerks Auditors 
Stenographers Mail Carriers Deputy Zone Collectors 
Typists Rural Mail Carriers Railway Mail Clerks 
Storekeepers Custom Service Internal Revenue Serv- 
Forest Service Ass’t Meat Inspector ice 
Watchman Guards Warehousemen 
Immigration Service Accountants Messengers 


Telephone Operator 
and many others 
Send For Full Information—Mail Attached Card Today! 

Par. 4. By means of the statements appearing in advertising 
material as set forth above, and others similar thereto, respondent 
represents, directly or by implication, that 

1. Many thousands of Government positions are open and that 
said positions, including those listed, will be filled within a short 
time. 

2. Said listed positions are available to all applicants, within the 
age limits specified, having a common school education. 

3. Completion of the respondents’ course of study and instruction 
prepares.a student for all of the positions listed in such advertising, 
including the position of Accountant, Storekeeper, Internal Revenue 
Agent, Assistant Meat Inspector, etc., and other positions of a tech- 
nical or semi-technical nature. 

Par. 5... The aforesaid statements are false, misleading and decep- 


tive. In truth and in fact: 

1. There are no vacancies in nor examinations scheduled for many 
of the positions listed by the respondent. 

2. Many of the listed positions are not available to applicants 
haying only a common schoo] education since such positions require 
particular educational and physical qualifications or experience. 
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3. Completion of respondent’s said course of study and instruction 
does not prepare the student for many. of the listed positions, and in 
many of such positions either technical training or experience is a 
prerequisite. 

Par. 6. Respondent is now, and at all times mentioned herein has 
been, in substantial competition with other individuals, corporations, 
partnerships and firms engaged in the sale, in commerce, of courses 
of instruction by correspondence. 

Par. 7. The use by the respondent of the aforesaid statements and 
representations has had, and now has, the tendency, and capacity to 
confuse, mislead and deceive members of the public into the erroneous 
and mistaken belief that such statements and representations were 
and are true and to induce them to purchase substantial numbers of 
respondent’s course of study and instruction by reason of said er- 
roneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondent, as alleged 
herein, were, and are, all to the prejudice and injury of the public 
and of respondent’s competitors and constituted, and now constitute, 
unfair and deceptive acts and practices and unfair methods of compe- 
tition, in commerce, in violation of Section 5(a)(1) of the Federal 
Trade Commission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with vio- 
lation of the Federal Trade Commission Act, and the respondent 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent that the 
law has been violated as set forth in the complaint, and waivers and 
provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent, Thomas R. Engles, is an individual doing business 
as Mid-Continent Training Service with his office and principal place 
of business located at Elmwood in the State of Nebraska. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of.the.respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Thomas R. Engles, individually and trading and 
doing business under the name of Mid-Continent Training Service, or 
under any other name, and his agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of courses of study 
and instruction, do forthwith cease and desist from representing, 
‘directly or indirectly, that: 

1. There are vacancies for any specified Civil Service positions, or 
any other positions, when such vacancies do not exist; or that the 
number of Civil Service or other positions available or vacant is 
greater than is the fact. 

2. Positions in the United States Civil Service or elsewhere, which 
are restricted to any group or otherwise restricted or require certain 
qualifications or experience are vacant unless such restrictions are 
clearly set forth. 

3. Completion of respondent’s course of study and instruction pre- 
pares a person for all of the positions listed in respondent’s advertising ; 
or that completion of such course of study or instruction prepares a 
person for any specified position unless such is the fact. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 


In THe Marrer or 


RAYMOND’S, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket O-41. Complaint, Dec. 12, 1961—Decision, Dec. 12, 1961 


Consent order requiring Boston furriers to cease violating the Fur Products 
Labeling Act by failing, on labels and invoices, to show the true animal 
name of fur used in fur products and to disclose when fur was dyed; by 
labeling fur products with a “sale price” purporting falsely to be reduced 
from usual prices, and with the registered identification number of an un- 
authorized concern; by failing, on invoices, to set forth the terms “Persian 
Lamb”, “Dyed Broadtail processed Lamb”, and “secondhand used fur” 
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where required; by uewspaper advertising which falsely. represented prices 
as reduced from so-called “regular” prices which were fictitious and as 
reduced by stated percentages, and fur products offered as. all brand new ; 
by failing to maintain adequate records as a basis for pricing claims and 
types covered; and by failing in other Se to comply with labeling, 
invoicing, and advertising: requirements. 


CoMPLaIntT 


Pursuant to the provisions of the Federal Trade KSonisnicckc Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Raymond’s, Inc. and Evans Fur Company of Massa- 
chusetts, Inc., a corporation, and Harold Sussman, individually and 
as an officer of the Evans Fur Company of Massachusetts, Inc., here- 
inafter referred to as respondents, have violated the provisions of said 
Acts and the Rules and. Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacraPH 1. Raymond’s, Inc. and Evans. Fur Company of 
Massachusetts, Inc. are corporations organized, existing and doing 
business under and by virtue of the laws of the State of Massachusetts 
with their office and principal place of business located at 356 Wash- 
ington Street, Boston, Massachusetts. Harold Sussman is an indi- 
vidual and an officer in thé said Evans Fur Company of Massachusetts, 
Inc. Harold Sussman controls, directs and formulates the acts, prac- 
tices and policies of the said Evans Fur Company of Massachusetts, 
Inc. His office and principal place of business :is the same as that of 
the said corporate respondents. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into ‘ecommerce and in:the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distri- 
bution, in commerce, of fur products; and have sold, advertised, offered 
for sale, oe se and distributed fur proces which have been 
made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce”, “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 3, Certain of said fur products were misbranded by. being 
falsely and deceptively labeled in that labels-affixed thereto contained 
a purported “sale price” thereby representing directly or by implica- 
tion that the prices of such fur products were reduced from the prices 
at which respondents regularly or usually sold such products, when 
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such was not the fact, in violation of Section 4(1) of the Fur Products 
Labeling Act. 

Par. 4. Certain of said fur products were misbranded by being 
falsely or deceptively labeled in that respondents affixed labels to such 
fur products containing the registered identification number of the 
Evans Fur Company, a separate concern, in violation of Section 4(1) 
of the Fur Products Labeling Act. 

Par. 5. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of the 
Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

Among such misbranded fur products, but not limited thereto, were 
fur products with labels which failed : 

1. To show the true animal name of the fur used in the fur product. 

2. 'To disclose that the fur contained in the fur products was dyed, 
when such was the fact. 

Par. 6. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder in that infor- 
mation required under Section 4(2) of the Fur Products Labeling 
Act and the Rules and Regulations promulgated thereunder was 
mingled with non-required information in violation of Rule 29(a) of 
said Rules and Regulations. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced by the respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act and in the man- 
ner and form prescribed by the Rules and Regulations promulgated 
thereunder. 

Among such falsely and deceptively invoiced fur products but not 
limited thereto, were invoices pertaining to such fur products which 
failed: 

1. To show the true animal name of the fur used in the fur product; 

2. To disclose that the fur contained in the fur products was dyed, 
when such was the fact; 

3. To show the country of origin of imported furs used in the fur 
products. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations 
promulgated thereunder in the following respects : 

(a) Information required under Section 5(b) (1) of the Fur Prod- 
ucts Labeling Act and the Rules and Regulations promulgated there- 
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under was set forth in abbreviated form in violation of Rule 4 of 
said Rules and Regulations. 

(b) The term “Persian Lamb” was not set forth, where an election 
was made to use that tet’ instéad of Lamb in violation of Rule 8 of 
the said Rules and Regulations. 

(c) The term “Dyed Broadtail processed Lamb” was not set forth 
where an election was made to use that term instead of Dyed Lamb 
in violation of Rule 10 of said Rules and Regulations. 

(d) The disclosure “secondhand used fur” where required, was not. 
set forth in violation of Rules 21 and 23 of said Rules and Regulations. 

Par. 9. Certain of said fur products were falsely and deceptively 
advertised in violation of the Fur Products Labeling Act in that re- 
spondents caused the dissemination in commerce, as “commerce” is 
defined in said Act, of certain newspaper advertisements, con- 
cerning said products, which were not in accordance with the provi- 
sions of Section 5(a) of the ‘said Act and the Rules and Regulations 
promulgated thereunder; and which advertisements were intended 
to aid, promote and assist, directly or indirectly, in the sale and offer- 
ing for sale of said fur products. 

Par. 10. Among and included in the advertisements as aforesaid, 
but not limited thereto, were advertisements of respondents which ap- 
peared in issues of The Boston Sunday Herald, Boston Sunday Globe, 
Boston Traveller, newspapers published in the city of Boston, State 
of Massachusetts, and having a wide circulation in said State and 
various other States of the United States. 

By means of said advertisements and others of similar import and 
meaning, not specifically referred to herein, respondents falsely and 
deceptively advertised fur products in that said advertisements: 

(a) Represented prices of fur products as having been reduced from 
regular or usual prices where the so-called regular or usual prices 
were in fact fictitious in that they were not the prices at which said 
merchandise was usually sold by respondents in the recent regular 
course of business in violation of Section 5(a) (5) of the Fur Products 
Labeling Act and Rule 44(a) of said Rules and Regulations. 

(b) Represented through percentage savings claims such ag “14 
off usual retail prices”, “save as much as 14 to 1% off usual retail”, and 
“at guaranteed 33% to 50% savings less than its usual retail price 
would be” that prices of fur products were reduced in direct propor- 
tion to the percentage of savings stated when such was not the fact 
in violation of Section 5(a) (5) of the Fur Products Labeling Act. 

(c) Represented that fur products offered for sale were all brand 
new furs and none carried over from last year when such was not. 
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ki fact in violation of Section 5(a) (5) of the Fur Products Labeling 
ct. 

(d) Contained information required under Section 5(a) of the Fur 
Products Labeling Act and the Rules and Regulations promulgated 
thereunder which was not set forth in type of equal size and conspic- 
uousness and in close proximity with each other in violation of Rule 
38 (a) of said Rules and Regulations. 

Par. 11. In advertising fur products for sale as aforesaid respond- 
ents made pricing claims and representations of the types covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Regulations under 
the Fur Products Labeling Act. Respondents in making such claims 
and representations failed to maintain full and adequate records dis- 
closing the facts upon which such pricing claims and representations 
were based in violation of Rule 44(e) of the said Rules and Regula- 
tions. 

Par. 12. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Com- 
mission Act. 

DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondents named in the caption hereof with violation 
of the Federal Trade Commission Act and the Fur Products Labeling 
Act, and the respondent having been served with notice of said deter- 
mination and with a copy of the complaint the Commission intended 
to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondents Raymond’s, Inc. and Evans Fur Company of Mas- 
sachusetts, Inc. are corporations organized, existing and doing busi- 
ness under and by virtue of the laws of the State of Massachusetts, 
with their office and principal place of business located at 356 Wash- 


ington Street, Boston, Massachusetts. 
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Respondent Harold Sussman is an individual and an officer of the 
said Evans Fur Company of Massachusetts, Inc., and his address is 
the same as that of the saidcorporation. 

2. The Federal. Trade Commission has ede of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Raymond’s, Inc., a corporation, Evans Fur Com- 
pany of Massachusetts, Inc., a corporation and Harold Sussman, 
individually and as an officer of the said Evans Fur Company of 
Massachusetts, Inc., and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction into commerce, or the sale, advertising, 
or offering for sale in commerce, or the transportation or distribution 
in commerce of fur products, or in connection with the sale, adver- 
tising, offering for sale, transportation, or distribution of fur products 
which have been made in whole or in part of fur which has been 
shipped and received in commerce, as “commerce”, “fur” and “fur 
product” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from: 

1. Misbranding fur products by: 

A. Falsely or deceptively labeling or otherwise representing that 
the prices of said fur products are reduced from the prices at which 
respondents have usually and customarily sold such products in the 
recent regular course of business. 

B. Falsely or deceptively using the registered identification number 
of another person or firm. 

C. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed by 
each of the subsections of Section 4(2) of the Fur Products Labeling 
Act. 

D. Setting forth information required under Section 4(2) of the 
Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder mingled with non-required information. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish to purchasers of fur products invoices show- 
ing all the information required to be disclosed by each of the sub- 
sections of Section 5(b) (1) of the Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b)(1) of 
the Fur Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder in abbreviated form. 

C. Failing to set forth the term “Persian Lamb” where an election 
is made to use that term instead of Lamb. 
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D. Failing to set forth the term “Dyed Broadtail processed Lamb” 
where an election is made to use that. term instead of Dyed Lamb. 

E. Failing to disclose that fur products contain or are composed of 
“secondhand used fur”, when such is the fact. 

3. Falsely or deceptively advertising fur products through the use 
of any advertisement, representation, public announcement or notice 
which is intended to aid, promote or assist, directly or indirectly, in 
the sale or offering for sale of fur products and which: 

A. Represents directly or by implication that the regular or usual 
price of any fur product is any amount which is in excess of the price 
at which respondents have usually and customarily sold such products 
in the recent regular course of business. 

B. Represents directly or by implication through percentage sav- 
ings claims that prices of fur products are reduced in direct propor- 
tion to the percentage of savings stated when such is not the fact. 

C. Represents directly or by implication that the fur products of- 
fered for sale are all brand new and none carried over from last year, 
or words or terms of similar import and meaning when such is not the 
fact. 

D. Fails to set forth the information required under Section 5(a) 
of the Fur Products Labeling Act and the Rules and Regulations 
promulgated thereunder in type of equal size and conspicuousness 
and in close proximity with each other. 

4. Making pricing claims and representations of the types covered 
by subsections (a), (b), (c) and (d) of Rule 44 of the Regulations 
under the Fur Products Labeling Act unless there are maintained by 
respondents full and adequate records disclosing the facts upon which 
such claims and representations are based. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THE MarrTer oF 
CELTIC CONSTRUCTION COMPANY, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 8349. Complaint,* Apr. 13, 1961—Decision, Dec. 1}, 1961 


Order issued in default requiring the officer of a Wheaton, Md., home repair 
concern to cease making deceptive savings and guarantee claims and other 


*Complaint published at p. 352 herein. 
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misrepresentations in newspaper advertising, as in the order below 
indicated. 

Similar orders based on consent agreements were issued against the company 
and two other officials on Aug. 30, 1961, page 356 herein. 


Mr. Ames W. Williams supporting the complaint. 
No appearance for or by respondent Mr. Richard J. Mooney. 


Inrrraz Duciston as TO Ricoarp J. Moonry, INDIVIDUALLY AND AS 
AN OrriceR or Critic Construction Company, Inc., sy JOHN 
B. Pornpexter, Heartne EXAMINER 


On April 13, 1961 the Federal Trade Commission issued a com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act. The complaint al- 
leged that for the purpose of inducing the sale of their services and 
materials, respondents had made certain false, misleading and decep- 
tive statements and representations with respect to various kinds of 
building materials and appurtenances. 

After issuance and service of the complaint, Celtic Construction 
Company, Inc., a corporation, Charles H. Deeringer and Patrick M. 
Spalding, individually and as officers of said corporation entered into 
separate agreements for consent orders to be issued, and, thereafter, 
on July 3, 1961, the undersigned hearing examiner issued Initial 
Decisions based on said consent agreements with respect to said above 
named respondents which became the decisions of the Commission 
on August 30, 1961. The respondent Richard J. Mooney, although 
served with a copy of the complaint and notice of date and place of 
hearing, did not file an answer to the complaint nor appear at the 
hearing scheduled for 10:00 A.M. on June 14, 1961, in Washington, 
BLASS 

Upon the failure of the respondent Richard J. Mooney to answer 
the complaint within the time provided in Section 3.7(a) of the Com- 
mission’s Rules of Practice for Adjudicative Proceedings then in effect 
and appear at the time and place fixed for the hearing, as provided 
by Section 3.7(b) of said rules, counsel supporting the complaint 
moved that the hearing examiner find the facts to be as alleged in 
the complaint, in accordance with the proposed order to be submitted 
by counsel supporting the complaint. 

The proceeding having now come on for final consideration on the 
complaint and proposed order of counsel supporting the complaint, and 
it appearing that the order proposed covers all of the allegations of 
the complaint, pursuant to Section 3.7 of the Commission’s rules above 
referred to, the undersigned hearing examiner makes the following 
findings of fact and conclusions of law, and issues the following order: 
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1. The respondent Richard J. Mooney resides. at 4447 Wrenwood 
Avenue, Baltimore, Maryland, is an officer of the corporate respondent 
Celtic Construction Company, Inc., and participated in the formula- 
tion, direction and control of its policies, acts and practices. His 
business address is the same as that of the corporate respondent. The 
term “respondents,” as hereinafter used, will refer only to Celtic Con- 
struction Company, Inc. and Richard J. Mooney. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent Richard J. Mooney 
and the proceeding is in the public interest. 

3. In the course and conduct of respondent’s business (advertising, 
offering for sale, and sale of, home repairs, including the furnishing 
and installation of aluminum storm windows, siding, roofing, dormer 
windows, screens, jalousies, carports, gutters, plumbing fixtures and 
various other kinds of building materials and appurtenances), in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
respondent made statements and representations to the effect that the 
work performed by respondents and the materials used are uncondi- 
tionally guaranteed ; that Celtic Construction Company, Inc., is Wash- 
ington’s largest remodeling contractor; that respondent Celtic 
‘Construction Company, Inc., performs all work to be done without 
the employment of sub-contractors; that respondent Celtic Construc- 
tion Company, Inc., offers substantial savings to its customers from its 
usual and customary prices and that special family financing is pro- 
vided, if desired. 

4. The aforesaid representations are false, misleading and deceptive, 
in that: 

1. Respondents’ purported guarantees are not unconditional and, 
in the few instances where a purported guarantee was made in writing 
at the insistence of the customer, the terms and limitations were not 
set forth. 

2. Celtic Construction Company, Inc. is not the largest remodeling 
contractor doing business in Washington. 

3. Celtic Construction Company, Inc. relies almost entirely upon 
the services of sub-contractors. 

4. No savings from respondents’ usual and customary prices are in 
fact afforded by Celtic Construction Company, Inc., to customers and 
no special family financing is provided by the respondents over and 
beyond the usual sources of financing available to the general public. 

5. In the course and conduct of respondents’ business, Richard J. 
Mooney, at all times mentioned herein, has been in substantial competi- 
tion in commerce with corporations, firms and individuals engaged 
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in the sale of materials and services of the same general kind and 
nature as that sold by the respondent. 

6. The use by the respondents of the aforesaid false, misleading and 
deceptive statements, representations and practices has had, and now 
has, the capacity and tendency to mislead members of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations were, and are, true and into the purchase of sub- 
stantial quantities of respondents’ materials and services by reason of 
said erroneous and mistaken belief. As a consequence thereof, sub- 
stantial trade in commerce has been, and is being, unfairly diverted to 
respondents from their competitors and substantial injury has thereby 
been, and is being, done to competition in commerce. 


CONCLUSIONS 


The aforesaid acts and practices of respondents, as herein found 
were and are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That respondent Richard J. Mooney, individually and 
as an officer of Celtic Construction Company, Inc., a corporation, and 
his representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale or 
sale of services or materials, or both, in connection with the repair, 
remodeling, construction or renovating of any building, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

A. Representing, directly or by implication: 

1. That the work performed, or the materials used, are guaranteed, 
unless the nature and extent of the guarantee and the manner in which 
the guarantor will perform are clearly set forth. 

2. That Celtic Construction Company, Inc., is Washington’s largest 
remodeling contractor, or misrepresenting in any manner the size or 
extent of respondents’ business. 

3. That all work is performed by the respondents, or that any work 
is done by them that is not in accordance with the facts. 

4. That any savings are afforded to the purchasers of respondents’ 
services and/or materials from respondents’ usual and customary 
price, unless the price at which they are offered constitutes a reduction 
from respondents’ usual and customary price in the recent regular 
course of business. 
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5. That special financing is afforded to customers. 

B. Misrepresenting in any manner the amount of savings available 
to purchasers of respondents’ services and/or materials or the amount 
by which the price of said services and/or materials is reduced from 

_the price charged by respondents in the recent regular course of 
business, 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner did on the 14th day of December, 1961, become the decision 
of the Commission; and, accordingly : 

Lt is ordered, That respondent Richard J. Mooney, individually and 
as an officer of Celtic Construction Company, Inc., shall within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which he has complied with the order to cease and desist. 


In THE MArrer oF 


GEORGIA MILLS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMMISSION ACT 


Docket C-42. Complaint, Dec. 14, 1961—Decision, Dec. 14, 1961 


Consent order requiring two affiliated New York City distributors of textile 
fabrics to retailers to cease representing falsely through use of the word 
“mills” as part of the corporate name of one, and of ‘‘weavers of synthetic 
fabrics” on ietterheads, invoices, statements, etc., of both, that they had 
mills or looms on which their products were manufactured; and by use of 
the name “Thomasville,” Ga.” above their trade name, that that was their 


place of business. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act and the Export 
Trade Act, the Federal Trade Commission, having reason to believe 
that Georgia Mills, Inc., a corporation; J. Levine Textile, Inc., a 
corporation; and Jacob Levine (also known as Jack Levine) and Irvin 
Levine, individually and as officers of said corporations, and Norman 
Levine, individually and as an officer of J. Levine Textile, Inc. ; here- 
inafter referred to as respondents, have violated the provisions of 
Federal Trade Commission Act, and it appearing to the Commission 
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that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that. 
respect as follows: 

Paracrapy 1. Respondents Georgia Mills, Inc., and J. Levine Tex- 
tile, Inc., are corporations organized, existing and doing business under 
and by virtue of the laws of the State of New York. Corporate: 
respondents have their office and principal place of business located. 
at 369 Broadway, New York 13, New York. Corporate respondent. 
Georgia Mills, Inc., is a subsidiary of corporate respondent J. Levine: 
Textile, Inc. Individual respondents Jacob Levine (also known as. 
Jack Levine) and Irvin Levine are officers of both said corporate re- 
spondents, and individual respondent Norman Levine is an officer of 
corporate respondent J. Levine Textile, Inc., and as such they formu- 
late, direct and control the acts and practices of said corporate respond- 
ents, including the acts and practices hereinafter set forth. The: 
business address of the individual respondents is the same as that of 
the corporate respondents. 

Par. 2. Respondents are now, and for some time last past have- 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of textile fabrics to retailers for resale to the public throughout 
the world, and especially in those areas beyond the continental limits: 
of the United States of America. 

Par. 3. In the course and conduct of their business, respondents: 
now cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various others states of 
the United States and into various areas throughout the world beyond 
the continental limits of the United States of America, and maintain,,. 
and at all times mentioned herein have maintained, a substantial course 
of trade in said products in commerce among and betwen the various: 
states of the United States and foreign nations, territories and coun- 
tries, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Respondents by and through the use of the word “mills” 
as part of the corporate name of respondent Georgia Mills, Inc., as. 
aforesaid, and through the use of the legend “weavers of synthetic: 
fabrics” on the letterheads, invoices, statements and otherwise, of 
corporate respondents Georgia Mills, Inc. and J. Levine Textile, Inc.,. 
thereby represented that they owned, operated or controlled a mill or 
mills in which or a loom or looms on which some or all the various: 
products sold by them were and are manufactured. 

By the inclusion of the statement “Thomasville, Ga.” above the name: 
“Georgia Mills, Inc.” on letterheads, invoices, statements and other- 
matter, they thereby represent that they have a “mill”, “mills” or a. 
principal place of business located at Thomasville, Georgia. 
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Par. 5. In truth and in fact, said rpresentations were, and are, 
false, misleading and deceptive. Respondents at all times mentioned 
herein did not, and do not now, own, operate or control a mill in which 
or a loom or looms on which any of the products sold by them are 
manufactured. Respondents do not have a mill or a principal place 
of business at Thomasville, Georgia. 

Par. 6. A substantial portion of the purchasing public in the. 
United States and in foreign nations, territories and countries have. 
a preference for dealing directly with a mill, in the belief that savings: 
and other advantages may accrue to them. 

Par. 7. In the course and conduct of their business, at all times: 
mentioned herein, respondents have been in substantial competition, in 
commerce, with corporations, firms and individuals in the sale of textile- 
fabrics of the same general kind and nature as those sold by 
respondents. 

Par. 8. The use by respondents of the aforesaid false, misleading: 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ products by reason of said 
erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public: 
and of respondents’ competitors and constituted, and now constitute, 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of the: 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondents named in the caption hereof with violation of 
the Federal Trade Commission Act, and the respondents having been 
served with notice of said determination and with a copy of the com- 
plaint the Commission intended to issue, together with a proposed 
form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondents of all the jurisdictional facts set forth im the complaint, a 
statement that the signing of said agreement is for settlement purposes 
only and does not constitute an admission by respondents that the law 
has been violated as set forth in the complaint, and waivers and pro- 
visions as required by the Commission’s rules; and 
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The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondents, Georgia Mills, Inc., and J. Levine Textile, Inc., 
are corporations organized, existing and doing business under and by 
virtue of the laws of the State of New York, with their office and 
principal place of business located at 369 Broadway, in the city of 
New York, State of New York. 

Respondents Jacob Levine (also known as Jack Levine) and Irvin 
Levine are officers of said corporations.. Respondent Norman Levine 
is an officer of J. Levine Textile, Inc., a corporation. Their address 
is the same as that of said corporations. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Georgia Mills, Inc., a corporation, 
and J. Levine Textile, Inc., a corporation, and their officers, and 
Jacob Levine (also known as Jack Levine) and Irvin Levine, individ- 
ually and as officers of said corporations, and Norman Levine, individ- 
ually and as an officer of J. Levine Textile, Inc., a corporation, and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale and distribution of textile fabrics in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, and in export 
trade as “export trade” is defined in the Export Trade Act, do forth- 
with cease and desist from, directly or indirectly : 

1. Using the word “Mills” or any other word of similar import or 
meaning in or as a part of respondents’ trade or corporate name, or 
representing in any other manner that respondents manufacture the 
fabrics sold by them unless and until respondents actually own and 
operate, or directly and absolutely control, the manufacturing plant 
wherein said fabrics are woven or made; 

2. Using the words “Weavers of synthetic fabrics”, or any other 
word or words so as to represent in any manner that they are the 
owners of, and operate, the looms on which their said textile fabrics 
are made. 

3. Using the words “Thomasville, Ga.”, or any other word or com- 
bination of words, to represent that they have a mill or principal place 
of business at any particular location or place, when such is not the 
fact. 
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It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THE Marrer or 


WESTERMAN MANUFACTURING COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-43. Complaint, Dec. 14, 1961—Decision, Dec. 14, 1961 


Consent order requiring New York City distributors of imported metal expansion 
watch bands sold under the trade name of “Pride”, to cease selling the 
watch bands without revealing their foreign origin, by such practices as 
packaging them for display so that the word “Japan” or “Hong Kong” 
stamped on an inside link was not visible except by damaging the so-called 
“bubble pack”’. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Westerman Manu- 
facturing Company, Inc., a corporation, and David Westerman and 
Joel Westerman, individually and as officers of said corporation, here- 
inafter referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges as follows: 

ParacrarpH 1. Respondent Westerman Manufacturing Company, 
Inc. is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of New York, with its office and 
principal place of business located at 129 West 29th Street, New York 
City, New York. 

Respondents David Westerman and Joel Westerman are officers of 
the corporate respondent. They formulate, direct and control the 
acts and practices of the corporate respondent, including the acts 
and practices hereinafter set forth. Their address is the same as that 
of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the sale and distribution of metal expansion watch 
bands to jobbers and wholesalers and to retail stores for resale to the 
public. Respondents’ said watch bands are sold principally under 
the trade name of “Pride”. 


693-490—64——_85 
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Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said products, 
when sold, to be shipped from their place of pee in the State of 
New York to purchasers thereof located in various other States of 
the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said products in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Respondents’ metal expansion watch bands are imported 
from Japan and Hong Kong. Prior to distribution, respondents 
cause quantities of said watch bands to be subjected to an electrolytic 
process which imparts a gold color or tone to the watch bands so pro- 
cessed. Some of said watch bands are distributed substantially in the 
state in which they are imported by respondents, except.for repackag- 
ing. Prior to distribution, the respondents cause all imported watch 
bands, along with watch bands of domestic origin to be individually 
packed in retail display packages. ‘Such packages consist of a single 
watch band on a printed cardboard mount secured by a tight, form- 
fitting clear plastic “bubble”. Such “bubble packages” of watch bands 
are customarily distributed by the respondents with display racks, 
described as “Compak Racks”. Various words and statements have 
been printed on the cardboard portion of the “Bubble packs” and 
“Compak Racks”, such as: 


ENGINEERED FOR EXTRA STRENGTH 
RPA) 5B) 
Fine Quality Watch Bands 
The Westerman Manufacturing Company. New York City 1, N.Y. 
PRIDE Fine E-X-P-A-N-S-I-O-N Watch Band 


a product of WESTERMAN MAG. CO., 
INC., New York 1, N.Y. 


Domestic-made watch bands and said watch bands imported from or 
made in Japan and Hong Kong, are packaged for retail sale and dis- 
play in identical packages and display racks hereinbefore described 

as “bubble packs” and “Compak Racks”, respectively. At no place 
on said “bubble packs” or “Compak Racca is the country or place of 
origin of said imported watch bands disclosed. Stamped into the 
metal on a link inside of said imported bands is the word “J apan” or 
“Hong Kong”, as the case may be. The manner in which respondents 
cause said merchandise to be packaged conceals the inside of the band 
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so that any identification of origin thereon is not visible prior to pur- 
chase, except by damaging or destroying the so-called “bubble pack”. 
As a result thereof, the purchasing public is not informed of ‘the 
country of origin of said imported watch bands piror to purchase. 
The use of the aforesaid quoted words, statements and representations 
of origin appearing on respondents’ retail packaging and display 
material herein described, in the absence of such adequate disclosure, 
tends to lead the public to believe that said watch bands are of domestic 
origin. 

Par. 5. There are among the members of the purchasing public 
a substantial number who have a preference for products originating 
in the United States over products originating in foreign countries, 
including watch bands originating in Japan and Hong Kong. 

Par. 6. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition, in commerce, 
with corporations, firms and individuals in the sale of watch bands 
of the same general kind and uature as that sold by respondents. 

Par. 7. The use by the respondents of the aforesaid false, mis- 
leading and deceptive statements, representations and practices has 
had, and now has, the capacity and tendency to mislead members of 
the purchasing public into the erroneous and mistaken belief that 
said products are of domestic origin and that said statements and repre- 
sentations were and are true, and to induce a substantial portion of the 
purchasing public, because of said erroneous and mistaken belief, to 
purchase said products. 

Par, 8. The aforesaid acts and practices of the respondents, as 
herein alleged, were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now con- 
stitute, unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce, in violation of Section 5(a) 
(1) of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondents named in the caption hereof with violation 
of the Federal Trade Commission Act, and the respondents having 
been served with notice of said determination and with a copy of the 
complaint the Commission intended to issue, together with a proposed 
form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
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poses only and does not constitute an admission by respondents. that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent, Westerman Manufacturing Company, Inc., is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its office and principal 
place of business located at 129 West 29th Street, in the city of New 
York, State of New York. 

Respondents David Westerman and Joel Westerman are officers of 
‘said corporation, and their address is the same as that of said corpo- 
rate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Westerman Manufacturing Com- 
pany, Inc., a corporation, and its officers, and David Westerman and 
Joel Westerman, individually and as officers of said corporation, and 
respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of imported watch bands, or any other 
imported products, in commerce, as “commerce” is defined in’ the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling, or distributing any such product which 
is packaged, or placed in a container, or mounted on or affixed to a card 
or other device, in such a manner as to conceal the country or place 
of origin, unless the country or place of origin is clearly and ‘con- 
spicuously disclosed on the package, container, card, or other device. 

2. Offering for sale, selling or distr ibuting any aro product in such 
a manner that the country or place of origin of the product carmnbt be 
readily seen by prospective purchasers. 

3. Disseminating or causing to be disseminated any disetfiera or pbbilat 
of sale material with respect to any such product which fails to clearly 
and conspicuously disclose the country or place of origin of::the 
product. 

It is further ordered, That the respondents herein shall, within, ai 
(60).d ays after service upon them of this order, file ath the Commis- 
sion a report in writing setting forth in detail the manner and, form 
in which they have complied with this order. 


CHEMWAY CORP. > 5: 1333. 
Complaint 
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CHEMWAY CORPORATION 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(a) OF THE 
CLAYTON ACT 


Docket 7815. Complaint, Mar. 10, 1960—Decision, Dec. 15, 1961 


Order requiring a manufacturer of cosmetics, drugs, and related products with 
main office in Wayne, N.J., to cease discriminating in price in violation of 
See. 2(a) of the Clayton Act by such practices as granting to certain direct 
buying retailer purchasers of its “Lady Esther’ cosmetic products—includ- 
ing The Great Atlantic & Pacific Tea Company and the Reed Drug Company 
in Milwaukee—its wholesaler discounts of 33% percent from the suggested 
minimum retail selling price in its price lists plus an additional 16% percent 
of the remaining price, while granting only a straight discount of 40 percent 
to other competing direct buying retailers. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that 
Chemway Corporation has violated and is now violating the provi- 
sions of subsection (a) of Section 2 of the Clayton Act as amended 
by the Robinson-Patman Act (U.S.C., Title 15, Section 13), hereby 
issues its complaint stating its charges with respect thereto as follows: 

ParacraPH 1. Chemway Corporation, hereinafter sometimes re- 
ferred to as respondent, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Delaware 
with its offices and principal place of business located at Fairfield 
Road, Wayne, New Jersey. 

Par. 2. Respondent is now, and for many years last past has been, 
a manufacturer, distributor and seller of cosmetics, drugs, pharma- 
ceuticals, toiletries and other related products. 

Respondent’s business is substantial, with sales in excess of 
$7,770,000 for the year 1958. 

Par. 3. Respondent’s cosmetic products are now, and for many 
years last past have been, marketed under the trade name “Lady 
Esther.” Respondent manufactures its “Lady Esther” cosmetic prod- 
ucts at its plant at Chicago, Illinois. 

Respondent distributes and sells its “Lady Esther” cosmetic prod- 
ucts of like grade and quality to a large number of purchasers located 
throughout the various States of the United States, for use, consump- 
tion and resale therein. 

Par. 4. In the course and conduct of its business, as a foresaid, 
respondent is now, and for many years last past has been, shipping its 
“Lady Esther” cosmetic products from the state in which they are 
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manufactured to purchasers located in other states, in a constant cur- 
rent of commerce, as “commerce” is defined 1 in the aforesaid Clayton 
Act. 

Par. 5. Respondent is now, and for several years last past has been, 
selling its “Lady Esther” cosmetic products to wholesaler purchasers 
who in turn sell such products to retailers who in turn sell such prod- 
ucts to the consuming public. In other instances respondent sells its 
“Lady Esther” cosmetic products directly to retailer purchasers. 

Respondent publishes and utilizes price lists which specify a sug- 
gested minimum retail selling price for each article of “Lady Esther” 
cosmetic products. 

In selling its “Lady Esther” cosmetic products to its wholesaler pur- 
chasers, respondent is now charging, and for several years last past 
has charged, prices which reflect a discount of 3314 percent from the 
suggested minimum retail selling prices specified on its price lists 
plus an additional discount of 1624 percent of the price remaining 
after said 3314 percent discount is applied. 

In selling “Lady Esther” cosmetic products to its retailer pur- 
chasers, respondent is now charging, and for several years last past 
has charged, prices which reflect a straight discount of 40 percent 
from the suggested minimum retail selling prices specified on its price 
lists. 

Par. 6. In the course and conduct of its business in commerce, re- 
spondent is now discriminating, and for several years last past has 
discriminated, in price in the sale of its “Lady Esther” cosmetic prod- 
ucts by selling such products of like grade and quality at different 
prices to different and competing purchasers. 

This discrimination consists of granting discounts of 3314 percent 
from the suggested minimum retail selling price specified on its price 
lists, plus an additional discount of 1624 percent of the price remain- 
ing after said 3314 percent discount is applied, such as respondent 
normally grants only to its wholesaler purchasers, to certain of re- 
spondent’s direct buying retailer purchasers, while at the same time 
granting only a straight discount of 40 percent to other competing 
direct buying retailer purchasers. 

As a result, many of respondent’s retailer purchasers are now re- 
quired, and for several years last past have been required, to pay re- 
spondent prices which are approximately 8 percent greater than the 
prices charged to other competing retailer purchasers for goods of 
like grade and quality. | 

Par. 7. An instance of the discrimination in price alleged in 
paragraph six, above, occurred in the city of Milwaukee, Wisconsin, 
during the year 1958. | 
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- During that year The Great Atlantic & Pacific Tea Company and 
the Reed Drug Company, both of whom are engaged in selling at 
retail in Milwaukee “Lady Esther”) cosmetic products purchased 
directly from respondent, were granted on all purchases from: re- 
spondent a discount of 3314 percent, plus an additional 1634 percent 
of the price remaining after said 3314 percent discount has been 
applied, from the retail selling prices specified on respondent’s price 
lists.. During the same year other purchasers, who are engaged in 
selling respondent’s “Lady Esther” cosmetic products at retail: in 
Milwaukee and who are in competition with the two purchasers named 
above, were granted only a straight 40 percent discount from respond- 
ent’s same specified retail selling prices on direct purchases of “Lady 
Esther” cosmetic products of like grade and quality from respond- 
ent. , 
Par. 8. The effect of the discrimination in price, alleged herein, 
has been or may be substantially to lessen, injure, destroy or prevent 
competition between retailer purchasers buying “Lady Esther’ cos- 
metic products directly from respondent who are required to pay 
higher prices for such products and competing retailer purchasers 
also buying such products directly from respondent who are allowed 
by respondent to purchase such products of like grade and quality 
at lower prices. 

Par. 9. The discrimination in price herein alleged is in violation 
of subsection (a) of Section 2 of the aforesaid Clayton Act, as 
amended. 

Mr. Eugene Kaplan supporting the complaint. 

Adams, Forward and McLean, New York, N.Y., by Mr. Roger T. 
McLean, for respondent. 


Inir1au Decision By Epwarp Creer, Heartne EXAMINER 


The complaint in this matter charges the respondent Chemway Cor- 
poration, a corporation, with having discriminated in price in the sale 
of its cosmetic products in violation of Section 2(a) of the Clayton 
Act. Reception of evidence has been concluded, proposed findings 
and conclusions have been submitted by the parties, and the case is 
now before the hearing examiner for final consideration. Any pro- 
posed findings or conclusions not included herein have been rejected. 

The principal issus in this case is whether the respondent has shown 
that its lower price charged to some retailers makes only due allow- 
ance for differences in cost of handling and delivery resulting from 
the differing methods or quantities in which its cosmetics. were 
delivered. The only other issue is whether respondent’s price differen- 
tials may have any of the adverse effects proscribed by the Clayton 
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tional discount of 1624 percent of the price remaining after said 3314 
percent discount is applied. 

9. In selling its cosmetic products to certain of its retailer purchasers, 
respondent is now charging, and for several years last past has charged, 
prices which reflect a straight discount of 40 percent from the sug- 
gested minimum retail selling prices specified on its price lists. 

10. In selling to certain other retailer purchasers of its cosmetic 
products, respondent is now charging, and for several years last past 
has charged, a price which reflects a discount of 3314 percent from 
the suggested minimum retail selling prices specified on its price lists 
plus an additional discount of 1634 percent of the price remaining 
after said 3314 percent discount is applied. This is the same price 
charged to its wholesaler customers. 

11. The price differential between a purchase made at a discount 
of 3314 percent plus 1634 percent from a given price and a purchase 
made at a discount of 40 percent from the same given price equals 4.45 
percent of the given price in favor of the purchase made at the 3314 
percent plus 1624 percent discount. 

When expressed in terms of the higher purchase price, the amount 
by which the higher purchase price exceeds the lower purchase price 
is 7.3 percent. 

12. Competition exists in the resale to the public at retail of re- 
spondent’s cosmetic products between retailer purchasers of such 
products from respondent paying the different prices referred to 
above. 

13. The price differential between competing retailers is sufficiently 
large to confer a significant competitive advantage upon those receiv- 
ing the lower price. Therefore, the effect of the differential in price 
charged by respondent to its competing retailer purchasers has been, 
or may be, substantially to lessen, injure, destroy or prevent competi- 
tion between the purchasers paying the higher price and those paying 
the lesser price. 

14. Respondent has attempted to justify the lower price granted to 
certain retailer customers on the basis that the savings to the respond- 
ent in the cost of servicing these two groups of customers is as great or 
greater than the price differentials. 

Respondent has presented certain cost data, the accuracy of which 
is not questioned, comparing the difference in cost of filling actual 
orders from four of its retailer customers who used central buying 
and received the larger discount, as compared with filling hypothetical 
orders from the same four customers using drop shipment buying. 
These data show the cost breakdown on (1) filling actual orders in 
amounts ranging from $150.00 to $270.90 per invoice with single ware- 
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house delivery in each instance to certain of its customers located in 
Milwaukee, Wisconsin, and Indianapolis, Indiana, and (2) filling 
hypothetical drop shipment orders delivered to each of the stores of 
the same customers in amounts ranging from $25.03 to $29.26. 
Respondent’s cost justification data are deficient in several respects. 
They are limited to a study of the costs of doing business with cer- 
tain purchasers buying centrally and receiving the larger discount, 
as compared to a hypothetical situation in which the same purchasers 
ordered their requirements for separate drop shipments to each of 
their separate stores, and nowhere in such data does their appear any 
information or comparison relating to respondent’s actual cost of 
doing business with its competing retailer customers receiving the 
smaller discount, some of whom purchased for single delivery to one 
point in amounts in excess of respondent’s $100.00 minimum require- 
ment. Respondent has made no attempt to justify the differential in 
discounts to those customers actually receiving the smaller discounts, 
as opposed to those customers granted the larger discounts. In addi- 
tion, the amounts of purchases used by respondent in the hypothetical 
drop shipment orders referred to above in its attempted cost justifica- 
tion data, namely $25.03 to $29.26, are substantially less than the aver- 
age actual purchases of two of the three customers who received the 
smaller discounts, and somewhat less than the third customer who 
received the smaller discount, and whose actual purchases are in the 
record, namely, Winkie, Inc., with average purchases of $70.63, 
Shuster’s with average purchases of $104.09, and Gimbel’s with aver- 
age purchases of $38.39. If such latter figures had been used rather 
than the hypothetical lesser figures, and had such purchases been 
shown as single delivery shipments rather than the hypothetical 
separate drop shipment deliveries, respondent’s cost justification data 
would have shown an entirely different picture as to its costs of serv- 
ieing its various customers. ‘Thus respondent’s data have failed to 
show cost savings in its actual operations in selling to its different 
cutomers and have shown that as to purchasers whose purchases are 
shown in the record, there was not a cost saving that would justify 
the differentials granted. There are several facets of respondent’s 
pricing policy which would not be mentioned if respondent had 
justified the price differentials between its competing customers. One 
of these is that the lower price was not, according to the greater weight 
of the evidence, offered to all purchasers that were entitled to the lower 
price under the requirements established by the respondent, and the 
retailer price lists that were disseminated stated that the maximum 
discount was 40 percent. Also, respondent’s requirements that a 
retailer purchaser must have three or more outlets to qualify for the 
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lower price would defeat a cost. justification in situations where pur- 
chasers with one or two outlets ordered for delivery to a single point, 
in as high- or higher-volume orders than purchasers with three or 
more outlets. Further, there were instances in which the lower price 
was granted on orders of less than $100.00. 

It is undoubtedly true that for some purchasers in some locations 
the respondent may have realized a saving in delivery cost equal to, 
or in excess of, the price advantage granted to competing retailers, 
but the evidence does not show a cost saving that would justify the 
price differentials between the customers whose purchases are shown 
in this record. 

It is therefore found that respondent has failed to show that its 
price differentials make only due allowance for differences in the 
cost of handling and delivery resulting from the different methods 
or quantities in which its cosmetics were delivered. 


CONCLUSION 


In the course of its business in iterstate commerce respondent has 
discriminated in price in sales of its products of like grade and quality 
between different purchasers who compete in the resale of such prod- 
ucts. The effect of these discriminations may be substantially to 
lessen competition in the line of commerce in which the purchasers 
are engaged, or to injure, destroy or prevent competition with the 
favored purchasers. 

The aforesaid discriminations in price by respondent as herein 
found, constitute violations of subsection (a) of Section 2 of the Clay- 
ton Act, as amended by the Robinson-Patman Act. 


ORDER 


It is ordered, That respondent Chemway Corporation, a corpora- 
tion, its officers, employees, agents and representatives, directly or 
through any corporate or other device, in or in connection with the 
sale of its cosmetic products in commerce, as “commerce” is defined 
in the Clayton Act, as amended, do forthwith cease and desist from 
discriminating, directly or indirectly in the price of such products 
of like grade and quality, by selling to any purchaser at net prices 
higher than the net prices charged any competing purchaser. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


The respondent having prosecuted an appeal to the Commission 
from the hearing examiner’s initial decision, filed June 8, 1961; and 

The Commission having considered the matter on the briefs, oral 
argument of counsel, and the entire record, and having determined 
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‘that the hearing examiner’s findings and conclusions are fully sub- 
‘stantiated on the record and that the order contained in the initial 
decision is appropriate in all respects to dispose of this proceeding: 

It is ordered, That the respondent’s appeal be, and it hereby is, 
denied. 

It is further ordered, That the hearing examiner’s initial decision 
be, and it hereby is, adopted as the decision of the Commission. 

It is further ordered, That the respondent, Chemway Corporation, 
shall, within sixty (60) days after service upon it of this order, file with 
the Commission a report, in writing, setting forth in detail the manner 
and form in which it has complied with the order to cease and desist 
contained in the aforesaid initial decision. 


In THE Marrer oF 


IMPERIAL INTERNATIONAL CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-44. Complaint, Dec. 15, 1961—Decision, Dec. 15, 1961 


Consent order requiring a New York City concern and its subsidiary sales agent, 
engaged in packaging stainless steel tableware imported from Japan and 
Selling it to domestic retailers, to cease labeling the boxes falsely “Made 
and Printed in U.S.A.” and-making similar statements.on inserts; stating 
“Lifetime Guarantee” on inserts without disclosing the limitations on their 


performance; and’ using: the word “Guild” in the name of their ey apes 
operated for private profit. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Imperial Interna- 
tional Corporation, and Cutlers Guild, Ltd., corporations, and K. Peter 
Lekisch and W. George Lekisch, individually and as officers of said 
corporations, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
thereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. Respondents, Imperial International Corporation 
and Cutlers Guild, Ltd., are corporations organized and existing under 
the laws of the State of New York with their respective offices and 
principal place of business located at 1776 Broadway, New York 19, 
New York. The latter corporation is a wholly owned subsidiary 
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and sales agent of the first named corporate respondent. Respondent 
K. Peter Lekisch and W. George Lekisch are officers of both corporate 
respondents and they formulate, direct and control the acts and prac- 
tices,of such corporate respondents, including the acts and practices 
hereinafter set forth. Their business address is the same as the cor- 
porate respondents. 

Par. 2.» Respondents are now, and for some time last past have been 
engaged in the offering for sale and sale of imported stainless steel 
tableware to retailers for resale to the public. 

Par.3. Inthe course and conduct of their business, respondents now 
cause, and for some time last past have caused, their tableware, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof located in various other states of the United 
States, and maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in said merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Respondents package stainless steel tableware imported 
from Japan for domestic retail] sale. The individual pieces of such 
tableware are stamped or marked in a manner to disclose their Jap- 
anese origin, but are packaged in boxes upon one end of which appears 
the legend: 


STAINLESS TABLEWARE Made and Printed in U.S.A. 


A printed insert in each box contains the words “Lifetime Guaran- 
tee”, “Made in USA”; “Printed in USA”, followed by the names of 
the two corporate respondents and the words “New York, N.Y.” On 
the bottom of each box in small letters, appears the legend “Contents 
made in Japan.” 

Par. 5. Respondents, by their failure to affirmatively, unambigu- 
ously and conspicuously disclose that the packages of tableware con- 
tain items which are made in and imported from Japan, represent 
that such merchandise is manufactured in the United States of 
America. 

Par. 6. The aforesaid representation is false, misleading, and de- 
ceptive. In truth and in fact, as alleged above, the tableware is of 
Japanese origin. 

Par. 7. A substantial portion of the purchasing public maintains a 
decided preference for products of domestic manufacture including 
stainless steel tableware and when the country of origin of mer- 
chandise is not marked, or if the markings are concealed or are am- 
biguous, the purchasing public understands and believes such products 
to be wholly of domestic origin. 

Par. 8. Through the use of the phrase “Lifetime Guarantee” the 
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respondents represent that their tableware is guaranteed without 
limitation. 

Par. 9. In truth and in fact, the use of the expression “Lifetime 
Guarantee” is deceptive since the conditions and limitations under 
which the guarantor will perform are not disclosed to the purchasers 
of respondents’ tableware. 

Par. 10. Respondents through the use of the word “Guild” as 
part of the corporate title of the subsidiary entity, Cutlers Guild, Ltd., 
through which they trade in the aforementioned tableware, represent 
that the business conducted under such appellation is an association or 
guild of consumers, having common interests and aims and formed 
for mutual aid and protection. The Cutlers Guild, Ltd., in truth and 
in fact, however, is a corporation organized and operated for private 
profit in the business of selling tableware. 

Par. 11. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition in commerce, 
with corporations, firms and individuals in the sale of tableware of 
the same general kind and nature as that sold by the respondents. 

Par. 12. The use by the respondents of the aforesaid false, mis- 
leading and deceptive statements, representations and practices has 
had, and now has, the capacity and tendency to mislead members of 
the purchasing public into the erroneous and mistaken belief that said 
statements and representations were and are true and into the purchase 
of substantial quantities of respondents’ products by reason of said 
erroneous and mistaken belief. 

Par. 18. The aforesaid acts and practices of the respondents, as 
herein alleged, were, and are, all to the prejudice and injury of the 
public and of respondents’ competitors and constituted, and now con- 
stitute, unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce, in violation of Section 
5(a) (1) of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint to issue herein, a statement that the signing of said agreement 
is for settlement purposes only and does not constitute an admission 
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by respondents that the law has been violated as set forth in such 
complaint, and waivers and provisions as required by the Commis- 
sion’s rules; and ; 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondents Imperial International Corporation and Cutlers 
Guild, Ltd., are corporations organized, existing and doing business 
under and by virtue of the laws of the State of New York, with their 
offices and principal place of business located at 1776 Broadway, New 
York 19, New York. 

Respondents K. Peter Lekisch and W. George Lekisch are officers 
of both said corporations and their address is the same as that of the 
said corporations. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Imperial International Corporation, a corpora- 
tion, and its officers, and Cutlers Guild, Ltd., a corporation, and its 
officers, and K. Peter Lekisch and W. George Lekisch, individually 
and as officers of said corporations, and respondents’ agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of foreign made tableware, or any other products, do forthwith 
cease and desist from, directly or by implication: 

(1) Representing that products made in Japan, or any other foreign 
country, are made in the United States of America. 

(2) Failing to disclose clearly, conspicuously and unambiguously 
the country of origin of foreign made products in such a manner as 
to be readily apparent to prospective purchasers of such products. 

(3) Representing that said products are “guaranteed” unless the 
nature and extent of the guarantee and the manner in which the guar- 
antor will perform thereunder are clearly and conspicuously disclosed. 

(4) Using the word “Guild” as part of their trade or corporate 
name, or otherwise representing that their business is anything other 
than a commercial enterprise operated for profit. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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GLOBE PRODUCTS CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTI- 
FICATION ACTS 


Docket O-45. Oomplaint, Dec. 18, 1961—Decision, Dec. 18, 1961 


Consent order requiring Baltimore sellers to cease violating the Textile Fiber 
Products Identification Act by such practices as labeling as nylon, ‘““Re-Cord” 
and ‘“‘Re-Tape and Re-Cord” knits for the repair of Venetian blinds which 
contained substantial amounts of rayon, and failing to label such kits with 
the true generic name of the fibers present and the percentage thereof. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Textile Fiber Products Identification Act, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe Globe Products Corporation, a corporation, 
and Paul Huddles and Esther Huddles, individually and as officers of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of such Acts and the Rules and Regulations under the 
Textile Fiber Products Identification Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent Globe Products Corporation is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Maryland, with its principal place of 
business at 2012-28 East Federal Street, Baltimore, Maryland. 

Individual respondent Paul Huddles is president and treasurer of 
the corporate respondent, and individual respondent Esther Huddles 
is secretary of the corporate respondent. Both individual respondents 
formulate, direct and control the acts, practices and policies of the 
corporate respondent. Their address is the same as the corporate 
respondent. 

Par. 2. Subsequent to the effective date of the Textile Fiber Prod- 
ucts Identification Act on March 3, 1960, respondents have been and 
are now engaged in the introduction, delivery for introduction, manu- 
facture for introduction, sale, advertising, and offering for sale, in 
commerce, and in the transportation or causing to be transported in 
commerce, and the importation into the United States, of textile fiber 
products; and have sold, offered for sale, advertised, delivered, trans- 
ported and caused to be transported, textile fiber products, which had 
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been advertised or offered for sale in commerce; and have sold, offered 
for sale, advertised, delivered, transported and caused to. be trans- 
ported,.after shipment in commerce, textile fiber products, either in 
their original state or contained in other textile fiber products, as the 
terms, “commerce” and “textile fiber product” are defined in the Tex- 
tile Fiber Products Identification Act. 

Par. 3. Certain of said textile fiber products were misbranded by 
respondents within the intent and meaning of Section 4(a) of the 
Textile Fiber Products Identification Act and the Rules and Regula- 
tions promulgated thereunder, in that they were falsely and de- 
ceptively tagged or labeled, invoiced, advertised or otherwise identi- 
fied as to the name or amount of the constituent fibers contained 
therein. 

Among such misbranded textile fiber products, but not limited 
thereto, were “Re-Cord” and “Re-Tape and Re-Cord” kits or packets 
containing cord and tape for the repair of Venetian blinds, which kits 
or packets were labeled to show the fiber content of the cord therein 
to be nylon, whereas in truth and in fact such products were not com- 
posed entirely of nylon but contained substantial amounts of rayon. 

Par. 4. Certain of said textile fiber products were further mis- 
branded by respondents in that they were not stamped, tagged, or 
labeled as required under the provisions of Section 4(b) of the Textile 
Fiber Products Identification Act, and in the manner and form as 
prescribed by the Rules and Regulations promulgated under said Act. 

Among such misbranded textile fiber products, but not limited 
thereto, were “Re-Tape” and “Re-Tape and Re-Cord” kits or packets 
containing cord and tape for the repair of Venetian blinds, with labels 
which failed, with respect to the cord contained therein, (1) to dis- 
close the true generic names of the fibers present and (2) to disclose 
the percentages of such fibers. 

Par. 5. The acts and practices of respondents, as set forth above, 
are in violation of the Textile Fiber Products Identification Act and 
the Rules and Regulations promulgated thereunder, and constituted, 
and now constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce under the Federal Trade Com- 
mission Act. 

é DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Textile Fiber 
Products Identification Act, and the respondents having been served 
with notice of said determination and with a copy of the complaint 
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the Commission intended to issue, together with a proposed form of 
order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent, Globe Products Corporation, is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Maryland, with its office and principal place of business 
located at 2012-28 East Federal Street, in the city of Baltimore, State 
of Maryland. 

Respondents Paul Huddles and Esther Huddles are officers of said 
corporation and their address is the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Globe Products Corporation, a cor- 
poration, and its officers, and Paul Huddles and Esther Huddles, in- 
dividually and as officers of said corporation, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction, delivery for introduc- 
tion, manufacture for introduction, sale, advertising, or offering for 
sale, in commerce, or the transportation or causing to be transported, 
in commerce, or the importation into the United States of textile fiber 
products; or in connection with the sale, offering for sale, advertising, 
delivery, transportation, or causing to be transported, of textile fiber 
products which have been advertised or offered for sale in commerce; 
or in connection with the sale, offering for sale, advertising, delivery, 
transportation, or causing to be transported, after shipment in com- 
merce, of any textile fiber products, whether in their original state 
or contained in other textile fiber products, as the terms “commerce” 
and “textile fiber product” are defined in the Textile Fiber Products 
Identification Act, do forthwith cease and desist from: 

A. Misbranding textile fiber products by: 
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1. Falsely or deceptively stamping, tagging, labeling, invoicing, ad- 
vertising or otherwise identifying such products as to the name or 
amount of constituent fibers contained therein: 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(b) of the Textile 
Fiber Products Identification Act, where required by such Act or by 
the Rules and Regulations promulgated thereunder. 

It 1s further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THe Marrer or 


L. HAMMEL DRY GOODS COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-46. Complaint, Dec. 18, 1961—Decision, Dec. 18, 1961 


Consent order requiring a Mobile, Ala., department store to cease violating the 
Fur Products Labeling Act by making price and value claims in newspaper 
advertisements of fur products without maintaining adequate records dis- 
closing the facts upon which such representations were based. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission having reason 
to believe that L. Hammel Dry Goods Company, a corporation, here- 
inafter referred to as respondent, has violated the provisions of said 
Acts and the Rules and Regulations promulgated under the Fur Prod- 
ucts Labeling Act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. L. Hammel Dry Goods Company is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Alabama, with its office and principal place of business 
located at 10 South Royal Street, Mobile, Alabama. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu- 
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tion, in commerce, of fur products; and has sold, advertised, offered 
for ie transported and distributed fur products which have been 
made in whole or in part of fur which has been shipped and received 
in commerce, as the terms “commerce”, “fur” and “fur product” are 
defined:in the Fur Products Labeling Act. 

Par. 3. Respondent advertised fur products in the Mobile Press 
Register, a. newspaper published in the city of Mobile, State of Ala- 
bama, and having a wide circulation in the said State and in various 
other States of the United States. 

Respondent, in advertising fur products for sale as aforesaid, made 
claims and representations respecting prices and values of fur prod- 
ucts. Said representations were of the types covered by Subsections 
(a), (b), (c) and (d) of Rule 44 of the Rules and Regulations pro- 
mulgated under the Fur Products Labeling Act. Respondent, in 
making such claims and representations, failed to maintain full and 
adequate records disclosing the facts upon which such claims and 
representations were based, in violation of Rule 44(e) of said Rules 
and Regulations. 

Par. 4. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices and unfair methods of competition in 
commerce under the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption thereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondent having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set for in the complaint 
to issue herein, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as set forth in such com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The, Commission, having considered the agreement, hereby accepts 
same, issues its COREE in the form contemplated by said agreement, 


makes the following jurisdictional findings, and enters the following 
order: 
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1. Respondent L. Hammel Dry Goods Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Alabama, with its office and principal place of 
business located at 10 South Royal Street, Mobile, Alabama. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That L. Hammel Dry Goods Company, a corporation, 
and its officers, and respondent’s representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction into commerce, or the sale, advertising, 
or offering for sale in commerce, or the transportation or distribution 
in commerce of fur products, or in connection with the sale, advertis- 
ing, offermg for sale, transportation, or distribution of fur products 
which are made in whole or in part of fur which has been shipped and 
received in commerce, as “commerce”, “fur” and “fur product” are de- 
fined in the Fur Products Labeling Act, do forthwith cease and desist 
from : 

1. Making claims and representations of the types covered by 
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Regula- 
tions promulgated under the Fur Products Labeling Act unless there 
are maintained by respondent full and adequate records disclosing the 
facts upon which such claims and representations are based. 

It is further ordered, That the respondent herein shall, within 
sixty (60) days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which it has complied with this order. 


In THE MATTER OF 


EGYPTIAN VAULT COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT : 


Docket C-47. Complaint, Dec. 18, 1961—Decision, Dec. 18, 1961 


Consent order requiring an individual manufacturer of burial vaults in Carmi, 
Ill, to cease representing falsely in advertising in newspapers, trade jour- 
nals, brochures, and otherwise, that his vaults were “Virtually indestruct- 
ible’, “Impervious to all known elements in the earth”, with “NO LIMIT 


ON WARRANTY”. etc. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Egyptian Vault 
Company, a corporation, and Ulys Pyle, individually and as an officer 
‘of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Respondent Egyptian Vault Company is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its address being Box 148, 
Carmi, linois. 

Respondent Ulys Pyle is an individual and an officer of the corporate 
respondent and controls the acts and practices of said corporate re- 
spondent. Hisaddress is the same as that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have been, 
engaged in the manufacturing, offering for sale and sale of burial 
vaults. 

Respondents cause, and have caused, their said burial vaults, when 
sold, to be transported from their place of business in the State of 
Illinois to purchasers thereof located in various other states of the 
United States, and at all times mentioned herein have maintained a 
course of trade in said burial vaults in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

_ Par. 3. Respondents, in the course and conduct of their business, 
are, and have been, engaged in competition with individuals, corpora- 
tions and firms in the sale of burial vaults in commerce. 

Par. 4. Respondents, in the course and conduct of their business, 
and for the purpose of inducing the purchase of said vaults, have made 
certain statements and representations in newspapers and in trade 
journals having a general circulation, and through brochures, circulars 
and other media distributed through the United States mails, some of 
which are distributed to funeral directors. Among and typical of the 
statements and representations so made, but not all inclusive, are the 
following: 

the Egyptian story— 
As far back as the beginning of mankind, man has believed in a life after death 


and has always strived to give his fellowman the finest burial possible in order 
to preserve his earthly body. 


The Egyptians made many contributions to mankind but they were especially 
noted for their efforts to preserve the human body after death. The Egyptian 
funerary rituals and equipments came to be the most elaborate the world has 
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ever known. Even during the first dynasty of pharoahs, 4000 years before 
Christ, they were buried in sealed chambers for maximum preservation since 
they believed the human body must provide a permanent abiding place for the 
soul during its trip through eternity. Even to this day, thousands of years after 
burial, some of their bodies are unearthed with features still preserved. 

With this thought in mind, the Egyptian Vault Company has designed and 
produced the ultimate in burial vaults. The Egyptian Vault is of laminated, 
reinforced, fiberglass construction, bonded with scientifically compounded resins, 
and moulded into a one-piece, solid-bell unit. It is hermetically sealed to the 
base, thereby effecting an airtight, moisture-resistant and water-repellent vault 
that is impervious to all known existing elements in the earth thus making it 
longer lasting. It has been subjected to terrific weight, stress, impact, and 
burial tests in order to give you the finest vault possible. 

Sell the Sphinx—the sign of Strength—The Egyptian Vault 

MORE DURABLE 

Won’t Rust Won’t Decay 

NO LIMIT ON WARRANTY 
Lasting Protection 
Impervious to all known elements in the earth 

Virtually indestructible 

Built for the Ages 
Permanent Protection 
Most permanent in burial vaults 

Par. 5. Through the use of the aforesaid statements and represen- 
tations, and others similar thereto, respondents represent, and have 
represented, directly or by implication, that: 

1. The vaults will endure for indefinite lengths of time, or over the 
ages, or for thousands of years. 

2. The vaults are built to endure like the Sphinx or the ancient 
Egyptian Burial Chambers. 

3. The vaults are impervious to all known elements in the earth, 
and afford lasting or permanent protection. 

4, The vaults will not corrode or decay. 

5. The vaults are virtually indestructible and are more durable 
than other vaults. 

6. There is no limit on the warranty of respondents’ vaults. 

Par. 6. Said statements and representations were, and are, false, 
misleading and deceptive. In truth and in fact: 

1. Respondents’ vaults will ultimately decompose as they are com- 
posed of an organic substance. 

2. Respondents’ vaults are not built to endure for thousands of 
years, nor to endure like the Sphinx or ancient Egyptian Burial 
Chambers. 

3. Respondents’ vaults, being composed of organic materials, are 
not impervious to all known elements in the earth, and will not afford 
permanent or indefinitely lasting protection. 
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4, Respondents’ vaults will corrode and decay in time. 

5. Respondents’ vaults are not indestructible and are not more dur- 
able than any other vaults. 

6. Respondents’ warranty of their vault is not unlimited, or with- 
out limit, as the warranty is subject to various conditions set forth 
therein, and the liability of the company under the warranty is 
limited to replacement of the vault if it is disinterred and returned to 
respondents’ place of business. 

Par. 7. By the aforesaid practices, respondents place in the hands 
of others means and instrumentalities by and through which they may 
mislead the public as to the above said representations of said burial 
vaults. 

Par. 8. The use by respondents of the aforementioned false, mis- 
leading and deceptive statements, representations and practices has 
had, and now has, the capacity and tendency to mislead members of 
the purchasing public into the erroneous and mistaken belief that said 
statements and representations were, and are, true and into the pur- 
chase of respondents’ vaults by reason of said erroneous and mistaken 
belief. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice of the public and of re- 
spondents’ competitors and constituted, and now constitute, unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of Section 5(a)(1) of the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with vio- 
lation of the Federal Trade Commission Act, and the respondents 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement.containing a consent order, an admission by 
respondents of all the jurisdictional facts set forth in the complaint 
to issue herein, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondents that the law has been violated as set forth in such com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby ‘accepts 
the same, issues its complaint in the form contemplated by said agree- 
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ment, makes the following jurisdictional findings, and enters the fol- 
lowing order: 

1. Respondent Egyptian Vault Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its address being Box 143, Carmi, Illinois. 

Respondent Ulys Pyle is an officer of said corporation and his ad- 
dress is the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents Egyptian Vault Company, a corpo- 
ration, and its officers, and Ulys Pyle, individually and as an officer 
of said corporate respondent, and respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
burial vaults, or any related product, do forthwith cease and desist 
from: 

1. Representing, directly or by implication, that: 

(a) Respondents’ products are impervious to all known elements 
in the earth. 

(b) Respondents’ products will not corrode or decay. 

(c) Respondents’ products will last over the ages or will last for 
any other indefinite period of time, are indestructible, or are more 
durable than other vaults. 

(d) Respondents’ products are warranted or guaranteed unless 
the nature and extent of the warranty or guarantee and the manner 
in which the guarantor will perform are clearly set forth. 

2. Furnishing to others any means or instrumentality by or through 
which the public may be misled as to the inhibitions set forth in para- 
graph 1 of this order. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
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In THE MATTER OF 
EINIGER MILLS, ING. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED? 
ERAL ‘TRADE COMMISSION AND THD WOOL PRODUCTS LABELING ACTS 


Docket C-48. Complaint, Dec. 18, 1961-—Decision, Dec. 18, 1961 


Consent order requiring New York City manufacturers to cease violating the 
Wool Products Labeling Act by failing to disclose on fabric labels the true 
generic name of the fibers present and the percentage thereof, and by de- 
scribing a portion of the fiber content of certain fabrics as “Angora” instead 
of using the true generic name. 


ComMPpLaINntT 


_ Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act.of 1939; and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe.that Einiger Mills, Inc., a corporation, and 
Jack H. Einiger, individually and as an officer of said corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the 
Wool Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint stating its charges in that respect as 
pee: 

ParagrapH 1. Respondent ies Mills, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 350 Fifth Avenue in the City of New York, State 
of New York. 

Individual respondent Jack H. Einiger is president and treasurer 
of the corporate respondent and formulates, directs and controls the 
acts, practices and policies of the corporate respondent, including 
those hereinafter set forth. The address and principal place of busi- 
ness of the individual respondent is the same as that of the corporate 
respondent. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1948, respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and of- 
fered for sale in commerce, as “commerce” is defined in said Act, wool 
products as “wool products” are defined therein. 

Par. 8. Certain of said wool products were misbranded by the re- 
spondents within the intent and meaning of Section 4(a) (1) of the 
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Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled or 
tagged with respect to the character and amount of the constituent 
fibers contained therein. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged or labeled as re- 
quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act and in the manner and form as prescribed by the Rules 
and Regulations promulgated under said Act. 

Among such misbranded wool products, but not limited thereto, 
were fabrics with labels which failed: (1) to disclose the true generic 
names of the fibers present and (2) to disclose the percentage of such 
fibers. . | 

Par. 5. Certain of said wool products were misbranded in violation 
of the Wool Products Labeling Act in that they were not labeled in 
accordance with the Rules and Regulations promulgated thereunder 
in that the labels or tags attached to wool products described a 
portion of the fiber content as “Angora” instead of using the common 
generic name of said fiber in violation of Rule 8 of the aforesaid Rules 
and Regulations. 

Par. 6. In the course and conduct of their business, as aforesaid, 
respondents have been and are in substantial competition with cor- 
porations, firms and individuals, likewise engaged in the manufacture 
and sale of wool products, including fabrics, in commerce. 

Par. 7. The acts and practices of the respondents as set forth above 
were, and are, in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and con- 
stituted, and now constitute, unfair and deceptive acts and practices 
and unfair methods of competition in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 

Par. 8. Respondents in the course and conduct of their business, 
as aforesaid, have made statements on invoices and shipping memo- 
randa to their customers misrepresenting the fiber content of certain 
of their said products. 

Par. 9. The acts and practices set out in Paragraph Eight have 
had and now have the tendency and capacity to mislead and deceive 
the purchasers of said products as to the true content thereof and to 
cause them to misbrand products manufactured by them in which said 
materials were used. 

Par. 10.. The acts and practices of the respondents set out in Para- 
graph Eight were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted and now constitute 
unfair and deceptive acts and practices and unfair methods of com- 


1356 FEDERAL TRADE COMMISSION DECISIONS 
Order 59 F.T.C. 


petition, in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 
DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint 
charging the respondents named in the caption hereof with violation 
of the Federal Trade Commission Act and the Wool Products Label- 
ing Act of 1939, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondents of all the jurisdictional facts set forth in the complaint 
to issue herein, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by re- 
spondents that the law has been violated as set forth in such complaint, 
and waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby. accepts 
the same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent Einiger Mills, Inc., is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 850 Fifth Avenue, in the city of New York, State of New York. 

Respondent Jack H. Einiger is President of the corporate respond- 
ent and his address is the same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents, Einiger Mills, Inc., a corporation, 
and its officers, and Jack H. Einiger, individually and as an officer of 
said corporation, and respondents’ representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, of fabrics 
or any other “wool products”, as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, do forthwith 
cease and desist from misbranding such products by : 
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1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the constitu- 
ent fibers contained therein. 

2. Failing to securely affix to or place on each product, a stamp, tag, 
label, or other means of identification showing in a clear and con- 
spicuous manner, each element of information required to be dis- 
closed by Section 4(a) (2) of the Wool Products Labeling Act of 1939. 

3. Failing to identify each of the fibers contained in such products 
by its common generic name. 

Lt is further ordered, That respondents Einiger Mills, Inc., a corpo- 
ration and its officers, and Jack H. Einiger, individually and as an 
officer of said corporation, and respondents’ representatives, agents, 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of fabric 
or any other products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
misrepresenting the character or amount of constituent fibers con- 
tained in such products on invoices or shipping memoranda applicable 
thereto or in any other manner. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THE MATTER OF 
CHEMICAL COMPOUNDS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8339. Complaint, Mar. 16, 1961—Decision, Dec. 21, 1961 


Consent order requiring three individuals, formerly officers of a company liqui- 
dated before complaint issued, to cease representing falsely in advertising 
that their “STP” oil additive was “German developed”, that they .were 
its sole distributors, and that they had been selling it for 17 years. 


CoMPLAINT 


Pursuant to the provisions of the Federal a rade Commission, Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Chemical Com- 
pounds, Inc., a corporation, and Ralph D. Ligett, Robert P. DeHart 
and James ©. Hill, individually and as. officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
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of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrare 1. Respondent Chemical Compounds, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Missouri, with its principal place of business 
located at 601 South 9th Street, St. Joseph, Missouri. Individual 
respondents Ralph D. Ligett, Robert P. DeHart and James C. Hill 
are officers of said corporate respondent; have the same address as 
that of the corporate respondent; and control, direct and formulate 
the acts, practices and policies of said corporate respondent, including 
those hereinafter set forth. 

Par. 2. Respondents are now, and for more than three years last 
past have been, engaged in the advertising, offering for sale, sale and 
distribution of an oil additive under the trade name of STP. Re- 
spondents ship, and cause to be shipped, their oil additive, when sold, 
from the State of Missouri to purchasers thereof located in various 
other States of the United States. Respondents maintain, and at all 
times mentioned herein have maintained, a substantial course of trade 
in said products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 38. In the course and conduct of their business and for the 
purpose of inducing sales of their product, respondents have made 
certain statements and representations in magazines of national cir- 
culation, newspapers, brochures, circulars, radio, television and other 
media, some of which are furnished to retail dealers. Among and 
typical, but not all inclusive, of the statements and representations so 
made are the following: 

German Developed 
STP 
ADD TO YOUR OIL 


ee eee 4 
Add STP to your crankcase oil—and the genius of German science goes right 
to work. * * * 
Miracle Product of German Science STP—product of German research genius. 
Imported German Hydro-Carbons Magic STP. 
MAGIC of German Science by STP. 


* RF 


New German developed super-lubricant, * * * Distributed in U.S.A. by 
Chemical Compounds, Inc., St. Joseph, Mo. 

Millions of satisfied Users for 17 years. 

Insist on these genuine German formulas at your service station. Distribu- 
tors: Chemical Compounds, Ine. St. Joseph, Mo. 

German developed—100% pure petroleum concentrate. 


Par. 4. Respondents, through the use of the aforesaid statements 


' CHEMICAL’ COMPOUNDS, INC., ET AL. 1359 
1357 Complaint 


and representations, and others similar thereto, represent, directly 
and by implication, that: 

1. Their product is a formula developed by a German scientist. 

2. Their product is compounded in and imported from Germany. 

3. They are the sole distributor of the oil additive, which they sell as 
STP, in the United States. 

4. They have been in business for a period of at least 17 years, and 
they have been selling said product as STP during that period. 

Par. 5. Said statements and representations were, and are, false, 
misleading and deceptive. In truth and in fact: 

1. Respondents’ product is compounded from a formula developed 
by United States companies. 

2. Respondents’ product is produced by companies in the United 
States. 

3. Respondents are not the sole United States distributor of the oil 
additive they sell as STP; on the contrary, said oil additive is dis- 
tributed by other corporations, firms and persons in the United States. 

4, Respondents have not been in business for 17 years, nor have they 
been selling for 17 years the oil additive they now sell. 

Par. 6. By the aforesaid practices, respondents place in the hands 
of retailers means and instrumentalities by and through which they 
may mislead the public as to the above said representations of said oil 
additives. 

Par. 7. Respondents, at all times mentioned herein, have been, and 
now are, in substantial competition, in commerce, with corporations, 
firms and individuals engaged in the sale of oil additives. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were, and are, true and into the purchase 
of substantial quantities of respondents’ product by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been, and is being, unfairly diverted to respond- 
ents from their competitors and substantial injury has thereby been, 
and is being, done to competition in commerce. 

Par. 9. The aforesaid aets and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competition. 
in commerce within the intent and meaning of the Federal Trade 


Commission Act. 
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Mr. William A. Somers supporting the complaint. 

Cravath, Swaine & Moore by Mr. John R. Hupper, of New York, 
N.Y., for C. D. Ligett (named in the complaint as Ralph D. Ligett), 
Robert P. DeHart and James C. Hill, individually. 


Inirtau Decision By Joun B. Pornpexrer, Heartne EXAMINER 


On March 16, 1961, the Federal Trade Commission issued a com- 
plaint charging that the above-named respondents in the course and 
conduct of their business and for the purpose of inducing the sale of 
their product had made certain statements and representations which 
are false, misleading and deceptive, in violation of the Federal Trade 
Commission Act. 

On April 13, 1961, Counsel for Studebaker-Packard Corporation, 
informed the undersigned Hearing Examiner that on March 1, 1961, 
Studebaker-Packard acquired the entire Common Stock of Chemical 
Compounds, Inc. and requested additional time to, and including, 
May 15, 1961, in which to file an answer to the complaint. 

On September 14, 1961, respondent C. D. Ligett (named in the com- 
plaint as Ralph D. Ligett and hereinafter referred to as Ralph D. 
Ligett), Robert P. DeHart and James C. Hill, as individuals, their 
attorneys and counsel supporting the complaint entered into an agree- 
ment for a consent order. The agreement states, among other things, 
that prior to the issuance of the complaint Studebaker-Packard Cor- 
poration purchased all outstanding stock of Chemical Compounds, 
Inc., the corporate respondent named in the complaint, and immedi- 
ately thereafter caused the liquidation of the said corporate respondent. 
On the date of the acquisition of the said corporate respondent, the 
individual respondents Ralph D. Ligett, Robert P. DeHart and James 
C. Hill resigned as officers of said Chemical Compounds, Inc., ‘and 
none of the above said individual respondents have since become offi- 
cers of Studebaker-Packard Corporation as shown in the affidavit 
(attached to and made a part of the agreement) of Stanley B. Feur, 
Assistant Secretary of Studebaker-Packard Corporation. 

The agreement recommends that the complaint be dismissed without 
prejudice as to corporate respondent Chemical Compounds, Inc., and 
respondents Ralph D. Ligett, Robert P. DeHart and James C.. Hill 
as officers of the said corporate respondent, but. not as individuals. 
Accordingly, the term “respondents” as hereinafter used refers to the 
above-named respondents in their capacity as individuals and not as 
officers... The agreement. also recommends that Subparagraphs 1 of 
Paragraphs 4 and 5 of the complaint be dismissed as to all respondents. 

The pertinent provisions of said agreement are as follows: Re- 
spondents admit all jurisdictional facts; the complaint may be used 
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in construing the terms of the order; the order shall have the same 
force and effect as if entered after a full hearing and the said agree- 
ment shall not become a part of the official record of the proceeding 
unless and until it becomes a part of the decision of the Commission; 
the record herein shall consist solely of the complaint and the agree- 
ment; respondents waive the requirement that the decision must con- 
tain a statement of findings of fact and conclusions of law; respond- 
ents waive further procedural steps before the hearing examiner and 
the Commission, and the order may be altered, modified, or set aside 
in the manner provided by statute for other orders; respondents waive 
any right to challenge or contest the validity of the order entered in 
accordance with the agreement and the signing of said agreement is 
for settlement purposes only and does not constitute an admission by 
respondents that they have violated the law as alleged in the complaint. 
The undersigned hearing examiner, having considered the agree- 
ment and proposed order, hereby accepts such agreement, makes the 
following jurisdictional findings, and issues the following order: 


JURISDICTIONAL FINDINGS 


1. Respondents Ralph D. Ligett, Robert P. DeHart and James C. 
Hill are individuals with their offices located at 601 South 9th Street, 
St. Joseph, Missouri. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named 
and the proceeding is in the public interest. 


ORDER 


It is ordered, That respondents C. D. Liggett (erroneously named 
in the complaint as Ralph D. Ligett), Robert P. DeHart and James 
C. Hill, individually, and their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
offering for sale, sale or distribution of oil additives, or any other 
related product in commerce, as “commerce” is defined in the Federal 
‘Trade Commission Act, do forthwith cease and desist from: 

1. Misrepresenting, directly or by implication : 

(a) The country of origin of their product. 

(b) That they are the only distributor of the product in the United 
States; or in any other manner misrepresent their status as distributor 
of the product. ; 

(c) The number of years in which they have been conducting their 
business. 

(d) The time during which they have been selling their product. 
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9. Placing any means or instrumentalities in the hands of others by 
and through which the public may be misled as to the inhibitions 
set forth in paragraph 1 of this order. 

It is further ordered, That subparagraphs 1 of Paragraphs 4 and 
5 of the complaint issued herein be, and they are hereby, dismissed as 
to all respondents. 

Also, it is further ordered, That the complaint be, and it is hereby, 
dismissed as to respondent Chemical Compounds, Inc., and as to re- 
spondents Ralph D. Ligett, Robert P. DeHart, and James C. Hill as 
officers of respondent Chemical Compounds, Inc. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 21st day of December, 1961, become the decision 
of the Commission ; and, accordingly : 

It is ordered, That respondents C. D. Ligett (erroneously named 
in the complaint as Ralph D. Ligett), Robert P. DeHart and James 
C. Hill, individually, shall within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which they have com- 
pled with the order to cease and desist. 


In THe Matrer or 


ROBIN ROUSSEAU TRADING AS ALASKA SEW & FUR 
SHOP, ETC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket C-49. Complaint, Dec. 21, 1961—Decision, Dec. 21, 1961 


Consent order requiring a furrier in Spenard, Alaska, to cease violating the Fur 
Products Labeling Act by failing to show on labels the true animal name of 
the fur in fur products and to disclose when fur was dyed; and by failing 
to comply with invoicing requirements. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Robin Rousseau, hereinafter referred to as respondent, 
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: has violated the provisions of said Acts and the Rules and Regula- 

: tion promulgated under the Fur Products Labeling Act, and it ap- 

pearing to the Commission that a preceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapu. 1. Robin Rousseau is an individual trading as Alaska 
Sew & Fur Shop and Bobbie’s Fur Shop with their office and principal 
place of business located at 2905 Arctic Boulevard (Box 4626), 
Spenard, Alaska. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondent has been and is now engaged in 
the introduction into commerce, and in the manufacture for intro- 
duction into commerce, and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
merce, or fur products; and has manufactured for sale, sold, advertised, 
offered for sale, transported and distributed fur products which have 
been made in whole or in part of fur which had been shipped and 
received in commerce as the terms “commerce”, “fur” and “fur prod- 
ucts” are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4(2) of 
the Fur Products Labeling Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced by the respondent in that they were not invoiced as required 
by Section 5(b)(1) of the Fur Products Labeling Act and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices which failed : 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was dyed 
when such was the fact. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that required item numbers were not set forth 
on invoices in violation of Rule 40 of said Rules and Regulations. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce under the Federal Trade 
Commission Act. 
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The Commission having heretofore determined to issue its com- 
plaint charging violations of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and the respondent named in the 
caption hereof having received notice of said determination and a 
copy of the complaint the Commission intended to issue, together with 
a proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order an admission by 
the respondent of all the jurisdictional facts set forth in the com- 
plaint contemplated by such agreement, a statement that the signing 
of said agreement is for settlement purposes only and does not consti- 
tute an admission by respondent that the law has been violated as set 
forth in such complaint, and waivers and provisions as required by the 
Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Robin Rousseau is an individual trading as Alaska 
Sew & Fur Shop and Bobbie’s Fur Shop with her office and principal 
place of business located at 2905 Arctic Boulevard, Spenard, Alaska. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Robin Rousseau, an individual trading as Alaska 
Sew & Fur Shop and Bobbie’s Fur Shop, or under any other trade 
name, and respondent’s representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
introduction, manufacture for introduction, or the sale, advertising 
or offering for sale in commerce, or the transportation or distribution 
in commerce of fur products or in connection with the sale, manu- 
facture for sale, advertising, offering for sale, transportation or distri- 
bution of fur products which have been made in whole or in part of 
fur which has been shipped and received in commerce as “commerce”, 
“fur” and “fur product” are defined in the Fur Products Labeling Act 
do forthwith cease and desist from: 

_ 1. Misbranding fur products by: 
__A. Failing to affix labels to fur products showing in words and 
figures plainly legible all the information required to be disclosed 
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by each of the subsections of Section 4(2) of the Fur Products Label- 
ing Act. 

2. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products showing 
in words and figures plainly legible all the information required to be 
disclosed by each of the subsections of Section 5(b) (1) of the Fur 
Products Labeling Act. 

B. Failing to set forth the item number or mark assigned to a fur 
product. 

Lt is further ordered, That the respondent shall, within sixty (60) 
days after service upon her of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
she has complied with this order. 


In THE MarrTer oF 


BELL IMPORTING COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE WOOL PRODUTS LABELING ACTS 


Docket C-50. Complaint, Dec. 21, 1961—Decision, Dec. 21, 1961 


Consent order requiring two associated sellers of men’s and women’s clothes, 
with headquarters in Mississippi City, Miss., and two branch stores in 
Biloxi—taking measurements of customers who made a selection from 
samples or swatches, and placing the filled-in orders with a tailor in the 
Crown Colony of Hong Kong, China, who shipped the completed garments 
to respondents—to cease violating the Wool Products Labeling Act by tag- 
ging as “Super Cashmere,” “Cashmere,” and ‘Mohair,’ men’s coats and 
samples which contained a substantial quantity of other fibers, and failing 
to disclose on the labels the true generic names of the fibers present, the 
percentage thereof, and the registered identification number of the manu- 
facturer; falsely representing various men’s coats as entirely composed of 
vicuna, on invoices, shipping memoranda, etc.; and representing falsely that 
they manufactured their products and had a place of business in Hong Kong. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Bell Importing Company, a corporation, 
Crown Colony Shops, Inc., a corporation, and John E. Bell, Sr., Mary 
Canon Bell and John E. Bell, Jr., individually and as officers of said 
corporations, hereinafter referred to as respondents, have violated the 
provisions of said Acts and the Rules and Regulations promulgated 
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under the Wool Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracraru 1. Respondents Bell Importing Company and Crown 
Colony Shops, Inc., are each a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Mis- 
sissippi. Individual respondents John E. Bell, Sr., Mary Canon Bell, 
and John E. Bell, Jr., are President and Treasurer, Vice President, 
and Secretary, respectively, of each of the corporate respondents. 
Said individual respondents cooperate in formulating, directing and 
controlling the acts, policies and practices of the said corporate re- 
spondents, including the acts and practices hereinafter referred to. 
All respondents have their office and principal place of business at 
Texas Street and U.S. Highway 90, in Mississippi City, Mississippi. 
Respondents operate branch stores at the Buena Vista Beach Hotel 
and the Sun-n-Sand Hotel Court in Biloxi, Mississippi. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January, 1959, re- 
spondents have introduced into commerce, sold, transported, distri- 
buted, delivered for shipment, shipped, and offer for sale in commerce 
wool products, as the terms “commerce” and “wool product” are 
defined in the said Act. 

Par. 3. Certain of said wool products were misbranded by the 
respondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations pro- 
mulgated thereunder, in that they were falsely and deceptively 
labeled or tagged with respect to the character and amount of the 
constituent fibers contained therein. 

Among such misbranded wool products, but not limited thereto, 
were men’s coats and selling samples labeled and tagged by respond- 
ents as “Super Cashmere”, “Cashmere” and “Mohair”, whereas, in 
truth and in fact, said products contained a substantial quantity of 
fibers other than cashmere and mohair, respectively. 

Par. 4. Certain of said wool products were further misbranded 
by respondents in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4(a) (2) of the Wool Prod- 
ucts Labeling Act and in the manner and form as prescribed by the 
Rules and Regulations promulgated under said Act. 

Among such misbranded wool products, but not limited thereto, 
were wool products with labels which failed: (1) to show the true 
generic names of the fibers present; (2) to show the percentage of 
such fibers; and (3) to show the name or registered identification 
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number of the manufacturer or a person subject to Section 3 of the 
Wool Products Labeling Act. 

Par. 5. Certain of said wool products were misbranded in viola- 
tion of the Wool Products Labeling Act in that they were not labeled 
in accordance with the Rules and Regulations se there- 
under in the following respects : 

(a) Specimens or samples of wool products which were used to 
promote or effect sales of such wool products in commerce were not 
labeled or marked to show the information required under Section 
4(a) (2) of the Wool Products Labeling Act and the Rules and Regu- 
lations thereunder, in violation of Rule 22 of the aforesaid Rules and 
Regulations. 

(b) Labels attached to the wool products showed the content as 
“cashmere” or “mohair” without setting forth the actual percentages 
of the cashmere or mohair contained therein, in violation of Rule 19 of 
the aforesaid Rules and Regulations. 

Par. 6. The acts and practices of respondents as above set forth 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder and constituted un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 7. Respondents are now, and for some time last past, have 
been engaged in advertising, offering for sale, selling, and distributing 
men’s and women’s clothes, and other merchandise to the public. 
Respondents’ said business, in the main, is that of taking orders from 
customers who call at their said place of business and make a selec- 
tion from samples or swatches of the wool products desired and, after 
measurements are taken, the filled in order is then placed with a tailor 
in the Crown Colony of Hong Kong, China. Upon completition of 
the garment or garments by the aforesaid tailor, the same are shipped 
from the Crown Colony of Hong Kong, China, to respondents at their 
place of business in the State of Mississippi. 

Par. 8. In the course and conduct of their business, respondents 
have imported certain products into the United States, have caused 
said products to be delivered to respondents’ place of business in the 
State of Mississippi, and have shipped said products from their place 
of business in the State of Mississippi to purchasers thereof located 
in various other States of the United States. Respondents maintain, 
and at all times mentioned herein have maintained, a substantial 
course of trade in said products in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 9. Respondents in the course and conduct of their business, 
as aforesaid, have made statements on invoices, shipping memoranda, 
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orders and other documents misrepresenting the fiber content 
of certain of their said products. Among and typical but not in- 
clusive of such misrepresentations were statements representing cer- 
tain articles of wearing apparel, namely men’s coats, to be “vicuna”, 
thus implying that the said products were composed entirely of the 
hair of the vicuna whereas in truth and in fact the fabric contained 
a predominant amount of fiber other than the hair of the vicuna. 

Par. 10. In the course and conduct of their business, and for the 
purpose of inducing the sale of their said products, respondents have 
made certain statements with respect to the nature, size and stature 
of their business in advertisements, in magazines of national circula- 
tion, and in circulars sent through the United States mails. Typical, 
but not all inclusive, of said statements and representations are those 
which portray the picture of a large three story building with the 
words “BELL IMPORTING CO., HONG KONG” appearing in 
large letters on two sides of the building above the second story, as 
well as over the main doorway entrance. The legend appearing above 
said picture is as follows: 

The Hong Kong establishment of the Bell Importing Company, where the 
imported fabrics are collected and the fine custom tailored clothes described in 
this article are created. All they need is your size, your selection and your 
mailing address. 

Par. 11. Through the use of the aforesaid statements and pictures, 
respondents thereby represent that they own, operate and control the 
factory in which their said clothing products are tailored and manu- 
factured and that the same is located in the Crown Colony of Hong 
Kong. 

Par. 12. Said statements and representations are false, misleading 
and deceptive. In truth and in fact, respondents do not own, operate 
or control the factory in which their said clothing products are tailored 
and manufactured, nor do they have such a place of business in the 
Crown Colony of Hong Kong. 

Par. 13. There is a preference on the part of many members of the 
public to deal directly with a manufacturer, including the manufac- 
turer of clothing, in the belief that by doing so, certain advantages 
accrue, including better prices. 

Par. 14. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition in commerce 
with corporations, firms and individuals in the sale of wearing ap- 
parel of the same general kind and nature as that sold by respondents. 

Par. 15. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices as set out in 
Paragraphs Seven through Twelve has had, and now has, the capacity 
and tendency to mislead members of the purchasing public into the 
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erroneous and mistaken belief that said statements and representations 
were and are true and into the purchase of substantial quanties of 
respondents’ products by reason of said erroneous and mistaken belief. 
As a consequence thereof, substantial trade in commerce has been, and 
is being, unfairly diverted to respondents from their competitors and 
substantial injury has thereby been, and is being, done to competition 
in commerce. 

Par. 16. Theaforesaid acts and practices of respondents, as alleged 
in Paragraphs Seven through Twelve were, and are, all to the prejudice 
and injury of the public and of respondents’ competitors, and consti- 
tuted, and now constitute, unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939, and the respondents having been served with 
notice of said determination and with a copy of the complaint the 
Commission intended to issue, together with a proposed form of order; 
and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint, a statement that the signing of said agreement is for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that the law has been violated as set forth in the complaint, and 
waivers and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order : 

1. Respondent Bell Importing Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Mississippi, with its office and principal place of business lo- 
cated at Texas Street and U.S. Highway 90, in the city of Mississippi 
City, State of Mississippi. 

Respondent Crown Colony Shops, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Mississippi, with its office and principal place of business lo- 
cated at Texas Street and U.S. Highway 90, in the city of Mississippi 
City, State of Mississippi. 
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Respondents John E. Bell, Sr., Mary Canon Bell, and John E. Bell, 
Jr. are officers of the said corporations and their address is the same 
as that of the said corporations. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That the respondents Bell Importing Company, a cor- 
poration, Crown Colony Shops, Inc., a corporation, and John E, Bell, 
Sr., Mary Canon Bell, and John E. Bell, Jr., individually and as of- 
ficers of said corporations, and respondents’ representatives, agents 
and employees, directly or through any corporate or other device, 
in connection with the introduction into commerce or the offering for 
sale, sale, transportation, distribution, delivery for shipment, or ship- 
ment in commerce, of wool products, as the terms “commerce” and 
“wool product” are defined in the Wool Products Labeling Act of 
1939, do forthwith cease and desist from misbranding wool products 
by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein. 

2. Failing to affix labels to such products showing each element of 
information required to be disclosed by Section 4(a) (2) of the Wool 
Products Labeling Act of 1939. 

3. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as “cashmere” or “mohair” without setting 
forth the actual percentages of the cashmere or mohair contained 
therein. 

4, Failing to affix labels to samples, swatches or specimens of wool 
products used to promote or effect sales of wool products, showing each 
element of information required to be disclosed by Section 4(a) (2) of 
the Wool Products Labeling Act of 1989. 

It is further ordered, That the respondents Bell Importing Com- 
pany, a corporation, Crown Colony Shops, Inc., a corporation, and 
John KE. Bell, Sr., Mary Canon Bell, and John EF. Bell, Jr., individually 
and as ilies of said corporation and respon aluney representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
articles of Wears apparel or any other products, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth 
with cease and desist from: 


A. Misrepresenting the character and amount of constituent fibers 
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contained in such products on invoices or shipping memoranda appli- 
cable thereto or in any other manner. 

B. Representing in any manner, contrary to fact, that respondents 
own, operate, or control the factory in which such products are tailored 
or manufactured, or that respondents, have a place of business in the 
Crown Colony of Hong Kong. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


In THE MarTre|r oF 
WHITE STAG MANUFACTURING CO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket C-51. Complaint, Dec. 21, 1961—Decision, Dec. 21, 1961 


Consent order requiring a manufacturer in Portland, Ore., to cease misrepre- 
senting the usual prices and size of its sleeping bags by printing on attached 
labels and in catalogs a fictitious figure, in excess of the regular retail 
price, and stating on labels the “cut size” which was larger than the finished 
size of the bags. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the White Stag Manu- 
facturing Co., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent White Stag Manufacturing Co. is a 
corporation, organized, existing, and doing business under and by vir- 
tue of the laws of the State of Oregon, with its principal office and 
place of business located at 7 N.W. Front Avenue, in the City of Port- 
land, State of Oregon. 

Par. 2. Respondent is now, and for some time last past has been 
engaged in the manufacture, advertising, offering for sale, sale and 
distribution of sleeping bags to retailers for resale to the public. 

Par. 3. In the course and conduct of its business, respondent now 
causes, and for some time last past has caused, the said product, when 
sold, to be shipped from its place of business in the State of Oregon 
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to retailers thereof located in various other States of the United 
States, and maintains, and at all times mentioned herein has main- 
tained, a substantial course of trade in said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Respondent, for the purpose of inducing the purchase of 
its product, has engaged in the practice of using fictitious prices in 
connection therewith, and misrepresenting the size thereof, by the 
following methods and means: 

A. By attaching, or causing to be attached, tickets to its said sleep- 
ing bags upon which a certain amount is printed, and by distributing, 
or causing to be distributed, to retailers, catalogs describing, among 
other things, respondent’s sleeping bags and containing a stated price 
for each, thereby representing, directly, or by implication, that the 
amounts so stated are the regular and usual retail price of said sleeping 
bags. Among and typical of the statements on the price tickets are 
the following: 

PRICE $22.95 
PRICE $31.95 

Among and typical of the statements contained in respondent’s 1960 

catalog are the following: 

LIST PRICE $22.95 

LIST PRICE $31.95 
In truth and in fact, said amounts appearing on the price tickets 
attached to said sleeping bags and appearing in said catalog, are 
fictitious and in excess of the usual and regular retail price of said 
sleeping bags. 

B. By attaching, or causing to be attached, labels to its said sleeping 
bags stating the “cut size” of the sleeping bags, which is almost in- 
variably larger than the actual size of the bag in question. The term 
“cut size”, when used in the manner as alleged above, is confusing and 
tends to indicate that such a description is the actual size of the finished 
product. In truth and in fact, this is almost never the case, as the 
actual size of the finished product is smaller than the sizes set out on 
the labels. 

Par. 5. By the aforesaid acts and practices, respondent places in 
the hands of the uninformed or unscrupulous retailers means and 
instrumentalities by and through which they may mislead the public 
as to the size, and usual and regular price of said sleeping bag. 

Par. 6. In the course and conduct of its business, and at all times 
mentioned herein, respondent has been engaged in substantial compe- 
tition, in commerce, with corporations, firms, and individuals in the 
sale of products of the same general kind and nature as that sold by 
respondent. 


Par. 7. The use by respondent of the aforesaid false, misleading, 
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and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
substantial quantities of respondent’s products by reason of said 
erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, were, and are, all to the prejudice and injury of the public and 
of respondent’s competitors and constituted, and now constitute, unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce, in violation of Section 5(a) (1) of the Federal 
Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with 
violation of the Federal Trade Commission Act, and the respondent 
having been served with notice of said determination and with a copy 
of the complaint the Commission intended to issue, together with a 
proposed form of order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the complaint 
to issue herein, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as set forth in such com- 
plaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent, White Stag Manufacturing Co., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Oregon, with its office and principal place of business 
located at 7 N.W. Front Avenue, in the city of Portland, State of 
Oregon. 

9. The Federal Trade Commission has jurisdicition of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondent White Stag Manufacturing Co., a 
corporation, and its officers, agents, representatives and employees, 
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directly or through any corporate or other device, in connection with 
the manufacture, offering for sale, sale or distribution of sleeping 
bags or other merchandise in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Advertising, labeling, representing in a catalog or otherwise 
representing the “cut size” or dimensions of material used in their 
construction, unless such representation is accompanied by a descrip- 
tion of the finished or actual size, with the latter description being 
given at least equal prominence; 

2. Misrepresenting the size of such products on labels or in any 
other manner; 

3. Representing, directly or by implication, by means of pre-ticket- 
ing or by stating in a catalog, or in any other manner, that any amount 
is the usual and regular retail price of merchandise when such amount 
is in excess of the price at which said merchandise is usually and 
regularly sold at retail in the trade area or areas where the represen- 
tations are made; 

4, Furnishing to others any means or instrumentality by or through 
which the public may be misled as to the usual and regular retail price 
of respondent’s merchandise ; 

5. Putting any plan into operation through the use of which re- 
tailers or others may misrepresent the usual and regular retail price of 
merchandise; 

6. Using the word “Price” or any other word or expression of the 
same import to describe or refer to the retail price of respondent’s 
merchandise unless such price is the usual and regular retail price of 
said merchandise. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 


In Toe Marrer or 


RAPHAEL’S, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS 
LABELING ACTS 


Docket 0-52. Complaint, Dec. 21, 1961—Decision, Dec. 21, 1961 


Consent order requiring a furrier in Mobile, Ala., to cease violating the Fur 
Products Labeling Act by failing to show on invoices the true animal name 
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of the fur used in fur products and the country of origin of imported furs, 
and failing to maintain adequate records disclosing the facts upon which 
advertised price and value claims were based. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Raphael’s, Inc., a corporation, and S. M. Bauer, in- 
dividually and as an officer of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said Acts and the Rules 
and Regulations promulgated under the Fur Products Labeling Act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrapyH 1. Raphael’s, Inc. is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Tennessee, with its office and principal place of business located at 
30 North Royal Street, Mobile, Alabama. 

S. M. Bauer is an officer of the said corporate respondent and con- 
trols, formulates and directs the acts, practices and policies of the 
said corporate respondents. His office and principal place of business 
is the same as that of the said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1962, respondents have been and are now engaged 
in the introduction into commerce and in the sale, advertising, and 
offering for sale, in commerce, and in the transportation and distribu- 
tion, in commerce, of fur products; and have sold, advertised, offered 
for sale, transported and distributed fur products which have been 
made in whole or in part of fur which had been shipped and received 
in commerce, as the terms “commerce,” “fur” and “fur product” are 
defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were falsely and deceptively 
invoiced by the respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and the Rules 
and Regulations promulgated under such Act. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 
failed: 

1. To show the true animal name of the fur used in the fur product. 

2. To show the country of origin of the imported furs used in the 
fur product. 

Par. 4. Respondents advertised fur products in the Mobile Press 
Register, a newspaper published in the city of Mobile, State of Ala- 
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bama, and having a wide circulation in the said State and in various 
other states of the United States. 

Respondents, in advertising fur products for sale as aforesaid, made 
claims and representations respecting prices and values of fur prod- 
ucts. Said representations were of the types covered by Subsections 
(a), (b), (ec) and (d) of Rule 44 of the Rules and Regulations pro- 
mulgated under the Fur Products Labeling Act. Respondents, in 
making such claims and representations, failed to maintain full and 
adequate records disclosing the facts upon which such claims and 
representations were based in violation of Rule 44(e) of said Rules 
and Regulations. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices and unfair methods of competition 
in commerce under the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its complaint. 
charging the respondents named in the caption hereof with violation 
of the Federal Trade Commission Act and the Fur Products Labeling 
Act, and the respondents having been served with notice of said de- 
termination and with a copy of the complaint the Commission in- 
tended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondents of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondents that. 
the law has been violated as set forth in the complaint, and waivers. 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Raphael’s, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Tennessee, with its office and principal place of business located at 
30 North Royal Street, Mobile, Alabama. 

Respondent S. M. Bauer is an officer of said corporation and his. 
address is the same as that of said corporation. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is In the public interest. 

ORDER 


It is ordered, That Raphael’s, Inc., a corporation, and its officers, 
and S. M. Bauer, individually and as an officer of said corporation, and 
respondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction into. 
commerce, or the sale, advertising, or offering for sale in commerce, or 
the transportation or distribution in commerce of fur products; or 
in connection with the sale, advertising, offering for sale, transporta-. 
tion, or distribution of fur products which are made in whole or in 
part of fur which has been shipped and received in commerce, as “com- 
merce”, “fur” and “fur product” are defined in the Fur Products. 
Labeling Act, do forthwith cease and desist from: 

1. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products showing: 
in words and figures plainly legible all of the information required 
to be disclosed by each of the subsections of Section 5(b) (1) of the. 
Fur Products Labeling Act. 

2. Making claims and representations of the types covered by Sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regulations. 
promulgated under the Fur Products Labeling Act unless there are. 
maintained by respondents full and adequate records disclosing the. 
facts upon which such claims and representations are based. 

It 1s further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis-. 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


In THe Marrer oF 


HELBROS WATCH COMPANY, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE, 
COMMISSION ACT 


Docket 6807. Complaint, May 21, 1957—Decision, Dec. 26, 1961 


Order requiring New York City distributors of watches to many classes of- 
customers including jobbers, premium users, industrial firms, wholesalers, 
mail order firms, credit jewelers, and house-to-house canvassers, to cease. 
making such false statements concerning their watches—by means of tags, 
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and labels, promotional material, circulars, display sheets, advertising mats 
supplied to dealers, and otherwise—as “With Lifetime Ruby Jewels’, “Water 
resistant”, “Shock protected”, and “Hach watch is guaranteed to give you a 
lifetime of true time”; and to cease affixing to each watch or to the plastic 
container, price tags, and placing in the hands of dealers price lists, bearing 
fictitious amounts, represented thus as usual retail selling prices. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
‘Trade Commission, having reason to believe that the corporation and 
individuals named in the caption hereof and hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrarn 1. Respondent Helbros Watch Company, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business at 6 West 48th Street, New York, New York. 
Individual respondents William Helbein, Jack Diamond, Nat Pri- 
gozen, Larry Prigozen, Carl Avner, and Jack Nadel are president, 
vice president, vice president, vice president, treasurer, and secretary, 
respectively, of the respondent corporation, and have exercised and 
still exercise a substantial degree of authority and control over the 
policies, affairs, and activities of respondent corporation. Their offices 
and principal places of business are also located at 6 West 48th Street, 
New York, New York. 

Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in the sale and distribution of watches to many 
classes of customers, including jobbers, premium users, industrials for 
give-aways, wholesalers, mail order firms, credit jewelers and house to 
house canvassers. 

Par. 3. In the course and conduct of their business, respondents 
cause, and have caused, their watches when sold to be transported 
from their place of business in the State of New York to purchasers 
located in various other states of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said watches 
in commerce between and among the various other states of the United 
States and District of Columbia. 

Par. 4. In the course and conduct of their business respondents, 
for the purpose of inducing the sale of their watches, have made and 
have caused to be made certain statements with respect to said watches 
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by means of labels, promotional material, circulars, display sheets, 
advertising mats supplied to dealers, and by other means, all of which 
were widely circulated and displayed throughout the United States 
to customers, prospective customers, and the purchasing public. 
Among and typical of such statements are the following: 

With Lifetime Ruby Jewels 

Water resistant 

Shock protected 

Each watch is guaranteed to give you a lifetime of true time 

Par. 5. Through the use of the foregoing statements and others 
of similar import and meaning not specifically set out herein, respond- 
ents represented, directly and by implication, that their watches con- 
tained ruby jewels, were shock proof, shock protected, water resistant, 
and guaranteed for life. 

Par. 6. The foregoing statements were and are false, misleading 
and deceptive. In truth and in fact, said watches do not contain ruby 
jewels but contain jewels composed of a synthetic material, not natural 
rubies; are not shock proof, shock protected, or water resistant; and 
are not actually guaranteed for life in every respect. The so-called 
guarantee provides for the payment of a charge for servicing after 
one year. The terms, conditions, and extent to which such guarantee 
applies and the manner in which the guarantor will perform there- 
under are not disclosed in the advertising material. 

Par. 7. Respondents, before shipping their watches to purchasers 
thereof affix price tags to each watch. Respondents also place price 
lists in the hands of their dealers. By means of these tags and price 
lists, respondents represent that the amounts appearing thereon are the 
usual and regular retail prices for said watches. Such representa- 
tions are false, misleading and deceptive. In truth and in fact, such 
amounts are fictitious and greatly in excess of the prices at which said 
watches are usually and regularly sold at retail. 

Par. 8. By means of the acts and practices set out in Paragraph 
Seven, respondents place a means and instrumentality in the hands of 
retailers and others by and through which the purchasing public may 
be misled as to the prices at which their watches are usually and regu- 
larly sold at retail. 

Par. 9. In the course and conduct of their business respondents 
were and are now in direct and substantial competition with other 
corporations, and with firms and individuals engaged in the sale of 
watches in commerce. 

Par. 10. The use by respondents of the foregoing false and mis- 
leading statements and representations had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
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ments and representations were true and to induce the purchasing 
public to purchase substantial quantities of said watches because of 
such erroneous and mistaken belief. As a consequence thereof, sub- 
stantial trade in commerce has been unfairly diverted to respondents 
from their competitors and injury has thereby been done to compe- 
tition in commerce. 

Par. 11. The aforesaid acts and practices of the respondents, as. 
herein alleged, were and are all to the prejudice and injury of the 
public and of respondents’ competitors and constituted and now con- 
stitute unfair and deceptive acts and practices and unfair methods of 
competition in commerce within the intent and meaning of the Federal. 
Trade Commission Act. 


Mr. Kent P. Kratz supporting the complaint. 
Mr. George J. Feldman? and Silver, Saperstein & Barnett, by Mr. 
Isaac M. Barnett, of New York, N.Y., for respondents. 


Inrriau Decision BY JOHN Lewis, Hearinc ExaMINER 


STATEMENT OF PROCEEDINGS 


The Federal Trade Commission issued its complaint against the 
above-named respondents on May 21, 1957, charging them with having- 
engaged in unfair and deceptive acts and practices and unfair methods. 
of competition, in commerce, in violation of the Federal Trade Com- 
mission Act by, (a) representing, contrary to fact, that their watches. 
contained ruby jewels, were shock proof, shock protected, water resist- 
ant, and guaranteed for life, and (b) representing, contrary to fact,. 
that the amounts appearing on price tags and in price lists were the 
usual and regular retail prices for said watches. After being served 
with said complaint respondents appeared by counsel and subsequently: 
filed their answers thereto denying, in substance, that they had mis- 
represented the qualities, guarantee or prices of their watches, but 
alleged that the representations that their watches contained ruby- 
jewels and were shock protected had been discontinued long prior to- 
the issuance of the complaint herein. 

Pursuant to notice duly given, hearings were thereafter held before- 
the undersigned hearing examiner, theretofore duly designated by 
the Commission to hear this proceeding, on various dates between 
February 25, 1958, and February 25, 1959, in New York, New York: 
Detroit, Michigan; Louisville, Kentucky; Washington, D.C.; ig 
Cleveland, Ohio. At such hearings testimony and other evidnnos were: 
offered in support of and in opposition to the allegations of the com- 


a Attorney Feldman filed answer on behalf 
4 i of respondents and appeared’ as: co- : 
during the initial hearing, but later withdrew from active participation. siete bi 
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plaint, which testimony and other evidence were duly recorded and 
filed in the office of the Commission. The record herein consists of 
1,028 pages of testimony and 141 exhibits. Both sides were repre- 
sented by counsel, participated in the hearings, and were afforded full 
opportunity to be heard, to examine and cross-examine witnesses, and 
to introduce evidence bearing on the issues. At the close of the evi- 
dence in support of the complaint counsel for respondents moved to 
dismiss the complaint for insufficiency of evidence and, pursuant to 
leave granted, memoranda were filed in support of and in opposition 
to said motion. Said motion was denied by order of the undersigned 
dated October 21, 1958, except as to the individual respondent Jack 
Nadel, as to whom said order provided that appropriate provision 
for dismissal would be made in the initial decision to be issued at the 
conclusion of this proceeding. 

Proposed findings of fact, conclusions of law and order, together 
with supporting briefs or memoranda were filed at the conclusion of 
all the evidence by counsel supporting the complaint and counsel for 
respondents, on July 27, 1959. Due to the examiner’s engagement in 
other proceedings, final disposition of this proceeding was unavoidably 
delayed. 

After having carefully reviewed the entire record in this proceeding, 
and the proposed findings, conclusions and order,? and the supporting 
briefs and memoranda filed by the parties, the hearing examiner finds 
that this proceeding is in the interest of the public and, based on the 
entire record and his observation of the witnesses, makes the following: 


FINDINGS OF FACT 
I. The Business of Respondents, Interstate Commerce and Competition 


1. Respondent Helbros Watch Company, Inc., is a corporation 
organized, existing and going business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 6 West 48th Street, New York, New York. 
The individual respondents, William Helbein, Jack Diamond, Nat 
Prigozen, Larry Prigozen, Carl Avner and Jack Nadel are president, 
executive vice president, vice president, vice president, treasurer and 
secretary, respectively, of the corporate respondent. Their offices and 
principal places of business are also located at 6 West 48th Street, 
New York, New York. The individual respondent Helbeim, together 
with his wife, owns almost all of the stock of the corporate respondent. 
Respondents Nat Prigozen and Diamond each own approximately one 
percent of the stock of the corporate respondent. The other individ- 


2 Proposed findings not herein adopted, either in the form proposed or in substance, are 
rejected as not supported by the evidence or as involving immaterial matters. 
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uals named in the complaint own no stock in the corporate respondent. 
All of the individual respondents, except for respondent Jack N adel, 
are members of an executive committee which formulates and controls 
the policies of the company concerning the matters covered by the 
complaint. Respondent Helbein, the principal owner and president, 
travels a great deal in connection with the business and while he is 
away his functions are assumed by respondent Diamond. 

2. Respondents * are now, and for more than two years prior to the 
issuance of the complaint herein were, engaged in the sale and distribu- 
tion of watches to many classes of customers, including jobbers, pre- 
mium users, industrial firms, wholesalers, mail order firms, credit 
jewelers and house-to-house canvassers. In the course and conduct 
of such business, respondents cause, and have caused their watches, 
when sold, to be transported from their place of business in the State 
of New York to purchasers located in various other states of the 
United States and in the District of Columbia. Respondents maintain, 
and at all times mentioned herein, have maintained a substantial 
course of trade in said watches, in commerce, between and among the 
various states of the United States and in the District of Columbia. 

3. In the course and conduct of their business respondents were, 
and are now, in direct and substantial competition with other cor- 
porations and with firms and individuals engaged in the sale of 
watches in commerce. 


II. The Alleged Illegal Practices 


1. In the course and conduct of their business respondents, for the 
purpose of inducing the sale of their watches, have made, and have 
caused to be made, certain statements with respect to said watches 
by means of labels, tags, promotional material, circulars, display 
sheets, advertising mats supplied to dealers, and by other means, all 
of which were widely circulated and displayed throughout the United 
States to customers, prospective customers and the purchasing public. 
Among and typical of such statements are the following: 


With Lifetime Ruby Jewels 

Water Resistant 

Sheck Protected 

Each watch is guaranteed to give you a lifetime of true time. 


2. Through the use of the above statements and others of similar 
import respondents represented, directly and by implication, that their 
watches contained ruby jewels, were shock proof, shock protected and 
water resistant, and were guaranteed for life. While not conceding 
the falsity of the representations that their watches contained ruby 


*The term “respondents” as hereafter used in this decision does not include th 
indi- 
vidual respondent, Jack Nadel. Syoate 
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jewels and were shock protected, respondents asserted in their answer: 
that these representations had been discontinued prior to the issuance 
of the complaint herein, and that they had no intention of resuming 
them. With respect to the representations that their watches are: 
water resistant and are guaranteed for life, respondents contend that 
such representations are truthful, and are not false and deceptive. 
Evidence was offered by counsel supporting the complaint purporting 
to show that all of the above representations made by respondents 
concerning their watches were false, misleading and deceptive, and 
that the statements that such watches contained ruby jewels and were: 
shock protected had not been discontinued. The evidence with respect 
to the issues raised concerning the qualities of respondents’ watches. 
and the nature of the guarantee will be hereafter discussed. 

3. Respondents, before shipping their watches to purchasers there- 
of, affix price tags to each watch or to the plastic box or case in which 
such watches are enclosed for display and sale purposes. Such price 
tags remain affixed to the watches or to the boxes in which they are: 
enclosed when they are displayed by respondents’ customers, for re- 
sale purposes, and at the time of such resale. Respondents also place: 
price lists and other descriptive material in the hands of their dealers. 
which contain the word “Retail” in referring to the prices of said 
watches. The prices identified as “Retail” correspond to the prices 
specified on the tags affixed to the watches or to the boxes in which 
they are enclosed. The price lists and descriptive material, or copies. 
thereof prepared by respondents’ customers from mats supplied by 
respondents, are exhibited or supplied to potential and actual pur- 
chasers by respondents’ customers. 

4. The complaint alleges, and respondents admit in their answer, 
that by means of the price tags and price lists respondents represent 
that the amounts appearing thereon are the usual and regular retail 
prices for their said watches. The issue raised concerning the price 
tags and price lists is whether the amounts appearing thereon were 
the amounts at which such watches usually and reguarly are sold at 
retail, or whether they were fictitious. Most of the evidence offered 
in support of and in opposition to the allegations of the complaint in- 
volved the charge that the preticketed prices were fictitious. The 
examiner turns first to a consideration of this issue, and then to the 


remaining issues in the proceeding. 


A. Preticketing 


1. While the primary issue raised with respect to the preticketing 
of respondents’ watches is whether the prices appearing on the tags 
and price lists are fictitious, respondents in their brief have also raised 
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‘a subsidiary issue as to whether their practice in placing price tags on 
watches or watch cases, and in supplying price lists and other descrip- 
tive material, constitutes a representation that the prices appearing 
thereon are the usual and regular retail prices of their watches. As 
noted above, respondents admitted in their answer the allegation of 
the complaint that, by means of the price tags and price lists, re- 
spondents represented that the amount appearing thereon are the 
usual and regular retail prices of their watches. Outside of the price 
tags and price lists, counsel supporting the complaint offered no evi- 
dence as to the public understanding or impression concerning the 
significance of the information appearing on the price tags and price 
lists. Despite the admission in their answer, respondents now ap- 
parently contend that in the absence of evidence as to what the public 
understands such price tags and price lists to mean, no finding can be 
made that they constitute a respresentation as to the usual ind: regular 
retail sale prices of their watches. It is further asserted, based on the 
testimony of several dealer witnesses, that the indicated prices are 
merely a respresentation as to the “suggested retail” or “list” price of 
the watches. 

2. In view of the admission contained in respondents’ answer there 
was no necessity for counsel supporting the complaint to introduce 
consumer testimony concerning the understanding by the public of the 
terms used, and the practices followed, by respondents. Aside from 
this, however, there is no merit to respondents’ position. The meaning 
and significance of the price tags affixed to the watches and of the price 
lists identifying the “Retail” prices of the watches are so plainly and 
unmistakable that it would be sheer redundancy to encumber the 
record with testimony of consumer or so-called public witnesses. ‘T'he 
Commission is sufficiently expert in such matters to determine the 
tendency and capacity of these terms and practices to deceive the public 
without conducting a “public opinion” poll.t| The Commission has 
already specifically determined that the affixing of a price tag to a 
product for use in connection with its sale or offer for sale to the public, 
without more, constitutes a representation as to the regular and usual 
retail price of the product.’ It has never been seriously urged that the 
word “Retail”, used as a prefix to the price of a product offered to the 
public, means anything other than what the plain meaning of the word 
says. In fact, even such references to price as “regular” or “usually” 
without the word “retail”, have been held to constitute a representation 

4 Drew v. FTO, 235 FP. 2d 1785, 741 (CA 2, 1956). 

&The Orloff Company, Inc., 52 FIC 709; Ma-Ro Hosiery Co., 58 FTC 862; Neuville, 
Inc., 53 FTC 436; Kay Jewelry Stores, Inc., 54 FTC 548; The Berger Watch Co., Docket 
‘6894, March 7, 1960; Sun Gold Industries, Docket 7414, May 10, 1960; Branton Watch 


Co., Docket 7617, June 10, 1960; Olinton Watch Oo., Docket 7434, July 19, 1960; and The 
Baltimore Luggage Company, Docket 7683, March 15, 1961. 
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as to the regular and usual retail price of the product being offered for 
sale.° The testimony referred to by respondents as to the understand- 
ing of several dealer customers, who themselves did not resell respond- 
ents’ watches at the preticketed prices, is valueless since the question at 
issue is not whether those who are experts or are sophisticated in the 
practices of the industry will be deceived, but whether “the public— 
that vast multitude which includes the ignorant, the unthinking, and 
the credulous who in making purchases, did not stop to analyze”—will 
be misled.” 

3. It is concluded and found that by affixing price tags to their 
watches and watch cases, and supplying tags and price lists to their 
customers, respondents have represented and continue to represent 
that the amounts appearing thereon were and are the usual and regular 
retail prices of said watches. 

4. The principal issue raised by respondents concerns the prices at 
which their watches are usually and regularly sold at retail. The 
allegation of the complaint is that the amounts appearing on the tags 
and price lists are fictitious and greatly in excess of the prices at which 
the watches are usually and regularly sold at retail. In the opinion of 
the examiner such allegation is clearly established by the overwhelming 
weight of the evidence. This conclusion is based on admissions made 
by respondent officials, as well as on the testimony of dealers in several 
different trade areas. The evidence offered by respondents fails to 
disprove the evidence offered in support of the complaint. A sum- 
mary of the evidence offered in support of, and in opposition to, the 
complaint is set forth below. 

5. As previously indicated, respondents’ watches are distributed 
through various trade channels. A substantial percentage (estimated 
by respondent Avner at 40%) is distributed through so-called whole-. 
sale distributors, who sell watches, jewelry and a wide variety of other 
items through the medium of catalogs. A large part of the sales of 
these catalog houses is made to industrial concerns, who purchase: 
the watches for use as prizes or awards to employees and others. In 
some instances the employees are permitted to purchase the watches. 
for themselves through the catalogs. Some of the catalog houses: 
make sales to non-industrial customers who purchase for personal use. 
In addition to the catalog distributors, respondents sell watches to. 
so-called jobbers who resell to retailers and others. Some of the 
jobbers also sell to the public on a discount basis. These jobbers, it 
was estimated by respondent Avner, account for approximately 25% 
of respondents’ sales. Another large class of respondents’ customers. 

®°The Fair v. FTO, 272 F. 24 609 (CA 7, 1959) ; Bankers Securities Corp., Docket 7039,. 


December 1, 1960; and Main Street Furniture, Inc., Docket 7786, November 16, 1960. 
% Positive Products Co., Inc. v. FTC, 187 F. 2d 165, 167 (CA 7, 1942). 
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(estimated by the same respondent as accounting for 30% of respond- 
ents’ sales) are persons or firms who engage in the house-to-house sale 
of watches and other items on a long-term credit basis to consumers. 
The balance of respondents’ sales (estimated at about 5%) are made 
to retail jewelers. 

6. Respondents sell different lines of watches, at different prices, to 
their catalog distributors, to house-to-house canvassers, and to 
jewelers. The watches all bear the Helbros trade name, but some of 
them contain additional name designations such as Carla, Aida, Lord 
Philip, Barnett, etc. Not only are the prices different for each of the 
lines, but there are different prices within each line. 

7. In fixing the retail prices of their products, respondents ad- 
‘mittedly have no ideas as to the prices at which the watches actually 
sell in a particular trade area. The price tags for a particular watch 
‘are identical in amount, irrespective of area, although the record does 
reveal one instance in which a watch with the same name bore two 
different price tags in the same area, viz, Washington, D.C. The 
‘amounts on the price tabs and in the price lists are based on a formula, 
in which the indicated retail price is computed as a multiple of the 
‘cost of the watch to respondents’ customer. The prices are deter- 
mined by a committee of respondents’ employees. According to re- 
‘spondent Car] Avner, who is a member of the committee, the price 
formula used for watches sold to catalog houses is 214 to 3 times the 
wholesale cost of the watch, and a similar formula is used for retail 
jewelers. For house-to-house canvassers the formula is four to five 
times the cost of the watch. 

8. When interviewed by a Commission investigator prior to the 
issuance of the complaint in this proceeding, respondent Avner ad- 
mitted on several occasions that in the overwhelming majority of 
instances the actual retail prices of his company’s watches were con- 
siderably lower than the prices appearing on the price tags® Re- 
spondent Larry Prigozen, who also participated in the interviews 
with the Commission investigator, likewise admitted that the prices 
at; which respondents’ watches were preticketed were substantially 
higher than the actual retail prices of the watches. Prigozen’s justi- 
fication for respondents’ use of the price tags containing such prices 
was that the industry generally was engaging in a similar practice. 

9. In addition to evidence in the nature of admissions made by 
various respondents (ante litem motam), counsel supporting the com- 
plaint offered the testimony of various of respondents’ customers in 

8 While not purporting to quote Avner’s exact words, the investigator's report of the 
interviews, made within a matter of days thereafter from notes taken during the inter- 
views, stated that while Avner claimed that “in some instances the watches were actually 


sold at the suggested retail prices”, he “conceded that in the overwhelming majority of 
instances the actual retail prices were considerably lower than the marked price” (R. 208). 
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several different trade areas as to the actual retail prices of respond- 
ents’ watches. One of these was the operator of a jewelry and watch 
repair business in Newark, New Jersey, who sold at both retail and 
wholesale. The witness resold respondents’ watches at a retail price 
which was double his cost, and approximately one-half of the price 
appearing on the price tag. Thus a watch cost him $17.50 was resold 
by him at $35.00 The retail price tag placed on the watch by respond- 
ents contained the price figure $62.50. While this witness considered 
his markup of 100% somewhat lower than that of some of his com- 
petitors in the area, he testified that competitive conditions were such 
that there would not be many who could get more than a 100% 
markup. 

Counsel supporting the complaint also produced three of respond- 
ents’ customers in the Detroit, Michigan area. Two of the witnesses 
were so-called catalog distributors, who resold Helbros watches to 
industrial accounts through catalogs. A number of their industrial 
accounts used the watches as prizes and incentive awards. However, 
the two catalog houses also made sales at retail to employees of their 
industrial accounts and to other persons. One of these estimated his 
firm’s retail sales as representing at least 50% of its business. Both 
firms resold their Helbros watches at a markup ranging from 5% to 
40% above their cost. The third Detroit witness was a so-called 
wholesale jeweler, who actually resold 75% of respondents’ watches 
at retail on a discount basis. His company’s markup was generally 
15% above his cost. None of the three Detroit witnesses sold Helbros 
watches at anything approaching the amounts appearing on the price 
tags. So far as appears from the record, respondents’ watches are 
sold in the Detroit area at retail prices substantially below those ap- 
pearing on the price tags. 

A third area from which counsel supporting the complaint called 
customer witnesses was Louisville, Kentucky, where he adduced testi- 
mony from (1) a so-called wholesale catalog distributor purchasing 
directly from Helbros, (2) a discount store in nearby New Albany, 
Indiana, who purchased watches from the first witness, and (3) a 
small jeweler and pawnshop in Louisville.. Approximately half of 
the business of the catalog distributor was with industrial accounts, 
which used the watches and other products carried by the witness’ 
firm as prizes and gifts. However, the so-called wholesaler also made 
substantial retail sales to employees of his industrial accounts and to 
other consumers. His usual price for Helbros watches was 3314% 
above his cost, plus $1.00, with some allowance for larger quantity 
purchases. . His firm never resold the watches at the preticketed price. 
The discount store in nearby New Albany, Indiana, likewise never 
sold respondents’ watches at the tag price, its markup generally being 
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between 33% and 50% above its cost. (which was about 1214% above 
the price its supplier paid Helbros). So far as appears from the 
record, none of respondents’ watches sold at the preticketed prices in 
Louisville or nearby New Albany. 

10. The testimony offered by respondents involved mainly house- 
to-house canvassers and credit jewelers in Washington, D.C. and 
Cleveland, Ohio, through which respondents established that some 
of their watches actually were resold at the tagged prices. ‘These: 
witnesses conduct a unique type of retail operation. They generally 
sell to a low-income clientele. They require little or no downpayment, 
and accept payment on an installment basis over a relatively long 
time-period, varying from 12 to 24 months or longer. No additional 
carrying charge is made for credit, and the retail price frequently 
includes the 10% Federal excise and state sales taxes, and repair of 
the watches without charge during the period of repayment. Losses. 
on this type of operation due to bad debts or otherwise are extremely 
high, running as much as 25%. Operating overhead is likewise high 
due to collection costs, legal fees and repair costs. In order to be 
able to absorb all these added costs and operate at a profit, it was 
claimed to be necessary in this type of operation to sell at a markup of 
between 400% to 500%. One of the witnesses called in Cleveland 
was a jeweler who sold for cash, rather than on credit. However, 
while this witness generally resold respondents’ watches at the pre- 
ticketed prices, his retail prices included the Federal excise and state 
sales taxes. 

11. In the opinion of the examiner the testimony adduced by re- 
spondents fails to establish that the prices appearing on the price 
tags and price lists are the usual and regular retail prices of their 
watches. The operations of the two groups of witnesses called by 
respondents in Cleveland and Washington, consisting mainly of house- 
to-house canvassers and credit jewelers, can hardly be called typical 
of retail operations generally. Several of the witnesses recognized 
that their type of operation differed from the ordinary department and 
jewelry stores which sell for cash or on 30-60-90-days credit terms. 
One of them acknowledged that. watch companies sell a different line 
of watches, with a much higher price tag, for distribution through 
such long-term credit. outlets, than those sold through the usual retail 
stores. Thus, according to this witness, the price tag markup on the 
regular retail line of watches of one watch company from which he 
bought was twice the cost of the watch, as against three times cost in the 
case of watches sold through credit jewelers. According to respondent 
Avner, the corporate respondent’s own price tags on watches sold to 
retail jewelers provide for a 214 time to three time markup, as com- 
pared to four-time markup on watches sold to house-to-house can- 
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vassers selling on credit. There is evidence in the record that even 
in the case of house-to-house canvassers, respondents’ watches are 
sold below the ticketed price in somes areas.® 

12. Respondents argue that the trend in the jewelery business is away 
from sales through ordinary retail stores selling for cash or on 30- 
60-90-day credit terms, and in the direction of long-term credit stores 
and the house-to-house type of operation. The evidence in the record 
fails to support any such finding. According to the testimony of 
respondent Avner, only 30% of respondents’ sales are to house-to- 
house canvassers. The greatest portion of respondents’ sales are to 
catalog distributors and discount houses who sell for cash, either to 
industrial accounts or directly to consumers. In any event, in the 
mind of the average consumer a price tag appearing on a watch would 
conjure up an image that this is the price at which the watch sells 
in a department store or ordinary retail jewelery store. It would 
hardly occur to him that the amount appearing thereon represents the 
price charged by long-term credit jewelers or house-to-house can- 
vassers, operating on a 400% to 500% markup. 

13. Respondents also argue that the evidence adduced by counsel 
supporting the complaint is not representative of retail establishments, 
in that it consists mainly of testimony by catalog house distributors 
and discount houses. Aside from the fact that a number of the wit- 
nesses did make a substantial part of their sales at retail, the witnesses 
called by counsel supporting the complaint were actually typical of 
respondents’ own customers and of the type of establishment carrying 
respondents’ watches. According to respondent Avner, 40% of the 
company’s sales are made through catalog houses and an additional 
percentage is made through so-called wholesalers, a number of whom 
actually are discount houses. Approximately one-third of its sales 
are made to house-to-house canvassers, and only 5% to retail jewelers. 
Thus, the largest part of respondents’ watches are sold to a type of 
operator who resells them to industrial accounts which give them 
away, or who resells the watches to the ultimate consumer at so-called 
discount prices. 

14, Respondents, in effect, are seeking to justify a representation 
as to an unsually high and unrealistic retail price because a portion 
of their sales (the smaller portion) is made through a typical retail 
outlets whose unusual operating costs require them to use an unusually 
high markup. However, as previously indicated, respondents sell a 
different line of watches through credit establishments than they do 
through catalog distributors, retail jewelers and other cash establish- 

©The jeweler called by counsel supporting the complaint from Northern New Jersey re- 


sold some of his watches to house-to-house canvassers, who in turn resold the watches at 
below the ticketed prices. 
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ments. Consequently, even if credit-type establishments do gener- 
ally sell respondents’ watches at the preticketed prices, this does not. 
establish that the price tags used on watches distributed through cash- 
type outlets contain genuine retail prices. The evidence offered by 
counsel supporting the complaint clearly establishes that they do- 
not. 

15. Aside from all other considerations, respondents’ argument must 
fail because it overlooks the fact that a price tag appearing on a watch 
constitutes a representation as to the retail price at which the watch. 
usually and regularly sells in the market area where it is offered for 
sale. Even if it were to appear, contrary to the facts in the record, that. 
the greater part of respondents’ watches were resold nationally at the. 
preticketed. prices, this would not justify the use of such price tags 
in areas where they do not usually sell at the prices appearing on the 
tags.1° The uncontroverted evidence adduced by counsel supporting 
the complaint establishes that in at least three areas, Northern New 
Jersey, Detroit, and Louisville, Kentucky and the adjacent New Al- 
bany, Indiana area, respondents’ watches do not usually and regularly 
sell at retail at the prices appearing on the price tags or in the price 
lists suppled by respondents. 

As previously indicated, respondent Avner conceded that the com- 
pany had no idea of the prevailing prices in any area when it fixed 
the amounts appearing on the price tags. Respondents do not enter 
into any resale price maintenance agreements with their distributors. 
or otherwise attempt to control the prices charged at retail. One of 
respondents’ customers in Cleveland testified that he did not advise 
respondents what prices he resold the watches for, and that they made 
no inquiry from him as to the prices he charged. Respondents fre- 
quently furnish additional price tags to their dealers and have no idea. 
whether such tags will be used on the watches for which they are in- 
tended, or on watches having a so-called higher list price. It seems. 
clear, therefore, that it is pure happenstance that some dealers do in 
fact resell respondents’ watches at the ticketed prices. 

16. It is concluded and found that the representations made by 
respondents on the price tags and in the price lists supplied by them 
to customers in connection with the sale of their watches were and are 
false, misleading and deceptive. In truth and in fact the amounts 
set forth on such price tags and in such price lists were and are greatly 


10 See The Baltimore Luggage Company, Docket 7683, March 15,1961. In The Baltimore 
Tuggage case it was pointed out by respondents that approximately 70% of their retail 
customers, located in 34 states and representing about 62.5% of their dollar volume of 
sales, sold their luggage at the preticketed prices. However, this was not considered con- 
trolling in view of the fact that respondents’ customers in New York, Philadelphia and 
Washington usually and regularly sold their luggage in those trade areas for less than 
the price printed on the tags attached to the articles. 
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in excess of the prices at. which respondents’ watches are usually and 
regularly sold at retail in a number of trade areas. 


B. Water Resistant 


1. The complaint alleges, respondents admit in their answer, and: 
the evidence establishes, that by means of labels, circulars, display 
and promotional material and other means respondents represent that. 
their watches are “water resistant”. The issue raised with respect to 
this representation is whether it is true. Counsel supporting the com- 
plaint offered evidence, through a testing engineer employed by an 
independent firm of metallurgical chemists which had tested four. 
of respondents’ watches, to show that the watches were not water. 
resistant. Respondents offered evidence, through a representative. 
of an independent testing laboratory which had tested seven of their. 
watches, to show that such watches are water resistant. Each side 
questions the validity of some aspects of the tests conducted for the. 
other. In the opinion of the examiner the allegations of the com- 
plaint with respect to lack of water resistancy have been adequately. 
established by the evidence, for the reasons hereafter appearing. 

2. Both tests were purportedly conducted in accordance with Rule. 
2(c) of the Commission’s Trade Practice Rules, promulgated April 
24, 1947, which provides for two different tests for the testing of 
watches or watch cases for water resistancy or water repellency. The 
first of the tests is the so-called “pressure” test, which provides for. 
immersion in water of the watch or watch case for at least three min- 
utes, at a pressure equivalent to a depth of 26 feet of water under. 
normal atmospheric pressure of 15 pounds per square inch. The rule 
does not describe how the test is to be conducted to achieve this amount 
of pressure, but states that a watch or case will be deemed to have 
passed the test if it is subject to the indicated pressure “without 
admitting, or showing any evidence of capacity to admit, any mois- 
ture or water.” The second test provided for in the rule is the so- 
called “vacuum” test. The specification for this test is that the watch 
or watch case be completely immersed in water “under a vacuum suf- 
ficient to be productive of conditions of equivalent or greater sever- 
ity” than that involved in the pressure test. Asin the case of the pres- 
sure test, the rule does not describe how the test shall be conducted to. 
achieve the appropriate vacuum conditions. 

3. The testing engineer who conducted the test at the instance of 
counsel supporting the complaint used the so-called vacuum test. He 
was supplied with four of respondents’ watches bearing the names, 
respectively, Ludlow, Dempsey, Regency, and Sentinel. Each watch 
had been marked or otherwise labeled by respondents as “water resist- 
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ant”. The watches had previously been purchased by a Commission 
investigator from a distributor of respondents’ watches in Philadel- 
phia. Each of the watches was taken off the shelf by the distributor 
and was represented as having been purchased from respondents a 
year and a half to two years prior thereto.” 

4. Each of the watches was immersed by the tester in water in a 
beaker within a bell jar, and a vacuum equivalent to a mercury column 
of 22.95 inches high was drawn in the jar. This created an excess of 
air pressure within the watch case of 11.26 pounds per square inch, 
which is equivalent to the pressure caused by being subject to a 
depth of 26 feet of water under normal atmospheric pressure of 15 
pounds per square inch. Although the test provided that the watches 
should remain immersed for at least three minutes without showing 
evidence of admitting water, each of the four watches began showing 
evidence of water leaking within less than a minute. The evidence 
took the form of air bubbles within the vaccum jar. So far as ap- 
pears from the record, the tests were properly conducted by a person 
competent to conduct such tests, and established that the watches tested 
were not water resistant. 

5. Respondents suggest in the brief filed on their behalf that there 
was some possible infirmity in the test due to the lack of prior experi- 
ence in testing watches by the testing laboratory used by counsel 
supporting the complaint. Respondents’ counsel also suggested, dur- 
ing the course of cross-examination of the witness, that the vacuum 
test was less accurate than the pressure test, and that the watches 
should have been opened up subsequent to the test to determine wheth- 
er they contained any moisture. It is not clear whether these latter 
contentions have now been abandoned, since they are not referred to 
in the proposed findings or brief filed on behalf of respondents. In 
any event, none of the contentions advanced has any merit. 

The person who conducted the test on behalf of counsel supporting 
the complaint had a B.S. degree in Metallurgy and had had 25 years 
experience in the testing of metals. While he had not previously 
tested watches, he had performed similar tests on vacuum tubes and 
other products to determine their water resistancy. He impressed 
the examiner as being highly competent and knowledgeable in the 
field. As far as comparative experience of the two experts is con- 
cerned, it may be noted that the sole prior experience in testing 
watches by respondents’ expert involved a single occasion some six 
years prior to the tests in question. On that occasion he too had used 
the vacuum test, the tests conducted for respondents involving his 


4 The investigator had been instructed to obtain, for testing, watches which had been 
Sold by respondents prior to the issuance of the complaint herein. 
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first use of the pressure test. With respect to the suggestion that the 
pressure test is more reliable than the vacuum test, it may be noted that 
respondents’ expert conceded that, if properly conducted, the vacuum 
test was as accurate as the pressure test. While Rule 2 does not con- 
tain any specifications or details as to how the vacuum test should be 
conducted, a fact also adverted to by counsel for respondents during 
his cross-examination of the Government’s expert, the same thing is 
true of the pressure test. In either case, the proper conducting of the 
test depends on the scientific knowhow and competency of the tester. 

Counsel for respondents have also suggested that possibly there 
was something wrong with the watches tested because they were a 
year-and-a-half or two-years old at the time. However, there is 
nothing in the record to justify any inference that the watches had 
been subjected to any abuse or rough handling while they were in the 
establishment of the dealer from whom they were purchased by a 
Commission investigator, so as to cause an impairment of any water 
resistant qualities which they may otherwise have had when they were 
sold by respondents to the dealer. Certainly there is nothing to sug- 
gest that the watches were given any rougher treatment than they 
would have been subjected to if they had been given a year-and-a-half 
or two-years normal wear by a consumer who had purchased and worn 
them. Respondents’ representation as to the water resistancy of their 
watches contains no limitation as to the time period within which they 
will retain this quality.” 

6. The test conducted by respondents’ expert was just the reverse of 
that conducted by the laboratory which had done the testing on behalf 
of counsel supporting the complaint. The watches were immersed in 
a sealed cylinder, but instead of the tester creating a vacuum by 
removing air pressure within the cylinder and allowing the normal 
pressure inside the watch to exert an outward flow, he built up an 
equivalent amount of pressure in the cylinder so as to force water into 
the watch case if there were any apertures init. After being subjected 
to the appropriate pressure for three minutes, the watches were re- 
moved and placed in a refrigerated box under a temperature of minus 
65 degrees. They were then placed in a laboratory oven under a 
temperature of 115 degrees. After being removed from the oven they 
were placed face upwards to see if there was any condensation of mois- 
ture on the watch crystals. According to respondents’ expert he con- 
cluded the watches were water resistant because there was no moisture 
condensation on the crystals. Like the expert who conducted the test 


122 Under Rule 2(b) of the rules referred to above, if the water-resistant quality of a 
watch is likely to be impaired by being opened for repairs or by “customary use or wear 
of the watch”, these facts are required to be revealed. 
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for counsel supporting the complaint, respondents’ expert did not open 
the watches to examine them for moisture on the inside. 

7. In evaluating the relative competence of the two experts and the 
manner in which the tests were conducted, it may be noted that re- 
spondents’ expert has a B.S. degree in Chemical Engineering, while 
the expert used by counsel supporting the complaint has a B.S. degree 
in Metallurgy. The latter has had considerably longer experience in 
testing than the former (25 as compared to 10 years), and his experi- 
ence has been concentrated in the field of metallurgy, whereas the 
expert used by respondents has had more generalized experience in the 
testing of products. While the expert used by counsel supporting 
the complaint had never previously tested watches for water resist- 
ancy, he had tested similar products and seemed thoroughly familiar 
with the techniques to be used and the scientific principles on which 
they were based. Respondents’ expert, on the other hand, while he 
had previously conducted a test on watches, had actually used the vac- 
uum test on the prior occasion, and did not appear to be too certain of 
all of the techniques used in the pressure test, nor as to the scientific 
basis of some of them. He himself had not actually conducted the test, 
but it had been performed under his general supervision. He was un- 
certain, for example, why the watches had to be placed in a cold box 
prior to being placed in the laboratory oven. While claiming that 
this was a “standard procedure which we have picked up from know- 
ing the trade”, it appears that this technique was suggested to him by 
the technician who actually conducted the test. The testimony of one 
of respondents’ own officials indicates that the industry itself does not 
use this technique in testing watches for water resistancy, but merely 
places the watches in a hot oven after water immersion. 

Respondents’ expert conceded that validity of his tests depended 
on the assumption that the crystal of the watch cooled faster than the 
rest of the watch, so as cause condensation on it of any water which 
may have seeped into the watch. If there were no such difference in 
the rate of cooling, condensation would not occur on the crystal and 
it would not be possible to determine whether there was any moisture 
in the watch, except by opening it and examining the case and watch 
movements. While suggesting that. condensation would be assured 
by the prior cold-box treatment, the witness was uncertain of the 
scientific basis for this assertion. The test used by the expert called 
by counsel supporting the complaint, on the other hand, if properly 


us When asked how the placing of the watches in a cold box prior to putting them in 
the oven would, as he claimed, “accentuate the action of the condensation in the oven’, 
the witness gave the following illuminating explanation : “Well, you have got a good point 
there when you saw ‘How.’ The theory behind that, I believe, is to—by golly, you have 
got me there, now” [R. 684]. 
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conducted, would give visible evidence of the lack of water resistancy 
in the watch by the emergence of air bubbles from the watch as it 
lay submerged under vacuum conditions. 

Another element of doubt with respect to respondents’ tests is the 
fact that all of the watches tested had been assembled only 24 to 48 
hours prior thereto. They were thus in an optimum condition, in- 
sofar as water repellancy is concerned, having’ never been subjected 
to normal wear and tear, or movement of any kind. Some, at least, 
of the watches had previously been pretested for water resistancy 
in respondents’ own place of business. Furthermore, most of the 
watches tested did not bear the same names as those that had previ- 
ously been tested on behalf of counsel supporting the complaint. 

8. As indicated above, there are a number of questions raised with 
respect to the tests conducted on behalf of respondents which create 
some doubt in the mind of the examiner whether the watches were 
properly tested for water resistancy, and whether the tests were con- 
ducted on watches which were similar to those tested by counsel sup- 
porting the complaint. The examiner finds it unnecessary, however, 
to reach:any final conclusions in this regard. In order to sustain 
the allegations of the complaint that respondents have falsely repre- 
sented their watches to be water resistant, 1t is not necessary to find 
that all or even a majority of their watches are not water resistant. 
If a group of watches selected at random are tested and are found not 
to be water resistant, the charge in the complaint has been established, 
even though other groups of watches may be found to be water re- 
sistant. Respondents have undertaken to make an affirmative repre- 
sentation concerning their watches and must bear the responsibility if 
this representation is not true with respect to “some” portion of the 
watches."* 

9, Respondents argue that they have taken reasonable measures to 
insure that their watches are water resistant. Thus respondent Jack 
Diamond testified that the company spot-tested between 25% to 3314 % 
of the watch cases for water resistancy after they were received, and 
that it was their practice to reject an entire lot of cases if any portion 
of those tested leaked. The same witness also testified that about 10% 
of the watches were tested for water resistancy after they had been 
assembled. In the opinion of the examiner, respondents cannot escape 
their responsibility to the public under the Federal Trade Commission 
Act merely because they have spot-tested a portion of their watches 
before they were offered for sale. If respondents wish to make an 
affirmative representation concerning the water-resistant qualities of 
their watches, they must test whatever percentage, or take whatever 


14 Compare Prima Products Inc. v. FTO, 209 F. 2d 405, 409 (C.A. 2, 1954). 


1396 FEDERAL TRADE COMMISSION DECISIONS 
Findings 59 FVT.C,. 


other steps are necessary, to assure that they are making a truthful 
representation to the purchaser of their watches. It may be noted, 
in this connection, that the Trade Practice Rules under which respond- 
ents purported to test their watches contain no provision for so-called 
spot testing. They permit the use of the terms “Water Resistant” and 
“Water Repellant” in connection with a watch or watchcase “when, 
before being placed upon the market * * *, the watch and the case 
have undergone such test” (emphasis supplied). 

10. It is concluded and found that the statements made by respond- 
ents on certain of their watches that said watches are water resistant 
are false, deceptive and misleading. In truth and in fact, some of said 
«watches sold in the regular course of business are not water resistant. 

11. It may be further noted that while the complaint charges mis- 
representation only with respect to water resistancy, respondents have 
also represented their watches to be “waterproof”. ‘This representa- 
tion appears on the back of some of the watches, and on tags and ad- 
vertising literature used by respondents. Under the Trade Practice 
Rules previously discussed, “waterproof” implies a higher degree of 
imperviousness to water than does “‘water resistant”. A watch marked 
as “waterproof” must be able to withstand a pressure of at least 35 
pounds per square inch for at least 5 minutes, after complete immer- 
sion for a prior period of 5 minutes under atmospheric pressure of 15 
pounds per square inch. Presumably respondents’ watches which 
were unable to pass the test for water resistancy would be unable to 
pass the waterproof test. 


C. Shock Proof and Shock Protected 


1. The complaint alleges that respondents represented their watches 
to be “shock proof” and “shock protected”. Respondents, in their 
answer, admit having used the term “shock protected” in connection 
with their watches, but allege that they discontinued use of the term 
“long prior” to the isuance of the complaint in this proceeding. It is 
not clear whether this admission also applies to the term “shock proof”. 
In any event, the record discloses that the terms “shock proof” and 
“shock protected” have both been imprinted on the back of a number 
of respondents’ watches, and also that the term “shock resistant” ap- 
pears on tags which accompany many of respondents’ watches. Con- 
trary to the contention of respondents, all of these terms have con- 
tinued to be used subsequent to the issuance of the complaint herein. 
For example, the record discloses that watches so marked were being 
sold by respondents’ customers subsequent to May 21, 1957, the date of 
the issuance of the complaint in this proceeding, and that as late as 
November 1958 respondents were assembling watches for sale which 
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were marked as “shock proof” or “shock protected”2® It is clear, 
therefore, that respondents have represented and continue to represent 
their watches to be shock proof, shock protected and shock resistant. 

2. Aside from their claim of discontinuance, respondents also con- 
tend that their watches are, in fact, “shock protected” because they 
meet the requirements of Rule 3(c) of the Commission’s Trade Prac- 
tice Rules of April 24, 1947, previously referred to. The rule, it 
should be noted, does not authorize use of the term “shock protected”. 
It does, however, permit the use of the terms “shock resistant” and 
“shock absorbing”, in connection with watches containing a mechani- 
cal or other device or type of construction by reason of which “both 
balance pivots in such watch or watch movement are protected from 
shocks, concussions, jolts, or accidental blows of at least that degree 
of damaging potentialities as would be sustained by the balance pivots 
in the watch or watch movement when falling in an unprotected condi- 
tion upon a level solid hardwood floor in any position from a height of 
three feet”. Many of respondents’ watches do contain a device for 
protecting the balance pivots, as provided in Rule 3(c). There is no 
evidence in the record that this device will not protect the balance 
pivots from such damage as is provided for in the rule. 

3. In support of his contention that respondents falsely represented 
their watches to be “shock proof” and “shock protected”, counsel sup- 
porting the complaint relies on the testimony of a jeweler who repairs 
watches and who purported to be familiar with the public’s under- 
setanding of such terms. According to this witness, some of his custo- 
mers believe that such terms mean the entire watch (not merely the 
balance pivots) is protected from shock, and that the watch will be 
able to withstand any type or amount of shock. The witness did indi- 
cate, however, that the average consumer would not expect a watch to 
withstand unusual or abnormal shocks or pressure. 

4, Respondents characterize as “fantastic” the testimony of the 
witness called by counsel supporting the complaint, to the effect that 
some members of the purchasing public expect a watch represented 
as “shock proof” or “shock protected” to be able to withstand any 
shock, no matter how violent. Since there is no evidence that the 
watches will not withstand the type of shock specified under Rule 3(c) 
of the Commission’s Trade Practice Rules, it is contended by respond- 
ents that the allegation of misrepresentation with respect to this charge 


has not been established. 


15 Respondents’ Exhibits 2, 8, 5, 6, 7 and 8, which were furnished to the New York 
Laboratory by respondents for testing for water resistancy, contain these representations. 
According to respondent Diamond, these watches had been selected at random from watches 
assembled during the preceding 24—48-hour period, prior to their being offered for sale. 
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5. In the opinion of the examiner, to the extent that the representa- 
tions made by respondents are permissible under the Commission’s 
Trade Practice Rules, it would not be in the public interest to hold that 
respondents have engaged in a practice in violation of the Federal 
Trade Commission Act. The examiner is aware that the Commission 
has held the trade practice rules “were not intended to be regarded and 
recognized as substantive rules of law, or as factual conclusions which 
might be cited or accepted in an adjudicative proceeding as a substi- 
tute for evidence”, and that such rules were merely “designed to be 
helpful guides to the various industries for which they have been pro- 
mulgated”.° However, while the rules are not substantive rules of 
law and cannot be used as a substitute for evidence, they certainly 
were not intended to ensnare members of the industry for which they 
were promulgated and which have relied thereon. To the extent that 
respondents’ representations concerning the ability of their watches 
to withstand shock comply with the rules, the examiner does not con- 
sider them to involve a misrepresentation, even though the witness 
called by counsel supporting the complaint testified that there are 
members of the public which expect watches labeled as having shock- 
resistant qualities to be able to withstand any amount of shock. 

6. However, as previously indicated, the representations made by 
respondents extend beyond those which are permissible under the 
Trade Practice Rules. Rule 3(c) permits only the use of the terms 
“Shock Resistant” and “Shock Absorbing”, to the extent the watches 
contain a device or are constructed to protect the balance pivots from 
a shock equivalent to that involved in dropping the watch on a hard- 
wood. floor from a height of three feet. Respondents’ watches are 
labeled and branded not merely as “shock resistant”, which is permis- 
sible under Rule 3(c), but also as “shock proof” and “shock pro- 
tected”. Under Rule 3(a) of the same Trade Practice Rules, the latter 
terms are specified as constituting an unfair trade practice and are 
not authorized under any circumstances. 

7. Since respondents’ watches are constructed or contain devices 
only to protect the balance pivots, and such construction or devices 
will not protect other portions of the watch, and since the watches 
are not able to withstand unlimited shocks, it is concluded and found 
that the representations that the watches are “shock proof” or “shock 
protected” are false, misleading and deceptive inasmuch as_ such 
watches are not, in truth and in fact, shock proof or shock protected. 
While respondents may regard as “fantastic” the testimony that some 
members of the purchasing public expect watches so labeled to with- 
stand any type of shock, the testimony of the witness who so testified 
is not inherently incredible and there is no countervailing evidence in 


16 Lifetime Outlery Oorp., Doc. 7292, October 30, 1959. 
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the record to justify disregarding such testimony. It is no more 
fantastic to believe that there are some persons who regard a watch 
labeled as “shock proof” to be able to withstand any type of shock, 
than it is to believe that there are some persons who might expect a 
masonry structure treated by a product labeled as “waterproof” will 
“remain absolutely dry under any and all conditions of water pressure 
from without.” ¥ 

8. In connection with respondents’ contention that they abandoned 
the term “shock protected” long prior to the issuance of the complaint, 
it may be noted that both in 1952 and 1955, respondents were advised 
in writing by the Commission that the use of the terms “shock pro- 
tenced” and “shock proof” was in violation. of the Trade Practice 
Rules. On-both occasions respondents assured the Commission. that 
these terms had been or would be discontinued. Despite these assur- 
ances, respondents continued to use them. It seems evident, therefore, 
that only a cease and desist order will assure effective discontinuance 
of these terms. 


D. Ruby Jewels 


1. The complaint alleges, and the answer admits, that respondents 
represent their watches as containing “Lifetime Ruby Jewels”. How- 
ever, in their answer respondents aver that this representation was 
discontinued “long prior” to the issuance of the complaint and that 
they have no intention of resuming it. The evidence establishes that 
the representation was not abandoned “long prior” to the issuance of 
the complaint, but that it continued to be made at least until July 1957 
(the complaint herein having been issued May 21, 1957). 

2. The matter of respondents’ use of the term “Ruby Jewels” in 
connection with their watches was first called to respondents’ attention 
by the Commission in a letter dated July 22, 1955, advising respond- 
ents, among other things, of the Commission’s understanding that 
“oenuine ruby jewels are not currently being used in [your] watches, 
but that instead jewels are composed of synthetic rubies” (CX 35-A). 
By letter dated August 1, 1955, respondent Avner replying on behalf 
of the corporate respondent, stated that “immediate steps” would be 
taken to remedy this practice, among the others referred to in the 
Commission’s letter. A letter from the Commission dated August 
11, 1955, requesting copies of respondents’ revised advertising material 
was met with the response by respondent Avner that, “the word 
‘ruby’ has been deleted from all of our advertising material” (CX 40- 
A). Despite these assurances, respondents continued using the term 
“ruby jewels” in their advertising material until at least July 1, 1957. 


17 See Prima Products, Inc. v. FTO, supra. 
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Advertising material which was placed in the plastic cases containing 
respondents’ watches, until at least July 1, 1957, contained the state- 
ment: “The ruby jewels in each Helbros movement are guaranteed, 
without qualification for the life of the watch.” 

3. It isnot disputed that respondents’ watches do not contain genuine 
ruby jewels. It is therefore concluded and found that respondents’ 
representations that their watches contain ruby jewels are false, mis- 
leading and deceptive since in truth and in fact they do not contain 
ruby jewels, but contain jewels composed of synthetic material. Re- 
spondents contend that since the term was abandoned around July 1, 
1957, no order to cease and desist with respect to this practice should 
issue. In view of the prior assurances given and not fulfilled by re- 
spondents in this and other respects, it is clear that only by placing 
respondents under an express prohibition in a cease and desist order 
will compliance with their reponsibility to the public be assured. 


EK. Guarantee 


1. It is not disputed that in catalog pages, circulars and other ad- 
vertising literature respondents use the phrase: “Each watch is fully 
guaranteed to give you a lifetime of true time”. In addition to this 
statement appearing in their advertising literature, respondents also 
insert a purported form of guarantee in each watch box entitled “Hel- 
bros Watch Guarantee”. The form used up to about July 1, 1957, 
read as follows: 

This Helbros watch is fully guaranteed as to original material and workman- 
ship. It has been timed, tested and adjusted by the Helbros Watch Co., Ine. 
The form of guarantee which has been used since July 1957 is as 
follows: 

The Helbros Watch Company certifies that this watch has been carefully tested 
and regulated and is fully guaranteed against original mechanical defects. 

2. Counsel supporting the complaint contends that respondents’ 
statement in advertising material that their watches are “fully guar- 
anteed to give a lifetime of true time” is a representation that the 
watches are unconditionally guaranteed for life. Respondents con- 
tend that such representation should be interpreted as being co- 
extensive with the more recent written guarantee contained in the 
watch box, that the watch is guaranteed “against original mechanical 
defects”. It is argued that a guarantee of a “lifetime of true time” 
does not necessarily mean that the watch is guaranteed to give good 
cime no matter how it is abused. 


3. Respondents do not, in practice, guarantee their watches un- 
conditionally. Watches which do not work are repaired by respond- 
ents without cost only for a period of one year, and then only for 
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defects considered to be the result of original mechanical defects. 
After a year, respondents usually charge a fee for repairing a watch 
since they consider that any defect occurring after that time is due to 
“ordinary wear and tear * * * which we can’t control”. The charge 
varies with the work involved. While characterizing such charges as 
“nominal”, respondent Avner indicated that a charge of $4.85 or $5.85 
would customarily be made for cleaning and oiling a watch. 

4. It is the conclusion and finding of the examiner that the repre- 
sentation made by respondents that their watches are “fully guaran- 
teed” is false, misleading and deceptive. The statement appearing 
in respondents’ advertising material that the watches are “fully 
guaranteed” to give a “lifetime of true time” would undoubtedly lead 
some members of the public to believe that the watches are uncondi- 
tionally guaranteed, and will be repaired without charge for their 
lifetime. This does not necessarily mean that the public would under- 
stand or expect the watches to be repaired free of charge, without 
regard to the amount of abuse to which they were subjected, as re- 
spondents suggest, but at least there would be an expectation that the 
watch would be repaired free for failures resulting from ordinary 
wear and tear. 

5. Having created the original impression that their watches are 
unconditionally guaranteed, respondents cannot seek refuge in the 
wording of the form of guarantee which accompanies the watch.® 
Furthermore, even the forms of guarantee themselves are misleading. 
The earlier form, stating that the watch is “fully guaranteed as to 
original material and workmanship”, is certainly subject to the inter- 
pretation that the watch will be repaired without charge for some 
indefinite period of time. There is nothing in the guarantee form 
to suggest that there is only a one-year time period within which the 
guarantee operates. The same is true of the present form which 
states that the watch is “fully guaranteed against original mechanical 
defects”. Both of the guarantees are vague as to the nature and 
extent of the guarantee, and the manner in which they will be 


performed. 


F. Individual Liability 

1. It is the contention of counsel for respondents that the indi- 
vidual respondents, other than Helbein, should not be held liable in 
their individual capacities under any order which may issue in this 
proceeding, since they do not have a substantial stock interest in the 


18 Ag stated in Carter Products Inc. v. FTC, 186 F. 2d 821 (CA 7, 1951), at 824: “The 
law is violated if the first contact or interview is secured by deception (FTO v. Standard 
Education Society et al., 302 U.S. 112, 115), even though the true facts are made known 
to the buyer before he enters into the contract or purchase” (Progressive Tailoring Co. 
v. FTO, 7 Cir., 158 F. 2d 103, 104, 105). 
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company and are merely salaried employees. While it is true that. 
the respondents other than Helbein do not have any substantial stock 
interest in the company, they are more than ordinary salaried em- 
ployees. Each is an officer of the company and is in charge of a 
particular phase of the corporate respondent’s operations. More 
importantly, each is a member of the policy committee which de- 
termines the general policies pursuant to which the company operates 
and, particularly, the policies which gave rise to the practices that 
are the subject of the complaint in this proceeding. The policy com- 
mittee has an important role in conducting the affairs of the business, 
especially since President Helbein is frequently away on business. 
Each of the individual respondents appears to have an intimate know!- 
edge of the company’s operations and plays an active role insofar 
as the practices at issue are concerned. All were consulted by, and 
gave information with respect thereto to, the Commission’s investiga- 
tor. Respondents Avner and Diamond were present during substan- 
tial portions of the hearings in an advisory capacity to counsel for 
respondents. Respondent Avner undertook to speak on behalf of 
the company when its activities first came under investigation in 1952 
and 1955, and gave assurances concerning the manner in which its 
practices would be changed. Such assurances, as above indicated, 
were in a number of respects not fulfilled. 

2. It is the opinion and finding of the examiner that, in view of the 
active role played by the individual respondents in the formulation 
and direction of the company’s operating policies, including the mat- 
ters which are challenged by the complaint, and the past history of 
evasion of the undertakings made on behalf of the company, the order 
to be issued in this proceeding should run against the respondents in 
their individual, as well as their corporate, capacities in order to 
insure full compliance and prevent evasion. 


G. Summary and Concluding Findings 


On the record as a whole, including the evidence discussed above, 
it is concluded and found as follows: 

1. In the course and conduct of their business, respondents, for the 
purpose of inducing the sale of their watches, have, through state- 
ments appearing in promotional materials, labels and by other means, 
all of which were circulated and displayed throughout the United 
States to customers, prospective customers and the purchasing public, 
represented, diveniky and by implication, that their watches con- 
tained ruby jewels, were shock proof, shock pratected and water 
resistant, and were guaranteed for life. 

2. Such statements were and are false, misleading and deceptive 
since in truth and in fact said watches ie not contain ruby jewels 
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but contain jewels composed of synthetic materials; are not shock 
proof, shock protected or water resistant; and are not actually guaran- 
teed for life, and the terms, conditions and extent to which such 
guarantee applies, and the manner in which the guarantor will per- 
form, are not disclosed. 

3. Respondents, before shipping their watches to purchasers, affix 
price tags thereto and also place in the hands of dealers price lists 
and other price material, by which respondents represent that the 
amounts appearing thereon are the usual and regular retail prices for 
said watches. Such representations are false, misleading and decep- 
tive since in truth and in fact such amounts are fictitious and greatly 
in excess of the prices at which said watches are usually and regularly 
sold at retail. 

4, By means of the acts and practices found in Paragraph 8 hereof 
respondents have placed a means and instrumentality in the hands 
of retailers and others by and through which the purchasing public 
may be misled as to the prices at which their watches are usually and 
regularly sold at retail. 


Ill. The Effect of the Iegal Practices 


The use by respondents of the false and misleading statements and 
representations hereinabove found had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were true and to induce the purchasing 
public to purchase substantial quantities of said watches because of 
such erroneous and mistaken belief. As a consequence thereof, it 
may reasonably be inferred that substantial trade in commerce has 
been unfairly diverted to respondents from their competitors and 
injury has thereby been done to competition in commerce. 


CONCLUSION OF LAW 


The acts and practices of respondents, as hereinabove found, are 
all to the prejudice and injury of the public and of respondents’ com- 
petitors and constituted and now constitute unfair and deceptive acts 
and practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Helbros Watch Company, Inc., a 
corporation, and its officers, and individual respondents William Hel- 
bein, Jack Diamond, Nat Prigozen, Larry Prigozen and Carl Avner, 
individually and as officers of said corporation, their agents, represen- 
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tatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of watches or other merchandise in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Representing, directly or by implication: 

(a) That their watches contain ruby jewels; 

(b) That their watches are water resistant or otherwise resistant or 
impervious to water, unless such is the fact, or are shockproof or shock 
protected ; 

(c) That their watches are guaranteed, unless the nature and extent 
of the guarantee and the manner in which the guarantor will per- 
form thereunder, are clearly and conspicuously disclosed ; 

(d) That their watches are guaranteed when a service charge is 
imposed, unless the fact that such service charge is imposed and 
the amount thereof is clearly and conspicuously disclosed ; 

(e) That certain amounts are the usual and regular retail prices 
of respondents’ merchandise when such amounts are in excess of the 
prices at which such merchandise is usually and regularly sold at 
retail, by the class of retailers selling such merchandise, in the trade 
area or areas where the representation is made. 

2. Engaging in any practice or plan which will provide retailers 
of their merchandise with the means of misrepresenting the usual 
and regular retail prices of such merchandise. 

It is further ordered, 'That the complaint herein be, and the same 
hereby is dismissed as to respondent Jack Nadel, without prejudice. 


DECISION OF THE CoMMISSION AS TO RESPONDENT WILLIAM HELBEIN 


It appearing from the certified copy of death certificate, which is 
hereby received and filed, that the respondent William Helbein de- 
parted this life on July 12, 1960, and the Commission having placed 
this case on its own docket to formally terminate this proceeding 
solely as to him: 

It is ordered, That the allegations of the complaint be, and they 
hereby are, dismissed as to respondent William Helbein, deceased. 

June 8, 1961 


OPINION OF THE COMMISSION 


By Anverson, Commissioner : 

The complaint in this matter charges respondents with violation of 
the Federal Trade Commission Act. The hearing examiner in his 
initial decision held that the allegations of the complaint were sus- 
tained by the evidence and ordered respondents (except for an indi- 
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vidual respondent against whom the complaint was dismissed) to 
cease and desist from the practices found to be unlawful. Respond- 
ents have appealed from this decision, 

In substance, the complaint charges respondents with misrepre- 
senting the usual and regular retail prices of watches sold by them 
to retailers and other distributors and further alleges that respondents 
falsely represented that their watches contained ruby jewels, were 
shock proof, shock protected, water resistant and guaranteed for 
life. 
Respondents argue on appeal that none of these allegations were 
sustained by the evidence and request that the complaint be dis- 
missed. They further contend that certain of the practices have 
been abandoned and that the hearing examiner erred in failing to so 
find. 

We will consider first the argument that the record does not sup- 
port the holding in the initial decision that the amounts set forth 
on tickets affixed to respondents’ watches and appearing in price 
lists supplied by respondents to their customers are in excess of the 
prices at which such watches are usually and regularly sold at retail. 
This holding is based in part upon a showing by counsel supporting 
the complaint that certain dealers or distributors in three market 
areas regularly sell respondents’ watches at prices substantially below 
the amounts appearing on respondents’ price tickets and price lists. 
Respondents point out that all but one of these dealers or distributors 
were catalog or discount houses. They then argue that sales by a 
discount house are made at a discount from retail prices; that such 
sales are therefore not retail sales and consequently do not tend to 
prove that the preticketed prices are not. the usual and regular prices 
of respondents’ watches. This argument is wholly without merit 
and must be rejected. The fact that a dealer sells at a lower markup 
than that used by his supplier in arriving at preticketed prices does 
not mean that the dealer is not selling at retail nor does it mean 
that the dealer is selling at a discount from an established price. The 
aforementioned catalog and discount houses were selling respondents’ 
watches to the ultimate consumer and were, therefore, selling at retail. 
The evidence establishing that these concerns regularly sold respond- 
ents’ watches at prices substantially less than the preticketed prices 
of such watches fully supports the hearing examiner’s conclusion 
that the preticketed prices were not the usual and regular prices of 
respondents’ watches in the trade areas under consideration. . 

Respondents further contend that the evidence adduced in their 
defense shows that certain distributors, accounting for approximately 
30% of respondents’ total sales, sell at the preticketed prices and that 
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the inference should be drawn from this showing that most of re- 
spondents’ watches are resold at such prices. The record discloses 
in this connection that certain firms engaged in the sale of merchandise 
on a long term credit basis, including house-to-house canvassers and 
credit jewelers, do, for the most part, sell at the preticketed prices. 
It appears, however, that the sale of merchandise by these distributors 
is an entirely different type of operation from that conducted by re- 
tailers selling for cash or on a short term credit basis. According to 
the testimony of respondents’ witnesses, the operating costs of the 
house-to-house canvasser and credit jeweler are so much greater than 
that of the conventional retailer that it is necessary for such a distrib- 
utor to sell at a higher markup in order to make a profit. It is re- 
spondents’ practice, therefore, to apply a higher markup (400% to 
500%) in computing the preticketed prices of watches sold through 
the house-to-house canvasser and credit jeweler than that (250% to 
300%) used in arriving at the preticketed prices of watches sold 
through other distributors. The record also discloses that respondents 
sell a different line of watches through the house-to-house canvasser 
and credit jeweler than that sold through other dealers. Conse- 
quently, we are of the opinion that the evidence presented by respond- 
ents that house-to-house canvassers and credit jewelers adhere to pre- 
ticketed prices does not indicate that a different class of retailers selling 
a different line of watches adhere to preticketed prices computed on 
the basis of a different markup. 

Respondents also contend that the hearing examiner erred in finding 
that certain of their watches were not “water resistant”. This finding 
is based upon the testimony of a witness who had tested several of re- 
spondents’ watches and found that they did not meet the standards for 
water resistance specified in trade practice rules promulgated by the 
Commission.t. Respondents do not question the reasonableness of the 
testing standards specified in the rules and, in fact, concede that they 
have been generally adopted by the industry. They have challenged 
the qualifications of the witness who conducted the tests, however, and 
also suggest that the watches had been damaged in some manner prior 
to testing. The hearing examiner carefully considered both of these 
points in ‘his decision, and we find nothing in the evidence or in re- 
spondents’ brief to indicate that the tests had not been properly con- 
ducted by a competent person or that the watches tested had been 
impaired in some manner prior to testing. 

The principal objection to this finding is that the hearing examiner 
failed to give proper weight to the testimony of an expert who had 


1Trade Practice Rules Respecting the Terms “Water-Proof,” “Shockproof,” “Nonmag- 


netic,” and Related Designations, as Applied to Watches Ww 
y ; tch : = 
ments, promulgated April 24, 1947, ee 


HELBROS WATCH CO., INC., ET AL. 1407 
1377 Order 


conducted tests of other watches made by respondent and found them 
to be water resistant. Respondents claim that this testimony com- 
pletely rebuts the evidence adduced by counsel supporting the com- 
plaint. The hearing examiner deemed it unnecessary, however, to 
determine whether respondents’ expert had properly tested respond- 
ents’ watches for water resistancy, holding that the showing that sev- 
eral watches selected at random were not water resistant was sufficient 
to sustain the charge even though another group of watches might be 
found to be water resistant. We find no error in this ruling and 
agree with the hearing examiner that since respondents have under- 
taken to make an affirmative representation concerning their watches 
they must bear the responsibility if this representation is not true 
with respect to a portion of the watches. 

Other arguments presented in the appeal challenge the sufficiency 
of the evidence presented in support of the allegations concerning 
respondents’ use of the terms “ruby jewels”; “shockproof” and “shock 
protected” and the representation that respondents’ watches are fully 
guaranteed. We are convinced from our examination of the record 
that these allegations have also been sustained and that the hearing 
examiner’s findings with respect thereto are correct. The arguments 
on these points are therefore rejected. Respondents’ further argu- 
ment that the practices covered by the aforementioned allegations have 
been abandoned is without substance and is also rejected. The fact 
that on another occasion respondents had failed to discontinue cer- 
tain practices, after having assured the Commission that they would 
do so, is sufficient reason in itself for rejecting the present plea of 
abandonment. : 

Subsequent to the filing of the initial decision in this proceeding, 
the Commission upon receiving notification of the death of respondent 
William Helbein, by order of June 8, 1961, dismissed the complaint 
as to that individual. The order to cease and desist contained in the 
initial decision will, therefore, be modified in conformity with such 
order. 

Respondents’ appeal is denied and the initial decision, modified to 
conform with this opinion, will be adopted as the decision of the 
Commission. 

FINAL ORDER 

This matter having been heard by the Commission upon respondents’ 
appeal from the hearing examiner’s initial decision, and upon briefs 
and oral argument in support thereof :and:in opposition thereto; and 
the Commission having rendered its decision denying the appeal and 
directing modification of the initial decision : ; 
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It is ordered, That the initial decision be modified by deleting from 
the preamble of the order to cease and desist contained therein the 
name William Helbein, and by striking the last paragraph of the 
initial decision and substituting therefor the following: 

“Tt is further ordered, That the complaint be, and the same hereby 
is, dismissed as to respondent William Helbein.” [ deceased ] 

It is further ordered, That as modified the initial decision herein 
be, and it hereby is, adopted as the decision of the Commission. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in which 
they have complied with the order to cease and desist contained in the 
initial decision. 

By the Commission, Chairman Dixon and Commissioner MacIntyre 
not participating in the issuance of the order at this time. 


In tHe MaArrer or 


OXWALL TOOL COMPANY, LTID., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 7491. Complaint, May 15, 1959—Decision, Dec. 26, 1961 


Order requiring New York City distributors of hand tools imported from Japan 
and Germany—some packaged for sale in kits, some in kits containing other 
tools of domestic manufacture, and some sold *separately—to cease selling 
such imported tools with markings of their country of origin so small and - 
indistinct as not to constitute adequate notice of their foreign: source to 
buyers, or with no such markings at all, or packaged or assembled so as to 
conceal the markings. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Oxwall Tool Com- 
pany, Ltd., a corporation, and Harry Greenberg, Max J. Blum, and 
Sidney Blum, individually and as officers of said corporation, herein- 
after referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrary 1. Respondent Oxwall Tool Company, Ltd. is a cor- 
poration organized, existing and doing business under and by virtue 
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of the laws of the State of New York, with its principal office and 
place of business located at 928 Broadway in the City of New York, 
State of New York. 

Respondents Harry Greenberg, Max J. Blum and Sidney Blum are 
officers of the corporate respondent. They formulate, direct and con- 
trol the acts and practices of the corporate respondent, including the 
acts and practices hereinafter set forth. Their address is the same as 
that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have been, 
engaged in the sale and distribution of hand tools, including wrenches, 
pliers and tape measures and allied products, primarily to distributors 
and jobbers and to retailers for resale to the public. 

Par. 3. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their products, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various other States of the 
United States and in the District of Columbia, and maintain, and at 
all times mentioned herein have maintained a substantial course of 
trade in said products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Some of the hand tools sold and distributed by respondents 
are manufactured in and imported from foreign countries, including 
Japan and Germany. Certain of such foreign tools are assembled 
and packaged together for sale and distribution in form of kits; 
certain of such foreign tools are also assembled and packaged in kits 
containing other tools manufactured in the United States; and certain 
of such foreign tools are sold and distributed separately without being 
assembled or packaged as part ofa kit. While certain of respondents’ 
said foreign tools bear markings indicating their manufacture in and 
importation from Germany or Japan, in some instances the markings 
are so small and indistinct that they do not constitute adequate notice 
to the public that such tools are not made in the United States. In 
other instances said foreign tools bear no markings as to origin or are 
packaged or otherwise assembled so as to conceal or obscure the mark 
of foreign origin in which case there is not adequate notice to the 
public that such tools are not made in the United States. 

Par. 5. There is among the members of the purchasing public a 
decided preference for products of domestic manufacture, including 
hand tools, and when merchandise, including hand tools, is not marked 
so as to disclose foreign origin, or if marked and the markings are con- 
cealed, indistinct or otherwise not clearly legible, the purchasing public 
understands and believes such products to be of domestic origin. 
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Par. 6. Respondents, by placing in the hands of others imported 
products which do not bear clear and distinct marks of foreign origin, 
provide means and instrumentalities whereby the purchasing public 
is misled as to the place of origin of such products. 

Par. 7. Respondents were and are in substantial competition in 
commerce with corporation, firms and individuals in the sale of hand 
tools. 

Par. 8. The use by respondents of the aforesaid misleading and 
deceptive practices has had, and now has, the capacity and tendency 
to mislead members of the purchasing public into the erroneous and 
mistaken belief that their said tools are of domestic origin and into 
the purchase of substantial quantities of respondents’ products by 
reason of said erroneous and mistaken belief. As a result thereof, 
trade in commerce has been unfairly diverted to respondents from their 
competitors and substantial injury has thereby been done to compe- 
tition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion, in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Mr. Harold A. Kennedy, supporting the complaint. 
Mr. Samuel Slaff, New York N.Y., for respondents. 


Inrrrau Decision By Epwarp Creen, HEartng EXAMINER 


This proceeding is before the hearing examiner for final considera- 
tion upon the complaint, answer, testimony and other evidence and 
proposed findings of fact and conclusions filed by counsel for re- 
spondents and by counsel supporting the complaint. The hearing 
examiner has given consideration to the proposed findings of fact 
and conclusions submitted by both parties, and all findings of fact 
and conclusions proposed by the parties not hereinafter specifically 
found or concluded are herewith rejected, and the hearing examiner, 
having considered the entire record herein, makes the following 
findings as to the facts, conclusions drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


1. Respondent Oxwall Tool Company, Ltd., is a New York corpo- 
ration with its principal office and place of business located at 928 
Broadway, New York, New York. 

2. Respondents Max J. Blum and Sidney Blum are si Geri of the 
corporate respondent. They formulate, direct and control the acts 
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and practices of the corporate respondent. Their address is the same 
as that of the corporate respondent. 

3. Respondent Harry Greenberg was an officer and director of 
corporate respondent, but has not been either since he severed all 
connection with it in July 1958. For at least a year prior to that time 
he had only a formal and not an active, policy making connection with 
the corporate respondent. 

4. Corporate respondent is now, and for some time last, past has 
been, engaged in the sale and distribution of hand tools, including 
wrenches, pliers, tape measures and allied products, primarily to dis- 
tributors and jobbers and to retailers for resale to the public. 

5. In the course and conduct of its business, corporate respondent 
now causes, and for some time last past has caused, its products, when 
sold, to be shipped from its place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia, and maintains, and has main- 
tained, a substantial course of trade in said products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

6. Some of the hand tools sold and distributed by corporate re- 
spondent are manufactured in, and imported from, foreign countries, 
including Japan, Germany and Italy. Certain of such foreign tools 
are assembled and packaged together for sale and distribution in the 
form of kits. Certain of them are also assembled and packaged in 
kits containing other tools manufactured in the United States, and 
certain of such foreign tools are sold and distributed separately 
without being assembled or packaged as part of a kit. 

7. Except for oversights or accidents which obliterate markings, 
respondent’s foreign tools bear markings indicating their manufac- 
ture in Japan, Germany or Italy, but in some instances the markings 
are so small and indistinct that they do not constitute adequate notice 
to the public of the country of origin of such tools. In other in- 
stances, said foreign tools are packaged or otherwise assembled so as 
to conceal or obscure the mark of foreign origin, in which case there 
is not adequate notice to the public of the country of origin of such 
tools. 

8. There isa preference on the part of some buyers for domestic hand 
tools. Some have seen or used foreign tools of inferior quality, some 
have prejudices against products of certain nations, and some have 
pride and confidence in the quality of domestic workmanship. This 
preference has diminished as the last war period recedes and as the 
quality of the cheaper foreign tools improves, but it remains a sub- 
stantial factor. Foreign hand tools sell im increasing volume, but 
this is due in large part to the fact that they are substantially lower 


in price than most domestic tools. 
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9. Section 304 of the Tariff Act of 1930 provides that, with ex- 
ceptions not germane to this case, every article of foreign origin (or 
its container, as provided in subsection (b)) imported into the United 
States shall be marked in a conspicuous place as legibly, indelibly and 
permanently as the nature of the article (or container) will permit in 
such manner as to indicate to the ultimate purchaser in the United 
States the English name of the country of origin of the article. As 
a result of this requirement, and perhaps for other reasons as well, 
most products are marked with the country of origin and many con- 
sumers expect them to be so marked. Thus, when merchandise, in- 
cluding hand tools, is not marked so as to disclose foreign origin, or 
if marked and the markings are concealed, indistinct or otherwise not 
clearly legible, many members of the purchasing public understand 
and believe such products to be of domestic origin. 

10. At different times corporate respondent packaged its imported 
tools in various ways, but in a manner that permitted the tools to be 
visible, and sold them in packages and in bulk. It sometimes stamped 
the word “imported” on the background card or package, and some- 
times added to the package a tape sticker bearing the word “im- 
ported”. In the instances of stamping and taping, deception was not 
entirely avoided because the tape, and indeed the entire package, was 
removable by retailers. ‘The only way to insure that the tools are 
offered to the ultimate purchaser properly marked is for the mark to 
be on the tool. Any method of marking a package or attachment 
without marking the tool provides a means for others to mislead 
purchasers. Corporate respondent, by placing in the hands of others 
imported products which do not bear clear and distinct marks of 
foreign origin, provides a means and instrumentality whereby the 
purchasing public is misled as to the place of origin of such products. 

11. Corporate respondent was and is in substantial competition in 
commerce with corporations, firms and individuals in the sale of hand 
tools. 

CONCLUSIONS 


The use by respondents of the aforesaid misleading and deceptive 
practices has had, and now has, the capacity and tendency to mislead 
members of the purchasing public into the erroneous and mistaken 
belief that their said tools are of domestic origin and into the pur- 
chase of substantial quantities of respondents’ products by reason 
of said erroneous and mistaken belief. 

The aforesaid acts and practices of respondents were and are all 
to the prejudice and injury of the public and of respondents’ com- 
petitors and constituted, and now constitute, unfair and deceptive 
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acts and practices and unfair methods of competition, in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


lt is ordered, That respondents Oxwall Tool Company, Ltd., a 
corporation, and its officers, and respondents Max J. Blum and Sidney 
Blum, individually and as officers of said corporation, and respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of imported merchandise in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Offering for sale, selling or distributing said products without 
affirmatively and clearly disclosing in a conspicuous place on the 
products themselves the country of origin thereof. 

2. Offering for sale, selling or distributing said products in con- 
tainers or with attachments in a manner which causes the mark on 
the products identifying the country of origin to be hidden or 
obscured without clearly disclosing the country of origin of the prod- 
ucts in a conspicuous place on the container or attachment. 

It is further ordered, That the complaint against Harry Greenberg, 
individually and as an officer of said corporate respondent, be dis- 
missed without prejudice to the right of the Commission to take such 
further action as future circumstances may warrant. 


OPINION OF THE COMMISSION 


By MacInryre, Cominissioner. 

This matter is before the Commission on appeal of respondents 
from an initial decision and order to cease and desist filed by the 
hearing examiner on March 17, 1961. After a full hearing, the hear- 
ing examiner found that most of the allegations made in the com- 
plaint had been sustained and that respondents had engaged in unfair 
and deceptive acts and practices and unfair methods of competition 
in commerce in violation of Section 5 of the Federal Trade Com- 
mission Act. 

In general terms the respondents are charged with having failed 
to properly and adequately disclose to the public that certain hand 
tools imported and resold by them were of foreign origin. The 
complaint charges that this deception was accomplished in three 
separate and distinct manners: 

(1) By markings on tools which “.. . are so small and indistinct 
that they do not constitute adequate notice to the public that such 


tools are not made in the United States” ; 
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(2) By distributing tools which “. . . are packaged or otherwise 
assembled so as to conceal or obscure the mark of foreign origin” ; and 

(3) By distributing tools which “. .. bear no markings as to origin”. 

Respondents first take exception to the hearing examuiner’s find- 
ing. that. the foreign. origin markings on certain of the. tools in ev1- 
dence are “so small and indistinct that they do not constitute 
adequate notice to the public of the country of origin”. Respond- 
ents concede that the markings on two of the tools in evidence* 
represent examples of indistinct marking but argue that the vague- 
ness of the markings is due to manufacturing faults or accidents. 
Further, it is urged that this particular model tool had not been 
imported for more than a year prior to the issuance of the complaint 
on May 15, 1959. 

We are of the view that the cause of the indistinct marking is of 
no consequence since the public is no less deceived by an indistinct 
mark occasioned by poor workmanship than one produced negligently 
or intentionally. But conceding for the purpose of argument that 
infrequent: accidental indistinctness would not violate the Federal 
Trade Commission Act, we would nonetheless be obliged to affirm 
the examiner’s finding for the markings on other tools in evidence 
for which no claim of faulty manufacture or accident is made are 
so vague as to afford insufficient notice of their origin.? 

As for the contention that respondents did not import four-inch 
Japanese wrenches between 1958 and 1960, we fail to see how this 
has any weight as a defense. This matter was investigated during 
1958, and the record clearly establishes that the wrenches in question 
were then available on the shelves of retailers. It is the period of 
sale, not import, which matters for items of this type may be stored 
and sold many years after import. 

Respondents also aver as error the hearing examiner’s finding that 
in some instances respondents’ tools are “. . . packaged or otherwise 
assembled so as to conceal or obscure the mark of foreign origin . . .”. 
There is absolutely no question concerning the literal truth of this 
finding since tools packaged in this fashion are in evidence. Respond- 
ents base their attack on this finding principally upon an alleged 
failure of the record to show that such improper packaging was 
typical or representative of respondents’ practices. As we view it, 
the record adequately establishes respondents’ use of deceptive pack- 
aging to an extent requiring public protection by means of an order 
to cease and desist. 


1 Four-inch wrenches of Japanese origin, identified as Commission Exhibits 5 and 1i(e). 
2 H.g., Commission Hxhibit 10, Respondents’ Exhibits 14 and 114. 
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The retractable steel measuring tapes sold by respondents bear a 
mark of origin only on the tape itself. The tape must be pulled from 
its housing for a distance of some seven inches before the foreign 
origin mark is visible. Respondents’ package for this tape consists of 
a card to which is affixed a sealed, transparent bubble or skin which 
completely enclosed the product. The package must be broken before 
the tape can be pulled out to disclose the origin mark. Since 1958, 
respondents have affixed labels or stickers bearing the words “imported 
tools” to the cards holding measuring tapes, but this is not a sufficient 
disclosure of foreign origin to satisfy the requirements of the Act. 
The disclosure must be of the particular country or place of origin 
where consumer prejudice or preference is directed toward the goods 
of particular countries rather than toward all foreign goods in general. 

Respondents sold a diagonal cutting pliers packaged in a trans- 
parent bubble affixed toacard. A Commission investigator purchased 
one of these tools placed with the foreign origin mark down against 
the card and hence concealed. When respondents’ counsel objected 
that the package had been broken'so that the manner of the tool’s 
original placement was supported by only the investigator’s testimony, 
counsel supporting the complaint apparently had no difficulty in pur- 
chasing, in another city, the same tool packaged with the mark of 
origin down. 

The record reveals that a certain plier-wrench set was always pack- 
aged with the wrench positioned with the movable jaw to the left. 
The Japanese wrenches packed in this set were indiscriminately 
marked on either the right or left side and thus operation of the law 
of chance would indicate that approximately half of these wrenches 
were packaged with the foreign origin markings down and concealed. 

There is additional evidence to support a finding that the instances 
of non-disclosure revealed by the products in evidence were not 
isolated instances, but occurred with sufficient frequency to require 
remedial action. Respondents’ duty to clearly disclose foreign origin 
is not satisfied by marking the majority or even 90 percent of their 
products. All of them must disclose their origin if they are not of 
domestic manufacture. 

Respondents attack two of the examiner’s findings (nine and ten) 
on the ground that they erroneously find that respondents sold or 
distributed imported tools which bore no marks of foreign origin. 
There is no question that this charge was not sustained; that is, there 
is no evidence in this record that respondents ever distributed im- 
ported tools which were completely unmarked as to foreign origin. 
But as we read the findings in question, they do not hold as respond- 
ents allege. Finding nine holds only that many members of the pur- 
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chasing public would, if unable to discern a mark of foreign origin, 
understand and believe a product to be of domestic manufacture. 
Finding ten, read in its entirety as a cohesive whole, finds only that 
marking a package without marking the tool provides a means for 
retailers to mislead purchasers by removing the tool from the package 
and that under the circumstances of this case an adequate disclosure 
must be made on the tool itself. 

Respondents contest the examiner’s finding that the “Corporate re- 
spondent was and is in substantial competition in commerce with 
corporations, firms and individuals in the sale of hand tools.” The 
respondents’ answer to the complaint, by failing to deny this allega- 
tion, foreclosed any issue with respect to it.? Moreover, the vacating 
of this finding would avail respondents nothing since the Act does not 
require a showing of both deceptive acts and unfair methods of com- 
petition but is satisfied by the existence of either. 

We turn now to respondents’ contention that the complaint must be 
dismissed because of the failure of the record to support the complaint 
charge that “There is among the members of the purchasing public a 
decided preference for products of domestic manufacture, including 
hand tools. ..”. Respondents argue that the tools they sell are do-it- 
yourself tools for home use; that this type of tool “. .. has a specialized 
market and a specialized appeal. . .”; that price, that is, low price, is 
the most important factor to buyers in this market; that no American- 
made tools are sold at retail prices as low as the retail prices of respond- 
ents’ tools and, therefore, customers in this market have no preference 
for domestic tools. Counsel for’respondents cites as controlling the 
Commission’s opinion in Manco Watch Strap Co., Inc., Docket 5854 
(50 F.T.C. 553, 554 [1953]). In that matter, the Commission dis- 
missed a complaint charging failure to disclose foreign origin because: 

The evidence in the record indicates that there are no domestic watch or wrist 
bands which are sold at prices comparable to the prices at which respondent’s 
imported bands are sold. There is no evidence in the record showing a pre- 
ference on the part of a substantial number of members of the purchasing public 
for the higher priced domestic bands over respondent’s lower priced imported 
bands. 

Our analysis of this record does not lead us to the factual conclu- 
sions urged by respondents. Although the tools sold by respondents 
are undoubtedly, for the most part, purchased by non-professional 
users such as home owners, it does not follow that such purchasers 
are interested only in the price of the tool to the exclusion of all other 
factors. There is reliable testimony in the record that certain mem- 
bers of the public will not buy foreign-made tools no matter how 


® National Candy Co., et al. v. Federal Trade Commission, 104 ¥. 2a 999, 1003 (7th Cir. 
1939). 
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cheaply they are sold. There is evidence that a low price will not 
serve to identify a tool as foreign. The record also discloses that some 
domestic tools sell at about the same price level as respondents’. As 
a matter of fact, the respondents themselves mix domestic and non- 
domestic tools in “kits” and sell them asa single unit thereby seriously 
weakening their arguments that domestic tools are not sold in this 
low price class and that foreign tools can be identified by price alone. 

To support their contention that purchasers of tools in respondents’ 
price class have no preference for domestic tools, respondents in the 
main rely on the testimony of buyers or purchasing agents for large 
chain retailers such as Rexall Drug Company, G.C. Murphy Company, 
and Sun Ray Drug Company. It is urged that the testimony of these 
witnesses on this point outweighs that adduced from the Commission 
witnesses who were proprietors of small hardware stores. We are not 
persuaded by this argument, since knowledge of consumer preference 
is more likely to be found in witnesses who are in continuous daily 
contact with consumers. In situations of this type where testimony 
is in conflict, the hearing examiner who directly observed the witnesses » 
is in the best position to evaluate their testimony, and we are not 
convinced that his finding on this point was other than correct. 

As we have pointed out, the record evidence falls short of establish- 
ing that there are no domestic tools selling at prices as low as those 
charged for respondents’ imported tools. Thus, there is lacking here 
the factual showing which would place this proceeding on all fours 
with the Manco matter. However, it should be pointed out that the 
fact that an imported article has no domestic competitors in its price 
class does not force the conclusion that consumers who purchase such 
an imported article unmarked as to foreign origin have no preference 
for domestic goods. To the extent that the holding in the Manco 
matter may be inconsistent with this statement, the Manco opinion 
does not reflect the present views of the Commission. 

Respondents’ appeal is denied. An order will issue adopting the 
initial decision as the decision of the Commission. 


FINAL ORDER 


This matter having been heard by the Commission upon respond- 
ents’ appeal from the hearing examiner’s initial decision, and upon 
briefs in support thereof and in opposition thereto, and the Commis- 
sion having rendered its decision denying the appeal : 

It is ordered, That the initial decision of the hearing examiner as 
modified by the accompanying opinion of the Commission be, and it 
hereby is, adopted as the decision of the Commission. 
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It is further ordered, That respondents, Oxwall Tool Company, Ltd., 
Max J. Blum, and Sidney Blum, shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 


In Toe MArrerR oF 


STERN & COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8277. Complaint, Jan. 18, 1961—Decision, Dec. 26, 1961 


Consent order requiring a department store chain with its main office in Phila- 
delphia and operating stores in Pennsylvania, New Jersey, and Delaware, 
to cease such fictitious pricing practices as advertising “Englander Inner- 
Spring Mattress and Box Spring” ‘2 for the Nationally Advertised Price of 
1”, “69.95 for both. Were 139.90” ; and to cease using the words “guaranteed” 
and “10-year guarantee” in advertising certain merchandise when the guaran- 
tees were limited and conditional. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Stern. & Company, 
a corporation, and Harris I. Stern, Joseph Shanis, David Solis, Jr., 
and Leonard Brecher, individually and as officers of the said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Stern & Company is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of 
Pennsylvania, with its office and principal place of business located 
at 706-714 Market Street, Philadelphia, Pennsylvania. 

Respondents Harris I. Stern, Joseph Shanis, David Solis, Jr., and 
Leonard Brecher are officers of the corporate respondent. They for- 
mulate, direct and control the acts and practices hereinafter set forth. 
Their address is the same as that of the corporate respondent. 

Par. 2. Respondents are now and at all times material hereto have 
been engaged in the business of operating department stores selling 
merchandise to the public in competition with other corporations, 
firms and individuals also engaged in selling to the public merchandise 
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of the same nature. Respondents own and operate department stores 
located in Pennsylvania, New Jersey and Delaware. Respondents’ 
annual volume of business is approximately $8 million. 

Par. 3. In the course and conduct of their business respondents 
have been engaged and are engaged in disseminating and in causing 
to be disseminated in newspapers of interstate circulation advertise- 
ments designed and intended to induce sales of its merchandise. In the 
further course and conduct of their business respondents now cause 
their merchandise, when sold, to be transported from their places of 
business located in Pennsylvania to purchasers thereof located in 
various other States of the United States. 

Respondents have maintained, and now maintain, a substantial 
course of trade of merchandise in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 4. Among and typical, but not ail inclusive of the statements 
appearing in the advertisements described in paragraph Three, are 
the following: ; 

2 for the Nationally Advertised Price of i—Hnglander ‘Air-Conditioned” 
Tuftless Inner-Spring Set—Mattress and Box Spring 69.95 for both Were 139.90* 

*Nationally Advertised in Look at 69.95 each. 

Smooth, Button-Free Tuftless Top, Formally 139.50 Save almost 1%4 $78.00 

Plus Hoover Vacuum Free— Hoover ‘Speed’ Upright Vacuum Cleaner included 
Free with your broadloom order. Completely rebuilt and guaranteed for long 
service in your home. 3 

10-year guarantee—Workmanship and construction guaranteed 10 years. No 
other Hollywood carries this amazing “pro rata” guarantee. 

Par. 5. Through the use of the higher amounts in connection with 
the words and terms “were” and “formerly,” the respondents repre- 
sented that said amounts were the prices at which they had usually 
and customarily sold the merchandise referred to in the recent and 
regular course of business, and through the use of said amounts and 
the lesser amounts that the differences between said higher amounts 
and the lesser amounts represented savings from the prices at which 
the merchandise referred to had been sold by respondents in the recent 
regular course of their business. 

Par. 6. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, the amounts set out in connection 
with the words and phrases, “were” and “formerly”, were in excess of 
the prices at which the articles of merchandise referred to had been 
sold by the respondents in the recent regular course of their business, 
and the differences between said amounts and the lesser amounts did 
not represent savings from the prices at which the monchonsdise had 
been sold by respondents in the recent regular course of their messiness 

Par. 7. Respondents through the use of the words “guaranteed 
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and “10 year guarantee” in the advertising of certain of their products 
thereby represented that the said products are guaranteed by them in 
every respect. Said statements are false, misleading and deceptive. 
In truth and in fact, the guarantees were limited and conditional, 
which limitations and conditions were not set forth in the advertising. 

Par. 8. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations had the tendency and 
capacity to mislead members of the purchasing public into the erro- 
neous and mistaken belief that said statements and representations 
were true and into the purchase of substantial quantities of respond- 
ents’ merchandise because of such mistaken and erroneous belief. Asa 
result thereof, substantial trade in commerce has been unfairly di- 
verted to respondents from their competitors and substantial injury 
has thereby been done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice of the public and respondents” 
competitors and constituted and now constitute, unfair and deceptive 
acts and practices and unfair methods of competition, In commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION AND ORDER 


This matter having come on to be heard by the Commission upon a 
record consisting of the Commission’s complaint charging the respond- 
ents named in the caption hereof with violation of the Federal Trade 
Commission Act and an agreement by and between respondents Stern 
& Company, Harris I. Stern and Joseph Shanis and their counsel, and 
counsel supporting the complaint, which agreement contains an order 
to cease and desist, an admission by said respondents of all the juris- 
dictional facts alleged in the complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not consti- 
tute an admission that they have violated the law as alleged in the 
complaint, and waivers and provisions as required by the Commission’s 
rules, and which agreement further provides for dismissal of this pro- 
ceeding as to respondents David Solis, Jr. and Leonard Brecher; and 

The Commisison having considered said agreement and the affidavits 
made a part thereof which state, among other things, that respondents 
David Solis, Jr. and Leonard Brecher have severed all connection with 
the corporate respondent and that they had no voice in formulating 
or directing the advertising and merchandising practices of the cor- 
porate respondents; and 

The Commission having determined that the agreement provides an 
adequate basis for appropriate disposition of the proceeding, the 
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agreement is hereby accepted, the following jurisdictional findings 
are made, and the following order is entered : 

1. Respondent Stern & Company is a corporation existing and do- 
ing business under and by virtue of the laws of the State of 
Pennsylvania, with its office and principal place of business located at 
706-714 Market Street, in the City of Philadelphia, State of 
‘Pennsylvania. 

Respondents Harris I. Stern and Joseph Shanis are officers of the 
corporate respondent and they formulate, direct and control the acts 
and practices of said corporate respondent. Their address is the same 
as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction herein and this 
proceeding is in the public interest. 


ORDER 


It is ordered, That respondents Stern & Company, a corpora- 
tion, and its officers, and Harris I. Stern and Joseph Shanis, individu- 
ally and as officers of said corporation, and respondents’ representives, 
agents and employees, directly or through any corporate or other 
device, in conncetion with the offering for sale, sale or distribution 
of merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that: 

(a) Any amount is the usual and customary retail price of respond- 
ents’ merchandise when such amount is in excess of the price at which 
said merchandise is usually and customarily sold at retail by respond- 
ents in the recent regular course of business. 

(b) Any saving from respondents’ usual and regular retail price 
is afforded to the purchasers of respondents’ merchandise unless the 
price at which it is offered constitutes a reduction from the price at 
which said merchandise has been usually and customarily sold by 
respondents in the recent regular course of their business. 

2. Using the words “were” and “formerly”, or any other words or 
terms of the same import, to describe or refer to prices of merchandise 
unless respondents have sold said merchandise at such prices. 

3. Misrepresenting in any manner the amount of savings available 
to purchasers of respondents’ merchandise or the amounts by which 
the prices of said merchandise are reduced from the prices at which 
said merchandise is usually and customarily sold by respondents in the 
recent regular course of their business. 

4, Representing, directly or by implication, that merchandise of- 
fered for sale or sold by respondents is guaranteed unless the terms 
and conditions and extent to which such guarantee applies and the 
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manner in which the guarantor will perform thereunder are clearly 
and conspicuously disclosed. 

It is further ordered, That the complaint be dismissed as to David 
Solis, Jr. and Leonard Brecher. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


In THE MATTER OF 


HARRY’S LINOLEUM COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 8275. Complaint, Jan. 13, 1961—Decision, Dec. 27, 1961 


Consent order requiring five affiliated coucerns, all with the same Cincinnati 
address, and operating retail stores in Ohio and Kentucky, to cease repre- 
senting falsely in newspaper advertising that fictitiously high amounts 
were regular prices for their carpeting, counter topping, paint, and other 
merchandise; that certain carpeting was guaranteed unconditionally for 
lifetime or five years; that purchasers of one gallon of paint would receive 
a second gallon ‘free’; that certain nylon carpet was “indestructible” ; 
and that they were the only sellers of that carpeting in their trade area. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act the Federal 
Trade Commission, having reason to believe that Harry’s Linoleum 
Company, a corporation, Harry’s Corner Inc., an Ohio corporation, 
Buckeye Linoleum and Wallpaper Headquarters Inc., a corporation, 
Harry’s Corner Inc., a Kentucky corporation, and Harco Distributing 
Corp., a corporation, and Harry Goldstein, individually and as an 
officer of the said corporations, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarn 1. Respondents Harry’s Linoleum Company, a corpo- 
ration, Harry’s Corner Inc., an Ohio Corporation, Buckeye Linoleum 
and Wallpaper Headquarters Inc., a corporation, Harco Distributing 
Corp., a corporation, are corporations organized, existing and doing 
business under and by virtue of the laws of the State of Ohio, with 
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their principal office and place of business at 2001 Vine Street, Cin- 
cinnati, Ohio. 

Respondent Harry’s Corner Inc., is a Kentucky corporation orga- 
nized, existing and doing business under and by virtue of the laws 
of Kentucky with its principal office and place of business at 2001 
Vine Street, Cincinnati, Ohio. 

Individual respondent, Harry Goldstein, is an officer of all of the 
aforesaid corporations. He formulates, directs and controls the acts 
and practices of the corporate respondents, including the acts and 
practices hereinafter set forth. His address is the same as that of the 
corporate respondents. 

Par. 2. Corporate respondents, under the name of “Harry’s 
Corner”, are now, and for some time last past have been, engaged 
in the advertising, offering for sale, and sale at retail, among other 
things, of floor covering, paints, and counter topping, to the public. 

Harry’s Linoleum Company and Harry’s Corner Inc., an Ohio 
corporation, operate retail stores at 2001 Vine Street, Cincinnati, 
Ohio; Buckeye Linoleum and Wallpaper Headquarters, Inc., operate 
a retail store at Hamilton, Ohio; Harry’s Corner Inc., a Kentucky 
corporation operates a retail store at Newport, Kentucky; and Harco 
Distributing Corp. operates a retail store at Erlanger, Kentucky. 

A central warehouse is maintained in Cincinnati, Ohio and ship- 
ments are made from said warehouse to the store location at Hamilton, 
Ohio and to the stores in Kentucky, sometimes in bulk and sometimes 
to supply specific articles of merchandise purchased at said stores 
but which is not in stock. 

The advertising for the several stores is performed by respondent 
Harry Goldstein and is published usually in Cincinnati newspapers 
in a single advertisement listing the locations of all the stores. 

In the course and conduct of their business, respondents now cause, 
and for some time last past have caused, their said merchandise, when 
sold, to be shipped from their place of business in the States of Ohio 
and Kentucky to purchasers thereof located in States other than the 
States in which the shipments originated and maintain and at all 
times mentioned herein have maintained, a substantial course of trade 
in said merchandise, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents have made certain statements in advertisements published 
in newspapers of general circulation. Among and typical, but not 
all inclusive, of such statements so made are the following: 

(1) Save $8.00 off advertised price on Luxury Broadloom at Harry’s Corner 

$14.95 100% All Wool Wilton ... on sale... only ... $6.88 sq. yd. 
Thousands of yards sold at $14.95 sq. yd. 
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* * % 

Now Counter Top At Lowest Prices Ever Save 63% 

...27’’ width Made to Sell for 79¢ running ft. 29¢ running ft. 

36’’ width Made to Sell for 89¢ running ft. 39¢ running ft. 

45’’ width Made to Sell for 98¢ running ft. 49¢ running ft. 

501, 10 yr. Guaranteed Dupont Nylon Carpet. . . Hxtra-Heavy $10.95 Quality 
if perfect Smashed down to $7.77 sq. yd. 4% price... . 

(2) Unconditional Carpet Lifetime Guarantee 

Guaranteed to give at least five years wear 

(8) 2for 1 Paint Deal Buy One—Get One Free 

(4) No 1 in sales, no store sells more, survey proved 

(5) Indestructible: Only Harry has it... only DuPont makes it—501, 100% 
DuPont “501” Nylon 

Par. 4. Through the use of the aforesaid statements, and others 
similar thereto, not included herein, respondents represented, directly 
or by implication: 

1. That the higher stated amounts described as “made to sell for” 
and others not described, were the prices at which the merchandise 
advertised had been usually and customarily sold at retail by the re- 
spondents in the recent regular course of business. 

2. That the purchasers of the products advertised were afforded 
savings between the higher stated amounts and the lower advertised 
sales price. 

3. That certain carpeting was guaranteed unconditionally for a 
lifetime or a period of years without any limitations other than those 
limitations indicated in the advertisement. 

4, That the purchasers, by buying one gallon of paint at the sale 
price, would receive a second gallon of paint “Free”’. 

5. That DuPont 501 Nylon Carpeting is indestructible. 

6. That the respondents are the only sellers of DuPont 501 Nylon 
carpeting in the trade area where the representation was made. 

Par. 5. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact: 

1. The higher stated amounts were not the prices at which the 
merchandise was usually and customarily sold at retail by the respond- 
ents in the recent course of business, 

2. Purchasers of the advertised products were not afforded savings 
of the difference between the higher stated amounts and the adver- 
tised sales prices. 

3. The carpeting advertised as guaranteed with an “unconditional 
Carpet Lifetime Guarantee” or “Guaranteed to give at least five years 
wear” was limited in respects other than the limitations set out in the 
advertisements which other limitations were not disclosed in the 
advertisements. 
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4. The purchaser of a gallon of paint did not receive a second gallon 
“free” but was actually paying the regular and customary price. at 
which respondents sold two gallons of paint in the regular course of 
business. 

5. DuPont “501” carpeting is not indestructible. 

6. Respondents are not the only sellers of DuPont 501 Nylon carpet- 
ing in the trade area where the representation was made. 

Par. 6. In the conduct of their business, at all times mentioned 
herein, respondents have been in substantial competition in commerce 
with corporations, firms, and individuals in the sale of merchandise 
of the same general kind and nature as that sold by respondents. 

Par. 7. The use by respondents of the false, misleading and decep- 
tive statements, representations and practices, as aforesaid, has had, 
and now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were, and are, true and into the purchase 
of substantial amounts of respondents’ merchandise by reason of said 
erroneous and mistaken belief. As a consequence thereof, substantial 
trade in commerce has been unfairly diverted to respondents from 
their competitors and substantial injury has thereby been and is being 
done to competition in commerce. 

Par. 8. The aforesaid acts and practices, as herein alleged, were, 
and are, all to the prejudice and injury of the public and of respond- 
ents’ competitors, and constituted, and now constitute, unfair and 
deceptive acts and practices and unfair methods of competition, in 
commerce, within the intent and meaning of the Federal. Trade 
Commission Act. 


Mr. Anthony J. Kennedy, Jr., for the Commission ; 
Mr. Harry M. Wasserman, Cincinnati, O., for respondents. 


Inirrat Decision By Rosert L. Pirrr, Heartne EXAMIner 


The Federal Trade Commission on January 18, 1961, issued its 
complaint against the above-named respondents, charging them with 
having violated the Federal Trade Commission Act, by misrepresent- 
ing the floor coverings and other products they sell. Respondents 
appeared and entered into an agreement dated November 1, 1961, 
containing a consent order to cease and desist, disposing of all the 
issues in this proceeding without further hearings, which agreement 
has been duly approved by the Director of the Bureau of Deceptive 
Practises and the Chief of the Division of General Advertising of 
that Bureau. Said agreement has been submitted to the undersigned, 
heretofore duly designated to act as hearing examiner herein, for his 
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consideration in accordance with § 3.25 of the Rules of Practice of 
the Commission. 

Respondents, pursuant to the aforesaid agreement, have admitted 
all of the jurisdictional allegations of the complaint and agreed that 
the record may be taken as if findings of jurisdictional facts had been 
made duly in accordance with such allegations. Said agreement 
further provides that respondents waive all further procedural steps 
before the hearing examiner and the Commission, including the 
making of findings of fact or conclusions of law and the right to 
challenge or contest the validity of the order to cease and desist entered 
in accordance with such agreement. It has also been agreed that the 
record herein shall consist solely of the complaint and said agreement, 
that the agreement shall not become a part of the official record unless 
and until it becomes a part of the decision of the Commission, that 
said agreement is for settlement purposes only and does not constitute 
an admission by respondents that they have violated the law as alleged 
in the complaint, that said’order to cease and desist shall have the same 
force and effect as if entered after a full hearing and may be altered, 
modified, or set aside in the manner provided for other orders, and 
that the complaint may be used in construing the terms of the order. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement containing the consent order, 
and it appearing that the order and agreement cover all of the allega- 
tions of the complaint and provide for appropriate disposition of this 
proceeding, the agreement is hereby accepted and ordered filed upon 
this decision and said agreement becoming part of the Commission’s 
decision pursuant to § 3.21 and § 3.25 of the Rules of Practice, and the 
hearing examiner accordingly makes the following findings, for juris- 
dictional purposes, and issues the following order: 

1. Respondents Harry’s Linoleum Company, a corporation, Harry’s 
Corner, Inc., an Ohio corporation, Buckeye Linoleum and Wallpaper 
Headquarters, Inc., a corporation, and Harco Distributing Corp., a 
corporation, are corporations organized, existing. and doing business 
under and by virtue of the laws of the State of Ohio, with their princi- 
pal office and place of business at 2001 Vine Street, Cincinnati, Ohio. 

2. Respondents Harry’s Corner, Inc., a Kentucky corporation, is a. 
corporation organized, existing and doing business under and by. vir- 
tue, of the laws of the State of Kentucky, with its principal office and 
place of business at 2001 Vine Street, Cincinnati, Ohio. 

3. Individual respondent, Harry Goldstein, is an officer of all of 
the aforesaid corporations. He formulates, directs and controls the 
acts and practices of the corporate respondents. His address is the 
same as that of the corporate respondents. 
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4. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

It is ordered, That respondents Harry’s Linoleum Company, « 
corporation, Harry’s Corner Inc., an Ohio corporation, Buckeye Lino- 
leum and Wallpaper Headquarters Inc., a corporation, Harry’s: 
Corner Inc., a Kentucky corporation and Harco Distributing Corp.,. 
a corporation, and their respective officers, and Harry Goldstein, in- 
dividually and as an officer of the said corporations and respondents’ 
agents, representatives and employees, directly or through any corpo- 
rate device, in connection with the offering for sale, and sale and 
distribution of merchandise, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing directly or by implication: 

(a) that any amount is respondents’ usual and customary retail 
price of merchandise unless such amount is the price at which the 
merchandise has been usually and customarily sold at retail by re- 
spondents in the recent regular course of business. 

(b) that any saving is afforded in the purchase of merchandise 
from the respondents’ retail price unless the price at which the mer- 
chandise is offered constitutes a reduction from the price at which 
said merchandise is usually and customarily sold at retail by the re- 
spondents in the recent regular course of business. 

(c) that any merchandise, sold or offered for sale is guaranteed, 
unless the nature and extent of the guarantee and the manner in which 
the guarantor will perform thereunder are clearly and conspicuously 
disclosed. 

(d) that any merchandise is given away “free” with a purchase of 
other merchandise, or in any other manner, unless such is the fact. 

(e) that carpeting made from DuPont 501 Nylon is indestructible. 

(f) that respondents are the only sellers of DuPont 501 Nylon 
carpeting in a trade area where such a representation is made, unless 
such is the fact. | 
9. Using the words “made to sell for” or any other words or terms 
of similar import in connection with prices of merchandise unless 
such prices are those at which the merchandise has been sold by re- 
spondents in the recent regular course of business, or unless such 
prices are those at which the merchandise has usually and customarily 

been sold at retail in the trade area where the representations are 


made. 
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3. Misrepresenting in any manner, the amount of savings available 
to purchasers of respondents’ merchandise, or the amount by which 
the price of merchandise has been reduced either from the price at 
which it has been usually and customarily sold by respondents in the 
recent regular course of business, or from the price at which it has 
been usually and customarily sold at retail in the trade area where 
the representation is made. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 27th day of December 1961, become the de- 
cision of the Commission; and, accordingly : 

It is ordered, That the above-named respondents shall, within sixty 
(60) days atten service upon them of this order, file oid the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


In THE MATTER OF 


KIMBRIEL & CO., INC. 


CONSET ORDER, PTC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 


Docket 8317. Complaint, Mar. 14, 1961—Decision, Dec. 27, 1961 


Consent order requiring a packer of citrus fruit in Pharr, Tex., to cease vio- 
lating Sec. 2(c) of the Clayton Act by granting commission or brokerage on a 
large number of sales to direct buyers purchasing for their own accounts 
for resale. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto.as follows: 

Paracraru 1. Respondent Kimbriel & Co., Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Texas with its offices and principal place of busi- 
ness located at 111 E. State Street, Pharr, Texas, with mailing address 
as Post Office Box 546, Pharr, Texas. 
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Par. 2. Respondent is now and for the past several years has been 
engaged in the business of packing, selling and distributing citrus 
fruit, such as oranges, tangerines and. grapefruit, all of which are 
hereinafter referred to as citrus fruit or fruit products. Respondent 
sells and distributes its citrus fruit through company salesmen, brokers 
and wholesalers, as well as direct, to customers located in many sections 
of the United States. When brokers are utilized in making sales 
for it, respondent pays them for their services a brokerage or com- 
mission, usually at the rate of 5 cents per carton or 10 cents per 1% 
bushel box, or equivalent. Respondent’s annual volume of business 
in the sale and distribution of citrus fruit is substantial. 

Par. 3. In the course and conduct of its business over the past 
several years, respondent has sold and distributed and is now selling 
and distributing its citrus fruit in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, as amended, to buyers located in the 
several states of the United States other than the State of Texas in 
which respondent is located. Respondent transports, or causes such 
citrus fruit, when sold, to be transported from its place of business or 
packing plant in the State of Texas, or from other places within the 
State, to such buyers or to the buyers’ customers located in various 
other states of the United States. Thus there has been, at all times 
mentioned herein, a continuous course of trade in commerce in such 
citrus fruit across state lines between said respondent and the re-~ 
spective buyers of such fruit. 

Par. 4. In the course and conduct of its business as aforesaid, 
respondent has been and. is now making substantial sales of citrus 
fruit to some, but not all, of its brokers and direct buyers purchasing 
for their own account for resale, and on a large number of these sales 
respondent paid, granted or allowed, and is now paying, granting or 
allowing to these brokers and other cae buyers on their purchases, 
a commission, brokerage, or other compensation, or an allowance or 
discount in lieu thereof, in connection therewith. 

Par. 5. The acts and practices of respondent in paying, granting 
or allowing to brokers and direct buyers a commission, brokerage or 
other compensation, or an allowance or discount in lieu thereof, on 
their own purchases, as above alleged and described, are in violation 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13). 

Messrs. Cecil G. Miles and Basil J. Mezines for the Commission. 

Ewers, Toothaker, Ewers, Elick, Jones and Abbott, by Mr. Scott 
Toothaker and Mr. 0. C. Hamilton, Jr., McAllen, Tex., for respondents. 
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In acomplaint issued March 14, 1961, the Federal Trade Commission 
charged respondent Kimbriel & Co., Inc. (a corporation organized 
and existing under the laws of the State of Texas and engaged in 
business in the City of Pharr, Texas), with having violated Section 
2(c) of the Clayton Act, as amended, by paying, granting or allowing 
to some but not all brokers buying for their own account and direct 
buyers a commission, brokerage or other compensation, or an allowance 
or discount in lieu thereof, in the course of its sales and distribution of 
citrus fruits in commerce. 

After the issuance of the complaint, respondent, by its president, 
with the advice and agreement of its attorneys, and counsel supporting 
the complaint entered into an agreement providing for the issuance 
of a consent order to cease and desist, thus disposing of all the issues 
in this proceeding. 

In the agreement it is expressly provided that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by the respondent that it has violated the law as in the complaint 
alleged. 

By the terms of the agreement, the respondent admits all the juris- 
dictional facts alleged in the complaint and agrees that the record 
herein may be taken as if the Commission had made findings of 
jurisdictional facts in accordance with the allegations. 

By the agreement, the respondent expressly waives any further 
procedural steps before the Hearing Examiner and the Commission, 
the making of findings of facts or conclusions of law, and all rights 
it may have to challenge or contest the validity of the order to cease 
and desist to be entered in accordance therewith. 

Respondent further agrees that the order to cease and desist, to be 
issued in accordance with the agreement, shall have the same force 
and effect as if made after a full hearing. 

It is further provided in said agreement that the same, together 
with the complaint, shall constitute the entire record herein and that 
the complaint herein may be used in construing the terms of the 
order to be issued pursuant to said agreement and that such order 
may be altered, modified or set aside in the manner prescribed by 
the statute for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and. shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice applicable to this case. 
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Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondent named herein, 
and that this*proceeding ‘is in the interest of the public, and issues 
the following order: 

ORDER 


It is ordered, That the respondent, Kimbriel & Co., Inc., a corpo- 
ration, and its officers, agents, representatives and employees, directly 
or through any corporate or other device, in connection with the sale 
of citrus fruit or fruit products in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, do forthwith cease and desist from: 

Paying, granting or allowing, directly or indirectly, to any buyer 
or to anyone acting for or in behalf of, or who is subject to the direct 
or indirect control of such buyer, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof, upon or in connection with any sale of citrus fruit or 
fruit products to such buyer for his own account. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the Hear- 
ing Examiner shall, on the 27th day of December, 1961, become the 
decision of the Commission ; and, accordingly : 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth: in detail the manner and form in which it 
has complied with the order to cease and desist. 


In tHe Marrer or 


FOX KNAPP MANUFACTURING COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION, THE WOOL PRODUCTS LABELING, AND THE 
TEXTILE FIBER PRODUCTS IDENTIFICATION ACTS 


Docket 8330. Complaint, Mar. 16, 1961—Decision, Dec. 27, 1961 


Consent order requiring New York City manufacturers to cease violating the 
Wool Products Labeling Act by labeling and tagging cotton corduroy jack- 
ets with the name “Woolmaster’”’ when the only wool content was reproc- 
essed woolen fibers in the interlining, and failing to comply in other 
respects with requirements of said Act; to cease violating the Textile 
Fiber Products Identification Act by such practices as attaching to a 
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knitted sweater of Orlon acrylic and cotton a label reading “. . . styled 
by Woolmaster Co.”, thus implying falsely that it contained wool, and 
by placing, the label showing the required information in an inconspicuous 
place on the garment; and to cease violating the Federal: Trade Com- 
mission Act by advertisements of their sportswear in the New York Times 
which implied falsely, by the statement “DYNEL Woolmaster”, that the 
garments depicted were made of wool. 


CoMPLAINT' 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Wool Products Labeling Act of 1939 and the Textile Fiber Prod- 
ucts Identification Act, and by virtue of the authority vested in it by 
said Acts, the Federal Trade Commission, having reason to believe 
that Fox Knapp Manufacturing Company, a corporation, and David 
B. Knapp and Joseph Knapp, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of such Acts and the Rules and Regulations promuglated 
under the Wool Products Labeling Act and the Textile Fiber Prod- 
ucts Identification Act, and it appearing to the Commission that a 
proceeding by it in respect therof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1. Respondent Fox Knapp Manufacturing Company 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the Commonwealth of Pennsylvania, with its 
principal office and place of business located at 1 West 34th Street, 
New York, New York. . 

Individual respondents David B. Knapp is chairman and treasurer 
and Joseph Knapp is president of said corporate respondent. Said 
individual respondents formulate, direct and control the acts, prac- 
tices and policies of the corporate respondent. The office and prin- 
cipal place of business of the individual respondents is the same as 
that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1959, re- 
spondents have manufactured for introduction into commerce, offered 
for sale in commerce, sold, transported, distributed, delivered for 
shipment, and introduced into commerce, as “commerce” is defined in 
said Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool ‘products were misbranded by the 
respondents within the intent and meaning of Section 4(a) (1) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated: thereunder in that they were falsely and deceptively labeled 
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or tagged with respect to the character of the constituent fibers con- 
tained therein. 

Among such misbranded wool products were cotton corduroy jackets 
containing woolen interlinings, labeled or tagged “Shell 100% Cotton, 
Interlinings 90% Reprocessed Wool, 10% other fibers * * *”. In the 
neck of these garments was a woven label which sets forth “Outerwear 
styled by Woolmaster Co.” and a hang tag attached thereto that set 
forth “Woolmaster Division Fox Knapp” thereby implying that the 
garment was 100% wool, whereas in truth and in fact the only woolen 
fibers present were the reprocessed ones in the interlining. 

Par. 4. Certain of said wool products were further misbranded by 
respondents in that they were not stamped, tagged or labeled as re- 
quired under the provisions of Section 4(a) (2) of the Wool Products 
Labeling Act, and in the manner and form prescribed by the Rules 
and Regulations promulgated under said Act. 

Par. 5. Respondents, in the course and conduct of their business, 
as aforesaid, were and are in competition in commerce with other 
individuals, corporations and firms likewise engaged in the manu- 
facture and sale of wool products. 

Par. 6. The acts and practices, as set forth above, were and are in 
violation of the Wool Products Labeling Act of 1939 and the Rules 
and Regulations promulgated thereunder and constituted and now 
constitute unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

. Par. 7. Subsequent to the effective date of the Textile Fiber Prod- 

ucts Identification Act on March 3, 1960, respondents have been and 
are now engaged in the introduction, delivery for introduction, manu- 
facture for introduction, sale, advertising and offering for sale, in 
commerce, and in the transportation or causing to be transported in 
commerce and in the importation into the United States of textile fiber 
products; and have sold, offered for sale, advertised, delivered, trans- 
ported and caused to be transported, after shipment in commerce, 
textile fiber products, either in their original state or which were 
made of other textile products so shipped in commerce, as the terms 
“commerce” and “textile fiber products” are defined in the Textile 
Fiber Products Identification Act. 

Par. 8. Certain of said textile fiber products were misbranded 
by respondents within the intent, and meaning of Section 4(a) of 
the Textile Fiber Products Identification Act, and Rule 18 of the 
Regulations promulgated thereunder, in that they were falsely and 
deceptively stamped, tagged, labeled, invoiced, advertised or other- 
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wise identified as to the name or amount of constituent fibers contained 
therein, and in implying the name of a fiber not present therein. 

Among such misbranded textile fiber products was a knitted sweater 
bearing a neck label attached to the garment setting forth “Outer- 
wear styled by Woolmaster Co.” thus implying that it contained 
wool. In truth and in fact, such garment contained no wool, but 
was made of Orlon acrylic and cotton. 

Par. 9. Such textile fiber product was further misbranded in that 
the label showing the information required to be disclosed under the 
Textile Fiber Products Identification Act was placed in an incon- 
spicuous place on the garment, being sewed in the inner seam or at 
the bottom thereof in violation of Rule 15 of the Rules and Regula- 
tions promulgated under the Textile Fiber Products Identification 
Act. 

Par. 10. The respondents, in the course and conduct of their busi- 
ness, as aforesaid, were and are in substantial competition with other 
corporations, firms and individuals likewise engaged in the manu- 
facture and sale of textile fiber products, in commerce. 

Par. 11. The acts and practices of respondents, as set forth in 
Paragraphs Seven, Hight and Nine, were in violation of the Textile 
Fiber Products Identification Act and the Rules and Regulations 
promulgated thereunder, and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competition 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 12. In the course and conduct of their business, the manu- 
facture and sale of sportswear, respondents now cause, and for some 
‘time last past have caused, said garments to be shipped from their 
factories in Pennsylvania to retail trade and mail order houses 
throughout the United States. 

Respondents maintain, and at all times mentioned herein have 
maintained, substantial course of trade in said products in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 13. In the course and conduct of their business, and for the 
purpose of inducing the sale of their said products, respondents have 
made certain statements and representations with respect to the sale 
of sportswear in advertisements in the New York Times, a newspaper 
having a wide circulation in various States of the United States. 
Among and typical, but not all inclusive, of said statements is the 
following: 

DYNEL Woolmaster 
Division of 
Fox Knapp 
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Under the trade mark “Woolmaster” is a picture depicting four mod- 
els wearing coats and jackets and in small letters on the bottom of 
the advertisement is the names of the fibers contained in the depicted 
garments. 

Par. 14. Through the use of the trade mark woolmaster in con- 
junction with the depicted garments, respondents have represented, 
directly and by implication, that the garments depicted are made of 
wool. 

Par. 15. The said advertisements were false, misleading and de- 
ceptive. In truth and in fact, three of the depicted garments con- 
tained no woolen fiber. 

Par. 16. In the conduct of their business, and at all times men- 
tioned herein, respondents have been in substantial competition in 
commerce with corporations, firms and individuals in the sale of prod- 
ucts of the same general kind and nature as those sold by respondents. 

Par. 17. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had and 
now has the capacity and tendency to mislead members of the purchas- 
ing public into the erroneous and mistaken belief that said statements 
and representations were and are true and into the purchase of sub- 
stantial quantities of respondents’ product by reason of said erroneous: 
and mistaken belief. As a consequence thereof, substantial trade im 
commerce has been and is being unfairly diverted to respondents from: 
their competitors and substantial injury has thereby been and is being 
done to competition in commerce. 

Par. 18. The aforesaid acts and practices of respondents, as herein 
alleged, were and are all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 


Commission Act. 


Mr. Michael P. Hughes for the Commission ; 
Mr. Jules Goldstein, New York, N.Y., for respondents. 


Inrr1au Decision By Leon R. Gross, Heartne ExaMIner 


The complaint issued by the Federal] Trade Commission in this 
proceeding on March 16, 1961, charges respondents with violating the 
Federal Trade Commission Act, the Wool Products Labeling Act of 
1939, the Textile Fiber Products Identification Act and the Rules and 
Regulations promulgated under said Acts. Respondents are charged 
with misbranding their products sold by them in commerce, as “com- 
merce” is defined in each of said Acts. A copy of the complaint was 
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served upon respondents as required by law. Thereafter respondents 
filed their answer to the complaint, and a prehearing conference was 
convened on May 31, 1961, pursuant to § 3.10 of the Commission’s 
Rules of Practice for Adjudicative Proceedings. On November 14, 
1961, the parties submitted to the undersigned an agreement dated 
November 8, 1961, which purports to dispose of all the issues of this 
proceeding as to all parties involved. Said agreement has been signed 
by the respondents, their counsel, and by counsel supporting the com- 
plaint, and has been approved by the Chief of Division and the Direc- 
tor, Bureau of Deceptive Practices of this Commission. The said 
agreement was submitted to the above-named hearing examiner for 
his consideration, in accordance with § 3.25 of the Commission’s Rules 
of Practice for Adjudicative Proceedings. 

Respondents, pursuant to the aforesaid agreement, have admitted all 
the jurisdictional facts alleged in the complaint and agreed that the 
record may be taken as if findings of jurisdictional facts had been 
duly made in accordance with such allegations. Said agreement fur- 
ther provides that respondents waive any further procedural steps be- 
fore the hearing examiner and the Commission, the making of findings 
of fact or conclusions of law, and all of the rights they may have to 
challenge or contest the validity of the order to cease and desist entered 
in accordance with such agreement. The parties have, inter alia, by 
such agreement agreed: (1) the order to cease and desist issued in 
accordance with said agreement shal! have the same force and effect as 
if entered after a full hearing; (2) the complaint may be used in con- 
struing the terms of said order; (3) the record herein shall consist 
solely of the complaint and said agreement; and (4) that said agree- 
ment is for settlement purposes only and does not constitute an ad- 
mission by respondents that they have violated the law as alleged in 
the complaint. 

This proceeding having now come on for final consideration on the 
complaint and the aforesaid agreement of November 8, 1961, contain- 
ing consent order, and it appearing that the order provided for in said 
agreement covers all of the allegations of the complaint and provides 
for an appropriate disposition of this proceeding as to all parties, the 
agreement of November 8, 1961, is hereby accepted, pursuant to § 3.21 
and § 3.25 of the Commission’s Rules of Practice for Adjudicative 
Proceedings; and 

The undersigned hearing examiner having considered the complaint 
herein and the agreement and proposed order, and being of the opinion 
that the disposition of this proceeding by means of said agreement will 
be in the public interest, makes the following jurisdictional findings, 
and issues the following order: 
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1. The Federal Trade Commission has jurisdiction over the parties 
and the subject matter of this proceeding; 

2. Respondent Fox Knapp Manufacturing Company is a corpora- 
tion existing and doing business under and by virtue of the laws of 
the Commonwealth of Pennsylvania, with its office and principal place 
of business located at 1 West 34th Street, in the City of New York, 
State of New York. Individual respondents David B. Knapp and 
Joseph Knapp are, respectively, chairman and treasurer, and presi- 
dent, of the said corporate respondent. The office and principal place 
of businesses of the individual respondents is the same as that of the 
corporate respondent; 

8. Respondents are engaged in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, the Wool Products Labeling 
Act of 1939, and the Textile Fiber Products Identification Act; 

4. The complaint herein states a cause of action against said re- 
spondents under the Acts hereinabove named, and this proceeding is 
in the public interest. 

ORDER 


It is ordered, That respondents Fox Knapp Manufacturing Com- 
pany, a corporation, and its officers, and David B. Knapp and Joseph 
Knapp, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction or man- 
ufacture for introduction into commerce, or the offering for sale, 
sale, transportation or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, and the Wool Products 
Labeling Act of 1939, of wool products as “wool products” are defined 
in and subject to said Wool Products Labeling Act, do forthwith cease 
and desist from misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the constitu- 
ent fibers included therein ; 

2. Failing to affix labels to wool products showing each element 
of information required to be disclosed by §4(a) (2) of the Wool 
Products Labeling Act of 1939. 

It is further ordered, That respondents Fox Knapp Manufacturing 
Company, a coproration, and its officers, and David B. Knapp and 
Joseph Knapp individually and as officers of said corporation, and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device in connection with the intro- 
duction, delivery for introduction, manufacture for introduction, sale, 
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advertising or offering for sale, in commerce, or in the transportation 
or causing to be transported in commerce, or the importation into the 
United States of textile fiber products; or in connection with the 
selling, offering for sale, advertising, delivering, transporting or 
causing to be transported, after shipment in commerce, of textile 
fiber products, either in their original state or which were contained 
in other textile fiber products, as the terms “commerce” and “textile 
fiber product” are defined in the Textile Fiber Products Identification 
Act, do forthwith cease and desist from misbranding textile fiber 
products by: 

1. Falsely and deceptively stamping, tagging, labeling, invoicing, 
advertising, or otherwise identifying such products as to the name or 
amount of constituent fibers contained therein; 

2. Using any word or term on a label which constitutes or implies 
the name or designation of fiber not present in the product to which 
the label or tag is attached; 

3. Failing to attach a label showing the information required to 
be disclosed under § 4(b) of the Textile Fiber Products Identification 
Act in a conspicuous place on the product to which it relates. 

It is further ordered, That respondents Fox Knapp Manufactur- 
ing Company, a corporation, and its officers, and David B. Knapp 
and Joseph Knapp, individually and as officers of said corporation, 
and their representatives, agents and employees, directly or through 
any corporate or other device in connection with the advertising, of- 
fering for sale, sale, or distribution of merchandise in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from : 

1. Using in advertisements the words “wool” or “Woolmaster” or 
any other word indicative of wool, to designate or describe any prod- 
uct which is not composed entirely of wool, provided, however, in 
the case of a product composed in part of wool and in part of other 
fibers or materials, such words may be used as descriptive of the wool 
content if there are used in immediate connection or conjunction 
therewith, in letters of at least equal size and conspicuousness, words 
designating such other constituent fibers or materials. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the hearing 
examiner shall, on the 27th day of December, 1961, become the de- 
cision of the Commission; and, accordingly : 

It is ordered, That respondents Fox Knapp Manufacturing Com- 
pany, a corporation, and David B. Knapp and Joseph Knapp, indi- 
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vidually and as officers of said corporation, shall, within sixty (60) 
days after service upon them of this order, file with the Commission. 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


In THE MarTrer or 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(c) 
OF THE CLAYTON ACT 
Docket 8359. Complaint, Apr. 17, 1961—Decision, Dec. 27, 1961 


Consent order requiring packers of citrus fruit in Mission, Tex., selling its 
products both through brokers and direct to customers, to cease paying 
brokerage or discounts in lieu thereof to direct buyers purchasing for their 
own accounts for resale. 

CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly described, has been and is now violating the provisions 
of subsection (c) of Section 2 of the Clayton Act, as amended (U.S.C. 
Title 15, Section 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrary 1. Respondent Pride O’Texas Citrus Association, Inc., 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Texas, with its office and principal 
place of business located at Mission, Texas, with mailing address as 
Post Office Box 273, Mission, Texas. 

Par. 2. Respondent is now and since October 1, 1959 has been 
engaged in the business of packing, selling and distributing citrus 
fruit, such as oranges, tangerines and grapefruit, all of which are 
hereinafter sometimes referred to as citrus fruit or fruit products. 
Respondent sells and distributes its citrus fruit through brokers, as 
well as direct, to customers located in many sections of the United 
States. When brokers are utilized in making sales for it, respondent 
pays them for their services, a brokerage or commission, usually at the 
rate of 10 cents per 134 bushel box, or equivalent. Respondent’s an- 
nual volume of business in the sale and distribution of citrus fruit is 
substantial. 

Par. 3. In the course and conduct of its business over the past 
several years, respondent has sold and distributed, and is now selling 
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and distributing, its citrus fruit in commerce, as “commerce” is de- 
fined in the aforesaid Clayton Act, as amended, to buyers located in 
the several States of the United States other than the State of Texas 
in which respondent is located. Respondent transports or causes such 
citrus fruit, when sold, to be transported from its place of business or 
packing plant in the State of Texas, or from other places within the 
State, to such buyers or to the buyers’ customers located in various 
other States of the United States. Thus, there has been at all times 
mentioned herein a continuous course of trade in commerce in said 
citrus fruit across state lines between said respondent and the respec- 
tive buyers of such fruit. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent has been, and is now, making substantial sales of citrus fruit 
to some, but not all, of its brokers and other direct buyers purchasing 
for their own account for resale, and on a large number of these sales 
respondent paid, granted, or allowed, and is now paying, granting 
or allowing to these brokers and direct buyers on their own purchases, 
a commission, brokerage, or other compensation, or an allowance or 
discount in lieu thereof, in connection therewith. 

Par. 5. The acts and practices of respondent, as hereinabove al- 
leged and described, are in violation of subsection (c) of Section 2 of 
the Clayton Act, as amended (U.S.C. Title 15, Section 13). 


Messrs. Cecil G. Miles and Basil J. Mezines for the Commission. 

Ewers, Toothaker, Hwers, Flick, Jones and Abbott, by Mr. Scott 
Toothaker and Mr. O. C. Hamilton, Jr., McAllen, Tex., for re- 
spondents. 


Inirrau Decision By Herman Tockrr, Hrartne EXAMINER 


In a complaint issued April 17, 1961, the Federal Trade Commission 
charged respondent Pride O’Texas Citrus Association, Inc. (a cor- 
poration organized and existing under the laws of the State of Texas 
and engaged in business in the City of Mission, Texas), with having 
violated Section 2(c) of the Clayton Act, as amended, by paying, 
granting or allowing to some but not all brokers buying for their own 
account and direct buyers a commission, brokerage or other compen- 
sation, or an allowance or discount in lieu thereof, in the course of 
its sales and distribution of citrus fruits in commerce. 

After the issuance of the complaint, respondent, by its president, 
with the advice and agreement of its attorneys, and counsel support- 
ing the complaint entered into an agreement providing for the is- 
suance of a consent order to cease and desist, thus disposing of all the 
issues in this proceeding. 
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In the agreement it is expressly provided that the signing thereof 
is for settlement purposes only and does not constitute an admission 
by the respondent that it has violated the law as in the complaint 
alleged. 

By the terms of the agreement, the respondent admits all the juris- 
dictional facts alleged in the complaint and agrees that the record 
herein may be taken as if the Commission had made Sadie of 
jurisdictional facts in accordance with the allegations. 

By the agreement, the respondent expressly waives any further pro- 
cedural steps potas the Hearing Examiner and the Commission, the 
making of findings of fact or conclusions of law, and all rights it may 
have to challenge or contest the validity of the order to cease and 
desist to be entered in accordance therewith. 

Respondent further agrees that the order to cease and desist, to be 
issued in accordance with the agreement, shall have the same force 
and effect as if made after a full hearing. 

It is further provided in said agreement that the same, together 
with the complaint, shall constitute the entire record herein and that 
the complaint herein may be used in construing the terms of the order 
to be issued pursuant to said agreement and that such order may be 
altered, modified or set aside in the manner prescribed by the statute 
for orders of the Commission. 

The Hearing Examiner has considered the agreement and the order 
therein contained, and, it appearing that said agreement and order 
provide for an appropriate disposition of this proceeding, the same 
is hereby accepted and shall be filed upon becoming part of the Com- 
mission’s decision in accordance with Sections 3.21 and 3.25 of the 
Rules of Practice applicable to this case. 

Now, in consonance with the terms thereof, the Hearing Examiner 
finds that the Federal Trade Commission has jurisdiction of the sub- 
ject matter of this proceeding and of the respondent named herein, and 
that this proceeding is in the interest of the public, and issues the 


following order: 
ORDER 


It is ordered, That the respondent, Pride O’Texas Citrus Associa- 
tion, Inc., a corporation, and its officers, agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the sale of citrus fruit or fruit products in commerce, as 
“ecommerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from ; 

Paying, granting or allowing, directly or indirectly, to any buyer 
or to anyone acting for or in behalf of, or who is subject to the direct 
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or indirect control of such buyer, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof, upon or in connection with any sale of citrus fruit or 
fruit products to such buyer for his own account. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, 
published May 6, 1955, as amended, the initial decision of the Hearing 
Examiner shall, on the 27th day of December, 1961 become the de- 
cision of the Commission; and, accordingly : 

It is ordered, That respondent herein shall, within sixty (60) days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with the order to cease and desist. 


In tHe Marrer or 


UTRECHT LINENS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket OC-53. Complaint, Dec. 27, 1961—Decision, Dec. 27, 1961 


Consent order requiring a Brooklyn seller of water and oil colors, art linens, 
brushes, etc., to some recailers but mainly to consumers, to cease represent- 
ing falsely that “list prices” higher than their sale prices were the usual 
retail prices and that purchasers could save the difference between the two; 
and that they were wholesalers selling at wholesale prices. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Utrecht Linens, Inc., 
a corporation, and Harold KE. Gulamerian and Norman S. Gulamerian, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, having violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrarH 1. Respondent Utrecht Linens, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
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business located at 32—33rd Street, in the City of Brooklyn, State of 
New York. 

Respondents Harold E. Gulamerian and Norman S. Gulamerian are 
officers of the corporate respondent. They formulate, direct and con- 
trol the acts and practices of the corporate respondent, including the 
acts and practices hereinafter set forth. Their address is the same as 
that of the corporate respondent. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the advertising, offering for sale, sale and distribu- 
tion of, among other things, water colors, art linens, brushes and oil 
colors to retailers for resale to the public and directly to the public. 

Par. 8. In the course and conduct of their business, respondents 
now cause, and for some time last past have caused, their said prod- 
ucts, when sold, to be shipped from their place of business in the State 
of New York to purchasers thereof located in various other states of 
the United States, and maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said products in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Respondents, for the purpose of inducting the purchase 
of their water colors and oil colors, have engaged in the practice of 
using the words “list price” in connection with stated amounts higher 
than those at which they have offered merchandise for sale thereby 
representing, directly or by implication, that such stated higher 
amounts are the usual and customary retail price of said merchandise 
in the trade area or areas where the representations were made and 
that the difference between such stated higher amounts and the price 
at which respondents offered said merchandise for sale represents 
savings from the usual and customary retail price of the merchandise. 
In truth and in fact, such “list prices” are fictitious and are in excess 
of the usual and customary retail prices for said merchandise in the 
trade area or areas where the representations are made and the dif- 
ference between such stated higher amounts and the prices at which 
respondents offer said merchandise does not represent savings from 
the usual and customary retail prices. 

Par. 5. Respondents, in the course and conduct of their aforesaid 
business, have represented that they were wholesalers selling at “whole- 
sale prices.” In truth and in fact, respondents are not actually whole- 
salers. While they may sell to some retailers, the great majority of 
their sales are not for resale but are made directly to consumer-users. 
Respondents’ so-called “wholesale price” is a fictitious designation 
used by them to make prospective purchasers think they are saving 
money. 
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Par.6. In the conduct of their business, and at all times mentioned 
herein, respondents have been in substantial competition, in com- 
merce, with corporations, firms and individuals engaged in the sale of 
products of the same general kind and nature as that sold by 
respondents. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive statements, representations and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of substantial quantities of respondents’ products by reason of said. 
erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, were, and are, all to the prejudice and injury of the public 
and of respondents’ competitors and constituted and now constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of Section 5(a) (1) of the 
Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the above-named respondents with violation of the 
Federal Trade Commission Act, and the respondents having been 
served with notice of said determination and with a copy of the 
complaint the Commission intended to issue, together with a proposed 
form of order; and 

The respondents and counsel for the Commission having there- 
after executed an agreement containing a consent order, an admission 
by the respondents of all the jurisdictional facts set forth in the 
complaint contemplated by said agreement, a statement that the sign- 
ing of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as set forth in such complaint, and waivers and provisions as required 
by the Commission’s rules; and 

The Commission, having considered the agreement hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent, Utrecht Linens, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 32 — 88rd Street, Brooklyn, in the city of New York, State 
of New York. 
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Respondents Harold E. Gulamerian and Norman S. Gulamerian are 
officers of said corporation, and their address is the same as that of 
said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That respondents, Utrecht Linens, Inc., a corporation, 
and its officers, and Harold E. Gulamerian and Norman S. Gulamer- 
jan, individually and as officers of said corporation, and respondents’ 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
-and distribution of water colors, art linens, brushes and oil colors, 
or any other products, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Using the words “list price” or any other words of similar 
import or meaning in connection with a stated amount higher than 
‘that at which merchandise is offered for sale by respondents when 
‘such stated higher amount is in excess of the usual and customary 
retail price of said merchandise in the trade area or areas where the 
representation is made; or representing in any other manner that any 
amount is the usual and customary retail price of merchandise when 
it is in excess of the price at which the merchandise is usually and 
customarily sold at retail in the trade area or areas where the repre- 
sentation is made; 

2. Representing in any manner that savings are afforded in the 
purchase of merchandise from respondents from the usual and cus- 
tomary retail price in a trade area unless the price at which such 
merchandise is offered constitutes a reduction from the price at which 
the merchandise is usually and customarily sold at retail in the trade 
‘area or areas where the representation is made; or misrepresenting 
in any manner the amount of savings available to purchasers of 
respondents’ merchandise ; 

3. Using the word “wholesale”, or representing in any other manner 
that they sell at wholesale or wholesale prices, in connection with 
sales made at the retail level. | 

Tt is further ordered, That the respondents herein shall within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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THOMAS F. LANNIN DOING BUSINESS AS LANNIN SALES 
COMPANY, ETC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEO. 2(c) 
OF THE CLAYTON ACT 


Docket €-54. Complaint, Dec. 27, 1961—Decision, Dec. 27, 1961 


Consent order requiring a Chicago selling agent for a number of manufacturers 
of automotive parts, supplies, and related products, doing business also as 
a wholesale distributor of such products, to cease accepting brokerage on 
purchases for his own account for resale, such as a commission of 744 per 
cent of the sales price of oil measures, oil can spouts, and can crushers he 
bought for the account of his wholesale firm from the Swingspout Measure 
Co. for which he was a direct factory representative. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
respondent named in the caption hereof has been and is now violating 
the provisions of subsection (c) of Section 2 of the Clayton Act, as 
amended (U.S.C. Title 15, Sec. 13), hereby issues its complaint, stating 
its charges with respect thereto as follows: 

ParagrapH 1. Respondent Thomas F. Lannin is an individual 
doing business as Lannin Sales Company, a sole proprietorship. He 
is engaged in business as a manufacturer’s representative, located at 
55 East 23rd Street, Chicago, Illinois. Respondent, in such capacity, 
acts as the selling agent or broker for a number of manufacturer 
sellers of automotive parts, supplies and related products, located in 
various States of the United States other than and including the state 
of Illinois. When acting as a selling agent or broker, respondent 
receives a brokerage or commission in varying amounts from the 
manufacturers so represented. 

Respondent Thomas F. Lannin also does business as a wholesale dis- 
tributor of automotive parts, supplies and related products as a sole 
proprietorship under the name Trell Company, which business is lo- 
cated at 2300 South Michigan Avenue, Chicago, Illinois. Respondent, 
in such capacity, purchases for resale substantial quantities of auto- 
motive parts, supplies and related products from many of the seller 
principals represented by respondent. A substantial part of these 
purchases are made through his brokerage concern, the Lannin Sales 
Company, on which purchases he receives the usual commission or 
brokerage. 
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Par. 2. In the course and conduct of his businesses, respondent act- 
ing as a selling agent or broker for various manufacturer sellers under 
the name Lannin Sales Company, and as a wholesale distributor under 
the name Trell Company, is engaged in commerce, as “commerce” is 
defined in the aforesaid Clayton Act, as amended. Respondent as a 
selling agent or broker for various manufacturer sellers located in 
several states of the United States other than and including the State 
of Illinois, negotiates the sale of automotive parts, supplies and related 
products, and causes said products, when sold, to be transported from 
the place of business of these sellers to buyers located elsewhere. Re- 
spondent as a wholesale distributor purchases automotive parts, sup- 
plies and related products, from suppliers located in several states of 
the United States other than and including the State of Illinois and 
causes said products to be transported from the place of business of its 
suppliers to respondent or to respondent’s customers located elsewhere. 
Thus, there has been at all times mentioned herein a continuous course 
of trade in commerce in the negotiation for sale, the sale, and the trans- 
portation of automotive parts, supplies and related products, across 
state lines, between respondent, the various manufacturer sellers and 
the respective customers of each. 

Par. 3. In the course and conduct of his business operated under 
the names, Lannin Sales Company and Trell Company, respondent has 
been and is now making substantial purchases of automotive parts, 
supplies and related products, for his own account for resale, from 
suppliers who utilize the services of respondent as a selling agent or 
broker, and on such purchases respondent has received and accepted, 
and is now receiving and accepting, a commission, brokerage, or other 
compensation, or an allowance or discount in lieu thereof. For ex- 
ample, respondent doing business as Lannin Sales Company is a direct 
factory representative of Swingspout Measure Company of Los 
Angeles, California, in the States of Ohio and Michigan. His com- 
pensation on sales negotiated on behalf of this supplier vary between 
714 to 10 percent. At the same time, respondent purchases oil meas- 
ures, oil can spouts, and can crushers from the Swingspout Measure 
Company for the account of his wholesale firm, the Trell Company, 
and on such purchases the respondent through his brokerage firm, 
Lannin Sales Company, receives a commission at the rate of 714 per- 
cent of the sales price. 

Par. 4. The acts and practices of respondent in receiving and ac- 
cepting a brokerage or a commission, or an allowance or discount in 
lieu thereof, on his own purchases, as above alleged and described, are 
in violation of subsection (c) of Section 2 of the Clayton Act, as 


amended (U.S.C. Title 15, Section 18). 
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The Commission having heretofore determined to issue its com- 
plaint charging the respondent named in the caption hereof with vio- 
lation of subsection (c) of Section 2 of the Clayton Act, as amended, 
and the respondent having been served with notice of said determi- 
nation and with a copy of the complaint the Commission intended to 
issue, together with a proposed form or order; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by the 
respondent of all the jurisdictional facts set forth in the complaint, 
a statement that the signing of said agreement is for settlement pur- 
poses only and does not constitute an admission by respondent that 
the law has been violated as set forth in the complaint, and waivers 
and provisions as required by the Commission’s rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agree- 
ment, makes the following jurisdictional findings, and enters the 
following order: 

1. Respondent, Thomas F. Lannin, is an individual doing business 
as Lannin Sales Company, located at 55 Kast 23rd Street, Chicago, 
Illinois, and Trell Company, located at 2300 South Michigan Avenue, 
Chicago, Illinois. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent. 


ORDER 


It ts ordered, That respondent Thomas F. Lannin, individually and 
doing busines as the Lannin Sales Company and the Trell Company, 
and respondent’s agents, representatives and employees, directly or 
through any corporate, partnership, sole proprietorship, or other de- 
vice, in connection with the purchase of automotive parts, supplies 
and related products in commerce, as “commerce” is defined in the 
Clayton Act, do forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of automotive parts, supplies and related products for 
respondent’s own account, or where respondent is the agent, repre- 
sentative, or other intermediary acting for or in behalf, or is subject 
to the direct or indirect control, of any buyer. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Com- 
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mission a report in writing setting forth in detail the manner and 
oe in which he has complied ith this order. 


In THE MarTrer oF 


TUCKER FURS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 


Docket O-55...Complaint, Dec. 27, 1961—Decision, Dec. 27, 1961 


Consent order requiring Chicago furriers to cease violating the Fur Products 
Labeling Act by failing to show on invoices the true animal name of the 
fur in a fur product and the country of origin of imported furs, and to dis- 
close when fur was artificially colored; and failing to maintain adequate 
records as a basis for price and value claims made in connection with their 
Incentive Award Programs whereby they advertised certain fur products for 
use by business firms as incentive awards to employees. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission having reason 
to believe that Tucker Furs, Inc., a corporation, and Morris Tucker, 
individually and as an officer of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Acts and the 
Rules and Regulations promulgated under the Fur Products Labeling 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapn 1. Tucker Furs, Inc. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of 
Illinois and its office and principal place of business located at 108 
North State Street, Chicago, Ilinois. 

Morris Tucker is President of the said corporate respondent and 
controls, directs and formulates the acts, practices and policies of the 
said corporate respondent. His office and principal place of business 
is the same as that of the said corporate respondent. 

Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have been and are now engaged 
in the introduction into commerce, and in the manufacture for intro- 
duction into commerce, and in the sale, advertising, and offering for 
sale, in commerce, and in the transportation and distribution, in com- 
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merce, of fur products; and have manufactured for sale, sold, adver- 
tised, offered for sale, transported and distributed fur products which 
have been’made in whole or in part of fur which.has been shipped and 
received in commerce as the terms “commerce”, “fur” and “fur product” 
are defined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur products were falsely and deceptively 
invoiced by the respondents in that they were not invoiced as required 
by Section 5(b) (1) of the Fur Products Labeling Act, and the Rules 
and Regulations promulgated under such Act. 

Among such falsely and deceptively invoiced fur products, but not 
limited thereto, were invoices pertaining to such fur products which 
failed : 

1. To show the true animal name of the fur used in the fur product. 

2. To disclose that the fur contained in the fur products was 
bleached, dyed, or otherwise artificially colored when such was the 
fact. 

3. To show the country of origin of the imported furs used in the 
fur product. 

Par. 4. Certain of said fur products were falsely and deceptively 
invoiced in violation of the Fur Products Labeling Act in that they 
were not invoiced in accordance with the Rules and Regulations pro- 
mulgated thereunder in that information required under Section 
5(b) (1) of the Fur Products Labeling Act and the Rules and Regu- 
lations promulgated thereunder was set forth in abbreviated form, 
in violation of Rule 4 of said Rules and Regulations. 

Par. 5. Respondents’ advertised fur products in connection with 
Incentive Award Programs whereby respondents advertised and 
offered for sale certain fur products for use by business concerns’ as 
Incentive Awards to employees. Among and included in the adver- 
tisements, as aforesaid, but not limited thereto, were letters and bro- 
chures which were circulated in the State of Illinois and various other 
States of the United States. 

Respondents in advertising fur products for sale as aforesaid, made 
claims and representations respecting prices and values of fur prod- 
ucts. Said representations were of the types covered by subsections 
(a), (b), (c) and (d) of Rule 44 of the Rules and Regulations pro- 
mulgated under the Fur Products Labeling Act. Respondents in 
making such claims and representations failed to maintain full and 
adequate records disclosing the facts upon which such claims and 
representations were based in violation of Rule 44(e) of said Rules 
and Regulations. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged; are in violation of the Fur Products Labeling Act. and the 
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Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practives and unfair methods of competition 
in commerce under the Federal Trade Commission Act. 


DECISION AND ORDER 


The Commission having heretofore determined to issue its com- 
plaint charging the respondents named in the caption hereof with 
violation of the Federal Trade Commission Act and the Fur Products 
Labeling Act, and the respondents having been served with notice of 
said determination and with a copy of the complaint the Commission 
intended to issue, together with a proposed form of order; and 

The respondents and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondents of all the jurisdictional facts set forth in the com- 
plaint to issue herein, a statement that the signing of said agreement 
is for settlement purposes only and does not constitute an admission 
by respondents that the law has been violated as set forth in such 
complaint, and waivers and provisions as required by the Commission’s 
rules; and 

The Commission, having considered the agreement, hereby accepts 
same, issues its complaint in the form contemplated by said agreement, 
makes the following jurisdictional findings, and enters the following 
order: 

1. Respondent Tucker Furs, Inc. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Illinois with its office and principal place of business located at 
108 North State Street, Chicago, Illinois. 

Respondent Morris Tucker. is president of said corporation and his 
address is the same as that of said corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 


It is ordered, That Tucker Furs, Inc., a corporation, and Morris 
Tucker, individually and as an officer of said corporation, and re- 
spondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction, or 
manufacture for introduction, into commerce, or the sale, advertising 
or offering for sale, in commerce, or the transportation or distribution 
in commerce of fur products, or in connection with the sale, manu- 
facture for sale, advertising,.offering for sale, transportation or dis- 
tribution of fur products which have been made in whole or in part of 
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fur which has been shipped and received in commerce as “commerce”,. 
“fur” and “fur product” are defined in the Fur Products Labeling 
Act do forthwith cease and desist from : 

1. Falsely or deceptively invoicing fur products by: 

A. Failing to furnish invoices to purchasers of fur products show- 
ing in words and figures plainly legible all the information required 
to be disclosed by each of the subsections of Section 5(b)(1) of the 
Fur Products Labeling Act. 

B. Setting forth information required under Section 5(b)(1) of 
the Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder in abbreviated form. 

2. Making claims and representations of the types covered by sub- 
sections (a), (b), (c) and (d) of Rule 44 of the Rules and Regulations 
promulgated under the Fur Products Labeling Act unless there are 
maintained by respondents full and adequate records disclosing the 
facts upon which such claims and representations are based. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


In THe Marrer or 


COLGATE-PALMOLIVE COMPANY ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 7736. Complaint, Jan. 8, 1960—Decision, Dec. 29, 1961 


Order requiring a well-known manufacturer of shaving cream, among other 
products, and its advertising agency, to cease representing falsely in tele- 
vision advertising of its “Palmolive Rapid Shave’—by use of a “mock up” 
composed of glass or plexiglass to which sand had been applied so as to: 
simulate sandpaper—that the “moisturizing” action of its said shaving 
cream was such as to make it possible to apply it to coarse sandpaper and 
forthwith shave off the rough surface, and that such demonstration proved 
the “moisturizing” properties of the product. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Colgate altantine 
Company, a corporation, and Ted Bates & Company, Inc., a corpora- 
tion, hereinafter referred to as respondents, have 1 sos the provi- 
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sions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent Colgate-Palmolive Company is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of Deleware, with its principal office and place 
of business located at 300 Park Avenue, New York, New York. 

Respondent Ted Bates & Company, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 666 Fifth Avenue, New York, New York. 

Par. 2. Respondent Colgate-Palmolive Company is now, and for 
some time last past has been, engaged in the manufacture, advertising, 
offering for sale, sale and distribution of a shaving cream designated 
“Palmolive Rapid Shave”, and various other products, to distributors 
and to retailers for resale to the public. 

Respondent Ted Bates & Company, Inc., is now, and for some time 
last past has been, the advertising agency of the respondent Colgate- 
Palmolive Company, and now prepares and places, and for some time 
last past has prepared and placed, for publication advertising material, 
including television commercials but not limited to that hereinafter 
set forth, to promote the sale of the aforesaid “Palmolive Rapid 
Shave” and other products. 

Par. 3. In the course and conduct of its business, respondent 
Colgate-Palmolive Company now causes, and for some time last past 
has caused, its said “Palmolive Rapid Shave”, when sold, to be shipped 
from its factories or plants in the various states of the United States 
to purchasers thereof located in various other states of the United 
States and in the Ditsrict of Columbia, and maintains, and at all 
times mentioned herein has maintained, a substantial course of trade 
in said product, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. In the conduct of its business at all times mentioned herein, 
respondent Colgate-Palmolive Company has been in substantial com- 
petition, in commerce, with corporations, firms and individuals in the 
sale of shaving cream. 

Tn the conduct of its business, at all times mentioned herein, respon- 
ent Ted Bates & Company, Inc., has been in substantial competition, 
in commerce, with other corporations, firms and individuals in the 
advertising business. 

Par. 5. Respondents, by means of the aforesaid television commer- 
cials, which include a visual demonstration of a hand holding a razor 
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and shaving what is purported to be a piece of dry sandpaper to which 
Palmolive Rapid Shave has been applied, have represented, directly or 
by implication, that the “moisturizing” action of Palmolive Rapid 
Shave is such. that by the application of said product to the surface of 
dry sandpaper it is possible to forthwith shave off the rough surface of 
said sandpaper and that such demonstration proves the “moisturizing” 
properties of said product, in actual use, for shaving purposes. 

Par. 6. The aforesaid representations, including the visual demon- 
stration, are false, misleading and deceptive. In truth and in fact, 
that which is represented to be sandpaper in the aforesaid visual 
demonstration was a “mock up”, composed of glass or plexiglass to 
which sand had been applied, especially made for use in said demon- 
stration and was not, in fact, sandpaper. Said demonstration does 
not prove the “moisturizing” properties of Palmolive Rapid Shave, 
in actual use, for shaving purposes. 

Par. 7. The use by respondents of the aforesaid false, misleading 
and deceptive representations, depictions and practices has had, and 
now has, the capacity and tendency to mislead members of the pur- 
chasing public into the erroneous and mistaken belief that the said’ 
representations were, and are, true and into the purchase of substantial 
quantities of the respondents’ product by reason of said erroneous and’ 
mistaken belief. As a consequence thereof, substantial trade in 
commerce has been, and is being, unfairly diverted to respondents: 
from their competitors and substantial injury has thereby been, and 
is being, done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein: 
alleged, were, and are, all to the prejudice and injury of the public and 
of respondents’ competitors and constituted, and now constitute, un-- 
fair and deceptive acts and practices and unfair methods of competi- 
tion, in commerce, within the intent and meaning of the Federal Trade: 
Commission Act. 


Mr. Edward F. Downs and Mr. Anthony J. Kennedy, Jr., for the: 
Commission. 

Cahill, Gordon, Reindel & Ohl, New York, N.Y., by Mr. Mathias F.. 
Correa and Mr, Corydon B. Dunham, for Colgate-Palmolive Company. 

Coudert Brothers, New York, N.Y., by Mr. Joseph A. McManus and’ 
Mr. Donald H. Shaw, for Ted Bates & Company, Inc. 


Inir14t. Decision By Witr1am L. Pack, Heartng Examiner 


1. Respondents are charged with violation of the Federal Trade: 
Commission Act through the use of certain allegedly misleading tele- 
vision commercials in advertising a shaving cream. Hearings have: 
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been held at which evidence both in support of and in opposition to 
the complaint was introduced. Proposed findings and conclusions 
have been submitted (respondents’ proposals being in the form of 
briefs in support of a motion to dismiss the complaint), and the matter 
has been argued orally before the hearing examiner. The case is now 
before the examiner for final consideration. Any proposed findings 
or conclusions not included herein have been rejected. 

2. Respondent Colgate-Palmolive Company is the manufacturer and 
seller of the shaving cream involved, the cream being known as 
“Palmolive Rapid Shave.” Respondent Ted Bates & Company, Inc., 
is the advertising agency which prepared and placed the advertising 
in question. The advertising is in the form of three 60-second com- 
mercials which were used as part of a television program carried over 
a nationwide network during the latter part of 1959, the program 
being sponsored by Colgate-Palmolive Company. 

3. The television commercials included both visual demonstrations 
and oral statements. In one of the visual demonstrations, a hand 
applies Palmolive Rapid Shave to what is purported to be a piece of 
sandpaper. The announcer says, “To prove Rapid Shave’s super- 
moisturizing power, we put it right from the can onto this tough, dry 
sandpaper.” ‘Then a hand holding a razor cuts a clean path through 
the lather and purported sandpaper surface. The announcer at the 
same time says, “It was apply ... soak... and off in a stroke.” 

4, In the next sequence, the technique of a split screen is employed, 
the purported sandpaper being on the left side of the screen, and either 
a professional football player or an actor on the right side of the 
screen. As the individual applies Palmolive Rapid Shave to his face, 
a hand applies the cream to the purported sandpaper. Immediately 
thereafter the hand, now holding a razor, cuts a clean path through the 
lather and purported sandpaper surface, while the individual simul- 
taneously makes a similar stroke to shave a portion of his face. Dur- 
ing this demonstration the announcer says, “In this sandpaper test or 
on your sandpaper beard, you just apply Rapid Shave, then take your 
razor and shave clean with a fast, smooth stroke.” 

5. Actually, no sandpaper was employed in the commercials. What 
was represented as sandpaper was in fact a mock-up made of plexiglass 
to which sand had been applied. There appear to be several reasons 
why it was not feasible to use sandpaper. One reason doubtless was 
that the length of the commercials—60-seconds—was not adequate for 
sandpaper to be soaked to the point where it could be shaved cleanly. 
Aside from this, however, there were technical difficulties peculiar to 
television. When placed under a television camera, sandpaper ap- 
pears to be nothing more than plain, colored paper; the texture or 
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grain of the sandpaper is not shown. Thus it is necessary to impro- 
yise—use a mock-up—if what is sean by the television audience is to 
have the appearance of sandpaper. dl 

6. There is no doubt that sandpaper can be shaved through use of 
the cream, provided adequate time is allowed after the application of 
the cream for the sandpaper to become soaked. This is established 
by evidence introduced both by Commission counsel and by respond- 
ents. In fact, the adequancy of the cream as a “moisturizing” or 
wetting agent seems to be recognized by all parties; certainly the 
matter is not in issue in the present proceeding. 

7. The precise issue raised by the complaint is not clear, It appears 
however, both from the complaint and the Commission’s order, of 
May 19, 1960, denying a motion of Commission counsel to amend it, 
that probably the complaint intended to charge only that through the 
use of the television commercials, and particularly the visual demon- 
strations, respondents have unduly exaggerated the moistening or 
wetting properties of the cream. The complaint (Paragraph Five) 
alleges that through the use of the commercials respondents have 
falsely represented : 

* * * that the “moisturizing” action of Palmolive Rapid Shave is such that 
by the application of said product te the surface of dry sandpaper it is possible 
te forthwith shave off the rough surface of said sandpaper and that such demon- 
stration proves the “moisturizing” properties of said product, in actual use, 
for shaving purposes. (Emphasis added.) 

8. The key word here seems to be “forthwith”. The charge seems 
to be that the commerrials exaggerate the ease and celerity with which 
sandpaper can be shaved through use of the cream. In this connection 
it should be borne in mind that although the visual portion of the 
commercials indicates that the purported sandpaper is being shaved 
easily and quickly with one stroke of the razor, one of the oral portions 
of the commercials does contain the word “soak”, the exact language 
being, “It was apply . . . soak . . . and off in a stroke.” 

While the word “soak” is not repeated in the split screen sequence, 
this would seem not to be necessary, in view of the fact that it was 
used only a few seconds before. As already stated, the entire com- 
mercial lasts only 60 seconds. 

9. Fundamentally, the question presented here, as in any case 
charging false advertising, is: Has there been any material mis- 
representation of the product? In the present case it seems clear 
that there has not. The shaving cream does possess at least adequate 
moistening or wetting properties, and sandpaper can be shaved 
ee use of the product, provided adequate time for soaking is 
allowed. 
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10. Essentially, what is presented here would appear to be little or 
nothing more than a case of harmless exaggeration or pufling. 
Obviously the sandpaper sequences were employed simply for the 
purpose of emphasizing and dramatizing the recognized moistening 
or wetting properties of the cream. It is difficult to believe that any- 
one could have been misled as to the properties or qualities of the 
product. 

11. As for the use in the commercials of the plexiglass mock-up 
instead of sandpaper, this would appear not to be misleading in a 
material respect inasmuch as the shaving cream does possess adequate 
wetting properties, and sandpaper can be shaved through use of the 
cream if sufficient time is allowed for soaking. In view of the tech- 
nical problems peculiar to television, reasonable latitude in the use 
of mock-ups or props should be permitted, provided, of course, such 
use is not misleading in a material respect as to the actual properties 
or qualities of the product advertised. On this subject, former Chair- 
man Kintner stated: 

We realize that it is often difficult to impart true life quality to a product 
when it is photographed for television. 

Where the use of props does not result in a material deception, the Fed- 
eral Trade Commission would have no reason to complain. 

Obviously, we recognize that it is impossible to photograph ice cream properly 
under hot lights. If you have to use shaving cream to get the kind of head 
which is normal on a glass of beer, this probably would not represent a mate- 
rial deception unless, of course, it was carried beyond a reasonable point. If 
a glass goblet glistens too much, we still aren’t likely to be alarmed. (Ad- 
vertising Age, November 23, 1959.) 

12. In summary, it is concluded that the advertising here in ques- 
tion was not misleading in any material respect, and that the com- 
plaint therefore has not been sustained. 

18. The conclusion reached on the merits renders unnecessary any 
consideration of other issues raised by respondents. 


ORDER 
It is ordered, That the complaint be, and it hereby is, dismissed. 
OPINION OF THE COMMISSION 


By Commissioner Exman: 

This is an appeal from the hearing examiner’s initial decision dis- 
missing a complaint charging respondents Colgate-Palmolive Com- 
pany and Ted Bates & Company, Inc., with having violated Section 5 
of the Federal Trade Commission Act by using false, misleading, 


138 Stat. 719, as amended, 15 U.S.C. § 45. 
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and deceptive television commercials in advertising Colgate- 
Palmolive’s shaving cream, “Rapid Shave.” 

We hold that the initial decision was erroneous; that the allegations 
of fact in the complaint have been fully sabstomtianSa that respond- 
ents, by using these commercials, engaged in unfair and deceptive 
acts and practices, and unfair methods of competition, in interstate 
commerce, in violation of Section 5; and that, to protect the public 
against recurrence of such nnddwal conduct, an appropriate cease 
and desist order should be entered against both resppridants: 


T. 


Respondent Colgate-Palmolive Company makes and sells a shaving 
cream, called “Rapid Shave.” Respondent Ted Bates & Company, 
Inc., is an advertising agency which prepared and placed for publica- 
tion the three 60-second television commercials advertising “Rapid 
Shave” which are involved in this proceeding. ‘These commercials 
were presented on programs sponsored by Colgate-Palmolive that 
were broadcast on a national network in the latter part of 1959. The 
scripts of these commercials, detailing their “video” and “audio” con- 
tent, appear as exhibits in the record. In addition, the films of the 
commercials, as actually broadcast, were shown to the Commission 
during the oral argument of the appeal. 

The first of these (Commission Exhibit 2, entitled “Sandpaper 
Mask—Gifford”) opens by showing a football being place-kicked, with 
the bail zooming toward the viewer. The picture then “cuts” to a foot- 
ball player whose face is hidden behind a mask that appears to be 
made of coarse, gritty sandpaper. The voice of an unseen announcer 
asks: “Who is the man behind the sandpaper mask?” The football 
player strips off the sandpaper mask, revealing a heavy growth of 
whiskers. As the player rubs his cheek ruefully, the announcer says: 
“It’s triple-threat man, Frank Gifford—backfield sensation of the 
New York Giants . . . a man with a problem just like yours... a 
beard as tough as sandpaper ...a beard that needs .. . PALM- 
OLIVE RAPID SHAVE .. . super-moisturized for the fastest, 
smoothest shaves possible.” 

As the announcer says “a beard as tough as sandpaper,” the picture 
shifts to the sandpaper mask, and a hand brings a can of “Rapid 
Shave” into view in front of the sandpaper, with the words “Super- 
Moisturized” and “Fastest Smoothest Shaves” appearing on the film 
under the shaving cream. The announcer’s voice continues: “To 
prove RAPID SHAVE’S super-moisturizing power, we put it right 
from the can...” As this is being said, we see one hand pressing 
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the top of the “Rapid Shave” can so as to dispense a small amount of 
lather into the other hand. The lather is then spread in one con- 
tinuous motion upon the surface of the sandpaper, and the first hand 
reappears with a razor and shaves a clean path through the lather and 
the gritty surface of the sandpaper. While this is taking place, the 
voice of the announcer continues “. . . onto this tough, dry sand- 
paper. It was apply ...soak... and off in a stroke.” These 
words are spoken at a normal conversational pace, and there is no 
“fade,” “dissolve,” or other pictorial indication of any lapse of time 
between “apply,” “soak,” and “off in a stroke”; the intervals preced- 
ing and following the word “soak” last no more than a second. 

The picture then shifts to Frank Gifford lathering his face as the 
announcer continues: “And super-moisturized PALMOLIVE 
RAPID SHAVE can do thesame for you.” 

At this point the “split screen” technique is introduced. On one 
side of the screen a hand is seen applying “Rapid Shave” to sand- 
paper in an action that parallels Gifford’s on the other side of the 
screen. As Gifford makes a razor stroke down his check, the hand 
makes a similar stroke down the lathered strip of sandpaper. Again 
the shaving, on both sides of the screen, is begun directly after the 
lather is applied. And, again, there is no “fade,” “dissolve” or other 
visual indication of any lapse of time between the lathering and the 
shaving of the sandpaper, on one side of the screen, and Gifford’s 
face, on the other. While this is being seen, the announcer says: “In 
this sandpaper test . . . or on your sandpaper beard, you just apply 
RAPID SHAVE... then... take your razor ...and shave 
clean with a fast, smooth stroke.” 

We then see Gifford, stroking his clean-shaven face with a look of 
satisfied approval. The picture at this point shifts to cans of “Rapid 
Shave” surrounded by the words “Super-Moisturized” and “Fast- 
est, Smoothest Shaves,” while the announcer continues: “Try 
RAPID SHAVE ... or cooling, soothing RAPID SHAVE-MEN- 
THOL ... both super-moisturized . .. for the fastest, smoothest 
shaves possible. They both outshave the tube ... outshave the 
brush.” In a concluding jingle, to a tune reminiscent of “Here we 
go ’round the mulberry bush,” an unseen male chorus sings lustily: 
“RAPID SHAVE outshaves them all. Use RAPID SHAVE in the 
morning.” 

The sights and sounds we have described proceed in a rapid sequence, 
the whole commercial lasting 60 seconds. 

The second commercial here involved (Commission Exhibit 3) is 
exactly the same except that the football player with the “sandpaper” 
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beard is Kyle Rote, also of the New York Giants. The third com- 
mercial (Commission Exhibit 4) differs from the other two in not 
showing a celebrity. Quick dramatic effect is attained by likening 
the feel of a razor stroke to the striking of a match on sandpaper. 
After a brief recitation of the shaving comfort to be derived from 
using “Rapid Shave,” with appropriate pictorial accompaniment, the 
same “sandpaper test” described in the other commercials is repeated. 


II. 


In one basic respect, the case is free from factual controversy. 
Respondents concede that the televised “sandpaper” demonstrations 
were conducted not on rea! sandpaper but on what is known in the 
industry as a “mockup,” or simulated prop. As the examiner found, 
“Actually no sandpaper was employed in the commercials. What was 
represented as sandpaper was in fact a mock-up made of plexiglass 
to which sand had been applied.” 

In dismissing the complaint, the examiner went on to explain, and 
to justify, respondents’ use of a mock-up rather than actual sandpaper: 

There appear to be several reasons why it was not feasible to use sandpaper. 
One reason doubtless was that the length of the commercials—60-seconds—was 
not adequate for sandpaper to be soaked to the point where it could be shaved 
cleanly. Aside from this, however, there were technical difficulties peculiar 
to television. When placed under a television camera, sandpaper appears to 
be nothing more than plain, colored paper; the texture or grain of the sand- 


paper is not shown. Thus it is necessary to improvise—use a mock-up—if what 
is seen by the television audience is to have the appearance of sandpaper. 


Ts 


The examiner considered that the facts of the case raised only one 
question: “Has there been any material misrepresentation of the 
product?” To that question, the examiner answered : 


In the present case it seems clear that there has not. The ‘Shaving cream 
does possess at least. adequate moistening or wetting properties, and sandpaper 
can be shaved through use of the product, provided adequate time for soaking 
is allowed. 

Hssentially, what is presented here would appear to be little or nothing 
more than a case of harmless exaggeration or puffing. Obviously the sand- 
paper sequences were employed simply for the purpose of emphasizing and 
dramatizing the recognized moistening or wetting properties of the cream. 
It is difficult to believe that anyone could have been misled as to the properties 
or qualities of the product. 


We believe the examiner erred, his answers being wrong essentially 
because he asked the wrong questions. 
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IV. 


Initially, we put to one side any question as to the truthfulness of 
the factual premise stated in the commercials, namely, that a shaving 
cream which enables sandpaper to be shaved cleanly and quickly is 
equally effective in shaving a man’s beard. Respondents, who have 
spent many thousands of dollars in advertising this product to mil- 
lions of viewers, apparently believed that the public would accept 
an equivalence of whiskers and sandpaper in this respect. Accord- 
ingly, giving respondents the benefit of any doubts we might otherwise 
have in the matter, we will assume the truthfulness of the com- 
mercials in so far as they represented that if “Rapid Shave” can shave 
sandpaper, it “can do the same for you.” 

As the Commission saw and heard the television commercials here 
involved, they contain two other basic representations: 

(1) When applied to coarse, gritty sandpaper, “Rapid Shave” 
will so moisturize the sandpaper that, immediately upon lathering, 
it can be cleanly shaved. 

(2) As proof of that fact, the viewers need not take respondents’ 
word for it; they can see with their own eyes a test or demonstration 
of how “Rapid Shave” actually shaves such sandpaper. 

Despite respondents’ contentions to the contrary, we are satisfied 
that the complaint was sufficiently clear and specific to bring both 
of these representations into issue. Thus, the record presents two 
questions, not one: 

(1) Was there a misrepresentation as to the moisturizing qualities 
claimed for “Rapid Shave”? Specifically, can it “shave” sandpaper 
in the manner described in the commercials? 

(2) Assuming that there was no misrepresentation as to the effec- 
tiveness of “Rapid Shave” in shaving sandpaper, was there nonethe- 
less a misrepresentation in the visual demonstration offered as proof 
of such effectiveness? Specifically, was it deceptive to the public and 
an unfair advertising practice for respondents to conduct a “sand- 
paper” test before the viewers’ eyes to prove the product’s “super- 
moisturizing power” on what was represented as sandpaper, and what 
the viewers had every reason to suppose was sandpaper, but was 
actually a plexiglass mock-up ? 

We now proceed to consider both these questions, 

1. On the premises—which we have assumed to be true—that there 
is an equivalence in this respect between sandpaper and “a beard as 
tough as sandpaper,” if respondents misrepresented the extent to 
which “Rapid Shave,” when applied to sandpaper, permits it to be 
shaved quickly and cleanly, they undoubtedly engaged in a form of 
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conduct proscribed by the statute. Advertisers may not make claims 
for the efficacy of their products which exceed the bounds of truth 
and reality.2. The Commission is obligated to prevent “false advertis- 
ing of a product, process or method which misleads, or has the capacity 
or tendency to mislead, the purchasing public into buying such prod- 
uct, process or method in the belief it is acquiring one essentially 
different.” Ford 'Votor Co. v. Federal Trade Commission, 120 F. 2d 
175, 181 (C.A. 6), cert. denied, 314 U.S. 668. If the public is to be _ 
induced to purchase a shaving cream by representations as to its effect 
on sandpaper, those representations must be true. 

It was the uncontradicated testimony of an expert in coated abra- 
sives and an official of respondent Bates that the plexiglass mock-up 
most closely resembled the grade of sandpaper commonly known as 
“extra-coarse.” It is apparent to the Commission from its observation 
of the three commercials that this characterization in no way exagger- 
ates the heavy, coarse appearance of the surface of the mock-up. 

We find, upon review of the testimony, in conjunction with the 
sandpaper exhibits in the record, that: 

(a) Sandpaper of the coarse, heavy variety depicted in the “Rapid 
Shave” commercials cannot successfully be shaved in the abbreviated 
time available during the commercials even by employing a number 
of strokes under heavy pressure; 

(b) Sandpaper of the coarse, heavy variety depicted in these com- 
mercials cannot successfully be shaved within one to three minutes 
after application of “Rapid Shave,” even by employing a number of 
strokes under heavy pressure ; 

(c) No piece of sandpaper of the coarse, heavy variety depicted in 
these commercials that appears in the record has been shaved genuinely 
clean, as the television mock-up was, despite the allowance of up to 
an hour for soaking in “Rapid Shave”; and 

(d) One reason why real sandpaper was not used in the “Rapid 
Shave” commercials was that it required too long a soaking period 
before effective shaving was possible. 

The Commission’s conclusion on this issue, therefore, is that sand- 
paper cannot be shaved by applying “Rapid Shave” in the manner, 
and for the length of time, depicted in the commercials, and that 
respondents’ representations and demonstrations to that effect were 
false, misleading, and deceptive. 


This is not to deny that, as the examiner found, some types of sand- 


2 See, e.g., Carter Products, Inc. v. Federal Trade Commission 268 F. 2d 4 
: , y . Vv. mn: 3 : 61 (C.A. 9), cert. 
‘denied, 361 U.S. 884; Rhodes Pharmacal Co. v. Federal Trade Commission, 208 F. a8 382 
(C.A. 7), modified, 348 U.S. 940; Koch v. Federal Trade Commission, 206 F.2d 311 (C.A: 
6) ; American Medicinal Products, Inc. vy. Federal Trade Commission, 136 F. 2d 426 (C.A 


9) ; Consolidated Book Publishers, Inc. v. Federal Trade Commissi i L 
cert, denied, 286 U.S. 553. ; lt ciaat 2 
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paper can, in some circumstances, be shaved with “Rapid Shave,” 
“provided adequate time for soaking is allowed.” But that is beside 
the point. There is a public interest in protecting the consumer from 
deception,’ and in furthering that interest. the Commission is guided 
by the “net impression which the advertisement is likely to make 
upon the general populace,” Charles of the Ritz Distributors Corp. v. 
Federal Trade Commassion, 143 F. 2d 676, 679 (C.A. 2), rather than 
“fine spun distinctions and arguments that may be made in excuse.” 
P. Lorillard Co. v. Federal Trade Commission, 186 F.2d 52,58 (C.A. 
4). These commercials clearly conveyed the impression that very 
coarse grades of sandpaper could be shaved immediately after “Rapid 
Shave” was applied. As our brief summary of the evidence of record 
indicates, this is simply not possible. Every effort in the hearing 
room to shave heavy sandpaper shortly after it received a coating of 
“Rapid Shave” ended in total failure. And the pre-hearing experi- 
ments of witness Joseph R. O’Neil, an expert in the field of coated 
abrasives, involving soaking period of one to three minutes, met with 
no more success. 

Nor was the visual impact of respondents’ “sandpaper” demonstra- 
tion—an impact that was plainly the main object of each commercial— 
softened by the single unobtrusive utterance of the word “soak.” Ac- 
cording to respondents, that word “necessarily implies the passage 
of time,” and its inclusion in the “audic” part of the commercial can- 
celled out any representation otherwise made as to the speed with 
which “Rapid Shave” could be used in shaving sandpaper. However, 
the viewer is almost unaware that the word has been spoken, and the 
action that accomplishes it flows rhythmically along without dis- 
cernible pause. The Commission observed these commercials with an 
educated eye, forwarned that, from respondents’ standpoint, “soak” 
was a key word in the announcer’s spiel. Even so, the word failed to 
convey to us the impression that respondents’ counsel urged for it. 
How much less a flag of caution must it have been to the uninitiate, 
gazing at their sets perhaps casually or distracted by other household 
activities. In these television commercials the pictorial demonstra- 
tion was the thing,‘ and the net effect of the spoken commentary was 
to accentuate rather than detract from it. 


3See e.g., Federal Trade Commission v. Algoma Lumber Co., 291 U.S. 67; Mohawk Re- 
fining Corp. v. Federal Trade Commission, 263 F. 2d 818 (C.A. 3), cert. denied, 361 U.S. 
814; Parke, Austin & Lipscomb, Inc. v. Federal Trade Commission, 142 F. 2d 487 (C.A. 
2), cert. denied, 323 U.S. 753; Federah Trade Commission v. Balme, 23 -¥. 2d 615 (C.A. 2), 
cert.denied, 277 U.S. 598. 

4S. Watson Dunn, “Advertising—Its Role in Modern Marketing” (1961), p. 408: ‘““Dem- 
onstration is so important it should be considered for every commercial. In many commer- 
cials demonstration of the product or service is the dominant theme. Since people are 
interested in what products will do for them, demonstration {is usually good communi- 


cation.” 
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Respondents’ arguments to the contrary are no more than technical 
quibbles over the breadth of the genus “sandpaper” and the dictionary 
definition of the word “soak.” But the Commission is charged with 
the high duty of preventing public deception, and it must consider 
representations in actual context, not abstractly or in isolation, for 
“A statement may be deceptive even if the constituent words may be 
literally or technically construed so as to not constitute a misrepre- 
sentation.” Kalwajtys v. Federal Trade Commission, 237 ¥. 2d 654, 
656 (C.A. 7), cert. denied, 352 U.S. 1025.5 The Commission is con- 
cerned with protecting the trusting as well as the suspicious, the casual 
as well as the vigilant, the naive as well as the sophisticated. “It is 
for this reason that the Commission may ‘insist upon the most literal 
truthfulness’ in advertisements, Moretrench Corp. v. Federal Trade 
Commission, 2 Cir. 127 F. 2d 792; 795, and should have the diseretion, 
undisturbed by the courts, to insist if it chooses ‘upon a form of ad- 
vertising clear enough so that, in the words of the prophet. Isaiah, 
“wayfaring men, though fools, shall not err therein.”’ General 
Motors Corp. v. Federal Trade Commission, 2 Cir., 114 F. 2d 33, 36, 
certiorari denied, 312 U.S. 682... .” Charles of the Rite Distributors 
Corp. v. Federal Trade Commission, 148 F. 2d 676, 680 (C.A. 2). 

2. We turn, next, to the contention mainly pressed on this appeal, 
namely, that use of the mock-up instead of real sandpaper in the 
demonstrations was not deceptive or misleading because it claimed 
no quality for “Rapid Shave” which it did not actually possess; and 
that in any event, this was “little or nothing more than a case of harm- 
less exaggeration or puffing” of the product’s moistening properties. 

This argument assumes, contrary to our findings of fact, that the 
commercials did fairly and truthfully describe “Rapid Shave’s” effec- 
tiveness in shaving sandpaper. Even if that were so, the commercials 
would be deceptive, within the meaning of the statute, in the manner 
in which they deliberately misinform the viewer that what he sees 
being shaved is genuine “tough, dry sandpaper,” rather than ’a plexi- 
glass mock-up. There is no dispute that. this is untrue. Did it tend 
to mislead the public, and was it an unfair advertising practice? We 
hold that it did, and it was. 


5 And see, Koch v. Federal Trade Commission, 206 F. 2d 311, 317 (C.A. 6); Bennett-v. 
Federal Trade Commission, 200 F. 2d 362, 363 (C.A. D.C.) ; Rothschild v. Federal Trade 
Commission, 200 U.S. 39, 42 (C.A. 7), cert. denied, 345 U.S. 941; Bockenstette v. Federal 
Trade Commission, 134 F. 24.369, 8371.(C.A. 10). -Cf., Donaldson v. Read Magazine, Inc., 
333 U.S. 178, 188. ; 

®See Niresk Industries, Inc. v. Federal Trade Commission, 278 F. 24 337 (C.A. 7)3 
Parker Pen Oo. v. Federal Trade Commission, 159 F. 24 509 (C.A. 7) ; Progress Tailoring 
Co. v. Federal Trade Commission, 153 F. 24 103 (C.A. 7); A.P.W. Paper Co. vy. Federal 
Trade Commission, 149 F. 2d 424 (C.A. 2), affirmed, 328 U.S. 193. Of., Donaldson vy. 
Read Magazine, Inc., 333 U.S. 178. ; 
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If false advertising tends unfairly to divert business from com- 
petitors or to induce consumers to make purchases they might not 
otherwise make, it is certainly unlawful. The manner in which the 
mock-up was employed in the “Rapid Shave” commercials had the 
capacity to do both. Their entire sales pitch can be readily sum- 
marized : 

If you have'a tough “sandpaper” beard, you need a shaving cream 
with super-moisturizing power. A shaving cream that is effective in 
quickly and cleanly shaving rough, dry sandpaper can do the same 
for your beard. RAPID SHAVE hassuch super-moisturizing power, 
and we will prove it to you before your very eyes. 

The heart of these commercials was the visual “sandpaper test”— 
a test that was, in reality, not taking place. This would be deceptive 
and unfair advertising even if “Rapid Shave” was as effective in 
shaving sandpaper as respondents represented. A likely result of 
such an illegal practice is that “purchasers are deceived into pur- 
chasing an article which they do not wish or intend to buy, and which 
they might or might not buy if correctly informed... .” Federal 
Trade Commission v. Royal Milling Co., 288 U.S. 212, 217. “We are 
of opinion that the purchasing public is entitled to be protected against 
that species of deception, and that its interest in such protection is 
specific and substantial.” 67d. 

Respondents urge, however, that if (assuming the fact to be true) 
their product will do to real sandpaper all that the mock-up demon- 
stration claims for it, the consumer has not been induced to buy a prod- 
uct less valuable or meritorious than what he thought he was buying, 
and therefore he has not been hurt in any substantial way. But this 
has never been the test of what constitutes a material misrepresenta- 
tion under the statute. “It is sufficient to find that the natural and 
probable result of the challenged practices is to cause one to do that 
which he would not otherwise do . . . and that the matter is of spe- 
cific public interest.” Bockenstette v. Federal Trade Commisison, 134 
F. 2d 369, 371 (C.A.10). “It is not necessary that the product so mis- 
represented be inferior or harmful to the public; it is sufficient that 
the sale of the product be other than as represented.” L.& C. Mayers 
Co. v. Federal Trade Commission, 97 F. 2d 365, 367 (C.A. 2). 


7 And see 0. Howard Hunt Pen. Co. v. Federal Trade Commission, 197 F. 2d 273, 280 
(C.A. 3), in which petitioner represented that its pen points were tipped with iridium, an 
unusually hard element of the platinum family ; : 

“It is of no moment, in this proceeding in the public interest, that what the purchaser 
gets in the tipping’ material used on petitioner’s pen points may be as serviceable as or 
almost as serviceable as iridium.” : 

‘The court also pointed out that other manufacturers who tipped their pen points with 
the same hard material petitioner used and did not falsely claim that it was iridium were 
prejudiced by petitioner’s misrepresentations. 
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Respondent would have us hold that a television demonstration pur- 
porting to prove the qualities claimed for a product, where the public 
is told it is seeing one thing when it is actually seeing something differ- 
ent, is nonetheless lawful and not deceptive if in fact. the product 
involved has the qualities claimed for it. This would flout the prin- 
ciple implicit in the multitude of cases which hold that one may not 
advertise so-called “phony” or dishonest testimonials; * or imply an 
erroneous. source or origin for a product; ° or fail to disclose that a 
product, although as good as a new one, has in fact, been reprocessed ; *° 
or deceive the public into believing that one is in a certain line of busi- 
ness when this is not so.11 The vice assailed in these cases is the use 
of a falsification of fact, extrinsic to the objective value of the product, 
to sell that product, whether or not it may deserve to be bought on its 
own merits. “[T]he public is entitled to get what it chooses,” and, 
“substitution would be unfair though equivalence were shown.” ed- 
eral Trade Commission v. Algoma Lumber Co., 291 U.S. 67, 77-78. 

' Suppose, for example, that an advertisement for an obesity remedy 
shows the usual “before” and “after” pictures of users of the product. 
If those photographs are “faked,” it would obviously be no defense 
that the product is an effective appetite-depressant and could in fact 
bring about reduction in weight as represented in the “faked” pictures. 
The point is that the “proof” offered was a material element of the 
advertising; without it, the advertising might not have succeeded in 
selling the product; and, in fact, the “proof” was not proof at all. The 
short of the matter is that the public and honest competitors are en- 
titled to the protection which the law gives against such unfair and 
deceptive advertising practices. 

In this case the pictorial test of “Rapid Shave,” proving to any 
doubting Thomas in the vast audience that “By golly, it really can 
shave sandpaper!” was the clinching argument made by the commer- 
cials. The “sandpaper test” was conducted, as the announcer said, 
“[t]o prove RAPID SHAVE’S supermoisturizing power... .” 
Without this visible proof of its qualities, some viewers might not have 


® See, €.g., Niresk Industries, Inc., v. Federal Trade Commission, 278 F. 2d 337 (C.A. 
7) (unauthorized use of “Good Hounekbening Guaranty Seal”) ; Federal Trade Commission 
v. Standard Education Soc’y, 86 F. 2d 692 (C.A. 2), modified, 302 U.S. 112 (Encyclopedia 
testimonials) ; Guarantee Veterinary Co. v. Federal Trade Commission, 285 Fed. 853 wee 
2) (U.S. Army endorsement and military testimonial for a livestock salt block). 5 

®H.g., United States Navy Weekly, Inc., v. Federal Trade Com*iission, 207 F. 2a 17 
(C.A.D.C.) ; Hl Moro Cigar Co. v. Federal Trade Commission, 107 F. 2d 429 (C.A. 4); 
Federal Trade Commission vy. Army and Navy Trading Oo., 88 F. 24 776 (C.A.D.C.). 

0 B.g., Mohawk Refining Oorp. v. Federal Trade Commission, 263 F. 2a 818 (C.A. 8), 
cert. denied, 361 U.S. 814; Royal Oil Corp. v. Federal Trade Commission, 262 F. 2d 741 
(CLA. 4). 

1 B.g., Federal Trade Commission v. Royal Milling Co., 288 U.S. 212; L. € 0. Mayers 
Co. v. Federal Trade Commission, 97 F. 2d 365 (C.A. 2); Federal. Trade Commission v. 
Mid West Mills, Inc., 90 F.2d 728 (C.A. 7). 
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been persuaded to buy the product. At least, respondents must have 
thought so, or else they would not have emphasized the pictorial 
“sandpaper test” in the expensive television advertisements of their 
product. One need only consider the differences in the impact of these 
commercials on viewers had they been told, honestly and truthfully, 
that what they were seeing tested was a plexiglass mock-up, rather 
than what they thought and were told they were seeing, namely, actual 
sandpaper. The difference betwen telling and not telling the truth 
could, in this instance at least, have been the difference between an 
effective and ineffective “sell.” In such circumstances, the claim of 
“harmless exaggeration” is rather hollow. 

Perhaps some consumers will be content with a product purchased 
in response to such a receptive “come-on,” but that is hardly legal justi- 
fication for it. It could not atone, for example, for the injury to a 
competing shaving cream manufacturer whose product might have 
fared better in the marketplace had respondents adhered to honest and 
fair advertising practices. ‘The law is violated if the first contact or 
interview is secured by deception. .. .” Carter Products v. Federal 
Trade Commission, 186 F. 2d 821, 824 (C.A. 7). 


Ve 


Respondents raise a number of specific defenses. 

1. They suggest, first, that use of a plexiglass mock-up was justified 
because television’s technical limitations cause sandpaper to look un- 
real when televised. We are told by respondents that the use of mock- 
ups or simulated props in television advertising is by no means unique 
to this case, and is a widespread practice in the industry. Thus, while 
the particular facts of this case may seem trivial, it raises the broad 
question whether mock-ups or simulated props may lawfully be used in 
television commercials to demonstrate qualities claimed for products, 
where the audience is told that it is seeing one thing being demon- 
strated while actually it is seeing something different. 

As to the asserted technical limitations of the medium, the Commis- 
sion is inclined to be somewhat skeptical. We doubt that the skills 
and resources available in television photography, in an industry which 
has made such striking technological advances in recent years, are as 
inadequate as they have ben portrayed to us by counsel for respondents. 
However, assuming it to be the fact that there are indeed such limita- 
tions in television photography, the Commisison can appreciate that 
these “technical” difficulties could give rise to problems for sponsors 
and agencies in determining how most effectively to use television in 
advertising their products.. The limitations of the medium may pre- 
sent a challenge to the creative ingenuity and resourcefulness of copy- 
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writers; but surely they could not constitute lawful justification for 
resort to falsehoods and deception of the public. The argument to the 
contrary would seem to be based on the wholly untenable assumption 
that the primary or dominant function of television is to sell goods, 
and that the Commission should not make any ruling which would 1m- 
pair the ability of sponsors and agencies to use television wih maxi- 
mum effectiveness as a sales or advertising medium. 

Stripped of polite verbiage, the argument boils down to this: Where 
truth and television salesmanship collide, the former must give way 
to the latter. This is obviously an indefensible proposition. The 
notion that a sponsor may take liberties with the truth in its television 
advertising, while advertisers using other media must continue to be 
truthful, is patent nonsense. The statutory requirements of truth 
in advertising apply to television no less than to other media of com- 
munication. Adherence to the truth should be no more of an impedi- 
ment to effective advertising in television than in any other medium. 
But if, though we are inclined to doubt it, respondents do not believe 
they can effectively market their product on television within the legal 
requirements of truthful advertising, it does not follow that the Com- 
mission should relax those requirements. As was said in another 
case, if respondents “do not choose to advertise truthfully, they may, 
and should, discontinue advertising.” American Medicinal Products, 
Ine. v. Federal Trade Commission, 136 F. 2d 426, 427 (C.A.9). Only 
by disregarding this basic and salutary principle of the law could we 
give approval to respondents’ advertising practices. “To fail to 
prohibit such evil practices would be to elevate deception in business 
and to give to it the standing and dignity of truth.” Federal Trade 
Commission v. Standard Education Soc’y, 302 U.S. 112, 116. 

2. A kindred argument, of the “parade of horribles” variety, is that 
a decision against respondents in this case will disrupt the entire tele- 
vision industry by prohibiting all future use, in all circumstances, 
of props to simulate reality. This is, of course, absurd. No one 
objects to the use of papier maché sets to represent western saloons 
or an actor’s drinking iced tea instead of the alcoholic beverage called 
for by the script. The distinction between these situations and the 
one before us is obvious. The set designer is not attempting, through 
nis depiction of the saloon, to sell us a saloon, nor is the actor, sipping 
at his drink, peddling bourbon. There is a world of difference be- 
tween a casual display of steaming “coffee” that is really heated red 
wine (again, because of television’s “technical difficulties”), and a 
commercial showing a closeup of what is actually red wine to the 
accompaniment of a claim that the high quality of the sponsor’s cof- 
fee is proved by its rich, dark appearance—which the viewer can 
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verify for himself simply by looking at the “coffee” on the screen. 
Similarly, an announcer may wear a blue shirt that photographs 
white; but he may not advertise a soap or detergent’s “whitening” 
gait tlad by pointing to the “whiteness” of his blue shirt. The dif- 
ference in all these cases is the time-honored distinction between a 
misstatement of truth that is material to the inducement of a sale 
and-one that is not. 

3. Respondents further contend, and the hearing examiner agreed, 
that, even if exaggerated, the claims for “Rapid Shave’s” moistening 
ability, as asserted nae the “sandpaper” demonstration, amount 
to no more than harmless “puffing.” We cannot agree. Pullin 
considered to be offered and understood as an expression of ne 

seller’s opinion only, which is to be discounted as such by the buyer, 

and on which no reasonable man would rely.” Prosser, Torts, § 90, 
p- 557 (2d ed. 1955). Thus, sellers may generally, though not univer- 
sally, assert that their products are “good,” “wonderful,” “dandy,” 
and the like,’ but only because the use of these adjectives is “not de- 
signed to affect the intellect” but is “merely an accepted technique 
for urging the prospect to close the deal.” Harper and McNeely, 
A Synthesis of the Law of Misrepresentation, 22 Minn. L. Rev. 939, 
1004-1005 (1938). The corollary of this proposition is that “puffing” 
does not embrace misstatements of material fact. At this point the 
law steps in to protect the buyer. 

“Puftine’ refers, generally, to an expression of opinion not made as a repre- 
sentation of fact. ... While a seller has some latitude in “puffing” his goods, 
le is not: authorized to misrepresent them or to assign to them benefits or 
virtttes they do not possess. Gulf Oil Corp. vy. Fedcral Trade Commission, 150 
F. 2d 106, 109 (C.A. 5) .14 

In ‘this’ context, the argument that respondents only indulged in a 
little harmless puffing is obviously out of place. They represented, 
unqualifiedly, that “Rapid Shave” will dramatically facilitate the 
shaving of sandpaper and that they were demonstrating this fact be- 
fore a television audience to prove it. Both of these were factual 
representations; neither is true.’° 


12 See, e.g., Carlay v. Federal Trade Oommission, 153 F, 2d 493 (C.A. 7) ; Prosser, Torts, 
$90, pp. 557-558 (2d ed., 1955) ; Williston, Contracts, § 1491 (1987 rev. ed., Williston 
and Thompson). 

18 See, e.g., Hogan v. McCombs Bros., 190 Ia. 640, 180 N.W. 770; Foote v. Wilson, 104 
Kans. 191, 178 P. 430; Cheetham v. Ferreira, 73 R.I. 425, 56 A. 2d 861. 

14 See also, Goodman v. Federal Trade Commission, 244 F. 2d 584 (C.A. 9),; Steelco 
Stainless Steel, Inc. v. Federal Trade Commission, 187 F.. 2d 693 .(C.A. 7). 

25 Respondents rely on Carlay Co. v. Federal Trade Commission, 153 F. 2d 493 (C.A.-7) 3 
Kidder Oil Co. v. Federal Trade Commission, 117 F. 2d 892 (C.A. 7); and Ostermoor ¢ 
Oo. v. Federal Trade Commission, 16 F. 2d 962 (C.A. 2). None is in point. In Carlay 
the court found that petitioner’s weight-reducing plan actually was relatively “easy,” as 
claimed. In Kidder the court concluded that it was permissible puffing to advertise that 
a lubricant was “perfect” and would permit a car to run an “amazing distance” without 
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VI. 


1. Respondent Bates raises several defenses pertaining to it alone. 
It suggests, first, that the Commission is without authority to enter 
an order against it because it is not engaged in commerce within 
the meaning of the statute. There is no dispute that Bates prepared 
and placed for showing, over national network television, these com- 
mercials for “Palmolive Rapid Shave,” a product distributed in inter- 
state commerce.’® In light of the precedents, one can hardly doubt 
the Commission’s jurisdiction over an enterprise so basic to the flow 
of goods into the national market. It has been held, to cite a few 
representative examples, that Commission jurisdiction extends to busi- 
nesses selling exclusively in intrastate commerce when they become 
participants in a combination to restrain interstate trade,” to regu- 
lations adopted by a local tobacco board of trade for the allotment 
of selling time to tobacco warehouses, since tobacco auctions are an 
integral part of interstate commerce in tobacco; *® to false and mis- 
leading representations made in an effort to obtain salesmen, because 
such representations constituted a part of the preliminary negotia- 
tions leading up to sales in interstate commerce and could not be 
separated from those sales; ® and to a widely advertised. automobile 
sales financing plan, even though it related solely to financing intra- 
state transactions between local dealers and their customers, because 
the plan and its advertising were an integral part of a national 
scheme of mass production and distribution.° The relation of Bates 
to the movement of goods in interstate commerce is no more tenuous 


additional lubricants. These cases do not involve the kind of factual distortion presented 
here. 

Nor are respondents aided by the language in Ostermoor concerning puffing.. The court’s 
remarks on puffing were only general observations as to the framing of an order, while 
reversal of the Commission’s order was based,on insufficiency of the evidence.. Respond- 
ents thus err in construing Ostermoor’s value as a precedent for this case. Furthermore, 
the interpretation which respondents urge for that case, and the result for wnich they 
contend here, are inconsistent with the prevalent judicial and administrative policy of 
restricting, rather than expanding, so-called puffing. ‘See, e.g., Kabatchnick v. Hanover- 
Elm Bldg., Corp., 328 Mass. 341, 103 N.E. 2d 692; Prosser, Torts, § 90, p. 559 (2d ed., 
1955) ; Williston, Contracts, § 1494, p. 4169 (1987 rev. ed., Williston and Thompson). 

4¢ Bates has, with commendable forthrightness, long since admitted these facts. See, 
e.g., “Motion by Respondent Ted Bates & Company, Inc. to Dismiss the Complaint as to 
It Upon the Ground That the Evidence Adduced Fails To Support the Charges Made in 
the Complaint,” at p. 15. : 

a7 Federal Trade Commission v. Cement Institute, 333 U.S. 683, 695-696. 

18 Asheville Tobacco Board of Trade, Inc. v. Federal Trade Commission, 263 F. 2a 502, 
507-508 (C.A. 4). 

1° Progress Tailoring Co. v. Federal Trade Commission, 153 F. 2d 103, 105 (C.A. 7). 


20 Ford Motor Oo. v. Federal Trade Commission, 120 F. 2d. 175, 183 (C.A, 6), cert. 
denied, 314 U.S. 668. 
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or less direct than was the corresponding relation in any of the situ- 
ations mentioned above. 

2. Bates argues additionally that it should not be held responsible 
for the illegality of the “Rapid Shave” commercials, since it acted 
merely as an agent for Colgate-Palmolive in preparing and placing 
them. We find this a curious contention. Bates not only carried 
these commercials to the television network; it originated the idea 
for the “sandpaper tests” in the first place.22. We know of no doctrine 
that permits one to evade liability for actions for which he is as 
directly responsible as this, regardless of whether he acted solely in 
his own interest or also for the benefit of another.* Bates’ argument 
is merely another variation of the oft-repeated effort to avoid responsi- 
bility for a violation of the statute by shifting it to another. These 
attempts are uniformly unsucessful. Thus, even though a respond- 
ent does not directly engage in unlawful activity, it may be held to 
have violated the Act if it has provided others with the means of 
doing so.* Even on an interpretation of the facts highly favorable 
to Bates, it has done at least this much. Or, to cite another instance, 
if a corporate officer has participated in the planning or execution 
of unfair trade practices by his corporate master, the status of the 
corporation as an indepedent legal entity is no barrier to an order 
running against him as an individual.” All that is necessary to 
establish liability in this type of case is that the corporate officer “be 
shown to have had such connection with the wrong as would have 
made him an accomplice were it a crime, or a joint tortfeasor, were 
the corporation an individual.” Federal Trade Commission v. Stand- 
ard Education Soc’y, 86 F. 2d 692, 695 (C.A. 2), modified, 302 U.S. 
112. The facts leave no doubt that Bates’ part in the creation and 
dissemination of the “Rapid Shave” commercials satisfies this test. 

3. Bates has suggested that these principles are inapplicable to it 
because it did not know its “sandpaper test” commercials would be 
held to be false and misleading, and it therefore did not intentionally 
violate the Act. It is so well settled that there is no necessity to 


21 Bates’ reliance on Federal Trade Commission v. Bunte Brothers, Inc., 312 U.S. 349, 
is misplaced. There the sole activity involved was the marketing of a product exclusively 
within the borders of a single state. Here respondent has prepared and placed advertise- 
ments knowing that they would be shown nationwide in the promotion of a product sold 
in interstate commerce. The Bunte case is thus not in point. 

22 See “Motion by Respondent Ted Bates & Company, Inc.,” supra note 16, at p. 18. 

23In fact, the general rule seems quite to the contrary. See, ¢.g., American Law Insti- 
tute, Restatement of Agency, Second, §§ 3438, 348, 350 (1958). 

2% See, e.g., Federal Trade Commission y. Winsted Hosiery Co., 258 U.S. 488; C. Howard 
Bunt Pen Oo. v. Federal Trade Commission, 197 F. 2d 273 (C.A. 3). 

2 See, e.g., Federal Trade Commission v. Standard Education Soc’y, 802 U.S. 112; Con- 
sumer Sales Corp. v. Federal Trade Commission, 198 F. 2d 404 (C.A. 2), cert. denied, 344 
U.S. 912; Gelb v. Federal Trade Commission, 144 F. 2d 580 (C.A. 2) ; Guarantee Veteri- 
nary Oo. y. Federal Trade Commission, 285 Fed. 853 (C.A. 2). 
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prove intent to deceive in establishing a violation of the Act ** that 
this contention can only be regarded as frivolous. 


VII. 


We arrive finally at the question of the scope and content of the 
order to be issued against Colgate-Palmolive and Ted Bates. Re- 
spondents were apprised of the order proposed by counsel support- 
ing the complaint as early as March 20, 1961, when it was filed with 
the Secretary of the Commission. The question was raised and dis- 
cussed on April 6, 1961, in oral argument before the hearing examiner. 
Counsel for all parties argued the matter in their briefs on appeal, 
and the subject was considered again in oral argument before the 
Commission. Respondents have thus not only had fair notice and 
ample opportunity to make known their views concerning the breadth 
of the order; they have done so. The Commission has carefully con- 
sidered all of respondents’ views and objections to the form, content, 
and scope of the proposed order and is fully justified in promulgating 
its order without further delay. 

The appropriate scope of the order must be determined in the con- 
text of the statute and the authoritative precedents. Section 5 of the 
Act states that “Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are declared unlaw- 
ful” (emphasis added). 15 U.S.C. §45(a)(1). It empowers the 
Commission to prevent parties within its jurisdiction “from using 
unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce” (emphasis added). 15 U.S.C. § 45(a) 
(6). It further declares that, if the Commission finds that the meth- 
od of competition or act or practice in question is of the prohibited 
sort, it shall issue an order requiring the respondent “to cease and 
desist from using such method of competition or such act or practice” 
(emphasis added). 15 U.S.C. § 45(b). The clear implication of this 
language—especially in its differentiation between “acts” and “prac- 
tices”—is that the Commission’s authority to ascertain and prevent 
violations of the statute extends beyond the unique facts of a given 
case to the more general and significant problem of the “method” 
of competition or trade “practice” involved. 

The cases bear out this interpretation. The courts have given the 
Commission broad authority to tailor the remedy to the violation 


20 See, €.g., Federal Trade Commission v. Algoma Lumber Co., 291 U.S. 67; Koch v. 
Federal Trade Commission, 206 F. 2d 311 (C.A. 6); Gimbel Bros., Inc. v.. Federal Trade 
Commission, 116 F. 24 578 (C.A. 2); L. &€ CO. Mayers Oo. v. Federal Trade Commission, 
97 BF. 2d 865 (C.A. 2). 
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found.” The language of the cases, like the statute, has always em- 
ployed the generic term “practices,” and it has frequently been made 
clear that the Commission’s authority—indeed, its obligation—in 
framing an order extends to the prevention of unfair types or forms 
of conduct rather than merely isolated acts.® For the reasons set 
forth below, we think the public interest compels the entry of an 
appropriately broad order here. 

This case did not come to us vacuum-packed. The violations of law 
found here cannot be treated as isolated, discrete phenomena. As has 
already been noted, the problem of deceptive television advertising, 
although recent in origin, is making its appearance on the Commis- 
sion’s docket with increasing frequency. Although most of the cases 
have ended in orders based on consent agreements ” reciting, as is cus- 
tomary, that respondents in no way admit illegality, they nonetheless 
indicate the prevalence and growing seriousness of the problem. It 
is a problem with which both respondents have had prior experience. 
Against this factual background, the Commission: would be derelict in 
its duty to protect the public if the order were confined merely to ad- 
vertisements for “Rapid Shave” or to the use of mock-ups made of 


27 For example: 

“Tf the Commission is to attain the objectives Congress envisioned, it cannot be re- 
quired to confine its road block to the narrow lane the transgressor has traveled; it must 
be allowed effectively to close all roads to the prohibited goal, so that its order may not 
be by-passed with impunity. Moreover, ‘[t]he Commission has wide discretion in its choice 
of a remedy deemed adequate to cope with the unlawful practices’ disclosed. Jacob Siegel 
Co. v. Federal Trade Comm/’n, 327 U.S. 608, 611 (1946). Congress placed the primary 
responsibility for fashioning such orders upon the Commission, and Congress expected the 
Commission to exercise a special competence in fomulating remedies to deal with problems 
in the general sphere of competitive practices. Therefore we have said that ‘the courts 
will not interfere except where the remedy selected has no reasonable relation to the 
unlawful practices found to exist.’ Id., at 613.” Federal Trade Commission v. Ruberotd 
Co., 343 U.S. 470, 473. 

23 For example: 

“TT]he Commission’s power would be limited indeed if it were restricted to enjoining 
unfair acts of competitors only as evidenced in the past. To be of any value the order 
must proscribe the method of unfair competition as well as the specific acts by which it 
has been manifested. In no other way could the Commission fulfill its remedial function.” 
Hershey Chocolate Corp. v. Federal Trade Commission, 121 F. 2d 968, 971-972 (C.A. 3). 

“Commission orders are not designed to punish for past transgressions, but are designed 
as a means for preventing ‘illegal practices in the future.’ Federal Trade Commission v. 
Ruberoid Co., supra, 343 U.S. at page 473. ... To the end that the Commission may 
achieve that purpose, its orders may prohibit not only the further use of the precice prac- 
tice found to have existed in the past, but also the future use of related and similar 
practices.” Niresk Industries, Inc. v. Federal Trade Commission, 278 F. 2d 337, 343 
(CLASP). 

2 Mennen Oo., D. 8146, May 4, 1961; Aluminum Company of America, D. 7735, March 
4, 1961; Hversharp, Inc., D. 7811, Sept. 30, 1960 ; Standard Brands, Inc., D. 7737, June 1, 
1960; Brown & Williamson Tobacco Co., D. 7688, Feb. 24, 1960; Max Factor & Co., 55 
¥.T.C. 1328: Adell Chem. Oo., 54 F.T.C. 1801; American Chicle Oo., 54 F.T.C. 1625; 
Lanolin Plus, Inc., 54 F.T.C. 446. 

Two cases, Colgate-Palmolive Co., D. 7660, March 9, 1961; and Hutchinson Chemical 
Corp., 55 F.T.C,.1942, have been fully litigated before the Commission. ; 

80 As to Colgate-Palmolive, see Colgate-Palmolive Co., D. 7660, March 9, 1961. As to 

Ted Bates, see Standard Brands, Inc., D. 7737, June 1, 1960; Brown € Williamson To- 


uacco Co., D. 7688, Feb. 24, 1960. 
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plexiglass and sand. So narrow a conception of the appropriate scope 
of the remedy in this type of case would necessitate a separate suit to 
terminate each of the myriad subtly distinct forms that deceptive de- 
pictions and demonstrations may take—an intolerable result from the 
standpoint of the public interest. Rather, in the face of widespread 
and increasing use of deceptive and unfair advertising practices in 
television,! we are “obliged not only to suppress the unlawful practice 
but to take such reasonable action as is calculated to preclude the 
revival of the illegal practices.” Mederal Trade Commission v. Na- 
tional Lead Co., 352 U.S. 419, 480. We can achieve this end simply 
by following the words of the statute and banning repetition of the 
“practice” found unlawful. That is a narrower and more limited 
prohibition than the Supreme Court has already upheld in affirming 
the Commission’s authority, “as a prophylactic and preventive meas- 
ure,” to enjoin not only the practices found to be violations but also 
other “like and related” practices. Federal Trade Commission v. 
Mandel Bros., Inc., 359 U.S. 385, 393. 

We conclude that the order cannot be confined to a single product 
or a single means of deception. We think, however, that counsei sup- 
porting the complaint ask for too much when they seek, in addition to 
a ban against false and deceptive depictions and demonstrations, a 
prohibition against “[m]isrepresenting in any manner the quality or 
merits of any ... product.” * So broad and indefinite a command 
would be most difficult to obey, even in the best of faith, and it will 
be omitted from the order. We think a more narrow and specific pro- 
hibition should suffice here. Accordingly, our order will—in addition 
to the provisions already discussed—prohibit, in general, the misrep- 
resentation of the quality or merits of “Rapid Shave,” or any other 
shaving cream. 

In sum, we have carefully considered the form, scope, and content 
of the order and are fully satisfied that it is fair and reasonable, nec- 
essary and appropriate to prevent recurrence of the illegal practices 
found, sufficiently specific and concrete to permit ready compliance, 
and no broader than protection of the public requires. 

In addition to the findings of fact and conclusions stated in its 
opinion, the Commission adopts the following: 


FINDINGS OF FACT 


1. Respondent. Colgate-Palmolive Company is a corporation, or- 
ganized, existing, and doing business under and by virtue of the laws 


81 Besides the many that have come to our attention as the result of applications for 
complaints and our own investigations, we are informed by counsel for respondents that 
use of mock-ups in television commercials, apparently indiscriminately, is common practice. 

2 “Proposed Findings, Conclusions and Order’ of Counsel Supporting the Complaint. 
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of the Stateof Delaware, with its principal office and place of business 
located at 300 Park Avenue, New York, New York. 

2. Respondent Ted Bates & Company, Inc., is a corporation, or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 666 Fifth Avenue, New York, New York. 

3. Respondent Colgate-Palmolive Company is now, and for some 
time last past has been, engaged in the manufacture, advertising, 
offering for sale, sale, and distribution of a shaving cream designated 
“Palmolive Rapid Shave,” and various other products, to distributors 
and to retailers for resale to the public. 

4. In the course and conduct of its business, respondent Colgate- 
Palmolive Company now causes, and for some time last past has caused, 
its “Palmolive Rapid Shave” when sold, to be shipped from its fac- 
tories or plants in the various states of the United States to purchasers 
located in various other states of the United States and in the District 
of Columbia, and maintains, and at all times relevant has maintained 
a substantial course of trade in “Palmolive Rapid Shave,” in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

5. In the course and conduct of its business, at all times relevant, 
respondent Colgate-Palmolive Company has been in substantial com- 
petition in commerce with corporations, firms, and individuals in the 
sale of shaving cream. 

6. Respondent Ted Bates & Company, Inc., is now, and for some 
time last past has been, an advertising agency of respondent Colgate- 
Palmolive Company, and now prepares and places, for some time last 
past has prepared and placed, for publication, advertising material, 
including television commercials but not limited to those described 
below, to promote the sale of “Palmolive Rapid Shave” and other 
products. 

7. On behalf of respondent Colgate-Palmolive Company, respond- 
ent Ted Bates & Company, Inc., originated, prepared, and placed, for 
showing over national network television, television commercials deal- 
ing with “Palmolive Rapid Shave,” which commercials were shown 
over a nationwide television network during the latter part of 1959 
and also over a number of local television stations throughout the 
United States, in connection with the advertising, offering for sale, 
sale, and distribution of “Palmolive Rapid Shave” in commerce. 

8. Respondents, by means of these television commercials, have 
represented directly or by implication, that the “moisturizing” action 
of “Palmolive Rapid Shave” is such that by application of that 
product to the surface of very coarse, dry sandpaper it is possible 
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immediately thereafter to shave off the rough surface of the sandpaper 
with a single stroke, and that this demonstration proves the “moistur- 
izing” properties of “Palmolive Rapid Shave.” 

9. What was represented to be sandpaper in these television com- 
mercials was in reality a “mock-up” composed of plexiglass to which 
sand had been applied, especially made for use in the demonstrations 
depicted in these commercials, and was not in fact sandpaper. 

10. The visual appearance of the purported sandpaper, which was 
actually a “mock-up,” as well as the accompanying commentary, in 
these “Palmolive Rapid Shave” commercials create the impression that 
the viewer is observing the shaving of a very coarsely textured sand- 
paper, most closely resembling the type of sandpaper commonly de- 
nominated “extra coarse.” 

11. These commercials clearly convey the impression that very 
coarse pieces of sandpaper are actually being shaved with a single 
stroke, during the demonstrations depicted, immediately after applica- 
tion of “Palmolive Rapid Shave” to their dry surfaces. 

12. Sandpaper of the variety apparently depicted in these commer- 
cials cannot successfully be shaved immediately after application of 
“Palmolive Rapid Shave” to its surface, even with a number of strokes 
under heavy pressure; sandpaper of the variety apparently depicted 
in these commercials cannot successfully be shaved within one to three 
minutes after application of “Palmolive Rapid Shave,” even with a 
number of strokes under heavy pressure; no piece of sandpaper of the 
variety apparently depicted in these commercials that appears in the 
record has been shaved genuinely clean, as the television “mock-up” 
was, regardless of the interval allowed after application of “Palmolive 
Rapid Shave;” one reason why real sandpaper was not used in the 
“Palmolive Rapid Shave” commercials was that it required too long 
a soaking period before effective shaving was possible. 


CONCLUSIONS 


1. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 

2. The television commercials described above are false, misleading, 
and deceptive, within the meaning of the Federal Trade Commission 
Act, in that they represent that the “moisturizing” properties of 
“Palmolive Rapid Shave” are such that it is possible immediately 
after application of “Palmolive Rapid Shave” to very coarse, dry 
sandpaper to shave off the rough surface of that sandpaper with a 
single stroke, when this is not in fact possible, and that sandpaper of 
the variety depicted is actually being shaved in the manner depicted 
im the televised demonstrations, when in reality the thing being shaved 
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is a “mock-up” composed of plexiglass to which sand has been applied, 
especially made for use in the demonstrations depicted in these 
commercials. 

3. The use by respondents of the aforesaid false, misleading, and 
deceptive representations has had, and now has, the capacity and 
tendency to mislead members of the purchasing public into the erro- 
neous and mistaken belief that those representations were and are true, 
and into the purchase of substantial quantities of “Palmolive Rapid 
Shave” by reason of such erroneous and mistaken belief. As a con- 
sequence, substantial trade in commerce has been, and may be, unfairly 
diverted to respondent Colgate-Palmolive Company from its competi- 
tors, and substantial injury has thereby been done, and may be done, to 
competition in commerce. 

4. The aforesaid acts and practices of the respondents have been, 
and may be, to the prejudice and injury of the public and of respond- 
ent Colgate-Palmolive’s competitors, and constituted, and continue to 
constitute, unfair and deceptive acts and practices and unfair methods 
of competition, in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 

5. In the discharge of the Commission’s obligation to preserve com- 
petition and protect the public against false, deceptive, or unfair 
advertising practices of the type here found to be unlawful, it is 
necessary to prohibit respondents, in advertising not only “Palmolive 
Rapid Shave” but any other product, from further use of representa- 
tions, by pictures, depictions, or demonstrations, either alone or ac- 
companied by oral or written statements, that do not genuinely repre- 
sent what they purport to represent and do not prove what they 
purport to prove above the quality or merits of a product. 

In accordance with is findings of fact, opinion, and conclusions of 
law, the Commission hereby promulgates the following: 


FINAL ORDER 


It is ordered, That respondents Colgate-Palmolive Company, a 
corporation, and its officers, and Ted Bates & Company, Inc., a corpo- 
ration, and its officers, and the agents, representatives, and employees 
of respondents, directly or through any corporate or other device, in 
the advertising, offering for sale, sale, or distribution of shaving cream 
or any other product, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

Representing, directly or by implication, in describing, explaining, 
or purporting to prove the quality or merits of any product, that 
pictures, depictions, or demonstrations, either alone or accompanied 
by oral or written statements, are genuine or accurate representations, 
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depictions, or demonstrations of, or prove the quality or merits of, any 
product, when such pictures, depictions, or demonstrations are not 
in fact genuine or accurate representations, depictions, or demonstra- 
tions of, or do not prove the quality or merits of, any such product. 
. And further, in the advertising, offering for sale, sale, or distribu- 
tion of “Palmolive Rapid Shave,” or any other shaving cream, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, from:~ 

Misrepresenting, in any manner, directly or by implication, the 
quality or merits of any such product. 

It is further ordered, That respondents, Colgate-Palmolive Com- 
pany and Ted Bates & Company, Inc., shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


INTERLOCUTORY ORDERS, ETC. 


UNION CARBIDE CORPORATION 
Docket 6826. Order, July 3, 1961 


Order denying respondent’s motion to file brief in reply to answering brief of 
complaint counsel. 

Counsel for respondent by oral motion to the Commission on June 
28, 1961, having requested leave to file a brief in reply to the answer- 
ing brief of counsel supporting the complaint; and 

The Commission having duly considered said request : 

It is ordered, That the motion of respondent for leave to file a reply 
brief be, and it hereby is, denied. 

Commissioner Elman dissents from the decision of the Commission 
and is of the opinion that respondent should be granted leave to file 
a reply brief with leave to counsel supporting the complaint to file an 
answer thereto. 


SIDNEY J. KREISS, INC., ET AL. 
Docket 7264. Order and Opinion, July 10, 1961 


Order, with opinion, denying motion for modification of desist order of May 19, 
1960, 56 F.T.C. 1421, to permit use of trade names of fashion designers in 
connection with sale of hosiery. 


OPINION OF THE COMMISSION 


In a petition filed March 22, 1961, respondents in this proceeding 
request that the Commission add a provision to its order to cease and 
desist permitting respondents under circumstances designated in such 
motion to use the trademarks or trade names of certain fashion de- 
signers in connection with their sale of hosiery or, in the alternative, 
that the order be set aside and that respondents be given an opportu- 
nity to be heard on this issue. Counsel supporting the complaint 
has filed an ‘answer in opposition thereto, 

As grounds for their motion, respondents contend, in substance, (1) 
that there was no express finding nor is there any evidence to support a 
finding that the use of. said. trademarks or trade names, alone and 
without further wording, constitutes a representation which j is in vio- 
lation of the Federal Trade Commission Act, and (2) that industry 
practice demonstrates that the use of said aden aris or trade names 
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does not, by implication, represent that the hosiery bearing these 
trademarks was designed and created by the persons whose names 
constitute the trademarks. 

The Commission’s decision issued in this proceeding on May 19, 
1960, and the order to cease and desist has become final by operation 
of Section 5(g) (1) of that Act. Such order requires respondents to 
cease representing directly and by implication that their hosiery has 
been created, designed, styled or manufactured by anyone other than 
the respondents or the person who actually did create, design, style or 
manufacture such hosiery. This order is based on evidence which 
shows that respondents engaged in the practices of representing that 
their hosiery was created, designed or styled by certain fashion de- 
signers and that such Pipe cieat ations are false and misleading. 

It is well settled that the Commission may frame its order broadly 
enough to prohibit an unfair practice in any form. The require- 
ment of the order, among other things, that respondents cease using 
the trademarks of fashion designers in the sale of their hosiery with- 
out appropriate qualification or disélogure,’ is necessary to achieve 
that purpose. | 

Respondents, in the motion presently before us, do not contend 
that their hosiery is now designed, created or styled by the fashion 
designers whose trademarks they desire to use nor have they made any 
attempt to show that the use of said trademarks without further word- 
ing would not have a tendency and capacity to deceive. Their prin- 
cipal argument in this connection, that it is the practice in the hosiery 
industry to use the trademarks of fashion designers, provides no justi- 
fication for modification of an order so as to permit respondents to 
engage in a sales practice shown to be unlawful. Moreover, respond- 
ents make no showing that hosiery sold by other members of the in- 
dustry which bears the trademarks-of fashion designers, is not in fact 
designed, created or styled by said designers. 

Under the circumstances, we conclude that the respondents have 
not made the requisite showing of a change in condition of fact or of 
law nor have they demonstrated a probability that the public interest 
requires the action requested. 

Respondents have made a request for oral argument, but it appears 
that the briefs are entirely adequate to fully advise the Commission 
as to the matters in issue and that no useful ae would be served 
thereby. | 

The Commission having determined. that.:respondents’ motion pro- 
vides no basis for reopening the ‘proceeding, said motion must there- 
fore be denied. 
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ORDER 


This matter having been heard on respondents’ motion filed on 
March 22, 1961, requesting modification of the order to cease and 
desist contained in the initial decision, as adopted by the Commission 
on May 19, 1960, and requesting oral argument, and upon the answer 
in opposition to the motion filed by counsel supporting the complaint; 
and 

The Commission having concluded, for the reasons stated in its 
accompanying opinion, that respondents’ motion does not constitute a 
sufficient showing as contemplated under Section 5 of the Federal 
Trade Commission Act that conditions of fact or law may have so 
changed as to justify the action requested, or that the public interest 
so requires: 

It is ordered, 'That respondents’ motion filed on March 22, 1961, and 
request for oral argument be, and they hereby are, denied. 


DIAMOND CRYSTAL SALT CO. 
Docket 7328. Order, July 11, 1961 


Order modifying desist order of Feb. 4, 1960, 56 F.T.C. 818. 


The respondent having filed a petition on June 7, 1961, which re- 
quests that the Commission approve the respondent’s proposed pur- 
chase of certain package manufacturing machinery and patents at- 
tendant thereto, the land and building housing such machinery, and 
the existing inventory now owned by three affiliated companies known 
as Unit-Packet Corporation, Packet Products Corporation and Hoag- 
Russell Company, which concerns have been engaged in the sale of 
salt in small packets designed for use as individual servings; and 

The Commission having issued its decision in this proceeding on 
February:4, 1960, containing its order to divestand to cease and desist, 
which order, among other things, prohibits the respondent from ac- 
quiring any time during the succeeding ten years the assets or share 
capital of any corporation in commerce and engaged in the business 
of producing and/or distributing salt; and the Commission having 
accordingly determined that respondent’s petition should be treated 
as a request that the order be duly modified to exclude the above pur- 
chase from its purview ; and 

It appearing from the facts stated in the petition and in the answer 
filed by counsel supporting the complaint, which joins in the request 
that.thepetition be granted, that.there is no reasonable probability that 
any of the anticompetitive effects proscribed by the relevant statute 
will result from the proposed purchase, and the Commission having 
further determined that the public interest now requires that this 
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proceeding be reopened solely for the purpose of altering and modify- 
ing the order so that it shall not prohibit the respondent from effec- 
tuating such acquisition : * 

It is ordered, That this proceeding be, and it hereby is, reopened 
and that paragraph 4 of the order to divest and to cease and desist be, 
and it hereby is, modified to read as follows: 

(4) It is further ordered, That for a period of ten years from Feb- 


ruary 4, 1960, the respondent shall cease and desist from acquiring, . 


directly or indirectly, through subsidiaries or otherwise, by merger, 
consolidation, or purchase, the physical assets, stock, share capital of, 
or any other interest in any corporation, in commerce, engaged in the 
business of producing and/or distributing salt in any form, specifically 
including salt in a dry state produced by any dry mining method, or 
produced by any evaporation method, and salt in brine; provided, how- 
ever, that the respondent shall not be prohibited hereby from effectu- 
ating the proposed purchase of the assets referred to in the first para- 
graph of the Commission’s order ruling on the petition filed by the 
respondent on June 7, 1961. 


J. & H. STOLOW, INC., ET AL. 


Docket 7569. Order, Aug. 8, 1961 


Order on recommendation of hearing examiner, granting respondents’ request to 


amend desist order of Dec. 19, 1959, 56 F.T.C. 674, and substituting modified ~ 


order. 


This proceeding having been reopened and the matter referred to a 
hearing examiner for the purpose of receiving evidence in support of 
and in opposition to the respondents’ request for modification of the 
consent order to cease and desist contained in the hearing examiner’s 
initial decision, filed November 5, 1959, which decision became the 
decision of the Commission on December 19, 1959; and 

The Commission having considered the evidence received and having 
determined that the recommendation of the hearing examiner to grant 
respondents’ request to amend the cease and desist. order is justified and 
should be adopted and that respondents’ alternative request to rescind 
the order should be denied : 

It is ordered, That respondents’ request for a modified order made 
in their motion of October 12, 1960, be, and it hereby is, granted. 

It is further ordered, That respondents’ alternative request that the 
Consent Order be rescinded made in their motion of October 12, 1960, 
be, and it hereby is, denied. . 

[tis further ordered, That the hearing examiner’s initial decision, 
filed November 5, 1959, and the Commission’s decision adopting ‘it, 
issued December 18, 1959, be, and they hereby are, modified by striking 


- INTERLOCUTORY ORDERS, ETC. - 1483 


the order contained in such initial decision and substituting therefor 
the following: 
ORDER 


It is ordered, That respondents, J. & H. Stolow, Inc., a corporation, 
and its officers, and Julius Stolow, individually and as an officer of 
said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the sale of postage or other stamps or of adhesive labels 
having the appearance of postage stamps, in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing that stamps and adhesive labels having the appear- 
ance of postage stamps are valid stamps, unless such stamps and labels 
are, or were, valid for the payment of some type of internal or external 
mail service, or were produced under the authority of authorized offi- 
cials of a recognized or existing government. 

2. In connection with the advertising and offering for sale of specific 
stamps or adhesive labels failing to reveal: 

(a) That such stamps or labels are not valid for or were not issued 
for postal use, or were not issued by a government recognized by the 
United States, when such are the facts. 

(b) Clearly and conspicuously in advertising that nothing therein is 
to be construed as a representation that the stamps offered are pres- 
ently valid for postal use, or that they are stamps issued by a govern- 
ment recognized by the United States. 

This order shall not apply to institutional or other advertising which 
does not offer for sale any specific stamp or stamps. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
Sion a report, in writing, setting forth in detail the manner and form 
in which they have complied with the modified order to cease and desist. 


KEEN FRUIT CORPORATION 


Docket 7918. Order, Aug. 10, 1961 


Order reopening the record and modifying the consent agreement and initial 
decision by inclusion therein of the “stipulation” below set forth. 


Counsel for respondent by motion filed July 25, 1961, having re- 
quested that certain material included in said motion and referred to 
as a “Stipulation” be made a part of the record in this proceeding, and 
counsel supporting the complaint having, in effect, joined in said mo- 
tion by urging that it receive prompt and considerate attention; and 

~The Commission having heard and considered said request and hav- 


1484 FEDERAL TRADE COMMISSION DECISIONS 


ing determined that the public interest requires alteration of the record 
in the manner requested : 

It is ordered, That this proceeding be, and it hereby is, reopened 
and that the record be, and it hereby is, altered and modified by the 
inclusion therein of the following “Stipulation” as a part of the consent 
agreement and initial decision. 

Paracrary 1. Respondent has expressed its willingness to enter 
into.a consent agreement directed toward the entry by. the Commission 
of a cease and desist order herein, provided: (a) that the present stipu- 
lation is incorporated in and made a part of said consent agreement; 
(b) that it is agreed that the intent of the parties hereto is that said 
cease and desist order shall be limited in its application to the specific 
act and practices set forth in paragraph two, below, and construed 
to cover only said acts and practices. 

Par. 2. The specific acts and practices complained of by the Com- 
mission in its complaint issued herein on June 3, 1960, are as follows: 

First: Sales of fresh citrus fruit by respondent to direct buyers, 
other than brokers, and the allowance or payment of a brokerage or 
commission, or a discount in lieu thereof, on such sales. 

Second: Sales of fresh citrus fruit by respondent to brokers and the 
allowance or payment of a brokerage or commission, or a discount in 
leu thereof, on such sales. These practices include: 

(a) Instances where such allowances or payments are separately 
made by check, or otherwise; or 

(b) Instances where the broker deducts said brokerage, commission, 
or allowance from the invoice price before remitting payment there- 
for; or 

(c) Instances where such allowances or payments are deducted from 
the sale price and the broker is given a net billing reflecting such 
brokerage or commission. 

Par. 3. Nothing herein contained shall be construed as prohibit- 
ing the industry trade practice custom and usage of respondent giving 
or allowing other bona fide Florida fresh citrus fruit packers and 
shippers inter-packing house discounts or making inter-changes of 
fruit with such packers and shippers. This paragraph is intended to 
be applicable only to those packers and shippers who are regularly 
engaged in the business of packing fresh citrus fruit. . 

Par. 4. The present stipulation shall (a) become a part of the 
consent agreement herein, and shall be and remain.a part thereof and 
(b) shall be conclusive and binding upon the parties hereto for all 
purposes to the same extent and effect as the consent agreement en- 
tered into herein. 
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[tis further ordered, That respondent herein shall, within sixty (60) 
days after service upon it of this order, file with fae Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist. 


BERNARD LOWE ENTERPRISES, INC., ET AL. 
Docket 7673 
ATLANTIC RECORDING CORPORATION, ET AL. 
Docket 7711 
VEE-JAY RECORDS, INC., ET AL. 
Docket 7767 
AM-PAR RECORD CORP., ET AL. 
Docket 7778 
CARLTON RECORD CORPORATION, ET AL. 
Docket 7825 
Order, December 5, 1961 


Order denying request by trade association for leave to intervene as amicus 
curiae in payola cases. 


American Record Manufacturers and Distributors Association, by 
petition filed November 13, 1961, having requested leave to intervene 
as amicus curiae in the above proceedings and to file a brief and 
participate in oral argument in the petitions to reopen the proceedings 
and set aside the decisions and orders filed therein ; and 

The Commission having determined that in all the circumstances 
the request for leave to intervene as amicus curiae in this matter. has 
not been justified : . 

It is ordered, That the petition of American Record Manufacturers 
and Distributors Association for leave to intervene in these proceed- 
ings as amicus curiae be, and it hereby i is, denied. 


. By the Commission, Commniesiotar Elman dissenting. 
Orders,: with. opinions, denyingrespondents’ -petitions to reopen and: set aside 
desist orders of June 1, 1960, in payola cases, 56 F.T.C. 1115, 1341, 1523; 
57 F.T.C. 316, 458. +s) 
-. Counsel for respondents Be ae filed Pa dates given in foot- 
note] . |. having requésted the Commission to reopen these proceed- 


teehnorey oath dev odd: 
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ings and set aside the orders to cease and desist issued March 24, 1960, 
and the opportunity to orally argue said requests,* and 

The Commission having duly considered said requests and the op- 
position thereto filed by counsel supporting the complaint, and 
having determined that there has been no showing made from which 
the Commission might conclude that changed conditions of fact or 
law or the public interest require reopening these matters for the pur- 
pose of setting aside the orders to cease and desist : 

It is ordered, That respondents’ petitions: and requests for: oral 
argument be, and they hereby are, denied. 

By the Commission, Commissioner Elman dissenting. 

Commissioner Erman, dissenting : 

I find myself unable to concur in the disposition of these five “pay- 
ola” cases. 

In 1959 and 1960 the Commission issued over 100 “payola” com- 
plaints, the great majority of which—including these five—were dis- 
posed of by entry of consent orders. A small number, however, 
were contested. On September 13, 1960, Congress enacted Public 
Law 86-752 (74 Stat. 895, 47 U.S.C. 317), which amended the Com- 
munications Act of 1934 so as make failure to disclose the facts 
of such “payola” transactions a criminal offense. Since that amend- 
ment constituted an effective and sufficient deterrent against future 
violations, the Commission concluded that further prosecution of 
“pnayola” cases was unnecessary and not in the public interest. Ac- 
cordingly, it dismissed the contested “payola” complaints that were 
still pending. 7 

By their requests here the respondents are merely asking to be put 
on the same basis as their competitors, with respect to whom the 
Commission dismissed charges, without, resolving their merits, solely 
because of the intervening enactment of Public Law 86-752. These 
respondents, also, have never been found to have violated the law 
as alleged in the complaints. The consent orders to which they agreed 
contain the standard recitals that they are “for settlement purposes 
only and do not constitute admissions that the law has been violated.” 
These respondents have filed compliance reports and, so far as ap- 
pears, are obeying the law. If, as to their competitors, the statute is 
a sufficient restraint against resumption of “payola” practices, as the 
Commission has already decided, it is also a sufficient restraint as to 
these respondents. Refusal to vacate the consent orders against the 
respondents penalizes them, in effect, for having cooperated with the 


*Petitions were filed by the various respondents on the following dates: Bernard Lowe 
Enterprises, Inc., et al., D. 7673, on Oct. 31; Atlantic Recording Corp., et al., D. 7711, 
and Vee-Jay Records, Inc., et al., D. 7767, on Nov. 2,‘and Am-Par Record Corp., et al., 
D. 7778, on Sept. 27... Carlton Record Corp., et al., D. 7825, filed a letter on Sept. 27 
which was treated as a motion. er < 

Requests for oral argument were made by the first three respondents. 
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Commission. The denial of relief here brings about a disparate and 
inequitable treatment of competitors which, in my opinion, is neither 
required by law nor justifiable in the public interest. 


THE QUAKER OATS COMPANY 
Docket 8112 Order, December 11, 1961 
Interlocutory order directing issuancé of supplemental complaint 


This matter having been heard upon an interlocutory appeal filed by 
counsel supporting the complaint, alleging error by the hearing exam- 
iner in refusing to certify to the Commission a request that the com- 
plaint be amended by the addition of an allegation that the respondent 
has violated Section 5 of the Federal Trade Commission Act, and 
upon the respondent’s answer in opposition thereto; and 

It appearing that the complaint now charges the respondent with 
having violated Section 2(a) of the amended Clayton Act and that the 
proposed amendment is thus not within the scope of the proceeding 
initiated by the original complaint; and 

It further appearing that in the circumstances the request for 
amendment presented a matter wholly outside the authority of the 
hearing examiner to consider but peculiarly within the administrative 
discretion of the Commission to determine, and that the hearing 
examiner’s refusal to certify it to the Commission for such deter- 
mination was clearly erroneous; and 

The Commission having treated the matter as though it had been 
properly certified and having found upon its consideration of all in- 
formation available to it that it has “reason to believe” that the 
respondent has violated Section 5 of the Federal Trade Commission 
Act by selling oat flour at below cost or unreasonably low prices, and 
having determined that the issuance of an amended and supplemental 
complaint incorporating an appropriate charge in this respect is re- 
quired in the public interest; and having given due consideration to 
the form of such complaint: 

It is ordered, That the appeal of counsel supporting the complaint 
from the hearing examinér’s ruling be, and it hereby is, granted. 

It is further ordered, That the amended and supplemental complaint 
of the Commission issue herewith and be served upon the respondent, 
The Quaker Oats Company. - 

It is further ordered, That the evidence heretofore introduced in 
support of and in opposition to the original complaint shall have the 
same force and effect as though received at hearings under the com- 
plaint, as amended and supplemented, this action being without 
prejudice to the hearing examiner’s authority and duty to rule upon 
the merits of any motion which may be filed requesting opportunity 
to further cross-examine witnesses heretofore appearing in the pro- 
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ceeding or to take such further action as may be appropriate to protect 
any of the respondent’s rights. 

By the Commission, Commissioner liects? seasiintel to the pro- 
mulgation of the order in its present form. 


AMERICAN CYANAMID COMPANY ET AL. 


Docket 7211. Order, Dec. 20, 1961 


Interlocutory order denying motions to disqualify Commissioner from partici- 
pating in appeal from initial decision. : 

All of the respondents in this Raced have individually ee 
sented motions requesting the Commission to disqualify Commissioner 
Dixon from. participating in the appeal from the Initial Decision of 
the hearing examiner. These motions, filed under Section 7(a) of the 
Administrative Procedure Act, 5 U.S.C. § 1006(a), are based on an 
alleged prejudgment of the issues of fact and law to be presented in 
the ae 

Section 7(a) of the Administrative Procedure Act clearly empowers 
the Commission to determine whether a presiding officer conducting a 
“hearing” on behalf of the Commission is subject to “personal bias or 
disqualification.” It is less clear that it was meant to apply to par- 
ticipation of individual agency members in final or appellate deter- 
minations. The inquiry called for by a motion for disqualification 
is necessarily subjectivein nature. Itisextremely difficult and delicate 
for a tribunal to assume the responsibility of weighing, objectively, 
the ability of one of its own members to make an objective judgment 
inacase. Further, the existence of such a power to disqualify carries 
with it an inherent danger of abuse, as a potential instrument for 
suppression of dissent. 

Under the Commission’s practice, disqualification is treated as a 
matter primarily for determination by the individual member con- 
cerned, resting within the exercise of his sound and responsible dis- 
cretion. The Commission believes this practice to be proper and 
consistent with the law. In the instant proceeding, no basis for 
departing from the normal practice has been shown. 

It is ordered, therefore, that respondents’ motions. be, and they 
hereby are, denied. 

By the Commission, Commissioner Dixon not participating. 


STIPULATIONS 


DIGEST OF STIPULATIONS EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S DIVISION OF STIPULA- 
TIONS 


9452. Books—Collection Forms Simulating Legal Process—The Pub- 
lishers Agency, Inc., a Pennsylvania corporation with principal place 
of business in Philadelphia, Pa., agreed that in connection with the col- 
lection of accounts in commerce, it will forthwith cease and desist from: 

(1) Using forms or other materials entitled “Notice of Draft for 
Judgment” or “Notice of Draft for Suit” or which otherwise simulate 
legal process; or representing in any other manner the legal proceed- 
ings have been instituted when such is not the fact. 

(2) Representing, directly or by implication, that forms or other 
material emanate from any source other than the aforesaid corporation 
when such is not the fact. (6123683, July 6, 1961.) 

9453. “Filter-Matic’ Water Conditioning Device—Unique Nature, Effec- 
tiveness and Guarantees—Techno Engineering and Mfg. Co., and Im- 
perial Water Softener Mfg. Co., Illinois corporations with offices at 
Cicero, Ill., Sverre Moeller an officer of both and John P. O’Brien 
officer of Imperial agreed that in connection with the offer for sale, 
sale and distribution in commerce of the device now designated the 
“Filter-Matic” or any other product of substantially the same con- 
struction, they, and each of them, will forthwith cease and desist from 
representing, directly or by implication: 

(1) Through use of the words “purifier,” “purification” or any other 
words or phrases of similar import to describe the effect of treatment 
by such device or in any other manner that such device has any effect 
in the removal or destruction of bacteria in water ; 

(2) That the device operates as an electric catalyst or otherwise 
representing that the device operates in any manner not in accordance 
with the facts; or 

(3) That the device is guaranteed unless the nature and extent of 
the guarantee and the manner in which the guarantor will perform 
thereunder are clearly and conspicuously disclosed. (5928711, July 18, 
1961.) 

9459. Clocks—“Jeweled” Guarantees, “Chrome”, Value.—M. Low, Inc., 
a New York corporation with its principal place of business located 
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in New York, N.Y., and Jack Low and Charles L. Low, its officers, 
agreed that in connection with the offer and sale of clocks, or any other 
products, in commerce, they, and each of them, will forthwith cease 
and desist from : 

(1) Representing, directly or by implication, that clocks or other 
timing devices are jeweled or contain jeweled movements, unless said 
devices contain at least seven jewels each of which serves a mechanical 
purpose as a frictional bearing; 

(2) Representing, directly or by implication, that any product is 
guaranteed unless the nature and extent of the guarantee and the man- 
ner in which the guarantor will perform thereunder are clearly and 
conspicuously disclosed ; 

(3) Using the term “chrome” or “brass” to designate chromium- 
plated or brass-plated articles unless the term is qualified to show that 
the articles are plated ; 

(4) Representing, directly or by implication, that an article com- 
pares in value to merchandise selling at higher prices when the article 
used for comparison is not of like grade and quality in all material 
respects. (6023158, July 13, 1961.) 

9455. Automatic Poultry Equipment—Dealer Being Manufacturer; Size 
of Business—Automatic Poultry Feeder, a Michigan corporation with 
place of business at Zeeland, Mich., and Jack H. De Witt, Richard A. 
De Witt and Robert Formsma, its officers, agreed that, in connection 
with the offer and sale of automatic poultry equipment or any other 
product in commerce they, and each of them, will forthwith cease and 
desist from representing directly or by implication: 

(1) Through use of the word “manufacturers” or any other word 
of similar import, or in any other manner that said corporation is the 
manufacturer of any products sold by it unless and until it actually 
owns and operates or directly and absolutely controls the manufac- 
turing plant wherein said products are manufactured ; 

(2) That said corporation is the largest manufacturer of automatic 
poultry equipment in the world, or otherwise representing the cor- 
poration’s size of volume of business in any manner not in accordance 
with the facts. (6023809, July 13, 1961.) 

9456. Men’s Suits—“Direct From Factory”, “Hand Tailored”.—Cranes- 
Mayos Clothes, Inc., a Delaware corporation with place of business 
in New York City, and Jules Cohen, its officer, agreed that in con- 
nection with the offer and sale in commerce of men’s suits or other 
products, they, and each of them, will forthwith cease and desist from: 

(1) Representing, through use of the words “Direct from Factory 
to You” or in any athex manner, that they or either of them, manu- 
facture the merchandise sold by shen provided however, that nothing 
herein contained shall prohibit a representation that the men’s suits 
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and other products sold by them are cut to their own specifications on 
their own premises, when such is the fact. 

(2) Representing that suits sold by them are hand tailored, or 
otherwise representing the work performed thereon in any manner not 
in accordance with the facts. (6023978, July 13, 1961.) 

9457. Lubricating Oil—Nondisclosure of Prior Tae and Standards Con- 
formance.—Royal Manufacturing Co., an Oklahoma corporation trad- 
ing as Tulsa Refined Oil Co., with principal place of business in Tulsa, 
Okla., and W. Richard Mallory, Sr., W. Richard Mallory, Jr., Leland 
W. Mallory and Sallie F. Mallory, its officers, agreed that in connec- 
tion with the offer and sale of previously used lubricating oils in com- 
merce, they, and each of them, will forthwith cease and desist, directly 
or through any corporate or other device, from: 

(1) Representing, directly or by implication, that such lubricating 
oil is processed from other than previously used oil; 

(2) Advertising, offering for sale or selling any lubrciating oil 
which is composed in whole or in part of oil which has been previously 
used, without disclosing such prior use in advertising, in sales promo- 
tional material, and by a clear and conspicuous statement to that effect 
on the container; 

(3) een ar. directly or by implication, through use of nu- 
merical designations or in any other manner that lubricating oil is of 
a certain weight or that it corresponds in viscosity to the standards of 
the Society of Automotive Engineers, when such is not the fact. 
(6123054, July 13, 1961.) 

9458. Gas and Electric Water Heaters—Guarantees.—D. W. Whitehead 
Manufacturing Corp., and L. O. Koven & Brother, Inc., New Jersey 
corporations with place of business in Dover, N.J., and Donald W. 
Whitehead, an officer of D. W. Whitehead Manufacturing Corp., and 
Theodore G. Koven and Gustav H. Koven, officers of both corpora 
tions, agreed that in connection with the offer and sale of water heaters 
or other products in commerce, they, and each of them, will forthwith 
cease and desist from representing, directly or by implication, that 
a product is guaranteed unless the nature and extent of the guarantee 
and the manner in which the guarantor will perform thereunder are 
clearly and conspicuously disclosed. 

9459. Triumph Automobiles—Gasoline Economy.—Standard- Tebosih 
Motor Co., Inc., a Delaware corporation with place of business in New 
York, N.Y., agreed that, in connection with the offer or sale of Triumph 
automobiles in commerce, it will forthwith cease and desist from rep- 
resenting that: 

The Triumph Herald will deliver up to 40 miles per gallon while 
being driven at speeds of 70 or 80 miles per hour, or representing the 
gasoline mileage of any Triumph automobile in a manner not in ac- 
cordance with the facts. (6123375, July 18, 1961.) 
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9460. Bicycles With Imported Parts—“Made in America” and Deceptive 
Guarantees—Standard Cycle Company, Inc., an Illinois corporation 
with place of business at Chicago, Ill., and Max Lipski and Arthur Z. 
Lipski, its officers, agreed that, in connection with the offer and sale 
of bicycles or any other product in commerce, they, and each of them, 
will forthwith cease and desist from : 

(1) Representing, directly or by implication, that a bicycle or any 
other product containing a substantial part or parts of foreign origin 
is “Made in America,” “American Made” or is made or manufactured 
in the United States, unless the product is in fact made in the United 
States and the country of origin of each imported part is clearly and 
conspicuously disclosed; or 

(2) Representing that a bicycle or any other product is guaranteed 
unless the nature and extent of the guarantee and the manner in which 
the guarantor will perform thereunder are clearly disclosed. (612383- 
80, July 13, 1961.) 

9461. Medicinal Preparation—Arthritis Treatment—Naturade Prod- 
ucts Co., a California corporation with place of business at Long 
Beach, Calif., and Nathan Schulman, Allan Schulman and Samuel 
Becker, its officers, agreed that they, and each of them, will forthwith 
cease and desist from disseminating, or causing to be disseminated, 
any advertisement for the product now designated “ALPHA-C- 
PLUC?” or any other product of substantially the same composition or 
possessing substantially the same properties, which represents directly 
or by implication that: 

(1) The product is of any value in the relief or treatment of 
arthritis or rheumatism unless limited to the temporary relief of the 
minor aches or pains thereof; or 

(2) The product will afford relief of the severe or agonizing pains 
of arthritis or rheumatism or of any other arthritic or rheumatic con- 
dition or have any therapeutic effect upon any of the symptoms or 
manifestations of any such condition in excess of affording temporary 
relief of minor aches or pains. (6023986, July 18, 1961.) 

9462. Phonograph Needles—Nondisclosure of Synthetic Nature, Decep- 
tive Guarantees.—Pfanstiehl Chemical Corp., an Illinois corporation 
with place of business at Waukegan, IIl., agreed that in connection 
with the offer and sale of phonograph needles or any other product in 
commerce, it will forthwith cease and desist from: 

(1) Using the word “sapphire” or the name of any other precious 
stone or the word “jewel” to describe or designate phonograph needle 
tips or points made of synthetic sapphire or other synthetic precious 
stones unless such word or name is immediately preceded with equal 
conspicuousness by the word “synthetic”; or otherwise representing 
the composition of phonograph needle tips or points in any manner 
not in accordance with the facts; or 
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(2) Representing that any product is guaranteed unless the nature 
and extent of the guarantee and the manner in which the guarantor 
will perform thereunder are clearly and conspicuously disclosed. 
(6024121, July 18, 1961.) 

9463. Phonograph Needles—Nondisclosure of Synthetic Nature.—Elec- 
tro-Voice, Inc., an Indiana corporation with place of business at 
Buchanan, Mich., agreed that in connection with the offer and sale of 
phonograph needles in commerce, it will forthwith cease and desist 
from: 

Using the word “sapphire” or the name of any other precious stone 
or the word “jewel” to describe or designate phonograph needle tips 
or points made of synthetic sapphire or other synthetic precious stones 
unless such word or name is immediately preceded with equal con- 
spicuousness by the word “synthetic”; or otherwise representing the 
composition of phonograph needle tips or points in any manner not in 
accordance with the facts. (6024122, July 18, 1961.) 

9464. Lubricating 0il—Nondisclosure of Prior Use.—Evans G. Graham, 
an individual trading as Graham-Penn Oil Co., with place of business 
in Houston, Tex., agreed that in connection with the offer and sale 
of previously used lubricating oil in commerce, he will forthwith cease 
and desist from: 

(1) Representing, directly or by implication, that such lubricating 
oil is processed from other than previously used oil; 

(2) Advertising, offering for sale or selling any lubricating oil 
which is composed in whole or in part of 011 which has been previously 
used, without disclosing such prior use in advertising, in sales pro- 
motional material, and by a clear and conspicuous statement to that 
effect on the container. (6123053, July 18, 1961.) 

9465. “Photo Murals”, Reproductions—Nondisclosure.—Montgomery 
Ward & Co., Inc., an Illinois corporation with place of business at 
Chicago, Ill., agreed that in connection with the offer or sale of me- 
chanical reproductions of photographs in commerce, it will forthwith 
cease and desist from representing directly or by implication: 

Through use of the words “photo mural” or any other words or 
phrases of similar import to describe or designate mechanical repro- 
ductions of photographs, or in any other manner, that such products 
are other than mechanical reproductions of photographs. (6123668, 
July 18, 1961.) 

9466. Rebuilt Automotive Clutches—Nondisclosure of Prior Use—B & E 
Clutch Co., a Michigan corporation with place of business in Detroit, 
Mich., and William Wright, Esther Wright and Hyrum Chambers, 
its officers, agreed that in connection with the offer and sale of rebuilt 
automotive parts in commerce they, and each of them, will forthwith 
cease and desist from: 
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(1) Offering for sale, selling or delivering to others for sale or 
resale to the public any product containing parts which have been 
previously used without a clear and conspicuous disclosure of such 
prior use made on the product with sufficient permanency to remain 
thereon after installation, as well as in advertising and on the con- 
tainer in which the product is packed ; 

(2) Representing that any product is guaranteed unless the nature 
and extent of the guarantee and the manner in which the guarantor 
will perform thereunder are clearly and conspicuously disclosed. 
(6123518, July 27, 1961.) 

9467. Conineadiie Futures Management Services—Exaggerated Profits.— 
Titan Futures Management, Inc., a New York corporation with place 
of business located in Spe re Long Island, N.Y., and Leonard S. 
Kolins, Aline Marceau, Morton Greenspan, F. J. Fredericks and 
Stanley A. Spano, its officers, and Frank Musumeci, a Commodity 
Investment Consultant, agreed that in connection with the advertis- 
ing, offer and sale in commerce of management services incident to 
the purchase or sale of commodity futures, they and each of them, will 
forthwith cease and desist from: 

(1) Representing that customers realized profits or earnings of a 
specified percentage or amount unless it is clearly and conspicuously 
disclosed in immediate conjunction therewith, if such is a fact, that 
such profits or earnings are exceptional and are not realized or to be 
expected by customers generally ; or otherwise representing profits 
or earnings in any manner not in accordance with the facts; 

(2) Representing that customers realized profits or earnings of a 
specified percentage or amount unless such profits or earnings were 
achieved in recent regular course of business, or unless the time period 
during which the profits or earnings were achieved is clearly and 
conspicuously disclosed in immediate conjunction therewith. 
(6123560, July 25, 1961.) 

9468. Travel Service—Connection With Sorbonne, etc—Michael A. 
Otero, an individual trading as “The Sorbonne American Institute,” 
“The Richelieu Institute” and “The Institutes,” with place of busi- 
ness in Los Angeles, Calif., agreed that, in connection with the offer 
or sale in commerce of services in connection with arranging foreign 
travel, he will forthwith cease and desist from representing, directly 
or by implication: 

(1) Through use of the name “Sorbonne American Institute” or in 
any other manner that he is connected with the University of Paris 
or otherwise representing that he has any connection with any educa- 
tional institution when such is not the fact; or 

(2) Through use of the word “institute” or any other word or 
phrase of similar import as part of a trade name or otherwise that the 
business conducted is that of an organization devoted to the promo- 
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tion of learning or representing in any manner that it is other than 
a private enterprise conducted for profit (6123821, July 25, 1961.) 

9470. “New Illustrated Encyclopedia of Gardening”—Private Business 
as “Society,” Prices as Reduced.—The National Garden Society, a New 
York corporation with its offices in New York City, and Milo J. 
Sutliff its officer, agreed that in connection with the offer and sale 
of books or any other merchandise in commerce, they, and each of 
them, will forthwith cease and desist, directly or through any cor- 
porate or other device, from: 

(1) Using the word “Society” or any other word or words of sim- 
ilar import as part of their trade or corporate name, or otherwise 
representing the nature of their business in any manner not in accord- 
ance with the facts; 

(2) Representing that a stated price is a reduction or constitutes a 
saving from the usual price of the product when such is not the fact, 
or otherwise representing prices or savings in any manner not in 
accordance with the facts. (6123376, Aug. 3, 1961.) 

9471. Lubricating O0il—Nondisclosure of Prior Use.—Ralph E. Moore, 
Sr., and Ralph E. Moore, Jr., copartners trading as R. E. Moore 
Company, with place of business in Tyler, Tex., agreed that in con- 
nection with the offer and sale of previously used lubricating oil in 
commerce, they, and each of them, will forthwith cease and desist 
from: 

(1) Representing, directly or by implication, that such lubricating 
oil is processed from other than previously used oil; 

(2) Advertising, offering for sale or selling any lubricating oil 
which is composed in whole or in part of oil which has been previously 
used, without disclosing such prior use in advertising, in sales pro- 
motional material, and by a clear and conspicuous statement to that 
effect on the container. (6123808, Aug. 3, 1961.) 

9472. Machines for Inspecting and Cleaning Motion Picture Film—Oper- 
ation and Manufacture.—Paulmar, Inc., an Illinois corporation with 
place of business in Chicago, IIl., agreed that in connection with the 
offer and sale in commerce of machines for inspecting and cleaning 
motion picture film, it will forthwith cease and desist from represent- 
ing that: 

(1) Such machines detect flaws purely by electrical or electro-mag- 
netic action ; 

(2) Such machines are pre-set and never require adjustment during 
operation ; 

(3) With the use of said machines, all possibility of damage to film 
is eliminated ; 

(4) All of the components are of the plug-in type; 

(5) Allofthecontrolsare flush-mounted. (6123771, Aug. 28, 1961.) 
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9473. Lubricating 0il—Nondisclosure of Prior Use.—Jackson Oil Prod- 
ucts Co., a Mississippi corporation with place of business in Rankin 
County, Miss., and W. N. Robertson, R. D. Minks and Elizabeth 
Robertson, its officers, and Herbert K. Robertson, its General Man- 
ager, agreed that in connection with the offer and sale of previously 
used lubricating oil in commerce, they, and each of them, will forth- 
with cease and desist from : 

(1) Representing, directly or by implication, that such lubricating 
oil is processed from other than previously used oil ; 

(2) Advertising, offering for sale or selling any lubricating oil 
which is composed in whole or in part of oil which has been previ- 
ously used, without disclosing such prior use in advertising, in sales 
promotional material, and by clear and conspicuous statement to that 
effect on the container. (6123443, Aug. 23, 1961.) 
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432, 459, 467, 556, 738, 889, 893, 979, 1008, 1164, 1354, 1365, 1431 
Manufacture or preparation of product_______------------- 769, 960, 1377 
Fur Products Labeling Act_.....--_----- 205, 212, 495, 589, 947, 13808 
rice =2 as. 2 Sos 1, 146, 155, 188, 242, 317, 370, 872, 989, 995, 1315, 1371, 1377 
Qaaliy ob product == 2 5. 2. oo ee es Se ee eS ee ee 960, 1377 
SIZClOMPLOCUCtas Somes atioms oF teenth a2) ee, Ae ee er atin 1871 
Sourceéor orig of. products. 5. 2) ete Pes ae eee Se eK 872 
Maker— 
Kur Products Labeling Acti. Giese ots tee ete 1315 
Wool Products labeling Act... -....--.-22--2--2---t step 1164 
Place— 
A MIGCOMESICOMe ae. ASS. onan Sep bers Seep oe a 1340 
ID GIME SIC HAS te eo ae oo et de eerie 1, 8, 1258 
oreronvin» general 2 an A tad Fine tt gate == 504 
Statutory requirements— 
Hur Products babelingsket Wiese <6 oo notes eects ee 49, 


93, 150, 233, 261, 270, 383, 436, 516, 552, 573, 603, 857, 867, 881, 
947, 1023, 1108, 1207, 1225, 1297. 


Textile Fiber Products Identification Act__------- 197, 742, 1112, 1431 
Wool Products Labeling Act____--------- 388, 413, 467, 725, 889, 1008 
ViaIIC ROD LOU Cue Ste es. Sed ee Sees ee ae Sf 4 1377 


Misrepresenting business status, advantages, or connections: 
Connections or arrangements with— 
(Olio: tiie | ee ee 305 
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Misrepresenting business status, advantages, or connections—Continued 


Dealer being— Page 
Designer or originator... ee a ee 984 
ixclusivecdistributerss sees. = oo oe eee eee eee terete 1357 
IMaNUEACtUTeI™ 2.5 ope gees ees 398, 782, 1092, 1220, 1325 

Binamcinovachiviticss O8 2. eaeioMe oe ee 352, 398, 1321 

IRORELS TOP CT ALLO oe er 1, 1365 

Government connection—Civil Service Commission__--_-----~_----- 220 

Individual or private business being guild____._...___.------------ 1340 

Locktion 225 95. Se. 2 oe, Eble st Sob ee een tee eee eee 1325 

INatiires tite Sere ESOT EAE DEST FEUD Rage 2 2 ae See oN ee 1019, 1325 

Personnel orsta ii <2 Saw ee eee Se Se ee ee eee 1201, 1231 

Piantyvanetequipment= 2 2%e ke Ne we oe oe oe 352, 1321 

Qualiticationsvand*abilities2 =e = oe ee ae Sem eee 966, 1231 

Size“and ‘extenté 2.) <= a ee eee 127,305, 352). 1321 

Stoek-or productavailables<= =.=. ee 22 =O _ Be RCs SL eee 1150 

Timerintbuwsimess. as) haese. ce eke tke gy Mea? oO ER OAT Gear 127, 141, 1357 

Misrepresenting directly or orally by self or representatives: 

Business status, advantages, or connections— 

Connections with well-known firms-___~_-1__ = 22122 ele eee 473 
Personnel or Stange 3 Sie 7 OUTS (0. BR ie D Otel at hess See. 1201 
Qualificationcrand¥abilitiesuc te. .2 352. 2822. eee 966 

Composition of produet— 

Federal Trade Commission Act________.._ i 4UU22S¥ee) 37 Aee 175,956 — | 
‘Fur Products-Labeling-Act== <= .-.-2---=-:22e 0 39 ee 184,379 

Barnings.and profite-.2 22. 2teee 5-224 BO AU OOe. SOT Ae 920 

Free products]: 22) * Ae 2s SOE Ore Bg TEN YE.2 FOG SMES de = 920 

Gijarantees=-— = =~ = eee A BOE SIS OTS OOF 564, 1340 

Tdenititytok productee: wk were ees SE ON Ge eae eee 872 

Individual’s special selection. 2 24 2010 BLS) Og a 132, 473, 1201 

Manufacture or preparation of product—Fur Products Labeling Act-. 478 

Prizésh tig. Sie. Hs aie APT «hb he, peel oer sath LARP Oe a pee lp eee 132 

Prices— 

Demonstration-reductions = ==+-=--=.=2= 222 4=- === Seg 1 966 
Reduction: for prospect-referrals =. _ === -! 2S oe 1 Te Sa 1201 
Usualiibeins neducedionspecialas. 32.2) =) 92 2 7 eee 24 

Productive qualities.of product. ==.225. S2US0 au ota e 920 

Result: ene aoe ese = 4 EP, BO Sor) soe his 920 

Scientificroniother relevant facts s==se = oe es 920 

Source or origin of produet—place— 

Foreign-as) domesti¢e<<-.<-: --+++-<<2-1- 208 DOR es 1340 
Fur Products -Labeline-Act====<<..-- ies 1 ei 436, 947, 1225 

Special or limited offers or supply_._______-__ "Se aeariner 9: 24, 473, 966 

Statutory requirements—Fur Products Labeling Act__._.-___-_____ 478 

Derms:and ‘conditions’ 239 20% or .U1S 202 Obs OE Ee 8 920 

Value-of produet......2.2. ba. St AE NOLO AOR SOL NEG. ae 920 

Misrepresenting prices: 

Additional charges unmentioned. 2-< 22 10 byl Alou bow | 1071 

Bait-off erst << usenet eee bls ee so lye ald 398, 442, 1071, 1231 

Comparative..22202 Joa tT BOA RIE AD Be. 170, 516, 1212, 1216, 1225, 1297 


Demonstration reductions. ..___ 2-2 eee WS Site 398, 442, 966 
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Misrepresenting prices—Continued ci 
Sirageeroted. ieiiy uswalretpibe oe. of fodiens eer ara dds Gia, SOL 
132, 155, 188, 242, 296, 312, 317, 406, 463, 489, 516, 717, ie 
843, 848, 853, 872, 885, 930, 995, 1023, 1029, 1150, 1167, 1315, 
1371, 1377, 1418, 1422, 1442. 


PACWOOUS Wout Wine os C6 224 bbs Sha ork a ne pee 132, 

242, 463, 489, 717, 872, 885, 989, 1029, 1258, 1371, 1377, 1418 

Fictitious preticketing.207_tacr cnot ashy sous sobs eros! 1 

146, 155, 188, 242, 317, 370, 507, 848, 1029, 1258, 1371, 1377 

Peeced Mr eacrinees Hales oe beh wate Enka Ok cod po ey 989 
Percentage sayingsi: oc orton =9 per ede 296;.312,2717,, 773, 1132, 1173, 1315 
Reduction forprospectwreferrdlesa2.ua Sine 28 80. ah Baa - 132, 1201 
Saemticeroritorced sales «ore w4 liane lal eer so TRG yee et 1177 
Savings Sen pe ete pace le re Sorte cige MSS EA TPE Wn ye oo 2 I 352, 947, 1092, 1321 
ermarandrcondnionc ie ares SE 5 eb pe he ee 305 
Usual being reduced: Or special.- =). on secc ee watchs 24, 132,.302% (lot lLa2k 
Waltierofprocyict wes st nites ek. tee verge g rege I A Bey thas cc es yh eo 132 
“Mock ups”, television: using deceptive techniques in advertising. ______ 1452 
National organizations, falsely claiming indorsement by______________-- 782 
Nature of business, misrepresenting as to__________.________- 1019, 1097, 1325 
Nature of product, misrepresenting as to.__________{ seu saves! uel 451, 537 


Neglecting, unfairly or deceptively, to make material disclosure: 
Composition of product— 
Federal Trade. CommiussionActiteim. «of ss 10 Joule ub sella 201 
urrroductlabelma Act =n 222 a aa See Gh a SS 150, 
184, 293, 296, 436, 463, 516, 552, 573, 853, 857, 867, 877, 881, 
893, 947, 989, 1005, 1023, 1108, 1132, 1173, 1207, 1212, 1216, 
1297, 1315, 1362, 1374, 1449. 


Textile Fiber Products Identification Aet__-..--_----+-------- Ps, 
742, 748, 1112, 1146, 1305, 1344 
WoolVroducts Wabeliniognchmes] 52 sa es SNe es es 388, 


467, 556, 725, 889, 979, 1108, 1164, 1354, 1365 
Manufacture or preparation of product—-Fur Products Labeling Act. 486, 
463, 564, 573, 853, 857, 867, 877, 881, 989, 1023, 1108, 1132, 1173, 

1207, 1212, 1216, 1297, 1308, 1315, 1362, 1449. 


New-appearing product or parts being old or used_-_------------ 102, 127 
Pummenocucts duabelimg: Actes -.8 cp 2s oe ee ee 1315 
Quantity of product—Fur Products Labeling Act___-------- 552, 857, 1297 
Screntitievor other relevanuiacts=— 2 2. tas a ee) fee Se 242 
Source or origin of product— 
Maker— 
Fur Products Labeling Act_------------- 573, 877, 885, 893, 1132 
W.oplebroducts uabeling Ach. 00) ese 8 a a 556, 1365 
Place— 
HOnéeieuim) ceneralew ase see tee ke ke 501, 1329 
HOreonmAsrdOmestlCsss = a4 52-832 S2 44a Se 45, 568, 960, 1408 
PurdProducts wabeling Ach ne ene eer 370, 


436, 516, 564, 573, 857, 867, 877, 881, 893, 1023, 1108, 1132, 
1207, 1212, 1216, 1225. 1297, 1374, 1449. 
Textile Fiber Products Identification Act____.------------ 1146 
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Neglecting, unfairly or deceptively, to make material disclosure—Con. 


Statutory requirements— Page 
HMOrele MVGLIDENTO Le PLOCUC bos ea ey ee ere ere ee eee ere 45 
Fur:Products: Labeling ‘Act 226% 120 _ se) eehG see e aie ese -= = 49, 


93, 150, 184, 192, 205, 212, 233, 261, 270, 296, 312, 333, 370, 379, 
383, 436, 463, 478, 495, 516, 552, 573, 589, 603, 853, 857, 877, 881, 
885, 893, 947, 989, 1005, 1019, 1023, 1108, 1132, 1138, 1173, 1212, 
1216, 1225, 1297, 1315, 1347, 1362, 1374, 1449 


Textile Fiber Products Identification Act_____-__-- 197, 748, 1112, 1138 
W.ool-Products: Labeling Actss- = 2sss2ss22 0s Soe esa ieee 155, 
348, 388, 413, 432, 459, 467, 556, 738, 889, 1008, 1138, 1365, 1431 
Mermsandconditions +S ees 5 Sees ee ne ere es 1201 
New, misrepresenting old or used product or parts as-_______--_-- 102, 127, 13815 
Non-disclosure, supplying means of deception through: 
Foreign-origin-of product 222-22 35252 sss soos eee eee 501, 1340 
Rebuilt or used condition of product or parts__._--------------- 102, 127 
Non-fattening qualities of product, misrepresenting as to_____-__--__--- 70 
Offering deceptive inducements to purchase: 
Bree products == - ae as Si (Lees Cel 07 BLO MOORE ENE ABT DS 1061 
Individual’s special selection... ____ 3-28 95 leeetuste OE eee oe 473 
Televisions “mocks. =. ao et 8 I oe SOR oe IO: 1452 
Old firm, falsely representing connections with__________-__________-__ 305 
Old or used product or parts, misrepresenting as new____.______- 102, 127, 1315 
Opportunities in product or service, misrepresenting_______._____-___--- 216, 
220, 247, 547, 984, 1312 
Originator or designer, dealer falsely representing self as_....._.________- 984 
Orthopedic qualities of product, misrepresenting as to___________ 141, 803, 1104 
Passinevotisproduct as:anothers=2=—_— oes! ee eee ee 843, 872 
“Payola’’: illegal payments to disc jockeys_____________ 166, 209, 230, 302, 361 
Percentage savings, misrepresenting prices through purported_ 296, 312, 717, 773 
Performance of competitors’ products, disparaging_______.__________u_- 1302 
Personnel or staff, misrepresenting as to______________________ 247, 1201, 1231 
Plant and equipment, misrepresenting as to__..__._____-____________ 352, 1321 
Preference, public, for: 
Domesticiproducts= seen She ee 501, 960, 1329, 1340, 1408 
Hats manufactured in certain foreign countries__._._________________ 971 
New products or parts over reconditioned or used_______________ 102, 127 
Rerfumesmanutactured ms Hrance ste een a eee ne 1, 848, 1258 
Brevicketing merchandise maislesc ing lye cee ee ee eee ene eee i 
146, 188, 201, 242, 317, 339, 507, 843, 872, 960, 1258, 1371, 1377 
Tur Products: Labeling Actt ce.) 2°) be a oe 370, 1029 
Textile Fiber Products Identifiention Act’. -. 20 oe ee 742 
Preventive qualities of product, misrepresenting as to________ 97, 608, 803, 1104 
Price mitormeation, exehang@ings. .< oe. seu emerges See ee 706 
Price lists, suppivingunivigading? 325. ee ee eee 188 
Prizes, misrepresenting a8" to > 5 ea, BAe eee eee 132 
Productive qualities of product, misrepresenting as to__-_______________ 920 
Profits or earnings, misrepresenting as to______ 132, 216, 247, 305, 920, 984, 1220 
Promotional enterprises, discriminating in price through allowances for. 482, 785 
Prospect referrals, falsely offering reduction in DUCES 10m ee eee ae 132, 1201 


Protective qualities of product, misrepresenting as to 


DECISIONS AND ORDERS 


Public understanding of product as: Page 
Domestic, absent clear disclosure of foreign origin____ 45, 501, 960, 1329, 1340 
New, absent clear disclosure of rebuilt or used condition__________ 102, 127 

Qualifications and abilities, misrepresenting as to___________________ 966, 1231 

Qualities or results of product, misrepresenting as to__________________- 58, 


70, 97, 141, 237, 242, 273, 507, 537, 593, 608, 756, 792, 795, 839, 
920, 1012, 1016, 1104, 1156, 1177, 1231, 1263, 1349, 1377, 1422. 


Quality of product, misrepresenting as to____ 552, 803, 857, 960, 1225, 1231, 1297 
Quantity discounts, discriminating in price through illegal________- 418, 674 
Rebates, discriminating in price through illegal_________.____________ 418, 674 
Reducing qualities of product, misrepresenting as to.__...__.-_____-- 70, 1263 
Reduction for model home demonstrations, falsely representing____._____ 442 
Reduction for prospect referrals, offering deceptively______.________- 132, 1201 
Refiner, dealer falsely representing self as__..______________-_________-_- 1097 
Refunds, misrepresenting as to_2_ 22-2244. 5. 24-526 222224-- 216, 307, 543, 1220 
Rejuvenating qualities of product, misrepresenting as to______________ 237, 593 
Remand from CA-2 for additional evidence to support finding that ‘‘the 
label as a whole is deceptive’’—‘‘Cashmora”’ sweaters_____________--_-_ 893 
Removing, obliterating or concealing law-required or informative mark- 
an. Sere ee Ne Oe ee eee 501, 568, 971, 1329, 1408 
Renewing qualities of product, misrepresenting as to.________-___-___-- 1263 
Resale prices mMaipataing A eee tee At Rie ee Se ee a 1035 
Restoring qualities of product, misrepresenting as to_________-_------_-- 1263 
Restricting sources of supply of competing processors______-_---_-----_-- 706 
Results of product, misrepresenting as to_____---_-- 97, 428, 537, 920, 1000, 1452 
Sacrifice or forced sales, misrepresenting prices through purported___--_-- 989, 1177 
Safety of product, misrepresenting as to____-_-_------------ 287, 393, 753, 792 
Sample, offer or order conformance, misrepresenting as to__------ 548, 1071, 1220 
Savings, misrepresenting prices through purported percentage_-____-_-_-- 296, 
312, 352, 717, 773, 947, 1092, 11382, 1178, 13815, 1321 
Scare tactics, securing orders deceptively through use of__-_------ 132, 532, 583 
Scientific or other relevant facts, misrepresenting as to__._.-_.--------- 122, 


242, 273, 398, 424, 537, 608, 920, 984, 1097, 1182 

Securing agents or representatives by misrepresentation: 
WiAee erated SanviNge, Rk. Sie 8 a Steeles te ae ne 132, 216 
Sal epbe ChiGs ese ee Ee ee tether ie edo cea! 132 
Terns and jcondiiOns serene fo glte ee, settee s Usb aod ele 
Securing information by subterfuge: skip tracer schemes---__---------- 799 
Securime orders iy deception 2__-.-.- 4-2 sab eneeane see = 


Skegness tance ok Wee ee Se i Oe ee ene eee 532, 583 
Security of investment, misrepresenting as to___-_-_------------------ 984 
170 


Select groups, falsely representing sales to only____-------------------- 
Services and facilities, discriminating in price through allowances for___-- 16, 

106, 226, 266, 482, 581, 693, 785, 953, 960, 1058, 1065, 1205 
Services, misrepresenting as) tO... =.= —---—=—-=-- = 170, 547, 1182, 1220, 1231 
Shock-resistant qualities of product, misrepresenting as to__-_---------- 1377 


Simujeting auovher ar produe: thereot_..____. .__...--___-.-.--.------- 872 
Court documents____-_---- Se tat ee es ee ee oes 1182 
Government torms and questionnaires=_-2-—-___---.-.--.-----.-- 799 

Size and extent of business, misrepresenting as to_.-------------------- 127, 


305, 352, 375, 742, 1321, 1371 
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Page 
Skip tracer schemes, securing information by subterfuge through~------- 799 
Smelter, dealer falsely representing self as_..------------------------- 1097 
Source or origin of product, misrepresenting as to---.----------+------- 1, 


8, 45, 370, 413, 436, 501, 504, 516, 556, 564, 568, 573, 843, 848, 
857, 867, 872, 877, 881, 885, 893, 930, 947, 960, 971, 1019, 1023, 
1108, 1132, 1146, 1164, 1207, 1212, 1216, 1225, 1258, 1297, 1315, 
1329, 1340, 1357, 1365, 1374, 1408, 1449. 

Special or limited, misrepresenting offers or supply as - ----------------- 24, 


Statutory requirements, failing to comply with: 
Foreign-origin-of product. 2.22222 Soe Se eee 45 
Fur Products.Labeling- Act 22 2122 eee Jou Ors te eu euieee 49, 
93, 150, 184, 192, 205, 212, 233, 261, 270, 296, 312, 333, 370, 379, 
383, 436, 463, 478, 495, 516, 552, 573, 589, 603, 853, 857, 867, 877, 
881, 885, 898, 947, 989, 1005, 1019, 1023, 1108, 1132, 1138, 1173, 
1207, 1212, 1216, 1225, 1297, 1315, 1347, 1362, 1374, 1449. 


Textile Fiber Products Identification Act___- 197, 742, 748, 1112, 1138, 1431 
W del! Products ‘Labeling Acts? S995820 BS0LuPae TOL sgh 7_ SS 155, 
348, 388, 413, 432,459, 467, 556, 725, 738, 889, 1008, 1138, 1365, 1431 
Stock or product available, misrepresenting as to_____-----_----------- 1150 
Substituting productinterior to-offers— sn 2 ee 1220 
Survey, misrepresenting as to#_2) Si sie sis ol JO Ae a 242 
Television “mock ups’: Offering deceptive inducements to purchase 
GT OU Se Es e a ah  ireiee. ty aera ere ie tr te Se ee ee 1452 
Terms and conditions, misrepresenting as to_____.-___-_ 216, 305, 920, 984, 1201 
Testvetalsely claimine Government a. soeeces¢ see oo ee ne ee 424 
Fests smisrepresentingas tomlin! spe Bi coe Mies feldt Saas Daoteh 782, 1302 
Textile Fiber Products Identification Act: 
Failing to reveal information required by_______.________L__ = ___- 12; 
197, 742, 748, 1112, 1138, 1146, 1305, 1344 
Ralsevadvertising. #118 3 PP LON a jA2 3  SeON SEI ee ee 12, 742 
Palsesinvoicing=2=~ Oa. WSMOTE EVI eee) ATG DEO Serge gakiee 12 
Furnishing false guaranties___ -. 2222 £2 eu bell 12, 197, 748, 1100 
Furnishing means and instrumentalities of misrepresentation or 
deception=_ 2. -UOMer TO MNGeietin 7G _2o'siig eiTiet yah 742 
Misbranding or mislabeling___________ 197, 742, 748, 1146, 1112, 1344, 1431 
Using misleading<product. name-or title......--—_.- se ee_ 742 
Therapeutic or healthful qualities of product, misrepresenting as to______ 58, 
97, 273, 507, 608, 756, 839, 1012, 1156 
Time in business, misrepresenting as to__.____.____._______ 127, 141,375, 1357 


Unfair methods or practices, etc., involved in cases in this volume: 
See— 


Acquiring competitor. 

Advertising falsely or misleadingly. 

Assuming or using misleading trade or corporate name. 

Bribing customers’ employees. 

Claiming or using indorsements or testimonials falsely or misleadingly. 


INDEX 


DECISIONS AND ORDERS 


Unfair methods or practices, ete —Continued 
See—Continued 
Coercing and intimidating. 
Combining or conspiring. 
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Page 


Concealing, obliterating or removing law-required or informa- 


ative marking. 
Cutting off competitors’ supplies. 
Dealing on exclusive and tying basis. 


Delaying or withholding corrections, adjustments or action owed. 


Discriminating in price. 

Disparaging competitor’s products. 
Enforcing dealings or payments wrongfully. 
Furnishing false guaranties. 


Furnishing means and instrumentalities of misrepresentation and 


deception. 
Importing, selling, or transporting flammable wear. 
Invoicing products falsely. 
Maintaining resale prices. 
Misbranding or mislabeling. 


Misrepresenting business status, advantages, or connections. 


Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 


Neglecting, unfairly or deceptively, to make material disclosure. 


Offering deceptive inducements to purchase. 


Passing off. 

Preticketing merchandise misleadingly. 

Securing agents or representatives by misrepresentation. 
Securing information by subterfuge. 

Securing orders by deception. 


Simulating another or product thereof. 

Substituting product inferior to offer. 

Using deceptive techniques in advertising. 

Using misleading product name or title. 

Using, selling, or supplying lottery devices or schemes. 


Unique nature of product, misrepresenting as to___--------------- 


” 


Using deceptive techniques in advertising: television “mock-ups’’__- 


Using misleading product name or title: 
Composition of product— 


Mederal Trade CommuissioneAct... -- ..-+2-5-5-----=--=- 


hirsbroduets: Wabeling Act. =. --s-=- 2650 a a 


Textile Fiber Products Identification Act__----.--------- 
Wooleeroducts: MabelmeeActaos 2-5-2222 252 22.5522 525. 
Source or origin of product—place—foreign in general _-___------ 


aes B= 1452 


ae 175 
184, 293, 512 
1 742, 1431 
acts 1431 
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Page 
Using, selling or supplying lottery devices or schemes-_----------------- 278 
Universities, falsely representing indorsement or approval by_----------- 53 
University: Correspondence school falsely representing as__.------------ 53 
U.S. Government or Civil Service employment, misrepresenting as to-..-. 547 
Value of product, misrepresenting as to-___-------- 132, 451, 853, 920, 947, 1377 
Water-resistant qualities of product, misrepresenting as to_____------_-- 1377 
Well-known firms: Falsely claiming connection with.__..-...-.-------- 1231 
Wholesaler: Dealer falsely representing self as____..-------------+------ 1442 
Wool Products Labeling Act: 

Failing to reveal information required by------------_-- 155, 348, 413, 432, 
459, 467, 556, 725, 738, 889, 979, 1008, 1138, 1164, 1354, 1365, 1431 
False advertising: under 2:usnoree ase Ses ee 1365 
Palse invoicing under’ = 522-525. 25 9. SaaS ee ee 432, 1008, 1365 
Hurnishine falsercuaranties umdersten 2 eae = Sees ee eee 738 
Misbrandingrunderst246 JO ce esi ei se ia Dn SaeR re 8, 155, 348, 413 432, 


459, 467, 556, 725, 738, 889, 893, 979, 1008, 1164, 1354, 1365, 1431 


STIPULATIONS 
Advertising falsely or misleadingly: Page 
Business status, advantages or connections_________________- 1494 (9468) 
DPesler henge manutdcturerss “525-252 eoe ee 1490 (9455), (9456) 
Individual being institute, Sorbonne_____-_-___________ 1494 (9468) 
SLZera Cuil DORAN CC mem an Pee Soe ee ee eee 1490 (9455) 
Caompositionkolsprad Cte aos a oe ee ee er eee 1489 (9459) 
APO CSOLep LO MU Seee = Sea ae ae oe eee 1494 (9467) 
Gudranteessae= se ae eee Ie, FE Se ee ere 1489 (9453); 
1491 (9458) ; 1492 (9460), (9462); 1493 (9466) 
Manufacture or preparation of product— 1495 (9472) 
fen Gstall One Gene sete: Se ne em eee eee eae 1490 (9456) 
CNS) UC Ly en i i ere ah 1489 (9459) 
INFaib UC Ses. ee a ner reine Sees eee Ee saree ak €2 1495 (9472) 
Oldvoriusediproductibeimeimeyeens se" i. eee ee ee 1491 (9457) 
Prices Usualtas reducedvor special 22-5. oto ee 1495 (9470) 
Qualities or results of product— 
CG ORNVI Ie Pe mac wen ar cee 1491 (9459) 
IY IEG Reba ME he al ip aR Ni IN heer eehe ata 1492 (9461) 
Operation eames cee = sec ee Se. eet Seen, ven ea eee s nee 1489 (9453) 
PURLEY Gora ae eee NE SS an i Seen 1489 (9453) 
Source or origin of product—foreign as ‘‘Made in America’’___ 1492 (9460) 
Standards of comlormato@am se etea te sa eee eee 1491 (9457) 
Assuming or using misleading trade or corporate name: 
Desler being mamutactitrers seeeee te. 025 ee te eee 1490 (9455) 
Individual or private business being: 
Institute, SSOrbOnNe sn aeee eee sea ee ae 1494 (9468) 
BOCICbY 2. 8 Does ee ee eee ene ee 1495 (9470) 
Collection forms: 
IMUsnepresenitin CesOUTC ec) 0 haem eam reaeaee 1489 (9452) 
Simulating Legal process se mas === esa ie aie aan 1489 (9452) 


Electrical action, misrepresenting machines as detecting flaws by_- 1495 (9472) 
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